Ms. Blanca S. Bayo, Director

STATE OF FLORIDA
OFFICE OF THE PUBLIC COUNSEL

c/o The ¥lorida Legislature
111 West Madison Street

Ruoom 812
Tallahasses, Florids 32399-1400

April 7, 1997

Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0870

RE .

Dear Ms. Bayo:

Docket No 9#0¥71-EU

oA
FiLE

Enclosed is an original and fifteen copies of a Notice of Intervention and Public Counsel’s
Preliminary List of Issues and Positions for filing in the above-referenced docket

Please indicate receipt of filing by date-stamping the attached copy of this letter and returning
it to this office. Thank you for your assistance in this matter
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Sincerely,

hn Roger Howe
Deputy Public Counsel
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

InRe; Determination of appropriate

)
cost allocation and regulatory treatment )
of total revenues associated with wholesale ) DOCKET NO. 930171-EU
)
)
)

sales to Florida Municipal Power Agency FILED: April 7, 1997
and City of Lakeland by Tampa Electric
Company.

PUBLIC COUNSEL'S PRELIMINARY LIST OF

ISSUES AND POSITIONS

The Office of Public Counsel hereby submits its preliminary list of issues and positions
pursuant to Order No. PSC-97-0350-PCO-EU:

ISSUE: Would the Commission exceed its jurisdiction if it were to allow Tampa Electric to
earn a return through retail rates for its wholesale sales to the Flonda Municipal

Power Agency (FMPA) and to the City of Lakeland?

OPC: Yes. The Federal Power Act, 16 USC §§ 824, ¢t seq., was cnacted in 1935 to provide the
federal regulation of electric utilities found to be outside the domain of state regulators in the

case of Public Utilities Commission of Rhode Island v Attleboro Steam & Electric Co,, 273

U.S. 83, 71 L.Ed 549, 47 S.Ct. 294 (1927). The Commission cannot invade FERC's jurisdic-
tion even if it believes doing so will provide an incentive for electric utilities to provide reiail
service at the lowest reasonable cost. The Commission cannot cross the "bright line” drawn

by Congress between state and federal jurisdiction. Federal Power Commission v. Southern
California Edison Co., 376 U.S. 205, 215-216 (1964) ("... Congress [in the Federal Power
Act] meant to draw a bright line easily ascertained, between state and federal jurisdiction,

making unnecessary [] case-by-case analysis ")

Respectfully submitted,

Jack Shreve
Public Counsel
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hn Roger Howe
Deputy Public Counsel
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Office of the Public Counsel
c/o The Florida Legislature
111 West Madison Street
Tallahassee, FL. 32399-1400
(904) 488-9330

Attorneys for the Citizens
of the State of Flonda




CERTIFICATE OF StRVICE
DOCKET NO. 970171-EU

| HEREBY certify that a copy of the foregoing PUBLIC COUNSEL'S PRELIMINARY

LIST OF ISSUES AND POSITIONS has been served by *hand delivery or US Mail to the

following parties of record on this 7th day of April, 1997

Mr. Gary Lawrence, Esquire
501 East Lemon Street
Lakeland, FL 33801-5079

Robert Williams, Esquire
7201 Lake Ellionor Drive
Orlando, FL 32809

John W McWhirter, Jr., Esquire

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

Post Office Box 3350

Tampa, FL 33601

James A. McGee, Esquire
Florida Power Corporation
Post Office Box 14042

Si. Petersburg, FL 33733-4042

Lee L. Willis, Esquire
James D. Beasley, Esquire
Ausley & McMullen

227 South Calhoun Street
Post Office Box 391
Tallahassee, FL. 32302

*Leslie Paugh, Esquire

Diwvision of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Ms Angela Llewellyn, Esquire
Regulatory and Business Sirategy
Post Office Box 111

Tampa, FL 33601-0111

Joseph A McGlothlin, Esquire

Vicki Gordon Kaufman, Esquire

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

117 South Gadsden Street

Tallahassee, FL 32301

G. Edison Holland, Esquire
Jeffrey A. Stone, Esquire
Beggs & Lane

Post Office Box 12950
Pensacola, FL 32576

ty Public Counsel
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