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Ms. Blanca S. Bayé, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re: Docket No. 990261-El
Dear Ms. Bayé:

Enclosed for filing in the subject docket are an original and fifteen (15)
copies of Florida Power Corporation’s Response In Opposition to Public Counsel's
Motion to Strike Reply.

Please acknowledge your receipt of the above filing on the enclosed copy
of this letier and return to the undersigned. Also enclosed is a 3.5 inch diskette
containing the above-referenced document in WordPerfect 5.1 format. Thank you
for your assistance in this matter.

Sincerely,

R. Alexander Glenn
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Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
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Re: Docket No. 970261-El

Dear Ms. Bayé:

Enclosed for filing in the subject docket are an original and fifieen (15),
copies of Florida Power Corporation’s Response In Opposition to Public Coumcl’i‘
Motion to Strike Reply.

Please acknowledge your receipt of the above filing on the enclosed copy
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containing the above-referenced document in WordPerfect 5.1 format. Tlunk you
for your assistance in this matter,
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re; Review of nuclear outage Docket No. 970261-El
at Florida Power Corporation’s Submitted for filing:
Crystal River Unit No. 3. J“:;g' ,g?ﬁ"““

FLORIDA POWER CORPORATION’S RESPONSE IN OPPOSITION
TO PUBLIC COUNSEL'S MOTION TO STRIKE REPLY

Florida Power Corporation (*Florida Power®) opposes Public Counsel’s
Motion to Strike Reply of Florida Power Corporation to Public Counsel's
Opposition to Motion to Strike Testimony of William R. Jacobs, Jr. on the
following grounds.

1.  The Rules of the Public Service Commission that apply to formal
proceedings like this on¢ provide that "Generally, the Florida Rules of Civil
Procedure shall govern in proceedings before the Commission under this pan,
except that the provisions of these rules supercede the Rules of Ci il Procedure
where conflict arises between the two.” Rule 25.22.035, Florida Admin. Code.
The Florida Rules of Civil Procedure provide for the filing of motions but are
silent on the parties’ ability to file responses to motions or replies to responses.
Rule 1.100 (b), Fla. Rules of Civil Procedure. In State court, responses lo
motions and replies to responses are filed routinely, as needed, without leave of
court.
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2.  The Commission's rules provide that a party may seck relicf by
means of a written motion and that other parties may file memoranda reponding
to the motion within seven (7) days of the date the motion is served. Rule 25-
22.037 (2)(b), Florida Admin, Code. Thus, the Commission’s rules, like the
Florida Rules of Civil Procedure, are silent on reply memoranda. But the
Commission’s rules, like the Florida Rules of Civil Procedure, are most fairly
read not to preclude the filing of reply memoranda, but to establish restrictions
on the filing of the motion itself (it must be in writing) and on the filing of the
response (it must also be in writing and filed within a time certain). Obviously,
the Commission has the discretion to rule on a motion based only on those
submissions — the motion and the response. But this does not mean that parties
may not file reply memoranda or that the Commission may not exercise discretion
to consider such memoranda, if filed.

: Public Counsel's reliance on Citizens of Florida v, Mayo, 357 So.
2d 731, 734 (Fla. 1978), is misplaced. Public Counsel cites this case for the
proposition that the Commission’s procedural rules are comprehensive.
Obviously, under the express terms of the Commission’s rules -- deferring to the
Florida Rules of Civil Procedure in instances where the Commission's rules do
not address an issue — this Commission's rules are pol comprehensive and were
not intended to be. The Court in Mayo merely recognized that the Commission
was not statutorily required to adopt additional rules.
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4.  The Commission should exercise its discretion in this instance to
consider Florida Power's Reply to Public Counsel’s opposition to Florida Power’s
motion to strike Jacobs' testimony. Public Counsel’'s opposition is rife with
distortions of the record, which are detailed in Florida Power's reply
memorandum. In fairness to the Commission, and in the interest of justice, the
Commission should receive and consider the information provided in Florida
Power's reply memorandum in order to make a fully informed ruling in this
important malter.

CONCLUSION

For the foregoing reasons, Public Counsel's motion to strike should be
denied. The Commission should exercise discretion to receive and consider
Florida Power’s reply.

Respectfully submitted,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

¥

By Z{E%&
James A, McGee

R. Alexander Glenn

Post Office Box 14042

St. Petersburg, FL 33733-4042
Telephone: (813) 866-5587
Facsimile: (813) 866-4931
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Docket No. 970261-E1

I HEREBY CERTIFY that a true and correct copy of Florida Power
Corporation's Response in Opposition to Public Counsel's Motion to Strike Reply
has been sent by regular U.S. mail to the following individuals on June 19, 1997:

John W. McWhirter, Jr.

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

P.O. Box 3350

Tampa, FL 33601

Joseph A. McGlothlin

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

117 South Gadsden Street

Tallahassee, FL. 32301

Michael B. Twomey
P.O. Box 5256
Tallahassee, FL.  32314-5256

Michael A. Gross

Asst. Attorney General

Office of the Attorney General
PL-01 The Capitol
Tallahassee, FL.  32399-1050

Louis D. Putney, Esq.
4805 S. Himes Avenue
Tampa, FL 33611

*Also served by hand
**Also served by Telefax

&

R: Ale Glenn

Robert V. Elias, Esquire®

Vicki Johnson, Esquire

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Gunter Building, Room 370
Tallahassee, FL  32399-0850

J. Roger Howe®*

Jack Shreve

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, FL. 32399-1400

Monte E. Belote

Florida Consumer Action Network
4100 W, Kennedy Boulevard

Suite 128

Tampa, FL 33609

James M. Scheffer, President
Lake Dora Harbour Homeowners
Association, Inc.

130 Lakeview Lane

Mt. Dora, FL 32757
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