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DOCKET NO. 970410-EI
FILED: July 11, 1997

IN RE: Proposal to Extend Plan for
the Recording of Certain Expenses
for the Years 1998 and 1999 for
Florida Power & Light Company

KOTICE OF SUPPLEMENTAL AUTHORITY

Florida Power & Light Company (*FPL®") hereby files this 1ts
Notice of Supplemental Authority in support of 1ts Motion to Deny
and Dismiss. A copy of the Subject of Authority 1s attached
hereto.

DATED this 1lth day of July, 1997.

Respectfully submitted,
STEEL HECTOR & DAVIS LLP
Suite 601

215 South Monroe Street
Tallahassee, FL 32301

Attorneys for Florida Power
& Light Company
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Matthew M. Childs, P.A.
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I HEREBY CERTIPY that a true and correct copy of Florida Power
& Light Company's Notice of Supplemental Authority has been

furnished by Hand Delivery

Facsmile (**) or U.5. Mail this

11th day of July, 1997, to the following:

Robert V. Elias, Esqg.*
Division of Legal Services
FPSC

2540 Shumard Oak Blwd.#370
Tallahassee, FL 32399

John Roger Howe, EsqQ.*
COffice of Public Counsel
111 West Madison Street
Room 812

Tallahassee, FL 1312399

Richard J. Salem, Esq.°**
Marian B. Rush, Esq.

Salem, Saxon & Nielsen, P.A.
P.0O. Box 3389

Tampa, Florida 33601

Peter J.P. Brickfield, Esq."*
James W. Brew, Esq.
Brickfield, Burchette & Ritts
102% Thomas Jefferson St. HNwW
Eighth Floor-West Tawer
washington, D.C. 20007
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Matthew M. Childs, P.A.
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. what I'd propose dsthat. we mwrapwp bere,
- have .the guards testify oo redord,)if you
smould permit, iniadvanéd as part’of.the
sentencing -proceeding for the' Court's. in-
formation without the jury present.... . *
MS. BROOME [prosecutor): No ohjection.
MR. BAILEY: Or, I can bring them back
MS. BROOME: I think it's sensless to
bring themback. - ., .
THE COURT: Sure. A
Counsel sought to have the guards. testify
before the judge and this requegt was hon-
ored. We find no error,, Appellate counsel
cannot be faulted for not rl.Hug this claim.
Id -

mn Weﬂmmdthﬂﬂlpplnmnmmd

had challenged the suffidency of the evi-
dence regarding Haliburton's guilt, we would
have found mo merit to that clidm. - The
evidence presented at trial suffidiently sup-
degree murder; thus-we find ho merit to
Haliburton's third issue.

(18] l"imllyl:mibuﬂmmhthulp-
pellate counsel was ineffective for. failing to
argue on gppeal that the trial court refused
to parmit trial counsel to argue in summation
that the state failed to obtain an indictment
against Hallburton based solely on physical
evidence. According to Hallburton, without
Freddie's testimony there was no case
against him because the grand jury would
not indict based- solely on the fingerprint
evidence placing Haliburton st Bohannon's
apartment, and the jury needed to know the
weakness of the state’s ease in evaluating
Freddie's credibility. We find this to be a
meritless elaim because defense counsel was
permitted to argue that Freddie had testified
in front of the grand jury in order to get his
brother charged with murder, and that from
all the evidence, the state’s case rested total-
ly upon Freddie; Mmmpﬂjudhel'm
been demonstrated.

v alad

A T

Conclusion
We affirm the order denying the motion
for postconviction relief, and we the

petition for hebeas corpus.
It is 8o ordered.

KOGAN, CJ. and OVEKTON,'SBAW; .,
GRIMES, HARDING, WELLSand, 1, »:
AHETEAD JJ., concur. .

- =ede .,

T~ T .

ll.l
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AMERISTEEL 'CORPORATION, 'f%/a "
Florida Steel Corporation'
“ " ‘Appellant,
Y.
Susan F. CLARK, et al, Appellees.
No. E8427. ' e
Supreme Court of Florida. . |

April 10, 1997. :

Electric udlity customer, whose plant
was located in city, appealed Publie Serviee
Commission (PSC) order dismissing, for lack
of standing, customer’s petition, which pro-
tested Commission's prior preliminary ap-
proval of territorial agreement between utili-
ty and ity electric authority, and approving
territorial agreemenl. The Supreme Court
held that: (1) Commission did not ebuse its
discretion in denying customer standing to
intervene as party; (2) customer’s due pro-
cess rights were not viclated by Commis-
slon's failure to require authority and utility
to provide public notice that their settlement
discussions would encormpass matters beyond
scope of authority’s initas complaint against
utility regarding territorial dispute as to ser-
vice to certain customers; (3) Commission's
order approving agreement was based on
competent and substantial evidence; and (4)
it would not grant customer’s request that it
speculatively and prospectively approve any
legal action customer might take in future to
obtain el trieal service from authority.

Affirmed.
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L Public Utilities =185 ... _ /.=
come to Supreme Court clothed with statuto-
ry presumption that they have been made
within Commission's jurisdiction and powers,
and that they are reasonable and just and
such as ought to have bean made.

2. Statutes e=21%(1)

Administrative agency’s interpretation of
statute it is charged with enforeing is entitled
to great deference.

3. Public Utilities ¢=195

Party challenging order of Public Ser-
vice Commission (PSC) bears burden of over-
coming presumptions, as to Commission's
Jarisdiction, order’s reasonablencas, and def-
erence due to agency’s interpretation of stat-
ute it is charged with enforcing, by showing
departure from essential requirements of

"

4. Public Utilities e=194

Supreme Court will approve Public Ser-
vice Commission's (PSC) findings and conelu-
sions if they are based on competent sub-
stantial evidence and if they are not clearly
ErToneéous.

6. Electricity e=8.1(4)

Public Service Commission (PSC) did
not sbuse its discretion in denying electric
utility customer, whose plant was located in
city, standing to intervene as party in pro-
ceeding in which utility and city electric
authority sought approval of territorial
sgreement between utility and authority;
corpoarate interests of customer, whose po-
sition as customer of utility remained the
same under territorial agreement, remained
completely unaffected and in no way in-
jured by agreement, and customers
claimed interest in proceedings was not
kind designed to be protected by Commis-
sion proceedings to approve territorial
agreements. West's FSA & 12057,
866.04(2), (2Xd), (6), 366.06(7, 8); FlaAd-
min. Code Ann. r. 25-22.029,

6. Administrative Law and
=451

To demonstrute standing to intervene as

party in administrative agency procreding,

Procedure

petitioner must d=monstrate that he will wui-
fer injury in fact which is of sufficient imme-

-diacy to entitle him to hearing under Admin-

istrative Procedure Act section governing
additional procedures for particular cases,
and that his substantial injury is of type or
nature which pruceeding is designed to pro-
tect. Wesis FESA § 12057; FlaAdmin.
Code Ann. r. 26-22.029,

7. Administrative Law

&=451

For purposes of two-pronged test for
standing to intervene as party in administra-
tioner must damonstrate that he will suffer
Injury In fact of sufficient immediacy to enti-
tle him to hearing, deals with degree of
injury, and second prong, that petitioner
must demonstrate that his substantial injury
hdlm:uurnlnnu'hichpmmdmgh
designed to protect, deals with nature of
infury. West's FSA. § 12057; mctmjn
Code Ann. r. 26-22 029,

8. Electricity =8.1(2.1)

Public Serviee Commission’s (PSC)
charge in proceedings concerning electric
utility territorial agreements is o approve
those agreements which ensure reliability of
state’s enermy grid and to prevent needless
uneconomic duplication of electric fasilit - so
long as agreement works no detriment to
public interest. West's F.S.A. § 366.04(2)(d).

9. Compromise and Settlement &=2

Legal system favors setement of dis-
pules by mutual agreement between con-
tending parties.

10. Electricity e=8.1(2.1)

General rule that legal system favors
settlement of disputes by mutual agreement
applies with equal force in utility service
agreements between and among rural elec-
tric cooperatives, municipal electric utilities,
and other electiic utilities under jurisdiction
of Public Bervice Commiscion (PSC). West's
FSA § 366.04(Z)Xd).

11. Constitutional Law =297
Electricity e==8.1(4)

Electric utility customer’s due process
rights were not violated by Public Service

and Procedure
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Commission's (PSC) failure to require «city
electric authority and wutility to provide public
notice that their settlement discussionsin

that agreement worked no detriment to pub-
lic interest because agreement eliminated all
exsting customers served by one wutility in
other utility’s service area and effectively
peparated the two utilities throughout their
contiguous operating areas. West's FSA
§ 366.04(2)(d).

13. Electricity <=8.1(4)

Electric utility customer’s contention
that it was improperly denled opportunity to
protect its substantial interest in obtaining
electric service from eity electric authority
did not render Public Service Commission's
(PSC) order approving territorial agreement
between authority and utility not based on
competent and substantial evidence, where
Commission was fully apprised of customer’s
corporate interest in obtaining lower electric-
ity rates before deciding to approve agree-
ment. Wesl's FS.A. § 366.04(2)d).

14. Electricity =8.1(4)

On appeal from Public Service Commis-
sion (PSC) order approving territorial agree-
ment between city electric authority and
clectric utility, Court of Appeals would not
grant utility customer'’s request that Court

speculstively and prospectively approve any
legal action customer might take in future to
obtain electrical service from authority.
West's FSA. § 366.04(2)d).

Richard J. Salem and Marian B. Rush of
Balem, Saxon & Nielsen, P.A., Tampa; and
Peter J.P. Brickfield and James W. Brew of
Brickfield, Burchette & Ritts, P.C., Washing-
ton, D.C,, for Appellant

Robert D. Vandiver, General Counsel and
David E. Smith, Director of Appeals, Florida
Public Service Commission, Tallahassee,
Kenneth A. Hoffman and William B. Willing-
ham of Rutledge, Ecenia, Underwood, Pur-
nell & Hoffman, P.A., Tallahassee and Bruce
Page, Office of General Counsel, Jackson-
ville, on behalf of Jacksonville Electric Au
thority; and Mark K. Logan of Bryant, Mil-
ler & Olive, Tallahassee and Edward Tancer,
Narth Palm Beach, on behalf of Florida Pow-

er & Light Company, for Appellees.

PER CURIAM.

This case is before this Court on direct
appeal brought by AmenSteel Corporation
{(AmeriSteel), formerly known as Florida
Steel Corporation, to review Order No. PSC-
96-0766-FOF-EU of the Public Service
Commission (the Commission). We have jur-
isdiction under article V, sectinn 3{(b}Z), of
the Florida Constitution.

FACTS

The record reflects that on March 19, 1963,
Jacksonville Electric Authority (JEA) and
Florida Power & Light Company (FPL) en-
tered into a territorial agreement which es-
tablished a boundary line allocating exclusive
service territory between JEA and FPL in
Duval, Clay, Nassau and St. Johns Countiea.

Subsequently, in 1974, AmeriSteel estab-
lished ita plant in Duval County. Although
within the City of Jacksonville’s municipal
limits, AmeriSteel chosc Lo locate its plant in
FPL's exclusive service territory as defined
under the 1963 agreement In 1979, JEA
and FPL entered into & second territorial
agreement pursuant lo which the utilities
agreed to reaffirm and maintain the existing
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.the 1963 agreemant. .~ o
Frwaﬁummémthethtrwm
gince the 1963 agreement, JEA has permit-
ted FPL to serve a relatively limited number
of customers loeated in JEA's territory, and
FPL has similarly permitted JEA to provide
service to a smaller number of customers
located in FPL's territory. Such interim
service arrangements typically were made
where one utility’s distribution lines were
closer to the customer and the utility in
whose territory the cusiomer was jocated
would have had to cross or duplicate lines in
arder to provide service in its territory.
The genesis of AmeriSteel's complaints at
issue in this case stems from a petition filed
by JEA against FPL on March 20, 1995, to
resolve a territorial dispute concerning ser-
vice to customers in St. Johns County. That
dispute was ultimately resolved in October
1995, when JEA and FPL filed with the
Commission a joint motion to approve a new,
broad-based territorial agreement embody-
ing the realignment of service areas which
AmeriSteel protests here. Without changing
the boundary lines betwsen the utilities, the
new territorial agreement between JEA and
FPL provides for the transfer of all custom-
ers curently served by one utility in the
other utility’s territory so that all customers
located in the territory of each utility will be
served by that utility. Specifically, the
agreement resolves Lhe interim service issue
raised in JEA's petition by requiring the
transfer of 880 FFPL customers in St. Johns
County (located in JEA's territory under the
1963, 1979 and current agreements) to JEA.
The sgreement also requires the transfer of
fifty-seven FPL customers in Duval County
(all located in JEA's territory under the
three agreements) to JEA and the transfer
of gixteen JEA customers (located in FPL's
prior and current territory) to FFL. Finally,
the agreement requires the relocation and
construction of facilities which will enhance
the jystem relishility of each utility and elim-
inate the existing uneconomic duplication of
facilities. Because this new agreement be-
tween JEA and FPL once again reaffirms
the boundaries between the utilities estab-
lished in 1963, it in no way affects AmeriS-

691 BOUTHERN: REPORTER,! 24 S8ERIES

udhnmudypmthulmqmmu
AmeriSteel will .continue. to. be  served by
FPL, just as it always has been. w0 v

. On Nowvember 8, 1996, 'thé * Commission

staff filed its recommendation to approve the
territorial agreement which -‘was acheduled
for conslderation by the Commission on No-
vember 21, 1995, - On that date, AmeriStes]
appeared before the Commission and re
quested that the Commission defer consider-
stion of the JEA-FPL proposed térritorial
agreement. AmeriSteel's request was grant-
ed. On December 4, 1995, AmeriSteel filed a
motion to intervene, claiming a substantial
corporate interest that would be directly af-
fected by Commission approval of the agree-
ment. As its basis for intervention, AmeriS-
teel alleged that, unllke the relatively low
rates AmeriSteel enjoyed when it buflt its
facility in FPL'e service territory in 1974,
FPL has become "a very high cost utility.”
AmeriSteel maintained In its motion that
FPL's expensive rates are one factor threat-
ening the long-term viability of ita Jackson-
ville facility, and the possible closure of the
Jacksonville facllity would cause a loss of
jobs and hurt the local economy. The Com-
mission granted AmeriSteel's second request
for deferral the following day, December 5,
1986,

On February b, 1996, the Commission de-
nied AmeriSteel's formal motion for interven-
tion, concluding that AmeriSteel lacked legai
standing to intervene as a party for the
purpose of challenging the proposed territo-
rial agreement. However, the Commission's
order denying intervention expressly ap-
prised AmeriSteel of its opportunity to par-
ticipate and comment on the proposed terri-
torial agreement at the February 6, 1996,
agenda  conference pursuant o seciion
366.04(4), Florida Statutes (1935}, and Rules
25-6.0442(1) and 25-22.0021(1) of the Florida
Administrative Code.

At that conference, the Commission heard
commenta from the Commission staff, JEA,
I'"PL. AmeriStee]l and other interested per-

ns, and subsequently voted Lo approve the
prupoaad territorial agreement. The Com-
mission issued its proposed ageney acuon
(“PAA") approving the termitorial agreement
on February 14, 1996. AmeriSteel filed a
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petition protesting the Commission's prelimi-
pary approval of the new agreement. Oral
argument on AmeriSteel's petition was held
before the Commission on May 21, 1996, On
June 10, 1996, the Commission dismissed
AmeriSteel's petition, reiterating that Amer-
iSteel lacked standing to challenge the JEA-
FPL tervitorial agreement. AmeriSteel now
appeals the Commission's final order dismiss-
ing ita petition and approving the territorial
agreement.

LAW AND ANALYEIS
Standing

[1-4] We begin with the well-settled
rules that Commission orders come to this
Court “clothed with the statutory presump-
tion that they have been made within the
Commission’s jurisdiction and powers, and
that they are reasonable and just and such as
ought to have been made.” United Tel Co.
v Public Sern. Comm'm, 496 So.2d 116, 118
(Fla.1986) (quoting General Tel Co. u Car-
ter, 116 So2d 664, 656 (Fla.1969)); see also
City of Tallahassee v. Mann, 411 SBo2d 162,
164 (Fla.1981). Moreover, an agency’s inter-
pretation of a statute it is charged with en-
foreing is entitled to great deference. The
party cha'lenging an order of the Commis-
sion bears the burden of overcoming those
presumpions by showing a departure from
the essential requirements of law. Mann,
411 So2d at 164; Shevin v. Yarborough, 274
So2d 505, 608 (Fla.1978). We will approve
the Commission's findings and conclusions if
they are based on competent substantial evi-
dence, Fort Pierce Utils. Auth v. Beard, 626
So2d 1856, 1357 (Fla.1993), and if they are
not clearly erronecus. PW Ventures, Inc v
Nichols, 538 So.2d 281, 283 (Fla.1988),

5] In the order at issue here, the Com-
mission denied AmeriSteel formal standing
Lo intervene as a party in proceedings before
the Commission to approve the JEA-FPL
proposed territorisl agreement, finding that
AmeriSteel failed to meet the two-pronged
test for standing under Agrico Chemical Co.
v Department of Environmental Regulation,
406 So2d 478 (Fla. 2d DCA 1881). AmeriS-
tee] contends that the Commission abused its
discretion in denying the corporation stand-

ing to intervene as a party because, as a
realdent consumer of electricity in the City of
Jacksonville, AmeriSteel is entitled to seek
service from JEA—the municpal utility—
where it Is economical and practical for JEA
to provide it, and to challenge JEA's delega-
tion of ita duty to provide service to mumci-
pal consumers Lo another ulllity. AmeriSteel
maintains that because of the significant
price differential between JEA and FPL for
electrical service, the corporation has a sub-
stantial interest in the outcome of the pro-
conding as it affects AmeriSteel's ability to
obtaln service from JEA and the continued
visbility of its Jacksonville plant. Finally,
AmeriSteel maintains that the Commission
erred in denying it standing to intervene
because the Commission's proceedings to ap-
prove the JEA-JPL territorial agreement
provide the exclusive forum for resident elec-
tricity customers, like AmeriSteel, Lo compel
service from the municipal electric system—
JEA

(6,71 Only persons whose substantial in-
terests may or will be affected by the Com-
mission's action may file a petitiou for a
12057 hearing. See § 12057, Florida Stat.
utes (19956); Fla. Admin Code R. 25-22.029.
To demonstrate standing to intervene under
Agrico, a petitioner must demonstrate:

1) that he will suffer ininry in fact which is

of sufficdent immediacy to entitle him to a

section 120.57 hearing, and 2) that his sub-

stantial injury s of a type or nature which

the proceeding is designed o protect.
406 S02d ot 482 As the district court ex-
plained in that case, the first aspect of the
test deals with the degree of injury. The
second deals with the nature of the injury.
Id

We find that AmeriSteel cannot meet ei
ther prong of the Agrico test.  First, as the
Commission correctly concluded in its urder,
AmeriSteel's elalm that the higher rates it
pays to FPL for electricity are one factor
threatening the continued wiability of i
Jacksonville plant—and the related elaim
that relocation of its plant would cause an
economic detriment to the City of Jackson-
ville—is not an injury In fact of sufficient
immediacy to entitle AmeriSteel to a 12047
hearing. See Imiermational Jai-Alai Play-
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ers Asa'n w Florida Pari-Mutuel Comm'n,
561 So2d 1224, 1225-26 (Fla. 8d DCA 1990)
(fact that change in playing dates might af-
fec. labor dispute, resulting in economic

§ 866.04(2)(d), Fla. Stat. (1996), This Court
has staled that the Comunission’s power to
approve territorial agreements and resolve
territorial disputes does not constitute an
unlawful delegation of legislative authority
because the Commission is guided in such
cases by a statutory mandate to avoid “fur-
ther uneconomic duplication of generation,
transmission, and distribution facilities”
Gainesville-Alachua County Regl Elec, Wa-
ter & Sewer Utils. Bd v. Clay Elec. Coop,
Inc., 340 So.2d 1159, 1162 (F1a.1976) (quoting
§ 366.04(3), Flo Stat. (1975)).

(8] Although sections 366.04(2), (b), and
366.05(T), (8), Florida Btatutes (1%5), parts
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dlhd.hwnmnﬂyuihdﬂm'ﬂﬂd.ﬂd.
800 ch. .T4-196, Laws of Fia,-do nol extin-
iguish & municipality's prerogative to provide
eloctric service within its municipal limits,
this does not mean that a municipal electric
pervice like JEA has an absolutn duty Lo
serve all electric concumers within its bornd-
aries irrespective of the public interest con-
cerns the Grid Act and the Commission's
proceedings to approve Llerritorial agree-
ments are designed to protect. Rather, the
Commission's charge in proceedings concern-
ing territorial agreements is to approve those
sgreements which ensure tie reliahility of
Florida's energy grid and to prevent need-
less uneconomic duplication of electric facili-
ties so long as the agreement works “no
detriment to the public interest” Utilities
Comm's of New Smyma Beach v Florida
Pub. Serv. Comm'n, 469 So2d T3] (Fla.1985).

[9, 10] Homvu.uwuuphlmdlnﬂm
Smyma Beach,

* ‘The legal system favors the settlement of
disputes by mutual agreement between the
contending parties. This general rule ap-
plies with equal force in utility service
agreements. Territorial agreements by
public utilities have been approved because
they serve both the interests of the public
and the vtilities by minimizing unnecessary
duplication of facilities and services.

Jd st 782 (citing Storey v Maya, 217 S0.2d

804 (Fla.1968)).

Thus, we conclude that the Commission
did not abuse its discretion in finding that a
proceeding to approve a territorial agree-
ment is not the proper forum for intervention
by a resident electricity consumer like Amer-
iSteel to compe! service from the municipal
utility based on speculative economic inter-
ests. We note, however, that although Am-
eriSteel was denied standing to interverns as
a party in this proceeding, the Commission
was not deaf w AmeriSteel's concerns
Rather, the Commission twice deferred con-
sideration of the JEA-FPL territorial agree-
ment upon AmeriSteel’s request oo the cor-
poration could bring its concerns before the
Commission. In addition, AmeriSteel was
invited to, and did, comment on the proposed
agreement al the February 1096 agenda con-
ference before the Commission, Finally, the »
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Commission entertained AmeriSteel’s. mpeti-
tion protesting the preliminary wvul of
.:huJEA—FPLmL

Due Process -

{11] AmeriSteel argues that the Commis-
sion further erred by falling to require JEA
and FPL to provide public notice that their
settlement discussions would encompass mat-
ters beyond the scope of JEA's initial com-
plaint against FPL concerning customers in
St Johns County. AmeriSteel maintains
that the lack of notice of the proceedings
viclated the corporation's rights to due pro-
cess as an affected customer becanse it was
prohibited from participating in the proceed-
ing until all issues of consequence had been
settled by the utilities and preliminarily ap-
proved by the Commission.

Section 120,57, Florida Statutes (1895), and
Rule 25-22.029 of the Florida Administrative
Code, entitled “Point of Entry into Proposed
Agency Action Proceedings,” require the
Commission to give notice and an opportuni-
ty to be heard to persons affected by its
actions. BSimilarly, Rule 25-6.0440(1) of the
Florida Administrative Code, which guides
the Commission's approval of territorial
sgreements, requires the petitioning utilities
to provide “assurances that the affected cus-
tomers have been contacted and the differ-
ences [in ratec and service] explained.”

The record reflects that all perwons re-
quired to be notified of the proposed territo-
rial agreement between JEA and FPL re-
ceived proper notice. The utilities advised
customers who would change service provid-
ers pursuant to the agreement of the pending
transfer; the Commission gave notice that
the approval of the territorial agreement was
echeduled for its December 5, 1095, agenda
conference, and subsequently gave nobce al
the February 6, 1996, agenda conference af-
Ler the matter had been deferred pursuant to
AmeriSteel's request. AmeriSteel, who re-
mained wholly unaffected by the proposed
territorial agreement between the utilities,
received notice of the Commission's proposed
agency action order approving the territorial
agreement and exercised its rights to file a
protest in response.

Accordingly, we reject AmeriSteel's claim

that its' due process rights were violated

because it was .not notified that JEA-and
FPL, in their private negotiations,'had decid-
ed Lo resolve their dispute through a broad-
based territorial agreement including areas
other than those in St Johns County. There
simply is no requirement in chapter 866, the
Administrative Procedure Act, or Florida's
Administrative Code that twoe pegotiating
utilities publish notice of the substance and
scope of their ongoing negotiations and invite
the participation of interested persons such
as AmeriSteel. Nor is there any require-
ment that the Commission provide such no-
tice.

Consequently, we approve the Commis-
sion's order rejecting AmeriSteel's claim that
itsa due process rights have been viclated.
AmeriSteel was in no way precluded from
exercising any of ita procedural rights by the
process followed by the Commission in ap-
proving the agreement. If AmeriSteel had
demonstrated standing, it would have been
able o obtain a hearing, conduct discovery
and present evidence challenging any aspect
of the agreement pursuant to section 12057,
However, AmeriSteel's fallure to demon-
strate standing to intervene as a party in this
proceeding does not somehow amount o a
failure on the part of the Commission to
provide notice.

The Commission's Final Ovrder

[12,13) As its last elalm of error, Amer-
iSteel argues that because nolice in this pro-
ceeding was inadequate and it was improp-
erly denied an opportunity to protect ils
substantial interest in obtaining electric ser-
vice from JEA, the Commission's final order
was not based on competent, substantial evi-
dence.  Alternatively, AmeriSteel requests
thin Court to issue a ruling that the Com.
minsion's authority to resolve territorial dis
putes does not preclude AmeriSteel from
pursuing other remedies in the courts to
protect its interests in receiving electric ser-
viee from JEA.

[14]) First, we find the Commission's or-
der is based on competent and substantial
evidence that the territorial agreement
worka no detriment to the public interest
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‘customers served by one_utility.in the other
utility’s service area and effectively separates
‘the two utilities throughout their four-county
contigucus operating areas. Ses Order- No.
PSC-96-0765-FOF-EU. In - addition, the
Commission was fully apprised of AmeriS-
teel's corporste interest in obtaining 'lower
electricity rates before deciding to approve
the JEA-FPL sgreemeat. * Finally, we also
reject AmeriSteel's alternative request that
we speculatively and ‘prospectively approve
any legal action it may take in the future to
obtain electrical service from JEA.

Accordingly, we affirm the order of the
Commission.

It is 80 ordered.
_ EOGAN, CJ,, and OVERTON, SHAW,

GRIMES, HARDING, WELLS and
ANSTEAD, JJ., concur,

THE FLORIDA BAR, Complainant, |
v.
Joseph Beott LANFORD, Respondent
No. 86927

Supreme Court of Florida.

April 10, 1997.

‘Disciplinary proceeding was brought
Referee filed report and recommendation
that attorny be found not guilty of charges.
On review, the Supreme Court held that
state bar, as party seeking to overturn refer-
ec's finding, had burden of showing that find-
ing was clearly erroneous or nol supported
by record.

Approved.

ﬂl mmmmﬁﬂnﬂmﬁ
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-LoAttorney and Client =3¢ -
2 *hmh&hthnmmdﬁth
dishonesty, misrepresentation, deceit, " or
frand, state bar must show necessary ele-
ment of intent. West's FSA Bar Rule 4-
E.'Kc}..

2. Attorney and Client =38

. Aﬂuﬂflhckofmmttodehud‘ur
deceive client supports referee’s finding that
attorney’s condoct did not constitute dishon-
esty, misrepresentation, deceit or fraud, and
‘state bar, as party seeking to overturn refer-
ee's finding on this point, hus burden of
showing that finding is clearly erroneous or
not supported by record. West's FS.A. Bar
Rule 4-8.4(c).

John F. Harkness, Jr., Executive Dire~tor
and John T. Berry, Staff Counsel, Tallahas-
see; and Rose Ann DiGangi-Schneider, Bar
Counsel and Eric M. Turmner, Co-Bar Coun-
sel, Orlando, for Complainant.

H. Keith Williams of R. Keith Williams,
P.A., West Melbourne, for Respondent.

PER CURIAM.

We have for review the referee's report
and recommendation that Joseph Scott Lan-
ford be found not gullty of charges alleged in
The Florida Bar's complaint against him.
We have jurisdiction pursuant to article V,
section 15 of the Florida Constitution.

The Bar's complaint alleges that Lanford
violated Rule Regulating The Florida Bar
4-8.4(c) (engaging in conduct involving dis-
honesty, fraud, deceit, or misrepresentation)
regarding a client billing matter, After con-
ducting a formal hearing, the referee recom-
mended that Lanford be found not guilty
and that no disciplinary measures be ap-
plied. The referee also recommended that
the parties bear their own costs.

The Bar petitioned this Court for review of
the referee’s report, arguing that the referee
reached an incorrect conclusion as to Lan-
ford's guilt and that the referce's recommen-
dation as to discipline s unjustified

[L,2] In order to find that an altorney
acted with dishonesty, misrepresentation, de-
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