
TO : 

• • 
FLORIDA POBLIC SBRVICB CXlMflSSION 

CApital Circle Office Center e 2 540 Shumard Oak Boulevard 
Ta1lahaa•ee, Flo rida 32399-0850 

tti iHlB6111Hl tt RECEIVED 
JULY 11 , 1997 

JUI 11 1997 
5'15 

DiltBCTOR, DIVISION OP RBCORDS Alii> RBPORT~d~ 

PROM : DIVISION OP LBQAL SBRVICBS (BLIAS) ~ ~ ew 
DIVISIOlf OP BLBCTRIC &. GAS (JBNltiJIJS) .1hT 'tl~ 
DIVISION OP ADDIT AIID f' IIflUICIAL AJIJALYSI6' (OBVLJN),(r 

RB: DOCJ(ET 110.9 61184 - BQ - PBTITIOII FOR APPROVAL OP EARLY 
lBRM.IIIATIOlf AMDli»i&&iil TO IIBOOO'IATBD QUALIFYING FACILITY 
<:XlBTRACT WITH ORLAJmO COGBN LIMITBD, LTD. BY FLORIDA 
POWBR CORPORATION 

<XMCISSIOR BTIU'P (HARLOW, BALLJJIGBR, COLSON, B . DRAPBR, 
OODLBY, TB'If, WKBBI+BR, NORIBGA, STALLCUP) 

PARTIBS (AIR PRODOCTS &. O:t:BMICALS, I NC., FLORIDA POWER 
COR..PORATION, OPPICB OP PUBLIC Cot:INSBL, ORLANDO COOBN 
LIMITBD) 

iXJCXB'l NO. 961407- BQ - PBTITI<»i fOR BXPBDITBD APPROVM. OP 
SBTTLBMBNT AGR.BIIMBNT RBGARDIIIG JIJBOOTIATBD OOHTRACT POR 
l'tJROtASB OP FIRM CAPACITY AIID BNBRGY PROM A QUALIFYING 
FACILITY, WITH PASCO COOBN, LTD. BY FLORIDA POWER 
CORPORATION. 

<XMCISSI<»i STAPP (P'O'l'RBLL, BOHRMANN, DUDLBY, OOAD, 
IIHKBJ.BII, MIWRBY, Na!IULTY, NORIEGA, SLBMJtE1fi CZ, STALLCOP) 

PARTIBS (FLORIDA FOWBR CORPORATION, PASCO COGBN, LTD.) 

iXJCXB'J 110. t61477- BQ - PBTITION FOR BXPBDITBD APPROVAL OP 
SBTTLBMBNT AGR.BIIMBNT WITH LAJCB COGBN, LTD., BY FLORIDA 
POWBR CORPORATION . 

COM(JSSION STIU'P (OODLBY, BPB"!IH, HARLOW, WHBBLHR, 
MAORBY, MCRULTY, NORIBGA, SLI!MitBWICZ, STALLCUP) 

PARTIES (PJaiiM POWBR <XlRPORATI<»i, LAJCB COGKN. LTD., JIJCP 
LAJCB i'OWD, DIC. ) 
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AGENDA: 

DOCitBT lt'O • ..,OOS,UG - PBTITION POR APPROVM. OF REVISED 
PROGRAM PARTICIPATION BTANDAR.DS POR RBSIDBNTIAL HOME 
IHBRGY IMPRW AND RBSIDBNTIAL NEW CONSTRUCTION 
PROGR..'t."'S BY FLORIDA i!OMER CORPORATION. 

<XMCJ:SSION BTAP'P (HARLOW) 

PARTIES (FLOR.I:DA POWER CORPORATION) 

DCJCKB'l lt'O. 970096-BQ - PBTITION POR BXPBOITBD APPROVAL OF 
AGREI!MERT WITH TIGER BAY LIMITBO PARTHBRSlHP TO PURCHASE 
TIGBR BAY COOBRBRATION FACILITY AND TERMIXATB RELATED 
PORCRASBO POMBR eotn'RACTS BY FLORIDA POWER CORPORATION. 

caeUSSICB 8TAPP (D. SMITH, CADSSBAUX, D. DRAPER, P. LEE, 
IIAIJRBY, MBRTA, NORIEGA, L . ROMIG, Sl.J!HXEWICZ, STALLCUP, 
OODLBY, mATING) 

PARTIBS (DBSTBC BRBRGY, INC. , FLORIDA INDUSTRIAL POWER 
USBRS GROUP, PLORIDII POWER (X)IU'()RATION, OFFICE OF PUBLIC 
COOIISBL, TIGER BAY LIMITED PARTHBRSBIP) 

07/15/97 - RBC1ULAR AGENDA - INTERESTED PERSONS MAY 
PARTICIPATE 

CRITICAL DATBS: NONE 

SPBCIAL IliiSTRUCTICBS: S : \PSC\LEO\WP\COGBN. R04 

CASE BACXGROUHD 

On Tuesday July 1 , 1997, staff learned that Lorna Wagner, a 
f ormer staff a ttorney with t he Legal Services Division's Bureau of 
Ele ctric a nd Gas, b a d become engaged to Robert Dolan, a Florida 
Power Corporation (FPC) employee. It baa been alleged that Mr . 
Dolan and Ma. Wagner were dating prior to her bat date of 
employment , June 2 7, 1997. After learning of these allegations, 
staff initiated a review of Me. Wagner's case assignments to assess 
the possibil ity of any bias i n the information presented to the 
Commission . In conducting the review, staff examined three 
categories of cases: 

(1) All c ases assigned to Ms. Wagner since January 1, 
1996. 
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(2) All cases a1signed to Ms . Wagner since January 1, 
1996, to which Florida Power Corporat ion was a 
party. 

(3) All cases pending at the time of her resignation. 

The beat information available at this time (which is hearsay) 
is that Ms. Wagner and Mr. Dolan have been dating for a •couple of 
months. • Prom that information, staff baa presumed the 
relationship began some time after March, 1997 . Staff reviewed the 
assignments dating back to January 1, 1996, in an abundance of 
caution. Staff would note that of all the dockets involving FPC 
assigned to M• . Wagner ai.nce January 1, 1996, in only one instance 
was Legal the office of primary responsibility. Staff • s review 
indicates that Co~m~isaion action has been take.n in five of these 
cases aince March 31, 1997. This recommendation address~& what 
action the Commission should take concerning the dockets involving 
Florida Power Corporation assigned to Ms. Wagner in which 
Commission action was taken a fter March 31, 1997. 

DISCQSSIQN OP ISSQES 

ISSlJE 1: Should the Commission revisit, at an agenda conference, 
the decisions made in each of the dockets involving Florida Power 
Corporation assigned to Ms. Wagner in which Commission actior: was 
taken after March 31, 19977 

BECq111MQATION: After notice to the parties, the Commission 
should revisit, at an agenda conference, the decisions made in 
Dockets Nos. 961407-EO (Pasco),961477-EQ (Lake) , and 961184-EO 
(OCL) to determine if there was any bias in the information 
presented to the Ccxrrnission. Those items should be presented to the 
Commission by attorneys from the Division of Appeals, since that. 
Division was not previously involved in those items. Based on the 
information known at L~is time, it does not appear that any further 
review is neceaeary with respect to the decisions made in Docke t 
No. 970056-EG (Revision to Conservation Program Participation 
Standards) and Docket No. 970096-EQ (Tiger Bay) . 

STAPf NfALXSIS: 
separately: 

Each of the five dockets is discussed 

Oocket llo. 970056-BG - Petition for Approval of Reviaed 
Progx.. Participation 8tan4arda for Residential Home Bnergy 
I•provement and Reaidential New Construction Progxa .. by Plorida 
Power COrpo.ration. The Commission unanimously approved those 
tariff revision• a t the May 6, 1997 agenda conference . There was 
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no diacuaaion of thia item at the agenda conference a nd no party to 
the docket other than FPC. The order waa issued as Propoaed Agency 
action on May 28, 1997. No proteat was filed. If ataff •s 
information is correct, Commiaaion action on thia it~m occurred 
after the relationahip bad begun . There were no legal iaauea in 
the recommendation. E'O ataff indicate& that the recommendation 
was based tolely on ita analyaia of the merits of the petition. 

Docket llo. 9700!16 - BQ - Petition for Bxpedited Approval of 
Agre-nt with Tiger Bay Lillited Partnerabip to Purohate Tiger Bay 
Cogeneration Facility and Te~inate Related Purchaae Power 
Contract• by Florida Power Corporation. A hearing wta tcheduled 
for April 17, 1997 on tbia petition. At the outaet o f the hearing, 
the partiea (FPC, the Office of Public Counael, =he Florid11 
Induatrial Power Uaera Group, Oeatec Energy, Inc. a nd Tiger Bay 
Limited Partnerahip) preaented a atipulation approving the purchase 
buy out . 7he atipulation waa approved unanimously at the May 19, 
1997 agenda conference. Given that the c ase waa st ipulated by all 
the partiea, the posaibility of bias appeara unlikely . If ataff•a 
information ia correct, Commieaion action on thi a item occur red 
after the relationabip had begun . E~ and APAD staff indicate& that 
the recommendation waa baaed aolely on ita analysis of the merits 
of the petition . 

Docket No. 961184 - BQ Petition for approval of early 
te~ination aDendment to negotiated qualifying facility contract 
with Orlando Cogen Limited by Florida Power Corporation. The 
Commiaaion voted to deny PPC'a petition at the January 7, 1997, 
agenda conference. FPC proteated the Commiasion • s Order and a 
hearing has been aet for October 30 ' 31, 1997. If ataff•s 
information ia correct, thia Commission a ction predates the 
relationabip by at leaat three months. OPC filed a Motion to 
Dismisa FPC'a protest on February 26, 1997 . Staff attorney Cochran 
Keating prepared, filed, and presented the recommendation denying 
OPC'a Motion at the June 24, 1997 agenda conference. The panel 
approved 1taff's recommendation. If s taff'a information is 
correct, thia action took place after the re l ationship began . 
However, Ms. Wagner wa1 not involved in this issue . Mr. Keating 
has indicated that Ms . Wagner provided no input and did not review 
the recommendation. 

Docket llo. 961<107-80 - Petition for Bxpedited Approval of 
Settl-t Agze nt Regarding Negotiated Contract for Purchaae of 
Pi~ capacity and RDergy froa a Qualifying Facility, with Pasco 
Oogen, Led. by Florida Power Corporation. Ma . Wagner vu the lead 
attorney and did virtually all oC the legal work on this petition, 
which waa approved after much diacusaion by a 3-2 vote, with 
Commiasioners Deason and Kieeling diaaenting, at the April 1. 1997, 
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agenda conference. If staff's information is correct, this action 
was talce.n in the same approximate time frame as the relationship 
began. No protest was filed and the Order approving the settlement 
was final on May 29, 1997. E&G and AFAD staff indicate that their 
recommendation was based solely on the a nalysis of the mer its of 
the petition. 

Docket No. 961477-10 - Petition for Expedited Approval of 
SettleMnt Agr-nt with Lake Cogen, Ltd., by Florida Power 
Corporation. Ms . Wagner was the l ead attorney a nd did moat of the 
wo rk on this docket . The pet.i tion was approved after much 
discussion by a 3 · 2 vote with Chairman J ohnson an d Commissioner 
Deason di&~enting at the June 24 , 1997 a genda conference. The 
Proposed Age ncy Action Order i s scheduled to be issued July 14, 
1997. Staff will delay the iss uance o f this Order untll after the 
Commission's consideration of this recommendation. The 
recommendation was virtually identical to the one filed with 
respect t o the Pasco docket, wi th one exception. 

After the Pasco d i s cussion at the April 1, 1997 agenda, staff 
(E'G and Legal staff ) were concerned about the apparent confusion 
surrounding the Commission's jurisdiction to deny coat recovery o f 
amounts f ound by a court to be due pursuant to a negotiated 
contract. We met in April and decided that we would include the 
i ssue in the Lake recommendation . Mr . Elias took the position that 
the Commission could deny cost recovery ; Ms. Wagner 'Was going to 
take the al t ernative position that the coomiasion could not. After 
a discussion o f the areas Mr. Elias was advancing in the primary 
recommendation, Ms . Wagner, on the filing date of the 
recommendation (June 12), decided not to file an alternative 
recommenda tion. Ms . Wagner submit ted her reaignat ion the next 
morning. Ms . Wagner did, however, participate in the discussion of 
the issue a t the agenda conference. The Commission decided that no 
vote was needed on that issue . If staff's information i s correct, 
Commission consideration of this docket took place after the 
relationship began. E'G and AFAD staff indicate that the 
recouauendation was based solely on their analysis of the merits of 
the petition. 

The Commis sion has the authority to reconsider ito Pinal 
Orders if t hey are baaed on a mistake Peoples Gas System, Inc. y. 
Muon, 187 So.2d 335(Fl a . 1966). While the information revealed 
s o far doe• not i ndicate any affirmative evidence o f b i as i n the 
information presented to the COmmission, this review is ongoing. 
Purther, t he parties have not had an opportunity to provide 
information on the issue o f possible bias. As stated above, the 
Tiger Bay docket was resolved by Commission approval of an arms
length negotiated agreement between the parties . At this time, 
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there does not appear to be a reason t o revi sit this ~~ision. The 
revision to the Program Participation Standards is fa irly 
ca tegorized aa a r outine filing, whose purpose was to assure that 
only coat -effective coneervation programs are approved for coat · 
recovery. There were no other parti es to the docket, a nd no protest 
waa filed. At this time, there doee not appear t o be a reaaOr• t o 
revisit t his decision . 

The Lake, Pasco, and OCL decisions are different. 

The Lake decision ia not yet final . There waa a significant 
a mount of discussion of the i tem a t the June 24 , 1997, age nd.a 
conference. While M8 . Magner• a part icipation a t the agenda 
con ference was limited to a n iaaua which waa not voted a nd no 
affirmative e vidence of bias in the information presented t o the 
Commiss ion baa been found t o date, thi s i tem was rece ntly dec ided . 
Mhile aocne info rmation (hearsay) auggeata that thia relat ionsh i p 
began very recently, it appears likely that the relationship began 
before the COIIUlliuion' a consideration o f this docket . Sta!f 
recommends that in an abundance o f ca ution, after notice to the 
parties, the Commission should ravia it, at an agenda conference, 
the decision to determine if there waa any bias in the i nforma tion 
presented to the Commission . Absent a showi ng of biao i n t he 
information presented to the Commission , no review on the merits 
would be neces sary. This item should be presented to the 
Commission by the attorneys o f the Appeal& Division, s ince that 
Division waa not involved in this i tem. 

While it i a now a final decision, the Pasco settlement /buy out 
waa extensively discussed a t the April 14 , 1997 agenda confere nce . 
The relationship may not have started until af t er Commi •aion action 
on this item. While no affirmative evi dence o f b i as baa been s hown 
to dat e , staff recommends that in an abundance o f caution, after 
notice to the parti es , the Commission should revi s i t, at an agenda 
conference, the decision t o determine if there waa any bias in the 
information p1 ~aented t o the Commission . Absent a showing of bias 
in the i nformation presented to the Commission, no revi ew on the 
merits would be necessary . This item should be presented to t he 
Commission by the attorneys of t he Appeals Division, s ince that 
Division waa not involved in this item. 

Ha . Magner waa the lead counsel on Docket No. 961184-E\J 
(Orlando Cogen). The staff recommendation on OPC' s Motion t o 
Diamiaa PPC' a Protest o f t he Commission' a Order Denying the 
Settlement Agreement waa prepared and presented oy another 
attorney. The recO!I'Iftendation waa a s traight- forward application o f 
well -established law on the question o f FPC's s ubs tantial 
interests . The recommendation was approved without d iscussion at 
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the June 10, 1997 agenda conference . The attorney has indicated 
that Me . Wagner provided no input and did not review hie 
recommendation, nor did she participate in the preparation of the 
Order. While Me. Wagner did not participate in any way in the 
formulation of thia recommendation, in an abundance of caution 
since she was the lead attorney, this item should be revis ited at 
an agenda conference, to allow the parties to provide input on the 
issue of bias in the information presented to the Commission. 

As stated above, staff's review is ongoing. If, at any time, 
evidence o f bias in these dockets is discovered, staff wi ll 
promptly advise the Commission and the parties . 

In summary , the Conwniaeion should revisit, at an agenda 
conference, the decisions made in Docket Nos. 961407-£0 (Pasco), 
961477-EO (Lake), and 961184-EO (OCJ,), to enable the parties to the 
respective dockets to present information to the Commission 
concerning any bias in the information presented to the Commission 
in rendering ita decisions. Absent a showing of bias in the 
information presented to the Commission, no review on the merits 
would be necessary. In the interest of assuring a completely 
independent review, staff believes it would be appropriate for 
legal s taff from the Appeals Division to participate in the further 
consideration of these thrue cases . 
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