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STAT£ OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

FLORIDA WATERWORKS ASSOCIATION, 

v . OOAH Case No. 
Filed : July 2~3-. ~1~9~9~7~ 

FLORIDA PUBLIC SERVICE COMMISSION, 

!lel!pQnd!!n~ . 

--------------------------' 
PI'JXIfXQlf rpB AI»mft-'TBATI'VI QIDRMJtfUION 

or DfDLm:rn or poPOsm :BtJL1 

The Peti~ioner, the Florida Waterworks Association (FWA), by 

end t hrough its undersigned counsel, and pursuant to Section 
. 

120.56(2), Flor ida Statutes (1996), hereby seeks an administrative 

datermination of the invalidity of proposed ~le 25-30 . 431 , Florida 

Administ~ative Code, as proposed by the Florida Public Service 

Commission (PSC). ln support of thi s Petition, the FWA states: 

l. For the purposes of this proceeding, the address and 

telephone number of the Petitioner, the FWA, should be considered 

that of i ts undersigned counsel . 

2. The affected agency is the PSC a~ the address of 2540 

Shumard Oak Boulevard, Tallahassee, Florida 32399-0850 . 

3 . Tlle FWA is comprised of i nvestor-owned water and/or 

~astewater utility companies in the State of Florida, end is the 

Florida Chapter of the National Association of Water Companies, 

X:nc. The FWA exists to assiat its members with regulatory,, 

technical and oper ational matters. A substantial number of the 
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members of the FWA a re water and wastewater utilities regulated by 

the PSC, a nd are subject to its rules and regulations , including 

the Proposed Rule. As such, the FWA is subst antially affected by 

the Proposed Rule. 

S ummory Qf Relief Bgqygsted 

4. The FWA seek3 a final order from the Administrative Law 

J11d9o t;lJpt; l'.t:opoud Rille 25-30 . 431, 1111 modified, con:~tituees on 

inva~id exercise of delegated legislative authority; violates the 

con~titutional r ights of affected utilities to due process, to just 

compensation for taking of property, to possess and protect 

pr operty, and to equal protection of the law; and is, therefore, 

void. The FWA also seeks an award of reasonable costs and 

attorney's fees , pursuant to Section 120.595(2) , florida Statutes 

(1996) . 

Surpmo ry of Cont royeq'y 

5 . In virtually every water and wastewater rate case brought 

before it, the PSC addresses the issue of recognition of the 

appropriate "ma r gin r eserve," and the offsetting imputation of 

contribueions-in-aid-of-construction (CHIC) against that margin 

reserve. 

6. The term "margin reserve" is a ratesetting term of art 

which connotes an increment of capacity of water and >~astewater 

facil itiea that is greater than the capacity needed to provide 

service eo the historical demand of existing customers as of 11 
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desiqnated twelve-month period c•test year•'), which increment is 

necessary for a utility to have on hand to meet increases in the 

demand of existing customers and to renuer service to new 

custocera, for a designated period subsequent to the teat year. 

Subject to the offsetting imputation of CIAC (diacusaed herein-

below), investment in the capacity included in margin reserve is 

int:ludod in the net. investment of a utility devoted to public 

aervice (~rate base•2 ) upon which the utility is entitled to earn 

a fair rate of return.• 

7. Sinc:e it originally coined the term ~margin reserve," the 

PSC has consistently adhered to the practice of allowing margin 

1A teat year is an analytical devise used in ratemaking 
proceedinoa to compute levels of investment, e~penses and income 
in o~der to determine the amount of revenue that will be required 
to assure the co~pany a fair rate of return on ita investment. 
Citizens of Florido y. Howkins, 356 So.2d 254, 256 (Fla. 1978) 
The test year is chosen oo that it will reflect typical 
conditions in the immediate future. United Telephone compony of 
Flortdo y. Mayo, 345 So.2d 648, 650 CFla. 1977) 

2Rate base i~ the total amount which a utility has invested 
in capital items to provide i~ service to the public:. Citizens 
Of Flo. v. Public Serylco Commission, 435 So.2d 784 (Fla. 1983)1 
Citizens ot Flo . y . Hawk!ps, 364 So.2d 723, 725 (Fla. 1978). 

~he rate base upon which a ~tility is offorded an 
opportunicy t o earn a return is •noc every dollar of investmen t 
~de but only chac investment in assets devoted to public service 
at tho time rate bose is quantified." GylC Pgwer company y. 
Elgrtdo publls scryice cnmmtonioa, 453 So. 2d 199, 806 (Fla. 
18841. ~ ucility is "entitled to a just compensation, or a fair 
return on the value of its property used or useful in the public 
aerv~ce.• Key•tonc Motor Cgcpony, Inc. y. BeV i 3, 278 So. 2d 606, 
609 (Fla. 19731. The used and useful concept and its 
relationahip to =argin reserve is discussed in paragraphs 38 et 
aeq. hereinbelow. 
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reser ve per iods ot •18 months• for water supply and treatment plant 

and wa s t ewater treatment and disposal plant,• and ~12 months" foL 

water transmission and dis t ribution and was t ewater collection 

lines. Theae periods of time were derived from PSC Staff research 

in the ea1:ly l980a which found that for such facilities, these 

periods r e f lected the average time required for planning, design, 

bids , permitting, a~tual conttruction and ~leaxance for service 

f rom the appropriate regulatory agency. A projection of expected 

gr owth i n customer demand over the designated margin reservo period 

is m.ade and converted into the increment of capacity needed to 

8 . For over a decade, the PSC has also consistently imputed 

CIAC$ as an offeet to margin reserve.• Although over the years a 

variety of ntionales have been provided by the PSC for this 

practice, tho underlying philosophy is that existing customers 

4A singular exception is the three-year margin reserve 
period approved for a wastewater treatment plant expansion in 
Flprido Cities Voter Cgmpany. Ggldtn Gotc Diyi3ion, 95 fPSC 
6:141-142 (June 15, 1995). 

1CIAC are customer contributions of cash paid or property 
conveyed by cuatomers to a utility as they connect to a utility 
aystem to offset a portion of the cost of the facilities serving 
them. As a utility ia not allowed to earn a return on plant 
funded by CtAC (Sec. 367.081(21 (a), Florida Statutes), CIAC ls 
treat ed as an offset to the cost of plant in determining rate 
base. 

'A singular exception is Poinciana Utilitie3 Inc .• 94 rPSC 
9:354 (September 26, 1994), where the PSC, by a 2 to 1 duciaion, 
did not impute CIAC against margin roaerve because of the absence 
ot recor d support tor tho imputation. 
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should not "subsidizeh the cost of extending service to future: 

customers.' The PSC projects the amount of CIAC i t anticipates 

~ill be collected aftex tho test year and over the margin reserve' 

period, and subtracts this projected CIAC from t:he amount of 

existing utility investment i n margin reserve capacity . Tho 

imputation can severely diminish or entirely offset ratemaklng 

recoqnition ot investment in marqin reserve. 

9 . For at least t he last six years, the FWA and its member 

utilities have sought reform of ~1ese polici&s. The essence of the 

FHA position has been and continues to be tnat the margin reserve 

periods recognized by the PSC are far too short to reflect the time 

needed under our rent environmental regulatory rules and 

:requi.J:ements to bring cllpac:ity on line in .an economi cal m;anner; 

that the offsetting imputation of CIAC results in an unfair denial 

of an oppor tunity to earn a fair rate of return on investment 

necessary for the utility to comply with i t s statutory obligations 

of service to exist ing and future customers; and that the 

i nevi table effect of traditional margin reserve and imputation 

policies is to r emove any incentive to construct plant capacity in 

p%udent, economically sized incre.ments , r esulcing i n unnecessarily 

Mgh water and wastewacar rates tor boch existing and fucure 

1This imputation policy '!4!1 sustained by t,he First Diatricc 
Court of Appe&l as being within the PSC's discretion. Bolling 
Ook3 Utilitieo . Inc. y, Florfdo public Seryicc cgmmlao!go, 533 
So.2a 170, 773-775 (Fla. 1st DCA 1988). See paragraphs 50 et 
seq. h&reinbelow. 
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customers. 

Bulemnktng Before the PSC 

10. The FHA has sought meaningful reform of tho PSC's margin 

reserve and imputation policies through rulemaking for six years. 

The PSC established a rulemaking docket in 1991 to consider an 

overhaul of its administrative ru~es governing water and wastewater 

utilities . Throuohout a series of "staff work!hopa" held in 1992, 

the FWA attempted to facilitate rulemaking on the PSC' s 

determinations of the amount of plant considered used and useful in 

provJ.cUng service to the public, including margin reserve and 

imputation of CIAC. On March 24, 1993, the PSC issued a Notice of 

RulecakJ.ng which contained a cettprehansive rule proposal addreS$ing 

used and useful, including p;oposAlo governing margin ro~orve for 

water source and treatment facilities, was tewater treatment and 

disposal facilities, water transmission and distribution lines and 

wastewater force and gravity maine, onsite collection l~nes, 

laterals and pumping stations, and calling !or a prohibition of the 

imputation of CIAC against margin reserve. Order No. PSC-93-0455-

NOR-WS , Proposed Ruloa 25-30.432 , 25-30.433(51 . 

11. At a hearing in August, 1993, the PSC voted to delay 

further consideration of the used and useful, margin reserve, and 

imputation issues, indicating that it would revisit those is$ues 

after at least one additional meeting or workshop. Thus, the 

revised water and wastewater rules adopted by the PSC did not 
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address these issues . (Orders Nos. PSC- 93-1663-FOF-WS and PSC-93-

1704-FOF-WS, both issued in November 19931 

12. Despite repeated assurances by the PSC and its Staff that 

ru~emaking on used and usefu~. margin reserve and imputation of 

CTAC )'Ould be pursued, tho PSC did absolutely nothing for two 

years, despite pleas by the FWA and its member companies that the 

matter was ftthe key issue for the indusery." In June, 1995, PSC 

Staff distributed a draft rule providing for a three-year margin 

reserve . Imputation of CIAC was not mentioned. At a Staff 

workshop held in J~y. 1995, the FWA and its member companies gave 

substanti~al testimony in support of five-year margin reserve 

periods and a cessation of the Lmputation practice . 

Representatives of tl:!e flodc!ll ~pllrtment of &nvi ronmcntal 

Protection (DEP) advocated longer margin reserve periods than that 

proposed by the indus try . 1\nother eight months passed with no 

action taken by the PSC. 

13. On Harch 1, 1996, the FWA filed a Petition to Adopt Rules 

with the PSC, pursuant to Section 120.54 (51, Florida Statutes 

(1995). The FWA thereby proposed that the PSC modify its nonru1e 

policies to 

• establish margin reserve peri ods of f i ve years foe water 

sou~ce and treatment and wastewater treatment and 

conventional effluent disposal facilities, and two years 

for onsite water distribution and collection lines and 

7 



laterals, unless otherwise j ustified; 

• require PSC consideration of a nonexclusive list: of 

factors which may justify a different ~ru~rgin reserve 

period; 

• deem prudently constructed effluent reuse facilities , 

water transmission mains and ot f-site wastewater force 

and gra vity mains and pumping stations as tully used and 

useful, with margin reserve not a factor; and 

• prohibit the imputation of CIAC as an offset to margin 

reserve . 

14. The PSC agreed to initiate rulemaking. 96 FPSC 5:48 (May 
. 

6, 1996) The PSC subsequently proposed a rule that would have 

codiLied the PSC'~ th~n-exiating nonrule policy, of eat ablishinq 

margin reserve periods of 18 months for water source and treatment 

and wastewater treatroent and disposal facilities, and 12 months for 

all water and wastewater lines , unless otherwise justified; and 

mandating the offsetting imputation of CIAC. Florida 

Administ rative Weekly, Volume 22, No . 31, pp. 4385-4386 (August 2, 

1996) 

15. On Augus t 14, 1996, the FHA filed a Petition for 

Administrative Determination of I nvalidity of Proposed Rule with 

tl)e DivisiO(l of Adminiotrative Hearings (DOAAI. (Case No. 96-

3809Ell') Since the PSC waa scheduled to conduct a hearing to 

consider the Proposed Rule on December 10, 1996, the FWA requested 
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that the DOAH proceeding be abated . 

16. On August 23, 1996, Florida Water Services Corporation 

( FWSC), formerly known as Southern States Utilities, Inc., filed a 

Petition for Administr ative Dete~nation of Invalidity of Proposed 

R.ule wit'h DOAH. (Case No. 96-3949RP) FWSC 1:1 tho lergesc 

investor-o~ed water a nd wastewater utility regulated by the PSC. 

rwsc also roquenod abatement of the DOAH proceeding, and 

conso~dation with the ~nA's proposed rule challenge proceedings . 

Abatement and consolidation of tho two proceedings were granted . 

11 . The PSO issued an Ordsr Establishing Procedures to be 

Followed at Rulemaking Hearing. Order No. PSC-96-1153-PCO-WS 

(September 16, 1996) The Order established a schedule and other 

procedural requirements for the submittal of initial and responsiv~ 

profiled comments, testimony and exhibits by interested persons. 

~he FWA; FWSC; Utilities, Inc. of Florida; DEP; the St. Johns Water 

Management District; ~he South Florida Water Management District; 

the Southwest Florida Water Management District; the Office of t he 

l'"ublic Counsel (OPC); and the Staff of the PSC all submitted 

comments, testimony and/or exhibits. 

18 . In October, 1996, in a ute case brought by Southern 

States Utilities, the PSC, while adhering to its standard margin 

reserve periods, declared that "(w)e recognize that CIAC will be 

collected evenly thr·oughout the margin reserve period" and 

therefore found that it was appropriate t o impute Mhalf" of the 
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CIAC associated with the allowed matgin teserve. Southern State~ 

Dt11lties. Inc. 96 FPSC 10:461-462 (October 30, 1996) 1 

19. The lull five-member PSC convened a day-long hearing on 

December 10, 1996. The opportunity c.o present evidence and 

argument was extended to all interested persons . Six expert 

witnesses appeared on behalf of the industry. Representatives of 

O&P and three watet management diatticts, and several members of 

PSC Staff, addreaeed the PSC. OPC provided no expert testimony or 

othet documentation other th~n brief comment~ it had profiled a few 

months previously. The opportunity to question each person 

appeating at the hearing was extended to all participat.ing parties • . 
The resulting record of the hearing consists of over 1100 pages of 

heating ttanscript and exhibits. 

20. The PSC informed interested persons of i~a intention to 

address adoption of the Proposed Rule at its April 14, 1997 agenda 

conference. Accordingly, the Administrative Law Judge continued 

abatement ot the consolidated rule challenge proceedings, through 

Hay 30, 1997. 

21. On Apdl 2, 1997, the PSC Staff filed their 

recommendation tor adoption of a rule establishing five-year margin 

reserve periods for water source and treatment and wo:n:.ewater 

treac.=ent and disposal facilities, unless otherwise just~fied, and 

1See also Polm Coast Utility Corporo t lon, 96 FPSC 11:41-42 
(November 7, 1996); Gylf Utlllty Compony,; Order No. 97- 0847-FOF­
WS (July 15, 1997), at pp. 30·34. 
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prohibiting the offsetting imputation of CIAC. The Suff 

recommendation and the notice of its consideration by the PSC at 

t he April 14, 1997 agenda conference seated that discussion of the 

matter was restricted to the Commissioners and Staff, and that 

nadoption should not be deferred . N 

22. However, following a request by a state legislator, the 

PSC abruptly and indefinitely deferred any decision at its April 

2<, 1997 agenda conference. 

23. On May 29, 1997, the FWA and FWSC filed a request fo r 

further abatement, after being advised by PSC Staff that it 

appeared the PSC would, pursuant to legislator request , likely 

reopen the record and conduct further hearinqs on the proposed 

r\ll9, Pl!r:!\lilnt to that requo:lt; , tho 1\dminilltutive Low Judge 

granted continued abatement through November 30, 1997. 

24. On June 10, 1997, after consideration o! argument: by 

among others, Sta te Senator Cowin, OPC, the FWA and FWSC, the PSC 

voted to not reopen the record or to hold additional hearings. 

Instead, the PSC voted to change its proposed rule. 

25. On June 24, 1997, tho FWA and FWSC filed a joint motion 

seeking termination of the abeyance and leave to file amended 

petit:ions for administcative determination of rule inval ~dity 

addressing the proposed rule, as modified. 

26. On June 27, 1997, the Administrative Law Judge ruled 

that : 

I i 



Upon consideration, procedural safe Juards afforded 
aftected peuona with regard to proposed rules would 
appear better served by Petitioners filing new, initial 
challenges to what will effectively be a new, and perhaps 
different, peopoaed rule than that which is presently at 
issue in this proceeding. 

Accordingly, in order to permit Petitioners, and possibly 
others, full opportunity to file any futuro petitions 
challenging modification to the proposed rule, it ia 
determined that further proceedings in this cause shall 
stand abated only until conclusion of a 20-day period 
following Respondent's publication of the notice of 
modifica~on or proposed rule in the Florida 
Administrative Weekly, an event expected to occur on or 
~bout July 3, 1997. Following expiration of that period, 
the issue of whether the instant proceeding is mooted 
shall be considered. 

27. The PSC published its Notice of Chango of Proposed Rule 

in.the Florida Administrative Weekly on July 3, 1997, at Volume 23, 

Number 27, pp. 3335-3336. A copy of the Notice and Proposed Rule 

25-30.431, is appended hereto as Exhibit 1. The Proposed Rule, as 

modified, is heeeinafter referred to as "the Proposed Rule." 

Tho Proposed Rule , oo Modified 

28. The Proposed Rule 

a) peovidee a definition of the term "margin reserve" 
(Proposed Rule 25-30.431(1 ) ); 

b) provide.s a definition of t he term ••margin reserve 
period• (Proposed Rule 25-30.4 31!2) ) ; 

C) provides that 
component of 
det:erlllination 

margin reserve i s an acknowledged 
the used and uaefvl ra t e base 

!Proposed Rule 25-30.43113))1 

d) establishes an 18-month margin reserve period for 
water source and treatment facilities and 
wastewater treatment and effluent disposal; and 
identifies an exclusive list of three factors for 
the PSC to consider in determdning whether another 
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margin reserve period is justified (Proposed Rule 
25-30.431(,)); 

e) provides a formula for determining margin reserve 
for water source and treatment facilities and 
wastewoter treatment and disposol facilities 
l~roposed Rule 25-30.431(5) (a)); 

f) deletes from the scope of the Proposed Rule water 
and wastewater lines; 

g) p~ovides reference to a methodology for projecting 
customer growth (Proposed Rule 25-30. 431 151 (b) I ; 

h) requires a linear regression analysis of customer 
growth, and alloiWs for the submittal of other 
information in that regard (Proposed Rule 25-
30.431(5) (c)) 1 

il requires subcnittaJ. of thE. most recent wastewater 
capacity analysis report filed with DEP (Proposed 
Rule 25-30 . 431(6)); and 

j) as an offset to margin reserve, mandates the 
imputation ol: ~so pucent" ol: the pz:ojected CI/\C 
that ~will be collected" from the Equivalent 
Residential Connections (ERCs) included in the 
margin reserve, subject only to the limitation that 
the imputed CIAC ~ahaU not exceed the rate base 
component associated with margin reserve." 
(Proposed Rule 25-30.431(7)). 

INVAJ.IQ EXf:BCISE OE Q&J.F:G,O.Tf:Q LEGISI.,O.TIYE 1\!ITHORITX 

29. As set forth hereinbelow, the FWI\ asserts that the 

Proposed Rule is an invalid exerciae of delegated legislaltive 

authority, on the following grounds: 

a) the Proposed Rule is not supported by competent 

subatont~al evidence; 

b) the Proposed Ru~e contravenes the specific 

provisions of law implemented; 
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c) the Proposed Rule is va~ue, fails to establish 

adequate standards for agency decisions, and vests 

unbridled jiscretion in the agency; and 

d) the Proposed Rule is arbitrary and capricious. 

30. The FWA further asserts that the Proposed Rule is 

urntairly discdminato.ry and violates the right of affected 

u till tie.s to equal protection of the law. In additiM, the 

Pzoposed Rule violates the constitutional rights of affected 11ater 

and wastewater utilities , to due process, to just compensation for 

taking of proper ty, and to possesa and protect property. 

The Propgsed Rule i3 not 3upported by 
competent oybotontlol eyidcnce. 

31. The PSC conducted a hearing on the instant rulemaking on 

();ecember '10, 1996. The FWA and FWSC provided extens ive expert 

testimony, studies and other documentation in support of five-year 

margin reserve periods for water source and treatment facilities 

and wastewater treatment and traditional effluent disposal 

facilities; two-year margin reserve periods for onsite water 

distribution and collection linea and laterals; special 

eontideratlon for prudent effluent reuse facilities, water 

transmission mains and offsite wastewater source and gravity m~ins 

and pumping stations; and a prohibition of the practice of 

offsetting margin reserve by imputed CIAC. The DEP, and the three 

water management districts with the highest concentration of PSC-

r•gulated water and wastewater utilities in the State of florida, 

14 



appeared in support of the FWA'a proposal of a five-year margin 

reserve period for source, treatment and conventional disposal 

facilities, and for special consideration of effluent rouse 

facilities. At heaLing, PSC Staff itself advocated doubling the 

proposed margin reserve period for treatment facilities and 

abandoning tho CIAC imputation policy. OPC opposed recognition of 

any marqin reserve whatsoever, and, to the extent one is approved, 

its complete offset through imputation of CIAC. OPC profiled brief 

comments, no expert testimony and no exhibits. 

32. PSC Staff aubalitted a posthcaring recommendation for 

adoption of five-year margin reserve periods for water source and 

tEeatment and wastewater treatment and disposal facilities, unless 

otherwise justified, and a~andonment ot the imputation policy. The 

PSC rejected this recommendation. 

33. The PSC' s decision to adopt the Proposed Rule utterly 

di1regarded tho record. There is no evidentiary support for 18-

month margin reserve periods fol:' water source and treatment and 

waatewat4f treatment and diaposal facilities. There is no 

evidentiary aupport for imputation of ~so\H of CIAC against margin 

re1ervo. There is no competent substantial evidence to support 

thoae central provisions of tho Proposed Rule. 

34. Under the 1996 revisions to the Administrative Procedures 

Act (APA), the definition of the term •invalid exercise of 

delegated legislative authorityH was modified to include, inter, 
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AliA. the following: 

The rule is not supported. by competent substantial 
evidence. Sec . 120 . 52(8) (f) , Fla. Stat. (1996) 

35. Fu~ther, t .he APA also provides the following regardinq 

modification of propoaed rules: 

Any change, other than a technical change that does not 
affect the aubstance of the rule, mu3t be supported by 
the recprd Qf public heArings held QD the tylt , mu3t be 
in tqaennse to written material receiyed gn o r before the 
date of the pyblic hearing, or muat be in reaponae to a 
proposed objection by the (Adminiatrative Procedures ) 
committee. Sec. 120.54(3) (d), Fla. Stat. !1996) 

36 . The FWA antioipatea that the PSC and possibly other 

intervenora will attempt to t~eat the instant proceeding as 

en~irely a de novo proceeding, whereby evidence and argument will 

be offered in support of the Proposed Rule, which was not offered 

at the hearing befor e the PSC. The FWA respectfully submits that 

if this is permitted, Section 120.52 (8) (f) would be rendered a 

nullity. If the PSC may disregard the record developed before it in 

its rulemaking proceedinqs with impuni t y, interested persons 

effected by its propose.d rules would be better off to forego 

participation at rulemaking proceedings before the PSC until their 

conclusion, at wllieh time they may initiate .rule ehallenqes at 

OOAH. This result would thwart the Legislature's intent t o lns.till 

agency discipline in rulo=aking proceedings . 

37. Where ee here an agency conducts a rulemaking proceeding 

which provides rea~onable notice to interested persons, a 

reasonable opportunity to provide testimony, evidence and argument 
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on a proposed rule, and to question witnesses appearing before it, 

the agency should be bound to base its rule on competent 

e.ubstantial evidence in the record developed before it in that 

rulemaking proceeding. Thera is no competent substantial evidence 

supporting the provisions of the Proposed Rule establishing an 18-

month .argin reaerve period offset by imputation of 50\ of CIAC . 

As auch, those provisions of the Proposed Rule are an invalid 

axerciae of delegated legisla tive authority . 

The Progqscd Bulg sgntroyooe' the 3QACi!ic 
prgyl3iooo gf low 1mplcmerted. 

38. The Proposed Rule cites Sac. 367.081, Florida Statutes, 

as. the law impl0111ented. Sec. 367.081 (2) (a), Florida Statute:s, 

provides in pertinent part: 

The coamisaion ahall ... fix rates which are 
jUst, reasonable, compensatory, and not 
unfairly diacrimJ.natory. tn every such 
proceeding, the commiaaion shall consider the 
value and quality of the service and the cost 
of providing the service, which shall include, 
but not be llmited to ... ~~~aintenance, 
depreciation , tax and oporatlng expenses 
incurred in the operation of all property used 
and uaetul in the public aervice; and a !air 
return on the investment o! the utility in 
property used and uoeful in the public 
service. 

39. The term ~used and usefulH is undefined by statuto or 

rule. However, a cogent explanation of the concept was given by 
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the esc itself in a 1977 rate case order:' 

The concept of Mused and useful~ in the public service," 
basically an engineering concept, is one of the most 
valuable tools in regulation a.nd ratemaking. It i:s 
boAiCAlly A meo ·:tYting rgd or; test used tg determine the 
gortigo or omgpnt of the utility's aasets which ore to be 
included 1p its rote boae ond upon which t he util i ty boo 
on opportunity tQ corn 0 return. 

Basically a two step determination, the first step is to 
establish the physical existence and costs of the assets 
which the ut1lity alleges are in its operations ... . 

Once the existence and coat of a utility's assets has 
been established, the second step in defining used and 
useful is to determine which identified assets are really 
used and useful in performing the utility's service 
obligation. The nsaot muat be reoognobly nesegsory to 
tyro lob adequate :weryl<;e to the utility's customero 
dutlnq tbe courae gf the prudent operation gf the 
utility's buftiDo$$. 

Gcncrolly . ony 433et )tbi cb i:J required to perfprm o 
fynetlgn whish i#J 0 nesc:usory otep in fnrniabinq ;eryi,., 
to the public; L§ considered nngd ond unefp l . 

In ndditign. good engineering design will give o growing 
utility o sufficient copocity oyer ond oboye octyol 
derMnd to nee 03 0 cuoblgn fgr maximum d§il y flow 
requirement$ ond nopmol grgwtb oyer a rooognoble perigd 
of timg. (emphasis added) 

40. The Proposed Rule aptly defines the term margin reserve 

t.hc amount of plant capacity needed to preserve and 
protect the ability of ut:ility facilities to serve 
existing and future customers in an economically feasible 
manner that will preclude a deterioration in quality of 
service and prevent adverse environmental and hoalt:h 

9In re; petition of Qeltgnn Ytlllt!ea . A Qiyi3igo of the 
D&ltgno Cgrpprnt 1gn 1 to inc reoae it3 WAter nod newer roteo in 
Voluoio County, Order No . 7684, Docket No. R- 750626-WS, (March 
14, 1977). 
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effects. Proposed Rule 25-30 . 431(1) 

41. Investment ~n margin reserve is inves tment in plant used 

and useful in providing service. See for example Otonge-03ceolo 

Ptilitleo. Inc., 88 FPSC 12:95 (December 8, 1988 ); Pa l m Coast 

ptility Corporation, 90 FPSC 4: 361 (April 23 , 1990); Sout h Br oward 

Qtility. Inc; ., 90 FPSC 4:44 9 (April 23, B90); Sailfhb Point 

Utility Corporat ion, 91 FPSC 9:341 (September 23, 19911; Florida 

C1t;itus Water Company, ti . Ft. Hyer3 Diy-i ;s fg n , 92 FPSC 7:15 (July 1,. 

1992) ; kchigh Utilitic3 . Inc;., 93 FPSC 2:783 (February 25, 1993); 

southern Stato3 Ut!l itiea . Inc ., 93 FPSC 3:522 (March 22, 1993); 

and Polm Cgo:st Ut ility Cgrpprotign, 96 FPSC 11:39 (November 7, 

1996). See also Proposed Rul e 25-30 . 431(3), which provides that 

mar9in reserve ~~s an ~~kno~ledged component of the used and useful 

J:ate base determination ...• " 

42. The used and useful character of m11rgin reserve is 

predicated on the utility' s statutory obligation of readiness to 

serve. Water and wastewater utilities subject to PSC jurisdiction 

are req11ired by statut,e to provide aafo, efficient and sufficient 

service, not less safe, less efficient, or less sufficient than is 

consiste~t with the approved enqineerinq deaiqn of the system and 

the zeasonable and proper operation of the utility in the public 

interest. Sec . 367.111(2), Fla. Stat . This obliqation to servo 

applies to both existinq and future customers located within the 

utility's certiticated service area. Sec. 367.111(1), Fla. Stat. 
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43. To fulfill its statutory responsibility or ~readiness to 

serve,~ a water and wastewater utility must have sufficient 

cepecJ.ty ~:o meet the existing and changing demands of t~Xisting 

customers And the demands of potential customers within a 

reasonable t ime and in an economic manner. The investment in that 

readinass to serve ca~city is properly recognized in rate setting 

as a marqin reserve. 

44. The Proposed Rule would deprive affected utilities of an 

opportuni t y to earn a fair rate of return on this investment in 

margin reserve. Firat, the Proposed Rule provides for o 18-montn 

margin reserve period which significantly understates a reasonable . 
margin reserve for water source and treatment and wastewater 

~:reotmQnt and cl.t.apou.l fac.t.litioa. Second, tho opportunity to 

demonstrate margin reserve periods longer than 18 months to the 

PSC' s satisfaction is illusory. The PSC routinely dis regar ds 

evidence, however substantial, supporting longer margin reserves, 

and adheres to 18-month margin reserve periods . Third, by its 

imputation or offset of CIAC that might be paid over the margin 

reserve period , t he amount of investment in margin reserve on which 

a utility is allowed to earn a return is dramatically reduced far 

below that which is necessary to c~ply with the statutory 

obligation of readiness to serve, and can even be eliminated. 

45. Under the Proposed Rule, utilities will be deprived of an 

opportunity to a return on prudent investment in margin reserve. 
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Included in the ~:ecot:d of t.he PSC hearinq j s a financial model 

developed by the FWA to measu~:e tho impact of various ma rqin 

reserve periods and CIAC imputation scenarios. This model assumes 

that the regulatory situation is on ideal one , where the~:o is full 

recovery of operation and maintenance expenses, predictable 

customet: g~:~h and plant utilization, and no regulatory laq. 7his 

enabled the FWA to isolate the impact of only thoae components 

being measured. Even under the model's ~best caseH scenario, tho 

model. predicts that if a utility is allowed an oiqhteen month 

marqin reserve and if CIAC is imputed it will not be able to 

recover its authorized rate of return in the 30 year forecast 

period. •• 

46. The PSC heo p'ev~ouoly attempted to juotify its 

impu11:etion policy on tho qrounds of Mfairneas,H that, without 

imputation, future customers may be subsidized by current 

customers. Thi• purported justification rests on the assumption 

that the amount of capacity represented by the margin reserve 

exists solely to serve future customers, end that thoae customers, 

wi th absolute certainty, will appear in th :l time frame of the 

merq.!.n reserve period. This oversimplified connection bet.,een 

merqin reserve and futuro customers iqnores the leqJ.timete purposes 

"Under its financial model, the FWA has determined that even 
J.t only so• of CIAC were imputed, the return only improved by .1\ 
on rate base ovor the 30 years -- maintaining the utility in a 
situation of consistently underearning. 
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of a m;u:gin reserve, which is purportedly recognized by the 

Proposed Rule's definition of margin reserve. Margin reserve 

provides a cushion such that a utility can be prepared to meet the 

anticipated peak load conditions of its existing customers, with a 

reasonable degree of reliability, even when unanticipated outages 

occur. Margin reserve provides a cushion such that a utility can 

be prepared to meet changing load conditions of its ex1nino 

customers, over and above the peak loads his~orically experienced, 

with a reasonable degree of reliability. Margin reserve includes 

capacity over and above that required for existing loads that may 

exist merely because economic sizing and timing of plant expansions 

dlictate thet xesu~t. As a fallout, margin reserve provi des 

cepaoity adequete to mee~ ongoing projected growth. 

47. The PSC has attempted to justify its limited recognition 

of margin reserve on the grounds that its ex.isting used and useful 

nonrule policies already provide adequate recognition of changing 

load conditions of existing customers. This is ludicrous , 

particularly in light of a series of PSC decisions beginning in 

September, 1996, in which the PSC allowed as used and useful the 

ratio of annual average daily flow5 for wastoweter treatment for 

pen~~itted capt~city, disregarding substantial seasonal flow 

variations experienced by such plants. See, tor example, florida 

Cities troter Cqmgony . N. Ft~ Hyort Qiyi:t.i.cn, 96 FPSC 9 : 146-148 

(September 10, 1996); Polm Cout Utility Cor;porotion, 96 FPSC 11:55 
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(:November 7, 1996) 1 SO!Jthern S£.atco Utilities. Inc., 96 FPSC 10 :4 38 

(October 30, 1996); but see Florida Cities Water Company. Barefoot 

Boy piyioion, 97 FPSC 2:568 (February 25, 1997). 

48. Even if the PSC propezly recognized sufficient capacity 

to meet peak demand, a margin reserve remains necessary. To 

fulfill its statutory mandate of readiness to serve, in a manner 

that is consistent with the reasonable operation of the utility in 

the public interest, utilities must b~ able to react to changes in 

the historica.l peek d6111Anda of their existing cuscomers. For 

example, for most water plants, the variability of the maximum day 

d.emand from existing customers can easily be 10' from year to 

y·ear. It would be shortsighted and irreeponsible not to have 

capacity in reserve on hand to meet changing peak demand .. 

Utilities cannot wait tor expressed customer demand before they 

commit funds to provide service. Utilities are obligated by law to 

be ready to serve, and in return, the law gives them the 

opportunity to earn on the investment nece!lsary to meet their 

obligations. The appropriate vehicle to facilitate compliance witb 

s.uch :statutory ;requirements is recogni tion of adequate margin 

reserve in rete base. 

49. H4rgin reserve periods of 18 months are far too short to 

~llow a utility to p1an, construct and permit capacity additions in 

an 4conomical manner or , 

with OEP regulations. 

in some cases, to operate in compliance 

The Proposed Rule will perpetuate ~ 
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disincentive for complying wich OEP and wa ter management discrict 

regu~atory requi remen t s regardi ng public health and water quality 

protection. Sea for example Rule 62 -600 . 405, Florida 

Administrative Code, which sets d five-year time period for the 

planning, design and construction o f needed e xpansion of wastewater 

facilities. 

50 . Nine yean ago, in Boll lna Oaks Utilities. I nc . y. 

Flori do public Service Corpm!asion, the First District Court of 

Appeal sustained the PSC' s imputation of CIAC against an allowed 

margin reserve. 533 So 2d 770 (1st DCA 1988) at 7"13-"175 . The 

Court found that margin reserve "in a sense rewards the utility for 

its investment in plant capacity which the utility has readily 

available, byt not cu rrently in yse.H (emphasis added) Accotdinc; 

to the Court, the PSC thereby "permits the utility to charge its 

existing customers a portion of the cost necessary to have service 

available for future customers." (at 7"13) According to the Court, 

through imputation of CIAC to the margin reserve, the PSC requires 

"the utility and future users of che utility' s services to bear a 

par t of the cost of making fu cure services readily available . 

Absent this policy, existing customers would bear all of the cost 

of making services available to future customers." (at 774) The 

Court noted with apparent approval that the CIAC imputation was 

limiced so as not to exceed a rate base reduction ~rurther than if 

no margin reserve had been allowed.~ (at 7741 The Court ultimate~y 
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upheld che PSC'a •incipient policieaH on margin reserve and 

impucation ot CIAC as wi thi n the PSC's discretion. 

5~. We do not have the evidence ot record in the Rplllng OAks 

case at hand. However, in the ~ulemaking proceedings before the 

PSC, there is overwhelming record support for recognition that 

margin reserve should be considered •currently in use,• and which 

therefore should be given full weight in rate-making, without 

imputation of CIAC. The Proposed Rule purports to recognize that 

margin reserve is currently in use, by ita definition of margin 

reserve aa capacicy •needed t o preserve and protect the ability of 

utility faellitiea to serve tulisting and future customers in an 

economically feas ible manner that will provide a deterioration in 

quaLity ot service and pnvent edvene environmental and health 

effects." Pr oposed Rule 25- 30. 4 31 Ill f'urther , the Proposed Rule 

deeas margin reserve •an acknowLedged component or the used and 

useful ~ate base detecaination ..•. • Proposed Ru~e 25-30.431(31 

52. The FWA believes that the Bpll!ng Ook5 ease was 

incorrectly decided by the court. In any event, circumstances have 

substantially changed over the decade following the PSC' s decision 

i n that rate case. The premise t or the Court's decision was that 

aargin reaerve was •not cur~ently in use.• This pr emise is not 

valid and, therefore, the Court's conclusion is no longer valid . 

Florida has adopted a now stace water policy and a far more 

complicated environmental permicting process, which have had a 
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tremendous impact on the economics of water and wastewater utility 

decision-making for reserve capacity. 

53 . The FWA submdta that the statutory requiremen t that the 

PSC set r ates which are 1ust and reasonabl e requi re, meaningful 

consideration of economic feasibility. As it has long been for PSC 

r~te-setting for ele ctric utili~ies, the guiding principle should 

be •what. alternative results in the lowest long run cost?" 

54. The Pr oposed Rule includes in its definition of margin 

reserve the amount of plant capacity needed to protect the ability 

of utility facilities to serve existing and future customers in an 

ecpnpnicoll y feft 31hl e m,nner. Further, margin reserve period is 
. 

defined as the tl.mo period needed t:o plan , design and install the, 

next ccgnpml polly tcA5ib1e increment of plant capacity. The FW~ 

believes that an evaluation of economic feasibility must properly 

involve considerations of economies of scale. The 18-month margin 

reserve period proposed by the rule utterly disregards obvious 

documented economies of scale associated with larger size 

increments of plant capacity. In practice, the PSC disregards 

economies of scale in adhering to 18-month margin reserve periods. 

55. It is better fo r both the util.ity investor and thlll 

utility customers to incorporate the economy of scaling a plant by 

constructing a larger ~ize plant and providing !or some reasonable, 

amount ot e~tra capacity. Economically sized construction results 

in lo~er rates and service availability charges than do smaller 
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sized plants, in the short term and over tho long term. In 

addi~ion, the not present va~ue of revenue requirements is lower 

when economically sizing plant. 

56. As a result of the PSC' s blind adherence to 18-month 

margin reserve periods, offset by imputed CIAC, utilities have 

chosen to expand in amaller incre~nta in order to achieve a higher 

16V6l. of coat recovery, rathcn: than in le>nger increments which 

would provide economies of scale but on which cost recovery is 

unlikely. Additional costs which are incurred and passed along to 

customers as a result of these decisions include higher 

conatJ:uction costs associated with smaller i .ncremental expansions, 

dupllc.ative engineerin9, permittin<; and contractor mobilization 

co:st:s1 and h19hllt rDte Cl!ll!l exp!!nsf! trom more frequent rate 

bearings . The result is higher customer rates, in both the short 

end long term. 

57. The PSC has previously rationalized its margin reserve 

and imputation polici•es on the basis of the asserr.ion r.hat the 

availability of an Allowance for Funds Prudently Invested (AFPI) is 

a valid surrogate for margin reserve . 

58. PSC policy and rules provide tor recovery of an Allowance 

for Funds Prudently Invested (AFPI) . The AFPI charge purports to 

be a "mechanism which allows a utility to earn a !air rate of 

return on prude~tly constructed plant held for future use from the 

future customers to be served by r.hat plant i n the form of a charge 
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pdd by those customers." Rule 25· 30.434111, Fla. Admin. Code . 

Tho intent of tho allowance is to enable utili ties to reco·1er 

carrying costs and expenses associated with prudent non-usod and 

useful plant, to be paid by future customers as they connect to the 

system, along with service availability charges. Generally, ~FPI 

accumulates certain fixed costs associated with non-used and useful 

plant and co=Pounds for five years. By approving tho charge, the 

PSC baa acknowledged that investment in non-used and useful ?lent 

is prudent and tho utility should receive a return on that prudent 

investment. 

59. The investment in mar9in reserve is used and useful 

plant, and tho portion offset by imputed CIAC that is not earned on 

in rete base is not recoverable through the AFPI charge. Soo Rule 

25·30.434(3) (f), Flo. Admin. Code Since there is by definition no 

opportunity to earn on inve~~ent in margin reserve against which 

CIAC has been ~utad, from either current QL future customers, the 

utility is never made whole. Those earnings on prudent investment 

are lost forever. 

60. AFPI does not adequately compensate utilities t o r a full 

margin reserve. AFPI has resulted in an unfair shifting of coats 

from current cuatomara to future cuatomars. When cost recovery is 

shtfted from tho current revenue raquire:aent to "FPI, future 

customers end up paying for all •non-uaad and useful" plant through 

hi9her AFPI charges while current customers receive the benefits of 



any economie! o! scale associated with th!e plant. 

61. AFPI is speculative, t .hat is to say, collection of AFPI 

revenue i s ent irely dependent upon growth. Even though the- PSC 

recognizes the inves~ent is prudent, the utility bears the entire 

r isk of growth occurring as projected. 

62 . Utilities a r e not 1114de whole by AFPI , even when growth 

occu u A!! pro1 ru;t ed. The revenue from ntu pl1111 AFPl flllh far 

abor t of providing t he authorize~ r ate of return. 

63 . The effect of computation pr oblems related to imputation 

of CIAC a lso needs to be consider•d. There being no adjustment to 

increase t he number of futuro customers subject to AFPI when CIAC 

is· imputed, substantia~ earnings on prudent investment are 

fo rfeited by the utility . 

64. The inherent~y specula.tive nature of AFPI has a real 

world 1mpact on utility financing. AFPI does not generate cash 

flow, it generates ~paper earnings" which IIIAY or 1114Y not 

materi.alize. Accordingly, lenders will not loan money to utilities 

on t he basis of AFPI. Utility auditors do not allow a utility to 

record revenues related to AFPI on an accrual basis. 

~ecorded when the casb is actually in hand. 

It's only 

65. AFPI also poses a dilemma for utilities: they must choose 

between the excessively complex administration associated with a 

myriad of qualif ying assets, or having to start the carrying cost 

accruals and calculation of the, cllarqe all over again. Each 
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calculation o f AFPI is (typically) f or a five-year period, 

associated with e specific qualifyinq asset, where tho costs are 

accumulated, therefore increasing during that period. If during 

those five year• other qualifying assets are added, then a new 

total of all qualifying assets is calculated and used as tho basis 

tor the new fee. However, t he fee begins accu=ulating from ~ero 

once again. Tbe only way t o prevent this is to calculate a 

'leperete fee for each new qualifyi ng asset, every time one is 

added. This would be nearly impossible to administer since 

ut ilities are in a continuous state of extending lines, expanding 

trea~nt plant, and adding wells. Furthermore, there is no 

rationa l machanilm to apply the correct fee t:o each individual 

cuatomer. 

66. In a beat ceae acenario, receipt of AFPI chargee is 

speculative, that is to say, collection of AFPI revenue is ent:irely 

dependent upon growth. If customer growth does not matcriali~e, 

tor whatever reason, no recovery of the carrying costs is achieved . 

FWSC's recent rate case r epr esents the worst case scenario 

regarding recovery of AFPI . 11 The PSC, lWA 3QPnte, eliminated 

previously approved AFPI charges associated with some of FWSC' s 

sy1te1U before dl ERCs projected in the AFPI calculation were 

connected, and ·~eroed out• previously approved AFPI charges fo r 

11 sputhorn Stotot ur t t l t iea. Inc., Order No. PSC-96-1320-ror­
WS (October 30, 19961 at 256-257; Flprido Woter Seryicrn 
CprppraQtgn, Order No. 97-0374-FOF-WS (April 7, 1997), Sch. 10-B 
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other FWSC systems, w'heuby the accumulated accrual of carrying 

costs were diaallowed and the accrual process began anew, starting 

over fr~ a rero coat base. These decisions permanently foreclosed 

FWSC's recovery of substantial prudent plant-related costs. 

Tho Pr opgoed Rule io yoguo , to ll s &Q oetablisb odegpote 
n t ondordo tpr ogensy dcgisign . ond ye,ts unbridled 
discretion in tbe ogoncy. 

67. The Proposed ~Yle dec lares that unles5 otherwl3e 

juatified, a margin reserve period of 18 months for water source 

and treatment facilities and wastewater treatment and effluent 

disposal facilities. The Proposed Rule identifies the following 

factors that the PSC shall •considerw in determining whether 

another margin reserve period is justified: 

the rate of growth in the number of equivalent 
reaidential connections (ERCs) 1 the time 
needed to meet the guidolinea of the 
Department of Environmental Protection (OEP) 
tor planning, designing and const ruction of 
plant expansion; and ~:he technical and 
economic op tions available for siring 
inc rementa of plant expansion . Proposed Rule 
25-30. 431 (3) 

68. How a utility may show that consideration of rhese 

factors warrant margin reserve periods longer than 18 months, and 

how these factors will be conaidered or evaluated by the PSC, is 

not addresaed by the Proposed Rule. Because of the vagueness of 

the rule and the inadequacy of the standards for PSC decisions, the 

Proposed Rule would inevitably result in a continuation of the 

PSC's longatanding exercise of unbridled discretion on the issue, 
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wherein no matter what evidence. is provided, tho result is the 

same: 18-month mazgin resezve periocb. 

69. The so-called "DEP guidelines" referenced by the Proposed 

Rule are codified at Rule 62-600.405, Florida Administrative Code . 

Utility compliance with these requir~nts is mandatory . The DEP 

rule sets a five-year time period for planning, design and 

construction of wastewater trea~nt, reun and dillposal 

facilities." The purpose of the DEP rule is to ensure the 

cont.inuous availability of adequate wastewater treatment and 

disposal capacity, and t.o thereby avoid capacity crisis which 

endanger the environment and the public health. The requirements 

of· the rule have been in effect since early 1991. During that 

period, the PSC has nonetheless consistently set margin reserve 

periods for wastewater treatment, reuse and disposal facilities at 

eighteen months, rejecting utility reliance on the rule as 

justification for longer margin reserve periods for such 

facilities." 

1"rhe DEP intends to implement a comparable rule reguht1ng community public water systems in order to ensure the timely 
planning, design and constr uction of water facilities necessary to provide proper supply and treatment of drinking water. In any event, the DEP and the water management districts in ! act often aeek assurance of reserve capacity for water facilities , 
sufficient to accommodate growth over a period of five or more yeare. 

1lothe PSC pen11l1:.es utilitiee for tailing to comply witt. DEP requirements. See, for example, tndian Springs Ut!l!tle3. Inc., 
93 f1!'SC 12:420-421, (December 23, 1993). 
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10. The PSC has also consistently adhered to 18-month margin 

rese~vo periods for water source and treat.ment and wastewa ter 

treatment and disposal facilities, reject ing utility requests for 

lon9er margin reserve periods based on documentation of the 

bene~its of economies of scale and threshold f acility aizin9. 

71. In the absence of adequate standards, the opportunity to 

justify a margin reserve period other than 18 months t o the PSC's 

sati.shetion is illusory, under prior longstanding PSC non rule 

policy, and under the Proposed Rule. 

The praoo:sed Rul e l :s orbi trary ond c;opr i c igy:s . 

72. An arbitrary decision is •one not supported by f acts or 

lQ9ic• while a capricious action is •one which is taken without 

thought or reason.• Agrico Cbemlcol Co. y . State. Qcpt. of Envir . 

BAg., 365 So. 2d 759 (Fla. lst DCA 1979) a t 763. 

73. The PSC'a desi9nation oL 18-month margin =•serve periods 

is arbitrary and capricious. As previously discussed, this 

designation has no record support from the PSC proceeding. 

FUrther, there is no rational bas1s !or the PSC to consider an 18-

month margin reserve period as an appropriate standard for aource, 

treatment and disposal facilities. There is no rational basis tor 

the proposition that 18 months ill •the ti.me period needed to 

install the next feasible increment of plant capacityH (i.e., the 

PSC'a proposed definition o f margin reserve period)!or such 

tacilities. 
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74 . In the early 1980s, the· PSC St<-tf conducted research. and 

found th~t the average planning, parmitting and construction time 

tor wat er source and treatment and wastewater treatment and 

disposal facilities was 18 months. These time frames allowed for 

desi~n, bids, ac tual construction and clearance for ser vice fr~ 

the appropriate regulatory agency. 

75. In recent yura, enviJ:o:MIQnUl ~;oqulation and policy hAll 

substantially extended the time it takes for water and wastewater 

utilities to obtain permits, increasing the ASsociated cos·ts. 

Undez generic circumatances, it typicAlly requires three and a half 

to five years to plan, design, permit, construct, test and certify 

water and wastewater faci lity expansions , without any regards to 

e conomies of scale or " threshold aizingH constraints for vArious 

plant components. Further, meeting environmental and conservation 

concerns in a manner acceptable to permitting agencies often leads 

to severAl alternatives being designed and considered before being 

accepted A process that can entail many additional months or even 

years." During the period from conception to completion, capacity 

must be available to provide service. And as this time increases , 

the capacity reserve r equirement &lso increases . These factors are 

not given their due weight, under existing PSC policy, as embodied 

in the Proposed Rule. In prActice, after "consideraeion~ of such 

14See, for example, Flgr ido Cities Wa.ter Cnmpony. Borefoot 
Boy piyisioo, 96 FfSC 9:238-242 (September 12, 1996) . 
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factors, the PSC disregards them and establ ishes margin reserve at 

the 18-month level set f orth in the Proposed Rule. As a r esult, 

the amount of plant in which a utili t y should economically invest 

t o serve the public ia either not being built or, when it is built, 

ita cost i s not being allowed to be recovered through rates. 

76. Tho PSC's proclamation that ~so percentN of the projected 

CIAC that "will" be collected from the ERCs included in the margin 

reoerve shall offset margin reserve is arbitrary and capricious . 

By this imputation or offset of halt of the ClAC that in actuality 

might be paid over the margin reserve period, the amount of 

investment in margin reserve on which a utility is allowed to earn 

a retur n is dramatically r educed and can even be elim~nated. I n 

actuali ty, a " 50'" imputation r esults in minimal rocogni tion of 

investment in margin reserve, far below that which is necessary to 

compl y with the utility's statutory obligations to provide 

service.'~ &von under a ~best case" scenario (no regulatory lag, 

f ull recove ry o f operation a nd maintenance expenses, and 

predictable plant customer growth and plant utilization) where an 

18-month margin reserve is allowed and 50\ of ClAC is imputed, a 

utility will be denied an opportunity to enrn its authorized rate 

"see for example Polm Coon Utilltv Corporotlon, 96 FPSC 
11:42 (November 7, 1996) . The net result of the PSC' s "50\" 
imputation of CIAC was the recognition of capacity and investment 
necessary to serve customer s all of 3.7S weeks beyond the 
midpoint of the teet year for water source and treatment plant, 
and 13.50 weeks beyond the midpoint of tho test year foe 
wastewater treatment and dispose~ plant. 



ot return. 

77. The PSC has attempted t o justify its imputation of CIAC 

against the margin reserve as neceasaiy "to achieve proper matching 

of the CIAC collections made frOIIl those customers which will 

connect during t he margin reserve period .~ Po 1m cout !It 1 1 1 ty 

Corpo ratign, 96 FPSC 11:42 (November 7, 1996). This reasoning is 

specious. The PSC ignores the tact that margin re11ervo i!l 11n 

increment ot investment already made in the current period to serve 

existing And future customers, while imputed CIAC is CIAC which max 
be contributed by futuro customers lit customer growth matoriali~os 

as projected) beyond the teat year. Moreover, as new customers are 

added, there is then a need for yet additional margin reserve. 

Investment in margin reserve is necessary to serve existing and new 

customers, whether or not growth expectations are realized. The 

imputation of CIAC against margin reserve is an illogical 

mismatching of actual period investment with speculative future 

contz:ibutions that denies a utility the ability to earn on its 

investment in margin reserve. Such imputation is not matching, it 

is the antithesis of matching, which violates the concept of the 

test year. It is a miamatch which the PSC does not even consider 

for any other revenue or coat category. For example, the PSC does 

not :impute into the teat year the revenues or expenses not yet 

incurred but associated with future customers beyond the test year. 

78. The Proposed Rule's failure t o distinguish between 
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conventional effluent disposal facilities and reuse facilit ies!' is 

arbitrary and capricious. This fa ilure cannot be reconciled with 

t.he statutory mandate of Florida's Air and w·ater Pollution Control 

~ct, which is administered by D&P. Section 403.064 (10), Florida 

Statute provides that 

Pursuant to Chapter 367, the Florida Public Service 
Co=mission shall allow entities under i ts jurisdiction 
which conduct studi es or implement reuse projects ••• to 
recover the full, prudently incurred cost of such studios 
and facili ties through their rate structure. 

FUrther, Chapter 367 itself bas been amended t o provide that ~(a)ll 

prudent costs of a reuse project shall be recovered in rates.H 

Sec. 367.0817(3), Fla. Stat. The PSC has nonetheless declined to 

make any special provision for reuse facilities to facilitate full 

cost recovery. Under nonrule policy, and in the Proposed Rule, the 

PSC refuses to distinguish between conventional disposal facilities 

and reuse facil i ties. See, for eKample, Southern Stores Utllltie3 . 

~. 96 FPSC 10:441-444 (October 30, 1996). 

79 . The encouragement and promotion of water conservation and 

reuse of reclaimed water, as defined by DEP, have been declared to 

bet state objeotivcas and are conaid'Jred to bo in tho public 

interest. Sec. 373.2~0(1), Flo. Stat. The PSC'a refusal to allow 

~euse is defined by DEP as the deliber ate application of 
recl4imad water, in compliance with DEP and water management 
d i stric t rules, f or a beneficial purpoae. Rule 62-610.200(49), 
Fla. Admin. Code. DEP h4s also codified its criteria in great 
detail for classifying projects or portions of projects as 
~reuseH versus the more traditional methods of ~effluent 
disposal." Rule 62-610.810(2) and (3), Fla . Admin. Code. 
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recovery of the full prudently incurred coats of reuse facilities 

through rates is in clear deiogation of State water policy and the 

aforementioned statutes. This refusal has a far-reaching chilling 

effect, dillcouraging investor-owned uti.lities contemplating 

Ln.plecentation of a reuse strategy to make investments in such 

t echnology. Si.mply put, absent assurance of coat recovery for 

prudent reuse faci~ities, such projects will be dee.med not: 

e-conomically feaai.ble by i.nvestor-ownad utilities." 

80. The Proposed Rule's enumeration o f the factors that the 

PSC ~shall consider~ are li.mlted to the r ace of customer growth; 

the time needed to meet the ~guidelinesN of the OEP for planning, 

designing and construction of plant expansion; and the technical 

and econotl1ic options avallabl o for sizing increments of plant 

expansion. There are additional factor s which the PSC should be 

requi red t o meaningfully cons ider, including the r egulatory 

requirell'.ents of water management districts, and the effect of 

regulatory lag. These additional factors hove a substontiol impoct 

on the ability of a utility to earn a fair rate of r eturn on 

investment in margin reserve. The PSC's failure to i nclude ouch 

17A utility applying for a permit to construct or operate 11 wastewater t r eatment facility located within, serving 11 
population located within, or discharging within a water resource caution area is requi red to prepare a reuse feasibility study. 
Such study must include a cost/benefit analysis, including an evaluation of rates a nd f ees necessary to implement reuse and 
other econoaic constraints . So long aa the study evaluates the requisite c r i teria, the permi t oppl icont'3 determination of 
feooibil!ty lo final. Sec . 403.064 (21 and (3) , Fla . Stat. 
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fac~ora in the Proposed Rule is arbitrary and capricious. 

The pcgpo oed Bulo io unfoirly di,crJminotgry ood ylpl oteo the 
right gf oflected u t ili ties to couol protection gf the law. 

81. The concept of used and useful is not unique to water and 

wastewater utilities . Chapter 366 of the Florida Statutes, which 

reQulates electric and g3s ut i lities, requires the PSC ~ to 

investigate and determine the actual legitimate costs of the 

property of each utility company, actua lly used and useful in the 

public service .... H For ratemaking purpose the net investment in 

auch property is ~the money honestly and prudent ly invested by the 

public utility company in such property used and useful in serving 

the public ..•. H Sec. 366.06(1), Fla. Stat. This is substantially 

the same statutory grant of ntemaking authori ty to the PSC for 

water and wastewater utilities. Sec . 367 . 081(2) (a) , Fla . Stat. 

82. Reserve capacity is a necessity for water and wastewater 

util.ities and electric utilities, to assure their ability to 

provide adequate and reliable se rve to existing customers, whose 

level of demand on such capacity may increase, and to fucure 

customers. Therefore, investment in pr udent reserve capacity is 

properly considered used and useful in providing service to the 

public. 

83. Although capacity reserves are recognized as necessary to 

protect and provide service to the customers of water and 

wastewatez and electric utilities, the PSC nonetheless describes 

and measures reserve capacity dif t crencly Cor water and wastewater 
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utilities than !or electric utilities. as illustrated below: 

RESERVE CAPACITY 

Wotec ond Wastoyotor 

Referred to aa MARGIN RESERVE. 

•NeededN to preserve end 
protect the ability of 
utility facilities to serve 
existing and future customers, 
but must be requested. 
(Proposed Rule 25-30.431(11, 
(3)) 

Expressed in terms of annual 
growth. 

MUst be requested by the 
util~ty, but then is 
restricted to a I!UixiliDum ot 18 
months, unleas •otherwiae 
justified.N (Proposed Rule 
25-30 . 431 (3) ' (4)) 

Electric: 

Referred to as MARGIN RESERVE. 

•RequiredN in order to mee~ 
all reasonable demands for 
service. (Rule 2~-6.035(1) , 
Fla. Admin. Code) 

Expreeaed in terme of a 
percentage of annual peak 
demand. 

Minimum reserve (15\ of peak 
demand) required by PSC 
(Rule 25-6.035, Fla. Admin. 
Code) 

84. The PSC's disparate treatment of capacity reserves for 

water and vaatewater utilities and electric utilities is eviden~ in 

its r a te orders. A typical rate order !or a water and wastewater 

utiU.ty contains substantial discussion of why margin reserves 

should be limited to the Nximum of 18 months even though greater 

~;enrvea I'IIIY be economically justified end will increue the 

ability to render service." A typical rete order !or an electric 

utility is devoid of any discussion of reserve margins unless there 

is some event that might reduce reserves below the minimum during 

''See. for example. SOutbcrp S11ta IJ!lljties. 96 FPSC 10:426-421 (<XIobet 30, 1996). 
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the teat year or tor future yeara.u But one has to go beyond the 

cate orders, and into the docket records thamselves to realize that 

the investment allowed in rate base !or electric utilities include~ 

capacity reserves sufficient to 1114et the long term demands of 

customer• while the investment allowed in rate base for wa ter and 

wastewater utilities barely provides for capacity r eserve• 

eufficient to~~· it through the teat year. 

85. The planned reserves for the three privately-owned 

electric generating utilities serving peninsular Florida f or the 

next ten years provide capacity tllat ranges from the equivalent of 

6.5 yea~s to 24.3 year~ of anticipated growth in peak l oad d~mand . 

U~ng only the minimum level required by the PSC to be maintained 

by electric generatinq utilities, the reserves provide capacity 

that range from the equivalent of 4 years to 17 years anticipated 

of growth in peak load demand. The electric utilities include 

ceservea in excess of the minimum required generally because the 

combination of capacity additions that result in the higher level 

ot reserves represent the best economic choice of alternatives for 

serving the growing demand over tho long run. Tho regula tory 

treatment accorded reserve capacity for water and was t ewater 

utilities should parallel that for electric utilities. 

86. PSC-requlated electric and gas utilit~oa and water and 

wastewater utilities are similarly situated as to the type o f 

"See, for example, Tampa Elcetri!l Comnonv 93 FPSC 2:63-64 (February 2. 1993). 
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tacilitiu required to provide utility service . In order to 

prov.ide service to the public, these utilities must construct, 

purchase or pay for, maintain, sezv.ice and upgrade various types of 

fixed assets, including production, transmission, distribution, 

storage and processinq facilities and capacity. These facilities 

requ.ize reserve capacity to ensure adequate and reliable service to 

exiscing and future customers. 

87. Under the equal protect.ion guarantee of the United States 

Conrtitution, PSC-regulated water and wastewater utilities are 

entitled to regulatory treatment tor prudent investment in utility 

plant similar to that e=Ployed by the PSC to determine used and 

useful investment tor electric facilities, including t he 

recogn.it.ion ot prudent reserve capacity. 

The Prgpoaed Rule yioloteo the cgnot1 tntipnol rights of offpcted 
wotor and woatewotor utilltioo. t o duo prgceos , to 1''3t 
cgmpooaotign for t oktng QC prppnrty. ond tg p233C§O and prgtect 
property. 

88. The Proposed Rule's failure to provide adequate standards 

(discussed in paragraphs 67•71 hereinabove) violates constitutional 

due proceee rights of affected utilities to adequate and full 

notiQe of Whit it must do to justify ~ margin reserve period other 

than e ighteen months. 

89. Under the Proposed Rule' a provisions setting 18-month 

margin reserve periods offset by imputed CIAC, utilities wi l l never 

have the opportunity to earn their authorized rate of return on its 

investment in margin reserve. Such utilities will be denied an 
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opportunity to earn on th& investment necesaary to tulfill ita 

statutory obligations to provide safe, efficient and sufficient 

service, not less sate. less efficient, or less sufficient than ia 

conaietent with the approved engineering design o! the system and 

the reaaonable and proper operation o! the utility in the public 

interest. Sec. 367 .111 (2), Fla. Stat. Further, such utilities 

~ill be denied an opportunity to earn on the investment necessary 

to fulfill its statutory obligation o! Mreadiness to serve~ 

existinQ and future customen within their certi!icated service 

areas. Sec. 367.111(1), Fla. Stat . In addition, such utilities 

will be denied an opportunity to earn on the investment necessary 

to· comply with envi~onmental agency regulatory requirements 

QOverninQ availability of capacity. 

90. Utilitiu ere entitled to "a fair return upon the value 

o~ that which it employe for the public convenionce.H Smyth y . 

Ainu, 169 U.S. 466, 54'7; 42 L. Ed. 819, 849, 18 S. Ct. 418 (1898) 

Rates which are not sufficient to yield a fair return on the value 

of is property used and useful in the public service are unjust, 

unreasonable, and confiscatory, and their enforcement deprives the 

utility of its property, in violation o! the Fifth and Fourteenth 

Amendments to the Federal Constitution. Blyot!eld Motet Works ond 

Imprgyecent Company y. Public Seryice Cgcot33ion, 262 U.S. 679, 

690; 43 S. Ct. 675, 67 L.Ed. 1176 (1923); Kcv3tone Koter CompAnY. 

Inc. v. Beyi3, 278 So . 2d 606, 609 (Fla. 1973). 
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91. Aa it does in individual rate casea, the PSC has ignored 

all evidence in support of rational margin reserve policies . Th~ 

PSC has chosen to disregard t he unrefuted financial models, 

economies of scale studies, and analyses of the impact of 

environmental regulation on margin reaerve submitted in the PSC 

rulemaking proceedings, which were developed by the industry at 

grea't. expense. After aix years of delay, the PSC has instead 

proposed a rule which appears to have been a foreorda ined result, 

regardleas of the evidence. There is in fact an utter absenc·e of 

record support for the provisions of the Proposed Rule setting an 

lB~month margin reserve period for water source and treatment and 

wastewater treatment and disposal facilitiea, and mandating the 

offsetting imputation of CIAC. Further, those provisions lack a 

rational basis. Accordingly, the Proposed Rule is not 

substantially justified. There aie no special circumstances which 

would make an award of coats and attorney's fees unjust, The FWA 

therefore requests recovery of its reasonable coats and attorney's 

fees, pursuant to Section 120.595(2), Florida Statutu (19961. 

Hoteriol Facts In Dispute 

92. The following material facts are in dispute in this 

proceeding: 

a) Wltat, if anything, frOCII the record of the PSC 

rulemaking proceedings supports an 18-month margin 
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reserve period for water source and treatment and 

wastewater treatment and disposal facilities ? 

The FWA alleges t~!t there is no compe~ent 

substantial evidence to support 18-month margin 

reserve periods for such facil ities . 

b) What, if anything , from the record of the PSC 

.rulemaking pr oceedings support s the ~0\ imputation 

of (:lAC a s an offset to margin reserve? 

The FWA alleges that there is no competent 

substantial evidence to support the 50\ imputa~ion 

of CIAC as an offset t o margin reserve . 

c) Mua t PSC-regulatod water and wastewater utili~ios 

have sufficient capacity available 

existing and changing demands 

to meet the 

of existing 

customers, and the demands of potential cus tomers , 

within a reasonabl~ time and in an economic manner? 

The FWA alleges that such capacity is an 

oper ational necessity, and that tho i nvestment in 

t hat capacity is properly recognized in ratesetting 

as a margi n reserve. 

d) Is margin reserve capacity ~currently in use?" 

The FWA alleges that margin reserve cepacity is 

•currently in use . " 

e) Does an 18-month margin reserve period provide an 

45 



.. 

opportunity to earn a reasonable rate of return on 

investment in margin reserve? 

The FWA a~leges that an 18-month margin reserve 

period does not provide an opportunity to earn a 

reasonable rate of return on investment in plant 

capacity needed to preserve and protect the ability 

of utility facilities to serve existing and future 

customers in an economically feasible manner. 

f) flas the PSC routinely disregarded evidence 

supporting margin reserve periods larger than 18 

months? 

The FH~ alleges tbat the PSC routinely disregards 

such evidence. 

g) What effect does the imputation of 50\ of the CIAC 

that might be paid over tho margin reserve period 

have on margin reserve? 

The FWA alleges that the imputation ;edYCo~ 

recognition of margin reserve, far below that which 

is necessary to comply with the statutory 

obligation of r'eadiness to serve, and can 

effectivdy eliminate a_ny recognition of mu:gin 

reserve. 

hi Do existing PSC uaed and useful nonrule policies 

provide adequate recognition of changing load 
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conditions ot existinQ customers? 

The rw~ alleges that these nonrule policies do not 

adequat:ely recognize changing load conditions of 

existing customers. 

il How have PSC policiea on margin reserve and 

imputation affected utility decision making for 

reserve capacity? 

The FWA alleges thet utilities have chosen to 

expand in smaller increments in order to achieve e 

higher level of coat re~overy, rather than in 

longer increments which would provide economies of 

scale but on which coat recovery is unlikely. 

j I How have the PSC policies on margin reserve and 

imputation affected customer rates? 

The FWA alleges that higher construction costs; 

duplicative engineering, pernUttin9 and contractor 

mobilization costs; and higher rate case expense 

have resulted in higher customer rates. 

kl Does AFPI compensate utilities tor margin reserve? 

The FWA alleges that AFPI does not compensate 

utilities for investment in mar9in reserve. 

11 What is the time required to plan, design, permit, 

conatruct, test and certify water and wastewater 

facility expansions? 
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The FWA alleges t 'hat under 9enerie circumstances, 

it ~equires 3~ to 5 years to plan, design, permit, 

construct, test and certify such expansions, 

withgut ony rcgord tg ossocioted ecgnqmie3 gf ocnlc 

or th reohgld §!zing cgnotrointo. Further, meeting 

environmental and conservat ion concerns in a manner 

ac:;ceptable to ~remitting agenciel! ot~en load:! to 

several a~ternatives being designed and considered 

before their acceptance, a process that c11n add 

many additional months or years to the process. 

m) During the period from conception to complet1on , 

must cepac1ty be &vailable to provide service? 

n) 

The nfA alleqea that during said period, adequate 

capacity to meet the existing and changing demands 

of current customers and the demands of new 

customers is an operational necessity. 

What additional factors, other than those 

enumerated in the Proposed Rule, may justify ma.rgin 

reserve periods greater than 18 months? 

The FWA alleges that, among other factors, 

peCRdtting and other regulatory requirements of the 

water management districts, and the effect of 

regulatory lag, may justify greater margin reser ve 

periods. 
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o) What net margin reserve would likely be recognized 

after SO\ imputation of CIAC? 

p) 

The FWA alleges that typically, where an averago 

test year is used, tho net margin reserve 

~ecognized will be no more than 3 months capacity 

beyond that allowert in the test year, and in fact 

may not extend beyond the test year. 

Is imputation necessar y to achieve 

matching~ of CIAC and margin reserve? 

"proper 

The FWA alleges that imputotion ill an iilogicall 

mismatch of actual investment and speculative 

collections of CIAC . 

q) Does the Proposed Rule provide reasonable assurance 

of cost. recovery for prudent r euse facilities? 

The FWA alleges tha t it does not. 

rl Are PSC-regulated water and wastewater utilit.i.es 

and PSC-regulated electric utilities similarly 

situated as to the type of ~acilities required to 

provide service? 

The FWA alleges that these utilities are in fact 

similarly situated . 

s) Is the PSC' e ratemaking authority for water and 

wastewater utilities and electric utilit i es 

substantially similar? 
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The FWA alleges that PSC ratemaking authority for 

these utilities i3 substantially similar. 

tl How are electric utilities' investment in reserve 

capacity treated by the PSC? 

The FWA all eges tbat the PSC encourages and in fact 

requires electric utility investment in cap&city 

ro~ind to IJUlet anticipated growth in peak load 

de~~~and over periods far in excess of the margin 

reserve periods it allows for water and wastewater 

utilities. 

u) Is the Proposed Rule substantially justified, and, 

if not, ~o~hat apec.ial circumatances, if any, would 

make an award to FWA of its reasonable costs and 

attorney's fees urnjust? 

'l'he E'WA alle9es that the Proposed Rule is not 

substantially justified and no auch special 

circumstancea exist. 

WHEREFOR£, the Petitionar, the Florida Waterworks Association, 

requests that : 

(a) the Division of Administrative Hearings accept this 

Petition and assign an Administrative Law Judge to conduct a formal 

hearing in accordance with Section 120.56(1) and 121, Florida 

Statutes; 

(b) the Administrative Law Judge enter a Final Order 
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deteilllining that Proposed Rule 25-30.Ul constitutes on invalid 

exorcise of delegated legislative authority and is therefore void; 

(c) the Administrative Law Judge enter a Final Order 
rinding that Pxoposed Rule 25-30.431 violates the constitutional 
rights of affected utilities to due process, to just compensation 

ror taking of property, to possess and protect property, and to 

equal protection of tl'!!t low; 

(d) the Administrative Low Judge award reasonable costs 

and attorney's feu to the f'lfll, pursuant to Sec. 120.595 (2), 
Florida Statutes (1996); and 

(e) such other relief as a>ay be deemed just and proper. 

Respectfully submitted this 0?3d day of July, 1997. 

Sl 

nm L. sea m 
stlin, Schiefelbein ' Cowdery 

1709-D Hahan Drive 
Tallahassee, Florida 32308 
(904) 877-5609 

Attorneys for Florida Waterworks 
Association 
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CEBTIFICAT& Of SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

has been furnished by hand delivery to Christiana T. Moore, Esquire 

and David L. Smith, Esquire, Division of Appeals, Florida Public 

Service Commiaaion, 

rlorida 32399-0850 on 

2540 Shumard Oak Boulevard, 

thia ~day of July, 1997. 
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0 • Ocmand per ERC (NIIomcr cloman4 applied lalhc 
u>ed and uotful ukullllolu for waltr a.od 
WU\t'W&'" (aabtie:s) 

MR • M&IJin tcl<"'t uprcutd iA &~11oM per d•1 (OPO) 

Scctloolll· Nodcu otChanats. Cont<1lons aad Wilhoit .. • II• lJU 



•• .... . ' 

u ... ...., .... ..... .... , "'""''" ., .... tMU ....... I I • 

• felto"'t t 

"""""" iiQ,..~ ~:MIM ;\NII:Ial GN ••• &aQe ...... ~" •• 
............ (1~ . (~) _,,, ... 

MP.. • S.fl:ltt Jtetar;e P.M~ .. aen:lad piiiUII " 
SF!bsud• (4) 

MR- MaiJilf ,.,.. a ,.,.u t '" BRCie 
~ Tho cq~j}V&kAI ....... } ltl)Wih IQ EJtCJ (1;0) U 

~~~CUU~<d In 1<mu a! lhc projccl<4 .-.1 poWih • ., rhau be 
c&kllla~t4 Ia ~ula f.P _., P.!\1 llf f9!m r.K/WAW 19 
I« Clan A llllllllcs _., FOrm PSCIWAW 10 f« CluJ 8 
ud1ltlcs, boco<ponlcd by ref=- In IW!c 2J.,30AJ7. 

W!4!• 1lle lllilll)' .lltall abo allbmll a llnc.v KJIC'tioft 
auly.U uJi,. a•uace I!RC:. !0< lhc las& S yam. 1lle lllillly 
may &ubmh Clhu Womwlon lhl1 wlU alrccoarowtb lo ERC:.. 

(6) 1u pon or lu aJ>Ilii<IIII~>A mcd pun111111 .., Rule 
1S-JOA17. Ill< 111ilil)' Jhall JUbcni1 lis onou m:<4l -wasu 
c"P"''IY ual)'lls "pen. If uy. Okd will\ DEP. 

(7) Coowlbllllofts.la·aJ6.of<CNIIUCUon (C~C) lhlll be 
implll<d •boJ> a ....,.U. .,....... It aucborlud. 'r1'>c amount or 
tmplll<d c~c UvJI be clcl<rmlntd bued ~>A ,a pcn:w gllhc 
oumbc1 of ERCo intludc<lln !he mulfn ,..,crvc period.., lhc 
projected CIAC !lull will be colkcl<d c.- IIIIGJc ERC&. 
Howuvcr. the impuWl ClAC lblll IICI e:&ceed lhe Rle bm 
compoacm auo<lal<d wlt.h nu.ral• ............ 
s,_.v-c. A•'*'-1 U1.111 F$. La• •·1' M# .MlMI fJ. tfMSCW7-.._, __ _ 
llECION"AL PLAHNINO COUNCU.S 

Wllblaco«bte Rt(lloaall'boalac Caundl 
RULECIIAPTU NO.: RULECltAP'TER T1TLB: 
291!-14 StmccJc ~po041 Polky l'laa 
RULE NO.: RULE T1TIJ!; 
291!-1>1,00 I Adopt loa 

NOTICE OPCHANOE 
Node< 1.& llc<dly pvm WI lhc follow!"' ~ hove been 
IN<Ic 10 <he ptOpOOal Nlo In ao:conloncc whh subpuaanph 
120.54(1)(d)l .. F.$ .• pubiW>ed In \IlL :U. No. 1&. (May l, 
I 997). iiaiUC or lhc Aorida Admloistrllll•c Weekly: 

TEXT OF PROPOSED RULE CHANCES: 

1lle Sllat<&l< Rcaloall Polley l'laa lblt b adoplcd and 
lnr:Ofi>O'U<d by Kltrence. u prclliou>ly nodecd. hoi boca 
<hollacd by lhc addlli~>A or an Appcn<G.t H. That appcl>db 
tootalns lhc Sw< Repon or l'lndlop and ~loiU 

dllkd Scp!cmbcr '· 199S and Ill Addcodum iUicd Aprll 8. 
I 997 u bsucd by !he Ea«utlvc Otrocc or lhc Cower-. 

AGENCY FOR fi:EAL n1 CAR£ ADMlMSTRA n ON 
Board or DtDIUirJ 
RULE NO.: 
'9Q-l.014 

RULE TTT1.E: 
Llocmurc Requlrcmcau fO< 

Applkaau from Accredlled 
sa-l• Of Colkc<J 

NOTICE OF CHAN01! 
Tho Boud or Dc.Atbtry hc~by &iVCJ noli« of a ,...,. bcl"' 
m.odc 10 ll>c abavo-:rdcrenccd rule In respo ... 10 wt!~~e:o 
commenu KCdV<d rrom lhc lolnl Admlois!ndvc l'lo«du..:s 
Commlll<e. The Nlo was ori&l0411y pubiisl>td In Vol. 23. No. 
20. ot <he M1y 16. 1·997. bsuc of lhc Florid• AdmlniJU>dvc 
Weekly. Tho <lw>c< Is u follows: 

1lle las& ICIII.Cal:e In sub><alon Q)(b) or !he ruic Uv.ll be 
ddcled. 

The penon 10 bc1 COOU<I<d rq&rdlo11hh Nlc b WiW.m 
BuckhalL Ea«Uilvc Dl.r«IOr, ~or Dulbtry, I!MO Nonb 
Monroe Slt<CI. Tallabwce. Florid• 31399-<Y!SO. 

AGENCY FOR liEALnl CARE ADMlNJSTRAnON 
Bo.ard ot Dmlblry 
RULE NOS~ 
S9Q-l.OI« 

RULE Ttn.ES: 
Llocruvro Rtqultem<nu ror Dcou:1 

Hyalenc ApplkoDIJ from 
Uoacc~1<d Duw ScMols .. 
Colkp 

LlaMUR Rcq~~htmonu for 
Appflcanu rrom Non·Accrediled 
Schools or CeDe au 

NOTICE OF CHANCE 
,. 8o•rd or Denlblry hcrd>y al•es nodcc or chonp:s 

bci.na made lO c.he J.bovc .... rc!erc.nc:cd Nles In rc.apense 10 wrinc:n 
c:ommc.nll n:-ec.l~ fJCOm the Joint Admlnisaradvc Proce.du.ru 
Cccnmlucc. Tho Nlco wen: or!1 inolly publbhcd In Vol. 23. No. 
IS. or <he April II, 1997, tnuc of lhc Floricla Admlnh1ntive 
Wc:ckly. 'Tbe cMnaa art:''* rouows· 

I. In Rule S9Q-2.0io&.e(S), lhc lui ><nlcn<e Jlull rctd, 
"Proof or .... ' yellS or required education &hall Include I 

n:port (rom ln American Auocla~on of Dcoul Schools 
(AADS) lpPfOved cvltu~linJ ~ervkc which cvaJuadon 
Includes 1 y~r by ycu cvlloall<on of the applicsm.'o 
crtck.ntlals.. .. 

2. Jo Role ~9Q-1.01<16(7). the Ont S<nt<~•:c JluU read, 
"Prior 10 b • ..,.. or. llocnsc ..... •I'Piiunl slull &Ubmh -t 
o( haYIRJ auecc:ur-ull.)' compl~lcd a Board·Jpproved COWM on 
human lmmuno·dcflckncy •INI Slid IC'l'•lred Immune 
dcOcko<y ty.,toOIC. u w lo<lh In Rule S9Q·I:Z.019, F.A.C. 

J Ia wb>e<tloo (2) or ~~2.0146. lhc word "ouy" slulll 
be cbaftp IO "111411.-
The pen ... 10 bo <OIIU<I<d rcpt<lill& lhe&c Nlc.s b William 
BuctlloiL E.lo<utlvc Dlr«''f. Board o( Dcntillry, 1940 Nonlb 
~ionroc Strecl. TaiWuuc<. Aorill> 3lJ99·07SO. 

Jll6 Sccdoo IU • Nolloc& or ClwiJ<S, Comctioos and WilhdrawaiJ 

( 

. . 
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