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CMU On July 15, 1997, the Commission voted to review its decision in the above docket. Thei
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BN Pursuant to the Commission’s vote, | have been asked to obtain information from the parties
AP tot!ndocka.lnmp.ﬁwhrlyim«utedinwhetheryoubdimthnmyinfomdonpmdby
; = staff to the Commission reflects bias, whether the information was inaccurate, unsupported, or

Dear Messrs. Watson, May, Jimison and McGee:
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that information. Please also include how the information might have affected the decision of the
Commisdon.ndhowthlnyhnvebmﬁndﬂmid&?owComuuiwapn}udicdmh«

party or person.

I would like to file a recommendation by August 6, 1997, for consideration at the August 18,
1997, agenda conference. In order to do that, | will need the information from you, with a copy to
the Director of Records and Reporting, by Friday, August 1. If that time is not adequate for any
reason, please let me know as soon as possible. My facsimile number is (904)413-6099 if you wish
to fax your comments to me. If you have any questions, please do not hesitate to call me at
(904)413-6098.

Sincerely,

ﬂ/"’"‘- barw /. /)/LML
Christiana T. Moore

Associate General Counsel

CT™
Enclosure

cc Director of Records and Reporting
Office of Public Counsel




DOCKET Nos. 961154-EQ, 961407~EQ, 961477-EQ, 970056 -EgG, 970096-EQ
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DOCKET No. 970056 -G - PETITION roR APPROVAL oF REVISED
PROGRAM PARTICIPATI(N STANDARDS poR RESIDENTIAL HOME
I

ENERGY AND RESIDENTIAL NEW CONSTRUCTION
PROGRAMS By FLORIDA POWER CORPORATION.

ComMMISSTON STAFPFP (HARLOW)
PARTIES (FLORIDA POWER CCRPORATION)

DOCKET NO. 970096 -gQ - PETITION POR EXPEDITED APPROVAL op
WITH TIGER BaAy LIMITED PARTNERSHIP TO PURCHASE
TIGER BAY COGENERATION PFACILITY aAnp TERMINATE RELATED

PURCHASED POWER CONTRACTS BY FLORIDA POWER CORPORATION.

COMMISSION STAFF (D. SMITH, CAUSSEAUX, D. DRAPER, p. LEE,
MAUREY MERTA, NORIEGA, L. ROMIG, SLEMKEWICZ, STALLCUP,

DUDLEY, KEATTNG)
PARTIES (DESTEC ENERGY INC., FLORIDA INDUSTRIAL
IDA

USERS GROUP, rFLOR POWER CORPORATION, OFFICE oF PUBLIC
* COUNSEL, TIGER BAY LIMITED PARTNERSHIP)

AGENDA : 07/15/97 - REGULAR AGENDA - INTERESTED PERSONS May
PARTICIPATE

CRITICAL DATES. NONE
SPECIAL INSTRUCTIONS s:\mc\m\n\cocn.not

CASE BACKGROUND

On Tuesday July 1, 1997, staff learned that Lorna Wagner, a
former staff attorney with the Legal Services Division’g Bureau of
Electric and Ga®s, had become eéngaged to Robert Dolan, a Florida
Power Corporation (FPC) employee. It has been alleged that Mr.
Dolan and Ms. Wagner were dating Prior to her last date of
employment, June 27, 1997. After learning of thesge allegations,
staff initiated a review of Ms. Wagner's cage assignments to assesgs
the Possibility of any bias in the information Presented to the
Commission. In conducting the review, gstaff examined three
Categories of cases:

(1) Aall cases assigned to Ms. Wagner since January 1,
1996,

————_—TET




e

DOCKET NOS. 961184 -EQ, 961407-gQ, 961477-EQ, 970056 -EG, 970096-EQ
DATE: JuLy 11, 1997

(2) All cases assigned to Ms. Wagner since January 1,
1996, to which Florida Power Corporation was a
party.

(3) All cases Pending at the time of her resignation.

The best information available at thig time (which ig hearsay)
is that Ms. Wagner and mr. Dolan have been dating for a “couple of
months, * From that intormation, staff has Presumed the
relationship began some time after March, 1997 Staff reviewed the
assignments dating back to January 1, 1996, in an abundance of
caution. Staff would note that of all the dockets involving ppc
assigned to Mg, Wagner since January 1, 1996, in only one instance
was Legal the office of Primary responsibility. Staff's review
indicates that Commission action has been taken in five of these
cases since March 31, 1997. This recommendat ion addresses what
action the Commission should take concerning the dockets involving
Florida Power Corporation assigned to Mg, Wagner ipn which
Commission action was taken after March 31, 1997,

nmﬁl.ﬂanqm

i Should the Commission r + 4t an agenda conference,
the decisions made in each of the dockets involving Florida Power
Corporation assigned to Ms. Wagner in which Commission action was
taken after March 31, 19977
Bﬁmw‘ft‘:‘r notice to the Parties, the Commission
should raviess, at an agenda conference, the decisions made in

Dockets Nos. 961407-EQ (Pa-co),961477-80 (Lake), and 961184-EQ
(OCL) teo determine if there was any bias in the information

Commission by attorneys from the Division of Appeals, since that
Division was not Previously involved in those items. Based on the

ST, i Bach of the five dockets ig discussed
Separately:

Docket No. 970056-BG - Petition for Approval of Reviged
Progrom Participation Standards for Residential Home Energy
Improtement and Residential New Construction Programs by Florida
Power Corporation. The Commission Unanimously approved thosge
tariff revisions at the May 6, 1997 agenda conference. There was

5 .




DOCKET NOS. 961184-EQ, 961407-EQ, 961477-gQ, 970056 -EG, 970096-EQ
DATE: JuLy 11, 1997

no discussion of this item at the agenda conference and no party to
the docket other than FPC. The order was issued 48 Proposed Agency
action on May 28, 1997, No protest was filed. 1f staff'g
information is correct, Commission Action on this item OCcurred
after the rolution-hip had begun. There were no legal issues in
the recommendation. Egg Staff indicates that the recommendat ion
was based 8olely on its analysis of the merits of the petition.

|

Cogeneration Pacility and Terminate Related Purchase power
Contracts by Florida Power Corporation. hearing was scheduled
for April 17, 1997 on this Petition. At the outset of the hearing,
the parties (FPC, the Office of Public Counsel, the Florida
Industrial Power Users Group, Destec Energy, Inc. and Tiger Bay

1997 agenda conference. Given that the case was Sstipulated by all
the parties, the Possibility of bias appears unlikely. 1f staff'g
information is correct, Commission action on thig item occurred
after the rolation-hip had begun. pgg and AFAD staff indicates that
the recommendat i S Va8 based solely on its analysis of the merits

of the pesitton

Docket No. 961184-BQ - Petition for approval of early
termination amendment to negotiated qualifying facility contract
with Orlando N Limited by Florida r Corporation. The

hearing has been get for October 30 & 31, 1997, If staff'g
information is correct, this Commission action predates the
relationlhip by at least three months. OPC filed a Motion to
Dismiss FpC'g Protest on February 26, 1997, Staff attorney Cochran
Keat ing Prepared, filed, and Presented the recommendat ion denying
OPC’s Motion at the June 24, 1997 agenda conference The panel
approved sgtaff’'g recommendation. If staff'g information is
correct, this action took Place after the relationship began .
However, Mg. Wagner wag ROt involved in this issue. Mr, Keating
has indicated thac Ms. Wagner Provided no input and dig not review
the recommendation.

Docket No, 961407-BQ - Petition for Expedited Approval of
Settlement Agreement Regarding Negotiated Contract for Purchase of

Cogen, Ltd. by Florida Power Corporation. Ms. Wagner was the lead
attorney and did virtually all of the legal work on this Petition,
which was approved after much discussion by a 3-2 vote, with
Commissioners Deason and Kiesling disaencing, at the April i1, 1997,
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agenda conference. If staff’'s information is correct, this action
was taken in the same approximate time frame as the relationship
began. No protest was filed and the Order approving the settlement
was final on May 29, 1997. E&G and AFAD staff indicate that their
recommendation was based solely on the analysis of the merits of
the petition.

Docket No. 961477-BQ - Petition for Expedited Approval of
Settlement Agreement with Lake Cogen, Ltd., by Florida Power
Corporation. Ms. Wagner was the lead attorney and did most of the
work on this docket. The petition was approved arter much
discussion by a 3-2 vote with Chairman Johnson and Commissioner
Deason dissenting at the June 24, 1997 agenda conference. The
Proposed Agency Action Order is scheduled to be issued July 14,
1997. Staff will delay the issuance of this Order until after the
Commission’s consideration of this recommendation. The
recommendation was virtually identical to the one filed with
respect to the Pasco docket, with one exception.

After the Pasco discussion at the April 1, 1997 agenda, staff
(E&G and Legal staff) were concerned about the apparent confusion
surrounding the Commission’s jurisdiction to deny cost recovery of
amounts found by a court to be due pursuant to a negotiated
contract. We met in April and decided that we would include the
issue in the Lake recommendation. Mr. Elias took the position that
the Commission could deny cost recovery; Ms. Wagner was going to
take the alternative position that the Commission could not. After
a discussion of the areas Mr. Elias was advancing in the primary
recommendation, Ms. Wagner, on the filing date of the
recommendation (June 12), decided not to file an alternative
recommendation. Ms. Wagner submitted her resignation the next
morning. Ms. Wagner did, however, participate in the discussion of
the issue at the agenda conference. The Commission decided that no
vote was needed on that issue. If staff’'s information is correct,
Commission consideration of this docket took place after the
relationship began. E&G and AFAD staff indicate that the
recommendation was based solely on their analysis of the merits of
the petition.

The Commissicn has the authority to reconsider its Final
Orders if they are based on a mistake
Mason, 187 So.2d 335(Fla. 1966). While the information revealed
so far does not indicate any affirmative evidence of bias in the
information presented to the Commission. this review is ongoing.
Further, the parties have not had an opportunity to provide
information on the issue of possible bias. As stated above, the
Tiger Bay docket was resolved by Commission approval of an arms-
length negotiated agreement between the parties. At this time,
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there does not Appear to be a reason to revigit this decision. The
revision to the Program Participation Standards g fairly
categorized as a routine filing, whose Purpose was to assure that
only cost-effective conservation Programs are approved for cost-
recovery. There were no Other parties to the docket, and No protest
was filed. At this time, there does not aPpear to be a reason to
revisit this decision,

The Lake, Pasco, and ocL decisions are different .

The Lake decision is not Yet final. There Was a significant
amount of discussion of the item at the June 24, 1997, agenda
conference, While Ms. Wagner'sg Participation at the agenda
conference was limited to an issue which was not voted and no
affirmative evidence of bias in the information Presented to the
Commission hag been found to date, this item Was recently decided.
While some information (hearsay) Suggests that this relationnhip
began very recently, it appears likely that the relationship began
before the Commission’s consideration of thig docket . Staff
recommends that in an abundance of Caution, after notice to the
parties, the Commission should revisit, at an agenda conference,
the decision to determine if there was any bias in the information
Presented to the Commiseion. Absent a showing of bias in the
information Presented to the Commission, no review on the merits
would be Necessary. This item should be Presented to the
Commission by the attorneys of the Appeals Division, since that
Division was not involved in this item.

While it is now a fina)l decision, the, Pasco settlement /buy out
was extensively discussed at the April 24°' 1997 agenda conference.
The relationship may not have started until after Commission action
on this item. While no affirmative evidence of bias has been shown
to date, staff recommends that in an abundance of caution, after
notice to the pParties, the Commission should revisit, at an agenda
conference, the decision to determine if there was any bias in the
information Presented to the Commission. Absent a showing of bias
in the information Presented to the Commission, no review on the

Commission by the attorneys of the Appeals Division, since that
Division was not involved in this item.

Ms. Wagner was the lead counsel on Docket No. 961184-EG
(Orlando Cogen). The gtaff recommendation on OpC'g Motion to
Dismiss PpC'g Protest of the Commission’s Order Denying the
Settlement Agreement wag Prepared and Presented by another
attorney. The recommendation was a Straight - forward application of
well-established law on the question of FpC's substantial
interests. The recommendation wa '
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the June 10, 1997 agenda conference. The attorney has indicated
that Ms. Wagner Provided no input and did ROt review his
recommendation, nor did she Participate in the Preparation of the
Order. While Ms. Wagner did not Participate in any way in the

8ince she was the lead attorney, this item should be revisited at
an agenda conference, to allow the Parties to provide input on the
issue of bias in the information Presented to the Commission,

As stated above, staff'sg review is ongoing. It, at any time,
evidence of biasg in these dockets ig discovered, staff will
Promptly advise the Commission and the parties.

In summary, the Commission should revisit, at an agenda
conference, the decisions made in Docket Nos. 961407-EQ (Pasco) ,
961477-EQ (Lake), and 961184-EQ (OCL), to enable the parties to the
respective dockets to present information to the Commission

concerning any bias in the information Presented to the Commission

in rendering its decisions. Absent a showing of bias in the
information Presented to the Commission, no review on the merits
would be necessary. In the interest of assuring a completely

independent review, staff believes it would be appropriate for
legal staff from the Appeals Division to Participate in the further
consideration of these three Cases.






