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STATEMEXT OF CASE

This is an appellant’s brief by Sprint-Florida, Incorporated
in this divect appeal of & final order of the Florida Public
Service Commission pureuant to Section 364.381, Florida Statutes
(2995), and Rule 9.000(A) (1) (b} (44), Florida Rules of Appellate
Procedure. The Final Order was iseued on April 28, 1997, and »
Notice of Appeal was timely filed by BellSouth Telecommunications,
Inc. on May 27, 1997, Sprinst Florida, Incorporated, which was alsco
& party, timsly filed its Notice of Joinder as Appellant on June
24, 1997, Sprist-Floride, Incorperated is hereafter referrved to in
this Initial Brief as “Sprist.*

This wsatter arcee from an attempt by BellSouth
Telecommunications. Inc. (*"BellSouth®) to reassign or reclassify
certain local exchanges inte higher rate groups. This process,
knOown 48 Pate regrouping. was undertaken pursuant to Rule 25-4.0%6,
Florids Administrative Code, which reguires a local exchange
telecommunications company to reclessify exchanges when access
lincs in an sxchange Ares increase or decrease to the exteant that
the exchange falls into a different (higher or lower) rate group.

The Florida Public Service Commission (*the Commission®) has
described rate regrouping in the following manner:

' In the Florids Public Service Commission Docket No. $51354-

TL, Sprint Florids., Incorporsted was identified variously as Sprint
United of Florids, Central Telephone Company of
Florids Sprant ted Centel. The corporate name is
Sprimt -Florida, 1-7-“ Effective — 31, 1996, uum:
\ m Florida and Centrasl w m <
Flor were marged, and the mtvﬂ. entity is named Sprinmt-

Florids, Incorporeced.
.




iy service becomes more valuable, customers should
mﬂhu.ﬁmmummmm
sach LBC, Pursuant to Rule 25-4.086, Florida

Order No. PSC-96-0006-FOF-TL. p.3. More sisply stated, local
exchange companies (*LEBCs*) historically have had their prices set
by the Commission #0 that every one of its basic service
subscribers within & geographical ares. known as an exchange, pays
the same price or yete for basic local exchange service.
Additionally. the local sxchanges for a LEC are grouped according
to the nunber of subscribers within the exchange. For esxample,
exchanges with the ssallest nunber of subscribers are grouped
together, and the subscribers in these exchanges pay the same,
lowest price for basic local sxchange service. The next rate group
includes all exchanges with the next larger number of subscribers.
and so on. IR, 3135-236] 1If one of the exchanges within a grouwp,
because of growth in the populstion in the ares served by the
exchange, exXperisnces an increase in the nunber of subscribers to
the point where its subscribers egual those in the exchanges in the
next larger rate group, thes the Commission’'s rules reguire that
that exchange be reclassified to the next larger rate group. If
the size of an exchangs were to decrease, then the reverse would
2



occur The overall rate effect on subscribers is that each
subscriber will pay the same rate for basic local exchange service
as is paid in other exchanges with & similar nusber of subscribers.
Despite the continued applicablility of Rule 35-4.086, Floride
Administrative Code, on mandatory and automatic rate regrouping,
the Commission’'s order of April 28, 1957, has abandoned that policy
as to LECs that have slected price regulation. In response to
BellSouth's regrouping applicstion, the Commission issued Proposed
Agency Actiom Order No. PSC-96-0036-FOF-TL. which ordered BellSouth
to cancel the proposed sxchange regroupings on the basis that “rate
regroupings wers not permitted by Section 364.081, Florida
Statutes, beceuse BellSouth's local exchange retes are capped at
the rates in effect on July 1, 1995.* Order No. PSC-96-0036-POF-
TL, page 4. (R, 212] On Jamuwary 31, 199, BellSouth filed a
protest to the portion of the Proposed Agency Action Order that
reguired it to eliminate the rate group reclassification and
reguested & hearing. Sprint intervened in that proceeding.
Although Sprint has not reguested exchange reclassification
pursuant to Rule 28-4.086, Florida Administrative Code, Sprint
anticipates that it will have sxchanges which will qualify for
reclassification prioy to January 1, 1985, The administrative
proceeding thus instituted went forward on an informal basis with
stipulated facts and briefs submitted by the parties. [R. §5) The
Commission and its Staff filed mothing in that proceeding.
Thereafter, &t its Regular Agends Conference, the Commission
heard oral argument and woted 3 te 2 to yeguire BellScouth teo
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*reduce basic retes in the Jensen Beach, West Palm Beach and Nolly-
Navarre exchanges to eliminate the rete increases stemming from the
reclassification of those exchanges.® Order No. PSC-97-0488-FOF-
TL, page 3. IR, 342)

The Commission bases its decision on the apparent belief that
rete regrouping or reclassificstion constitutes a price increase
prohibited by Section 364.051, Florids Statutes (1995). That
section provides that local exchange companies may elect price
regulation, effective January 1, 199. The statute aleo provides
in subsection (2)(s) that the basic local telecommunicetions
service rTates of any local exchange company electing price
regulation will be capped at the rates in effect on July 1, 199§,
and such Tates cannot be increased prior to January 1, 1999, axcept
for s local exchange telecommunicetions company with more than 3
nillion basic locel telecommunicetions service access lines in
service (BellSouth) which cannot increase basic local
telecommunications service retes prior to January 1, 2001. This
statute does Dot prohibit rete regrouping nor does it state that
rate regrouping or reclassification of exchanges is an increase in
capped rates. BellSouth and Sprint, among other local exchange
carriers, have slected price regulation.

From its inception, the rete regrouping reguired by Rule 25-
4. 056, Florids Administrative Code, was designed and intended to
eliminate undue price discriminstion. The unrefuted recerd in this
proceeding demonstrates the magnitude of this undue discrimination



BellSouth’'s witness Mr. Varner testified:
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As Mr. Varser notes, the undus discrimination is cbvious:

in viclation of Sections 364 .08, 364.0% and

The Commission’'s Order is inconsistent with its own rules and

previous orders which reguire reclassification of exchanges in the
Creates &5 unressconable price discrimination between customers

situstion presented in this case. "urther, the Commission’'s Order
similarly situated.



364 .30, Florida Statutes (1955), by preventing price regulated
local exchange companies from assigning cor-wunities with similar
sunbers of customers into the same rate grouping. Additionally,
the Commission misinterprets Section 364.05), Florida Statutes
(1995), by srronecusly concluding, without evidence or supporting
law, that rate regrouping constitutes & price increase.

1. The Commission’'s Order is Blatantly Incomsisteat with Bxisting
Commission BRules and Prior Decisiomns.

Without guestion, an agency must follow its own rules, Boca

Baton Actificial Kidoex Csotsx x. Dspariment of Health and
Bababilitative Sarvices. 493 So.3d 1085 (Fla. lst DCA 1986);
Ssatzal Flacids Resisnal HNospital x. Dspariment of Health and

Eshabilitative Servioas. 562 50.24 1193 (Fla. Sth DOA 1991), ey,
genisd. 592 S0.24 479 (Fla. 1991). If the existing rule, as it

plainly veads, should prove impractical in operstion, the rule can
be amended pursuant to sstablished rulemaking procedures However,
* (sl bsent such amendnent . sxpedience cannct be permitted to dictate
ite terms.*  Clgesland CSinic x. Assacy for Healih Cazs
M SiaEARian. €79 So.34 1237, 1242 (Fla. lst DCA 1996). The
instant order prohibiting BellSouth’'s rete group reclassification
is inconsistent with BRule 25-4.086()) which reguires that
*wlhenever the nunber of access lines in the local calling ares of
an exchange incresses or decresases Lo the extent that such exchange
would fall iste & different rete group. the gompany aball fils &
revised tariff with the Commission reguesting asuthority te
€



reclassify the exchange to its appropriate group.* (Emphasis
added

The Commission chose not to follow its own rule because it
believes that the rule is no longer appropriate for local exchange
companies that have elected price regulation. Contrary to the
existing rule, the Commission now believes that rate regrouping “is
not appropriate te provide regulated revenue streams for price-
regulsted LBCs, unless the statute specifically contemplates, and
provides for, such an absrration, which it does not.* [R. 147] As
will be shown later, this is an erronecus conclusion. However,
even aseuning AXBNARES that the Commission is correct in its
analysis that the 1995 ostatute makes the curreat rule
inappropriste, that fact alone does not give the Commission the
suthority to disregard its own rules. If the Commission believes
the rule needs changing, then it must 40 #0 in sccordance with the
reguisite statutory framework, but it must follow that rule until
it is amended or repealed. Claveland CLIRIL &t 1242. The local
exchange telecommunicetions companies are reguired to comply with
the rules, Just as the agency which promulgated the rule.

3. The Commission’s Order Creates Unreascnable and Unlawful Price
Discrimisstion Ameng Telecommunicetions Users.

Florids Statutes clearly prohibit unressonable and unlawfyl
discriminatory tyeatment betwesen custosers and localities.
Sections 364.08, 364.0% and 364.10, Florida Statutes. A
discriminatory rete is held vo be unressonable and unlawful when



there is no ﬂlt or operstional basis for customers similarly
situated paying different prices for the same service. Qopmpetiiive

Isiscommunications Asa o, v, FedsIal COMMuDLCALICLA COMBIASLCH. 996
F.2¢ 2088 (DC Cir. 1993)°, Stacs sx. xsl. DePaul Nospital School
of Nuzaing y. Misscuri Public Servigce Conmission. 464 §.W.2d4 737
Mo. Ct. App. 3971); Dpited Stases ¥, Penravivania Public Drility
Conmissign. 3135 A .24 93 (Ps. Super Ct. 1957). The Commission’s
order creates unressonsble and unlawful discrimination.

If rete regrouping is not allowed, there will be an ever
increasing nusber of situstions in which customers served by price
regulated locel exchange companies in different exchanges with
substantially similar local calling sreas served by the same local
exchange company will be paying different rates for the same basic
local sxchange service. This disparity, which Rule 25-4.0%6(1),
Florida Administretive Code. was intended to eliminate, constitutes
an undue discrimination in viclation of Sections 364 .08, 364.09 and
364 .10, Florids Statutes.

Section 364 .0811), Florids Statutes, provides, in part, that:

32) . . . . A telecommunications may
:m :‘moﬂr:n:tu of ::;
rele reguistion or any privilege or
Muty not uuuﬂy and uniformly extended

te all persons under like circumstances for
like or substantially similar service.

. mmmmnumt the prohibitory
language in 47 U.S.C. § 202 is substantially the same as the
Floride Statutes which prohibit undue or unreasonable
discrimination. ‘ z




Additionally, Section 364.0%, Florida Statutes, regquires as

follows:
A telecommunicat ions mmm directly
or indirectly .nwnw rate, rebate,
s, enilest ¥ ' +
GiSeE oF Tolies cmmpussorion Sov G orvice
or _
rendered or to be rendered with respect to
communication by telephone or im connection
therewith, except a5 asuthorized in this
chapter, ﬁl charges., demands, collects,
or receives any other person for doing #
iike and service with respect
or substantially same circumstances and
conditions .
Finally, Section J64.3001), Florida Statutes, states as
follows:

Read together, thess three statutory wesections impose a
prohibition egeinst pricing & service provided to similarly
situsted customers ot different rates where no difference in
circumstances and conditions exist. All other things being egual,
reguiring or allowing different prices for basic local exchange
services provided o Oustomers In geographic areas with
substantially similar local calling scopes constitutes an undue or
unreasonable discrimimetios. ln e lovestigalion Anto the
Resizakilioy of a Statewids Doifoam Coin Jslsphons Chalgs. 84 FPSC
$.:26 (A%84) .



Regulatory commissions in other jurisdictions have likewise
determined that an unlawful discrimination oocurs when users in one
exchange are charged less than similarly situated users in another
exchange. A8 was noted by the Maine Public Utilities Commission
when addressing the need for regrouping exchanges:

Over the years regulatory commissions in the
United States have ly adopted
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e Nev Bogiand Telsphone & Tslecrach Company. 46 PUR 3d 143, at
144-45 (Me. P.U.C. 2963).

Similarly, the New York Public Service Commission, when
confronted with & situstion in which exchanges of approximately
egual sipe were charged different retes, concluded that:

potential . . Absent any special or
compelling resson to depart f the principl
Mm“ cxm’l..t.tmt:! t‘-’:
te an exchange
::-un---n::-mmmu
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B New York Tsisshons Sompany. 72 PUR 3d 309, at 310 (N.Y. P.5.C.
1968 .

Likewise, the EKansas State COorporstion Commission, in
addressing the need for exchange regrouping. found that:

|
|
E

Bes  Scutheastars Tall Telsphons Company. 3¢ PUR 34, 257, et 322
(Ka. $.C.C. 19860).

in a more recent procesding., the Virginia State Corporation
Commission, in & review of its LEC incentive regulation plan, which
includes & moratorium on basic local exchange service rate
increases, held, nonetheless, that “reate regrouping due to growth
in access lines will continue in order to avoid rate discrimination
between similarly sised exchanges.® Rs. Jslsphons Regulaiory
Merthods. 157 PUR 4th 465, at 506 Va. 5.C.C, 19%4) .

Sections 364.08, 364.0% and 364.10, Florida Statutes 1995,
were unaffected by the Florids Telecommunications Act of 1588
(*31995 Act*) which crested Section 364.051. Indeed, while local
exchange companies slescting price regulation are specifically
exenpted by Section 564 .051, from certain provisions of Chapter 364
that apply to sarnings regulated local exchange companies, price

ii



regulated local exchange companies are not exempted from Sections
364.08, 364.09 and 364.120, Florida Statutes.

Contrary to the assertions in the Commission’'s Order that the
1995 Act has deregulated local telecommunications, and deregulation
has cbviated the need for rete regrouping which is a mechanism
having only earnings regulation spplicability [R. 148), Chapter 364
still prohibits price regulated local exchange companies from
pricing basic locel exchange services in & manner which will unduly
or unressonsbly advantage or dissdvantage any perscn or community.
Morecver, although the 1995 Act opened the local exchange to
competition, the Commission’'s primsary responsibility is etill
regulation, See Klorida Cabls Jsisvision MAGCIALIGD Y. DeASQD.
€35 S0.3d 24 (19M). Clearly. the Commission cannot solve the
unlewful discriminstion resulting from its ruling by turning its
back on the continuing regulatory responsibility mandated by the
Legislature.

indeed, the Commission’s "deregulstion® retionale for ignoring
the continued applicetion of Sections 364 .08, 364.09 and 364.10,
Florids Statutes, is inconsistent with the Commission’'s imposition
of tusse very same non-discriminstion requirements on certificated
interexchange carriers - like ATLT Communications of the Southern
States, Ime. (*ATET*) - which have for years been far less
regulated than the local sxchange carriers.’ In rejecting & tariff

' Por , 4n 1988, the Commission ATaT s t
for toraaraiey ficn Sursinge, epuistion 'and set ATF 3 ehan
mm“mmn sppropriste price caps for the

m"w shich is tantamount to the ice
regulation schene made available to the local

iz




proposed by ATET to offer long distance calls at no charge to
patients of a Miami Nospital, the Commission concluded the tariff
constituted an unlewful discriminstion, stating:

Nowever, Sections 364 .08, 364.0%, and 364 .10,
, Teguire that a utility, or »
"t t all persons in
ly. This

derives from
echoed in the
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Southern States. Inc. . Sis.. Docket No. #91171-TI, Order No. 22197,
issued November 20. 1989, 8% FPSC 11:.308, 311,

* Until recently. intersxchange carviers were classified by
cumu%mu-uu-m-w-

interexchange carviers. was classif a8 & “major*
interexchangs carrier, while all other certificeted interexchange
Carriers were | a8 “minor* carriers. These
®iney CArviers were even more 1 ly regulated than
ATET. Rule 25-24 460, Florids AMainistrative ., repealed March

13, 1996,
i3
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Commission’s Order BErroneocusly Comcludes that the
T e iy e e

by Sectiem 364.051. Ploride Statutes (1995).

The Court must defer to the Commission’'s interpretation of
Section J364.0851, Florida Statutes (1998), omnly if Cthat
interpretation is reasonably consistent with the plain meaning of
the statute o is & reasonable construction of an ambiguous
stetute Chevian UAA.IBC. ¥ Nalural Rescurces Dslsnas Coudglil.
dnc.. 468 U.S. 837, M3-45 (090 Eoxida lntsrsxchangs Carrisrs
Assaciasion y. Claxk. €78 S0.34 1267 (1996). Nowever, the Court is
enpowered to overturs the Commission’s interpretation of Section
364 .05 when the interpretation conflicte with the plain meaning of
the statute; where the interpretation is an unreasonable
construction of an asbiguous statute; or when the Commission acts
arbitrarily or cepriciously in adopting ite interpretation.
Chevron. ¢67 U.S. st 34¢; Elopida Cable Telsvision ASsOcialion v,
Reason. €35 S50.24 14 (19M). The Commission’'s order in this case
is based wpon an interpretation of Section 364.051 which is
strained, irrstionsl and arbitrary. Section 364 .08511(2) (a) states
in effect that ne locel exchange company electing price regulation
shall incresss the prices for its basic local exchange service in
effect on July 31, 1995 for » period of years; five years for
BellSouth and three ysars for any other local exchange company.
Nowhere does this section, or any other section of Chapter 364,
state that & rate regrouping constitutes “a price increase.”
Nevertheless, the Commission interprets Section 364 051 so that it
does just that.

14



The basic local sxchange service retes in effect on July 1,
1995 weare retes that had been ordered and approved by the
Commission. These rates were approved for sach rate group for each
local exchange company. [R. 138]) It is these rates by rate group
that have been capped and cannot be increased for three years and
five years. The process of rate regrouping - that is, moving an
exchange from one rete group to another (higher or lower) - does
not reguire, or even propose., that the previocusly established rate
group prices be increased. (R. 128) In other words, the retes for
each rete group, which were in effect on July 1, 1995, will remain
unchanged and, therefore, no *rete increase® will occur even though
an exchange is transferred from one rete group to ancther. As the
Commission moted in its Order, the rete regrouped customer pays
more beceuse the customer gets more benefits for the new price than
he or she got for the old price; not because the price was
increased. [R. 347) Nowever, the policy adopted by the
Commission, that & rete regrouping is & rate increase for
individual customers, must be premised on the mistaken belief that
& basic Jocal exchange customer who receives greater benefit
beceuse of increased calling scope should, nonetheless, never pay
more that he or she is currently peying for local exchange service.
Yet, the benefited customer will pay less than similarly situated
customers - which, as demconstrated above, constitutes & viclation
of state law.

The iliogic of the Commission’'s interpretation of Section
364 051, thet the prohibition on price increases applies to

is

il



e

customers ROt rete groups [R. 148), is further demonstrated as
tollows: Suppose, for example, an individual subscriber resides in
an exchange served by s local exchange carrier which has elected
price regulation and the exchange is included in, say, rate group
3; suppose further that the subscriber voluntarily relocates his or
her residence to an exchange served by the same local exchange
company which is included in, say, rate group 4. By doing so, that
subscriber will pay more for basic local exchange service, even
though the local exchange company has not increased the rate.
Using the Commission’s analysis, this scenaric constitutes & price
increase and is & prohibited price incresse; however, following the
Commission’s logic, it would have to be conciuded, therefore, that
the subscriber should pay no more than he or she was paying when
his or her residence was located in the exchange included in rate
group thees. I[R. 128) BSut that situstion occurs daily and is not
prohibited by the Commission - nor should it be prohibited. Yet,
in both cases - the yate regrouping and the subscriber moving - the
effect is the sane; the price the customer pays is not as a result
of » price increase, byt is directly related to the service the
customer receives and in both cases the customer receives &
different basic locel exchange service in rate group 4 than he or
she received in rate group 3.

Additionally, the Commission's strained interpretation of
Section 364 .081, to mean that & rete regrouping is a rate increase,
forever bars any further wrete regroupings by local exchange
companies who have slected price regulation. Although the price

ie
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caps remain in plece for at least three to five years, under
Section 364.0511(4), any price increases thereafter are limited to
once ansually and to an amount not to exceed the change in
inflation less One percent. Thus, unless the difference in rates
between two TOle groups does not exceed the amount produced by the
index, an exchange may not be moved to the next .igher rate group
even if it otherwise gualifies according to the Commission Rules.
In that event, there will, over time, be many exchanges whose
customers will pe paying retes for basic local exchange service
thet will be different from the retes paid by customers in
exchanges of axactly the same size. There is no statutcry, or
rational statutory interpretation, basis for the pricing anomaly
which flows from the Commission's order.

Thus, it is readily apparent that & pelicy that would restrict
rate regrouping for price-regulated LECs ie & policy that: (a) is
not based wpon any rveguirement of Section 364.05), Florida
Statutes, (bl is vot based on & retional interpretation of Section
3 051, and (c) Af adhered to, would permanently eliminate rate
regroupings by price-regulated LECs for any purpose.

- s -

The unrefuted evidence presented to the Commission
demonstrates that the Commission’'s decision to prohibit price-
regulsted local exchange companies from rate regrouping viclates
the reguiresents of Rule 25-4 0856, Floride Administrative Code.
Additionally, Section 364.05), Florids Statutes, (1995), does not

%



prohibit rate regrouping for LECs that elect price regulation
because the prices in effect on July 1, 199, were the prices for
rate groups, not individual customers, and those prices are not
increased by rate regrouping. Moreover, denying rete regroupings
will reguire the LECs to charge different rates to similarly
situsted ocustomers for the same oservice, . esulting in an
unreasonable or undue discrimination im viclation of Sections
364.08, 364.00 and 364.10, Florids Statutes, (1995). Accordingly,
the Commission’s Order should be reversed with directions to grant
the requestel reclassification.
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