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September 1 0, 1997 

HANP.PELIVEREQ 

Blanca S. Bay6, Director 
Division of Recorda and Raportlng 
Gunter Building 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399·0870 

Deer Ms. Bay6: 

l Pursuant to my conversation with Stoff Counaol Loalle Pough, I am submitting 
FIPUG's commenta on certain questions posed by Staff during the August 8. 1997 
workshop on electric utilities' Ton Year Site Plans. 

__.....--Please acknowledge receipt of the above on tho extra copy enclosed heroin end 
~return it to ma. Thank you for your assistance. 
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Sincerely, 

CktJ?!~ 
.{o;eph A. McGlothlin 
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BEfORE THE FLORIDA J!UBUC SERVICE COMMISSION 

COMMENTS OF THE FLORIDA INDUSTRIAL POWER USERS 
GROUP !FIPUG) ON QUE.SnONS POSED DURING WORKSHOP 

ON TEN YEAR SITE PLANS 

dFtluh 
fJU.GOPI 

At the CU~ncluslon of the Auguft 8, 1997 worbhop on tho Utilities' Ten Year 

Site Plana, Staff poMd the following qu .. tlons: 

1. Does the "need" portion of the Florida Electrical Power Plant Siting 

Act allow mereham plenta to be certified? !A merchant plant Ia o 

non-utility power plant conatructed without a utility applicant end 

there Ia no obl!gst!on by customers of eny utlllty to pey rates 

based In part on the costs or prices of thet plant.) 

2. Can a merchant plant be built without certlflclltlon pursuant to the 

Po~~VIIr Plant Siting Act? 

3. If tho anawor to both of the above Is NO, does the Florida 

Electrical Power Plant Siting Act frustrate the FERC' a policy for a 

competitive wholesale market by restricting entry 1 

FIPUG bollevoa Stoff' a queatlon&i are timely. The presentation by the 

epokesperaon for the utilltlea during the August 8th workehop ellowed eymptoma of 

an l~uau:y that has been Insulated from genuine competition too long. Consider: 
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1. The apoke1,8raon for the utiUdes projected that the reserve margin for 

penlnaular Aorlda's will fall well below the general rellabllity criterion of 

15% In the near future. 

2. The same apokeaparaon wa1 unable to proJect what the loss o11 load 

probebnlty for peninsular Florida wUI be, because the utility Industry has 

refused to perform a probablistic atudy of the reliability of peninsular 

Florida for years. During the workahop the traditional utllftlos never 

committed to perfarm a LOLP atudy, even though Steff emphasited Its 

Importance. 

3. The utility reprosantative described en approach to the tightening 

capacity situation that disclosed the utllltlea' Intent to wait until the last 

minute, then add capacity under oonditlona which would not permit e 

proceu of evaluating com~tive alternatives without Jeopardizing 

ayatem reliability. Either the utilities are proceeding under the 

usumptlon thet there will be no competitive alternetivea, or they are 

pursuing a Btlategy designed to Inhibit competition. 

The complacency exhibited by the utility Industry during the workahop would 

be r•aaon enough to explore the questions raised by Staff. Other faetora relnforee the 

conclulion that the exitting lnaular regime Ia not serving cuatomere well. Utllltlas 
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continue to etaert that they require "lncen'tlves• to engage In trensections that would 

benofit cuttomar~. Their notion of •competition• Is to firfl call on retail cuatomera to 

support 1 009b of the generating a881ta, then uae thoae asseta to meke additional 

profits through off-syatam wholesale transactions. Non· firm cuatomera are et riak of 

Interruption, not only when tho serving utility's firm cu11omora need tho utility's 

capacity, but also wtlon Utl1ity find• an opportunity to make whole1111o transactions 

away from the syl16m. Even on the Energy Broker, there Is no true price-based 

competition; lnstoad, the price Is in part e function of the purchasing utility's more 

expensive cost of production. Clearly, it is time to introduce more real competition 

Into the regulatory framawork. FIPUG believes that "merchant plants" would offer the 

potential for e source of needed competition. The Siting Act should be lmplemantod 

in a way that makes aanse of pest decisions in light of future needa. 

First, some basic parameters end propositions are In order. Under the Siting 

Act, certain "eioctrlcal power plants, • as defined for purposes of the Act, must receive 

certification by the Siting Board, end e "determination of need" from tho Commission 

Is e condition precedent to the certification hoarlng. Sections 403.606 and 

403.608(3), Florida Statutes. Pursuant to Section 403.619, Aoridn Statutes, the 

Commission Is the sole end exclusive forum for tho determination of need. 

• Applicants" under the Siting Act ore "electric utllitioe•, as that term Is daflned 

filL purposga 2111lA Ala. The need for the Cornmlnlon to interpret tho Act arises 
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primorlly from tho foct thot tho lilt of "oloc-trfc utllltlos· In tho stotutory definition doos 

not Include ell of the entitles that may legltilmately construct, own, and operate power 

planu. For Instance, absent from the li.st are those entitles who wish to market 

elect rical power et wholesale but do not faU within the list of •regulated utilities· 

Included In tho statute. 

Aa a beginning propoaltlon, FIPUG baUeves an Interpretation of the Siting Act 

that holds that a proposed merchant plant Is subject to tho Act but that tJ,e entity that 

prop.o10a to conatruot it cannot be an applicant would raise a constlt\ltlonallasue of 

aubatantlvo duaprocan. Accordingly, FIPUG bellevealt is reasonable to approach the 

Act from the standpoint that !!a proposed •merchant plant• Is aubject to the Act.llwl 

the entity propollng the Act o11n 11pply tor cenlflclltlon. Alternatively, U the entity 

proposing a power plant l1 precluded from applying for certiflcetion, llwl the plant 

llhould not be aubjeot to the requlremente of the Act. 

FIPUG'a brief commont11 on the epeolflo questions follow. 

I. Doe11 the •need" portion of the Florida Etectricel Power Plant Sltin.g Act 

allow merchent plants to be certified? lA merchant plant Is a non-utility 

poworplant constructed without a utility applicant end there ~~ no 

obligation by cultOmora of any utility to pay ratoa baaed In pen on tho 

coats or prices of that plant.) 
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FIPUG' s short answer: Yes; prior decision• end interpretation• do not preclude 

that reault. 

To underttand where we are now, it Ia neceuery to sift through several orders 

of the Commi11lon doe ling with application• by Qualifying Facilities for determinations 

of need, and Identify the retionales end themes thet make sensa In law and policy. 

One of the earliest OF opplicetlona for 11 determination of naod wea the 

application of Florida Cruahed Stone. In that case, tho Commission granted a 

determination of need to Aoride Cruahed Stone, baaed primarily on the need lor the 

fuel efficiency euoclated with cogeneration. At the time, Florida Crushed Stone did 

not have 11 contract with a purchaaing utilfly. Sao Order No. 11611, iuued In Docket 

No. 820460.EU on February 14, 1983. 

In subsequent orders, the Commlulon developed a mora restrictive epproach. 

For Instance, In Order No. 22341, laauad In Docket No. 890004 on December 26. 

1989, tho Commiulon lndlcetad It would no longer conclude automatically that Oft 

holding 1111ndard offer contracts or negotlated contracts that were based upon tho 

ltatawlde avoided unit would be the moat cost·effectlve source of capacity for the 

purchasing utility during Siting Act proceedings. Tho Commission's rationale was 

allirmed by the Suprema Court of Florida In No11ou Powoc~~ Boord. 601 So. 2d 

1175 (Fla. 19921. Howoyer. tha order of the Commiulon that the Court olllrmod Ia 
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not as restrictive as It may appear at first blush. One must take into account the 

context In which the order was Issued. Orcder No. 22341 dealt only with the situation 

In which the QF held e contract with the purchasing utility. This moent that the 

utility' a cunomors would be required to bear tho cost of the unit If tho Commission 

grentod tho determination of need. In Order No. 22341, the Commission said: 

.:IQ tbt extent lllll A prooosed t!ec!II!c powor RliOl conlltrucJod .u A .QE 

llsofflng 111 COQOCitv til. All electric~ QUCJyont Jsl JlatOndard Q.f1llr g.[ 

neqotlatosl contract. that cepaolty ia meeting the needs of the purchasing 

utility•. Order No. 22341, p. 28 (emphasis aupplladl 

Thll{afore, when the Commlnion observed In Order No. 22341 that the "neod" 

Jror purpoau of the Siting Actl is the need of the utility purchasing the power, it was 

explaining why It Intended to compare dlo OF' a controRt, through which tho OF 

proposed to ¥Dtisfy tho purchasing utility' a need for capacity, with the purchasing 

utility' 8 oust All.IIIWll· 

The situation In Order No. 22341 dlftera from tho Florida Crushed Stone case. 

At the time it asked tor and received a determination of need, Florida Crushed Stone 

hod no contract with a purchasing utility. In other words, at the time of the 

application, the decision of the Commlulon bore no cost lmplloatlont for utility 



cuatomera. Obviously. Order t:o. 22341 dlHora from the situation that would be 

presented by a future •merchant plant• for the aame reason. 

Subsequently, Nan au Power Corporation waa again involved In a case In which 

the Commlaalon adopted a raatrk:tive view o1 who may proceed under the Siting Act. 

Aorida Power and Ught Company e!gned a proposed contract with Cypress Energy 

Partnera (CEP). CEP and FPL filed an appllc.ation for a determination of need, based 

upon FPL' a projection that it would require o total of obout 860MW of additional 

capacity during 1998 and 1999 to meet reliability criteria. Nassau Power Corporation 

and Art Energy intervened In CEP's determination of naod cue. Nusau and Ark also 

offered competing gontrectt Md flied Independent applications for determine tiona of 

need. Slgniflcantly,ln their applications Nas11u end Ark offered to meetlbAUIDAffl. 

null I2r ceoacJtv 11111 underlov lha. ill controgt 10.11. poo!lcatlpn. Tho Commission 

dlsmlnod the appllootlona of Nassau Power and Ark for dot.ermlnetlona of need. It 

reuonod that, because Nassau end Ark had no "obligation to serve cuatomera· and 

because they only offered to enter contracts, Nassau and Ark wore not proper 

applicants under the Act. The Commission sold it would require that the purchasing 

utility ba both an "lndlapenaoblo party" and 11 Joint applicant with tho OF holding a 

contract with the utility. Order No. 92· 121 O.FOF·EO, au pre, at pp. 3-4. 

Thla order, too, waa affirmed by tha Supreme Court of Florida. Noaaou Ppwar 

~3£. Pooton. 641 So. 2d 3981Aa. 1994). However. neltl1ar the Commission' s 
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order nor the Court's decision effirming that order lhould be construed aa rottrlctivoly 

aa may appear on the aurface. Again, context Ia critical. The tltuatlon addreaHCI by 

the Cornml11ion and, on Judicial review by the Court, again Involved an attempt by 

cogeneratora to require customara of a particular utility to become contractually 

reeponaible for the colla of the unit the cogenaratora proposed to build. While those 

who wt.h to 8fQU11 that In thla order the Commlulon Intended to prohibit all non· 

utl1ltlea who don't hold contractl with a purchaalng utility from proceecjlng under the 

Aot oan find aupport for their poaltlon In the Commlulon'a order (and In the order In 

which the Court affirmed the Commlllion'a declalon to diamlaa the eppllcationa), 

FIPUG believes a cloaer enalysla dlaclosaa that tha precise declalon of the Commlulon 

Will far more limited In Ita ICOpl - 11 lt.IJ JbA Comm!uion's inWll rogardlno lbA 

erecedental ef(ect Qf lb4 2ClW, 

In theae docketl Nnaau Power and Ark, who had no "obllgetfon to serve 

cuatomers• and no contract with a purchaalng utility, hed nonetheleaa urge ted e 

apeclf.e utility's need for cepaclty to maintain reliability that they proposed to aatlafy 

(through PSC·ordered contractl). In Ita order dlamlssing those attampta, the 

Commission explicitly lltatod: 

"It Ia elao our Intent 1hAllblllWIA1 ta narrowly conltn:od and limited to 

proceedlnga whareln non-utility genaratore eeak a dat~rmlnatlon of need 
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based m.a utjljty'afliiA". Order No. PSC.92·121o-FOF-EO 11 page 4. 

(emphalia aupplledl 

FIPUG submits that, by ~~ effect of the Commlulon'a own carefully aetected 

language, UM order dl$mlulng ~e appllc.atlona of Nauau Power and Ark doea not 

aerve ea pr~errt lor ~ treatment to be afforded on application by on entity 

proposing to COMtrUCt a true "merchant plant, • bec.auae ~o application would not be 

premised on meeting a partieuler utility' a need through a declalon and order of ~~ 

Commlulon. 

Since an entity proposing a "merchant plant" by definition dou not propoae to 

meat ~e need for capacity of a ..,aelnc utility, could auch en entity demonstrate e 

•need" for ~e plant wl~ln ~a meaning of the Act? Unless the Comml11lon were to 

lmpoae a etandlrd on aueh applicants ~.at h hu not Imposed on traditional utlUtlea, 

FIPUG submit8 UM opportunity to do 10 would exilt under the Siting Act. The need 

for •system rellebllity" is only one of several criteria enumeretad In the act. The 

ttawtory criteria ere: 

... ~e need lor electric ayttem reliablnty end Integrity. the need for adequate 

electricity 11 1 reaaonebla cott, ... whether tha proposed plant It the moat coat· 

affective eltamatlva avalllble .. . ~ conaervation meuuraa taken by or 
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rouonably avtlltblo to the eppllcont ... J.Wi Q1b.tt mone!l wftbln !11 iurildict!oo 

whish Is d"maroltvant. Section 403.619, Florida Statvtu lemphaals supplied) 

Cl .. rly, tilt undtrscored lenguege It not Dmlted to !he lmpect on a particular 

utility. At n"ntlonad earlier, !he Commlulon granted Florida Cruahed Stone's 

application, ba"d prlmatlly on the need for and benefrts to be derived from tho fuel 

efflclenoy IIIOOIIted with cogtnotttlon. AltO, purauant to thoae additional criteria, 

ut!!it!OI htYII protlored - end the Cgmml11lon haa occoptgd - Juatlflcat!ona for 

determlnetiOI\1 of nlld that ore nelthtr limited to the petitioning utility nor related to 

the rel!tbilhy of tho utlllty'o ayatem. In Docket No. 8t0045· EU, Florida Power and 

Ught Comptny elld tho Jeckaonvllle Eltctllo Authority proposed tho St. John's Rlvor 

P.awec Per\ proltOt two coof.ftred vnlta having ln-servlu dot .. of 1986 end 1987. 

In Order No. 10108. tho Convnlulon determined that the capeclty of the propoJed 

unita would not bl required for reliabRrty purpoMa until at lean lii.l. However, !he 

Commlallon t!lttd, ·we oonnruo the "need for power• lasue to encompass several 

aspoote of need .... Unc!udlngl tha aoclo·ocongm!c nuA of reducing tha consumption 

of Imported ollln tho 11111 of Florlde. • 1Emph11l1 supplied). 

Staid lllgtlyupon thed .. lroblllty of reducing Florida's dependance on imported 

oO, the Comn\l .. lon grented lht dotarmlnetlon of noed requested by FPL end JEA. 
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Slmllarly,ln Docket No. 810180, the Commission considered an application for 

a determination of need by the Orlando Ultilities Commission. OUC proposed an in • 

service date of November 1986 for Itt Stanton coal· fired unit. In Order No. 10320. 

the Commluion concluded that the capacity of the unit would not be needed for 

reUablllty purposes "during the 1980's". However, the Commil81on also examined • ... 

another aapect of the need luue ... thasoeio-econornio need of reducing the State's 

consumption of imponed oll. • The Commission reasoned that the project • •.• will 

provide significant' economic beneflts for penlnaular Florida in terms of supplying en 

alternative to oil-fired capacity generation. • It concluded that the unit would help 

enable electric utilities to meet end aurpess the Commission's goal of reducing 

&tetawlda oil consumption. The Commission a.lao took Into account the effect of the 

unit on the FCG'a Energy Broker ayetem. It found that the unit would enable OUC to 

produce more coal-fueled and nuclear· fueled energy than its system would require at 

times of minimum load, and enable It to market such excess energy as economy 

energy on a penin•ula-wide basis. Order No. 10320, at pp. 3-4. 

If " traditional utiJitJu• may justify propoaed units on the beals of considerations 

that go beyond a pllftlculeJ utility' a reliability criteria, and address benefits provided 

to the Stete of Flor!deendlor peninsular Aorlda aa opposed to a single utility system, 

It follows that other applloants ahould heve the 111me opportunitY. In thasa brief 

commenu, FIPUG will not anempt to ldorlltify ell of the potential "eapecta of need, • 

(including aa.pectl of aocio-.eonomlo needa); that may be avallabla with respact to a 
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potential application by the proponent of a merchant plant; however, FIPUG believes 

auch aspects of "need" could posaibly Include general reliability benefits (as In the 

ceae of Rorida Crushed Stone, even without a contract), greet.er efficiency, abundant 

low·coet sources of energy, a mora competitive whoiOBale mari<et (including. perhaps, 

en Impetus towatd real price-bued competition), lower prices on the Energy Broker. 

reduction of capital investment riske to ratopayere, conservation and environmental 

banofita through displacement of older, dirtier plants, etc. 

II. Can a merchant plant be built without certification pursuant to the Power 

Plant Siting Act? 

RPUG'a thort antwer: If It Ia determined that the proponent of a merchant 

plant Is not a logitimoto applicant, then e r.alatod analysis of the relationship between 

the requirement of "need" and costs to re!JOpoyers should support tho conclusion that 

a merchant plant Is not subject to tho requirement of the Act. 

Tile analysis of the applicability of the Siting Act definitions to o "merchant 

plant• differs fundamentally from the type of applications brought by a traditional 

utility, or even by a cogenerator holding (or offering) a contract with the purchasing 

utility. The Impact of a proposed power plant 2n rateoayers constltutea a algnlficont 

aspect of the "need• portion of the Act. Where 11n application Is filed by a utility, or 

11n Independent developer hOlding (or offering) a contact with a utility. the claimed 
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benefits must be correlated to the plant costa that the applicant proposes to place on 

customers. With a merchant plant, the applicant 110sumes all of th11 risk associated 

with the cost of the unit. When built. the unit will operate only if the applicant 

succeeds In demonstrating to the wholesale market that It con supply power that is 

more economical than available alternatives. If It were ultimately to be determined 

that the proponent of e merchant plant ie 1not en ~applicant" as doflned by the Siting 

Aat. it appears to FIPUG prellmjnarlly that a oarollel analysis could well support the 

conclusion that, because the statutory necessity for a "datermination of need" eri11s 

from the requirement that ratepayers bear the costs of units certified under the Act, 

"merchant plants" .nould not be subfect to those certification requirements. 

Ill. If the answer to both of the above is NO, does the Florida Electrical 

Power Plant Siting Act frustrate the FERC'a policy for a competitive 

wholesale market by reetriodng entry? 

FIPUG's short answer: Interpretations of the Act that operata to prohibit the 

construction of merchant plants would Impede the development of the competitive 

wholeaa.le market envisioned by FERC. 

In Order 888, tho FERC stated that its goal Is to facilitate the development of 

competitively priced generation supply options. To that end, FERC has moved to 

Implement tho Energy Polley Act of 1992 by establishing rules for certain generators 
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mey obtain Exempt Wholeule Generator statua. It haa moved to eeae marlcat entry 

for aellera of geMrltlon from new fec:Uitiu. It hea moved to adopt ruloa dealgned to 

guard egalnatdlecrimlnatlon In eccen to needed tranamlallon fecilitloa. Tho FERC he a 

e1to begun to epprove merlcet-bued pricing of wholuale tranaactlona on a case by 

c:ae b~. FIPUG aubmlu that if it ia ultimltely determined thet o •merchant plant• 

require• cortlflo.tlon under the Siting Act,, ADd that the proponent of the plant Ia 

precluded from 8pplylng for certlficotlon, tlilat reault (epart from other problema) would 

Indeed fruat.rato the policy of FERC fevorrng more competition In the bulk wholoaalo 

merlcet for power. 
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John W. McWhlrter, Jr. 
McWhirter, Roevoe, McGlothlin, 

Oavldaon, Rlef & Baku, P.A. 
Pollt Office Box 3360 
Tampa, Florida 33801-3360 
Tolophono: (91 3)-224-0888 

~ua~& aep A. McGOullifl 
McWhirter, Reevee, McGlothlin, 

Oevldaon, Rlef & Baku, P .A. 
117 South Gedaden Street 
TellehaiiH, Aoride 32301 
Telephone: (904) 222·2626 

Anorneya for the Florida lnduatrlel 
Powor Usera Group 
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