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Octobar 30, 1597

Ms. Blanca §. Bayo, Directot
pivieion of Records and Reporting
Florida Public. Service Commission
2540 :Shumard Oak Boulevard
Tallshassee, Florida 3239%-0850

Ra: Petition of Imc-hgrico cOmpany for a Declaratory
statement cOntiming Non-Jurisdic:tional Nature of Planned

Dear Ma. Bayo:

Enclosed for £iling in the above docket on kshalf of Tampa
Electric Company are the original and fifteen (15) coples of each
of thae following:

1. Tampa Blectric Company’s Petition for lLeave to Intervene
and Raquest for Hearinq, Py (a4

&
2. Tampa-nlactric Company’s Answer and Raquest for Hearing;

and — RS =27
3. ‘Tampa Electric Company’s Reguest for an Opportunity to
/ Address the Commission. __ . 305-97
ACK Please acknowledge receipt and filing of the above by stamping
AFA the duplicate copy ot this letter and raturning the same to this
iter. , .

APP 4;
CAF Thank you*fdr your assistance in this mattar.
Cru Sincerely,
cra . ’

e

v‘ﬁames D. Beasley

JDB/hjn
Enclosures

! \ °°‘35M ypgﬁ&gs of Record (w/encla )
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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISS8ION

In re: Vetition of IMC-Agrico Company )

for a Declaratory Statement Confirming )

Non-Jurisdictional Nature of Planned }) DOCKET NO. 971313+EU
Self-Generation. ) FILED: Octobear 30, 1997
}

Thﬂ?& BLECTRIC COHPAHY'B

1. Tampa Electric Company ("Tampa Electric® or “the
Company"), puvrsuant to Fla. Admin. Code Rule 25-22.039%, petitions
the Commisasion for leave to intervene in the above-styled cause on
the ground that the power generation project and a2esociated powver
sale arrangament proposed by IMC-~Agrico Company ("IMCAY) and its
partner, Duke Energy Power Services, LLP ("bDuke”) will prove to be
an unlawful and elaborately devised retail sale. If permitted,
this IMCA/Duke project will result in the shift of significant
costs to Tampa Electric’s remaining customers or to Tampa Electric
itself. Therefore, Tampa Electric’e interest is direct, immediate
and gerrane to this proceeding.

2. The name and addrese of the petitioner are:

Tampa Electric Company
Post Office Box 111
Tampa, Florida 33601
3. All pleadings, motions, orders and other documents

directed to the patitioner are toc be served on:

Lee L. Willis Harry W. Long, Jr.
James D. Bsasley TECO Energy, Inc.
Ausley & MHcHullen rost Office Box 111l
Post Office Box 391 Tampa, FL 33601

Tallahassee, FL 32302
DDCUHEHTHEMBEB-DAIE

t-4:206-0CT W&
FFSC’RECDEDS/REPGRIINQ
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Angela Llewallyn
Regulatory Specialist
Tampa Electric Company
Post Office Box 111
Tampa, FL 33601

II. pDagkgreund
4. IMCA has petitioned the Commission for a declaratory

statemant to the effaect that the proposed ownership and operational
structure of certain planned generation facilities and transmission
facilities ("the Project™) will not constitute a sale of
electricity to the public at retail or subject IMCA, Duke, their
affiliates or the owner of the Project to regulation as a public
utility under Chapter 366, Plorida Statutes.

5. By Duke and IMCA’s own admission, the cilrcumstances
surrounding their Project are matters of first impression for this
Commission!, As discussed in more detail in "Pampa Electric
Company’s Answer And Reguest For Hearing®™, filed concurrently
herewith, IMCA’a proposal is substantially different from the
precedents which IMCA cites as authority for the relief which it
has requested. Beyond unsupported assertions with regard to the
general content of crucial, project-reslated contracts which have
yet to ba negotiated, IMCA has offered no factual basis for a

determination that its proposed arrangements constitute legitimate

1see Duke Mulberry Reguest To Address The Commission filed in
Docket No. 971337-EI, In re:




‘self-generation and not an unlawful retail sale of electricity.
Indeed, without an examination of IMCA’s proposed partnership,
lease and O&M agreements, for example, there is no way to determine
whether or nét IMCA would bear the actual risks and rewards of
ownership of the project and, therseby, havea & "unity of interest®
with the legal owner/lessor, as previously required by this
Commigsion. Clearly, Duke’s ownership interest, managenent

position &and active involvement in the project implies the

contrary.

III. Tampa Electric’s Right to Participate in this Preceeding Is
Clear

6. Under the two prong teat of Aqgrico Chemical Company V.,
ation, 406 So.2d 478 (Pla. 2nd DCA

1981), to have standing, a party must demonstrate that (1) it will
suffer an injury in fact of sufficient immediacy to entitle him to
a Section 120.57 hearing, and (2) this injury must be of the type
or nature the proceeding is designed to protect. Tampa Electric
respectfully submits that it meets this test.

7. On information and balief, Tampa Electric believes that
the project, as defined in IMCA’z petition, would constitute the
retail sale of electricity to at least one of Tampa Electric’s
industrial retail customers, IMCA, and would subject the owner of
the Project to regulation as a retail public utility under Chapter
366, FPlorida statutes, giving rise to a territorial dispute. IMCA

is currently a retail cuatomer of Tampa Elactric and has numerous

-3-.
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: serv:l.ca territory

’j‘facilitias locatedw with:ln Tampa Blectric s authorized ratail

T the‘:extent that Duke, IHCA or their atfiliates provide

retail electric aetvice with:ln Tanpa Electric'a comiasion approved

sarvice tmitory " aa the company believen would be the case under

1, the company vill have an interest in and a right

to opposa such' service under Bection 366.04, Florida Statutes.

'rhat aeotion givea the Comisaion the jurisdiction and duty to

i:pon, petition o! a utility or on its own motion, any

authority to resolve

territor.lal disputes dovataus with the Commiesion 8 jurisdiction

vand duty under Sactioni 366_ 04, Florida Btntutas, to supervisa the

relia'“ev sourc ot enarqy tor oporational and emergency purposes in

this i st.éte and -the avoidanca of unecononic duplication of

ganaration, . tranmiss:lan __and distribution facilities. IMCA'S

patition in this proceadinq and Tanpa Elactric’s opposition thereto

create a ripe and justiciable controversy under the above~

ref;aronced statutory authoritiea of the Cc:miusion.

Iv. Do ‘1 o..;:mcm s.ﬂ.nequest or. A Mcluatory order, The Commission
'ﬂhonld ‘HWot Aot On .The Baeia Of INCA‘s Untested Amsertions,
Given 7The  Substantial Intereste Of Tampa Bleotric hnd Ito

‘Betau cuumxs mucn woula bo ufected by the Dupoa:lt:lon of




1ts public‘utility obligation, Tampa Electric

 has planned constrﬁotéd:and operet@d 1ta electric systen, in

televant part_fto axvavthezanticipated anergy naeds of its retail

,interruptiblv oustomerslfthe largest ot which 48 IMCA. Thaere are

a wide 'Variety ":'of coat:n that will ba’ atranded and ultimately

shifted.to Tﬁépa;zlectric's remaining ratepayars if retail sales to

IMCA are red’ ed

i:ooobﬁlt IMCA and Duke carry tkrough their

proposal 'and xgca r ‘uccs ‘purchasee from Tampa BElectric by

npproximatelyllzo nw the"oeult could be at least a §12.3 million

Tha ‘ravenuaeg collacted

reduction in‘annualfretail base revenua.";
fronm IHCA undarythe 1nterruptibxa tariff reflect recovery of the
cost of tha production,_tranamission ‘and subtranauiasion lavel

.tunctiona recovery would be

trannterred'to;tha _anaining'tirn and interruptibla customer base,

provides a;fuel coat henarit-tolfanpa Electric’s ratepayers through

ite contrihutions\to'the overall average cost of fuel. The loss of

enargy sales to Iuca.will, theratore, increase ramnininq ratepayers

fuel . costa.:jln part this\ia hacausa the coat ‘of 1ncremental fuel

is laaa than avarage ab raduced enarqy salea will sexrve to raise
Wm)},.  -,v““ i"'Ilv{“addit:h.m,, IMCA also takes a higher
pnrcentage jo g 1t05 anargya nt oft-paak hinoa when system and




in prﬁduneion, tranﬂmiuﬂlon and subtransmission plant to serve the
"A’e load ‘in antiospation that ‘the load would ‘hot be

total ot;
lost to'retail Be viae provided hy othera.v ‘Loss of such load would
‘ 'and vsaaa or .all ot that inveatment without an

opportunitywto n\Aigate;thegloss through additional salns to new

customars.. "particular, siqni!icant transmission and

subtransmission inveatment haa hean wade to serva the delivery

x&‘_:liiould ba stranded should the expected load
“{,M}Thus, the substantial interests of Tampa
, ”,steners will be directly affected by the

Commission?av_eselution ot’the ratail service iseue presented, aven

putting aaidaJthafprevioualy dsscribad negntive otfecta on fuael
‘ simply stated,f
ratapayera 1n‘tbis matter are high.

costs.  the "stakes“ for Tampa Electric and its

14.  c ’ﬁiongshoula not be tempted to take as factual,
theratore, theﬁconolﬁuorf uasartiann made by IMCA in its Pstition.
Any admonition ihat daclatatory orders apply only to the extent
that the asaumed undarlyinq facts are correct would not be

adequately protect Tampa Electric and its ratapayers from the

consequences unlautul retail salaa in thia instance. Such is
the case becaus the descriptions offered of the arrangements among

Duke, IHcA and the Project ouner are so ahstract, general and

,conclusory that?’ rulinitin tavot of the Petitioner would be a

licensa andf;: 1nvitation to roam bayond the constraints of

existipg law.i ndaed none of tha contracts, such as the critical

partnership, laase,fand O&M agteementa alluded to in IMCA‘s




"P@ﬁiﬁibﬁj hava}baenjnagotiatad.

: I:_thia Cummission‘ﬂeternines, on the basis of IMCA's

~untested 'aaaertions that tﬁe ‘Project does not amount to an

thon there is not likely to ba any

tslde ot a CQmmission p:oceeding. Therefore, it is

conceivahla tha“ éhevprojeat ‘could be constructed and put into
operation with no exaalnation of the facts whick wonld identify the

Project as anainatance"oz an ‘unlawful retail sale.

v. fﬁquzétﬁﬁiﬂﬁoarinq Under Saotion 120.87, Florida

16;*“Tumpalxlectric raspacttully requests that a hearing be

convened ;undﬁ fe provisions of Bection 120.57(1), Florida

statutes. ;Ther_‘are disputad 1sauee of material fact in the sense

that IHCA's'Petition tot\q_Dcharatory Statement does not allege

facts specitic or\axfenuive anough to wvarrant a determination that

the proposad tr”

actions dascribed in the petition wouid not
constitute the}retail salefof?olectricity wvithin Tampa Blectric’s

retail service”tarritory.f,Alformal ‘proceeding is necessgary to

determina,:through"discovery'étha(presentation of avidence and

cross-examination' theftrue nnturo of IHCA's proposal so that a

claar determination*may A nade}aa~to‘whether thu proposed Project




‘will ba cwned and oporated in such a way ae to ettect tha retail

 sale of elaotricit
366.04, Florida ’tat tes.

. contrary to the purpose and 1ntent of Section

17. Tampa lectric dinputas IHCA'a apparent belief that its

Petition seta‘ fth idequate facta upon which the Commission can
conclude thatuluca3ismentitled to the relief it requestn. Tanmpa

Electric, 'jﬁ :v@, 1_ ; ]“' characterization of tha facta and

will be affected :hy the disposition of IMCA‘s Petition.

Accotdingly,

Tampa Elactric should bo granted intervenor status in

this proéeéding.,

VIII. Qgﬁﬁiﬁgigﬁﬁ o
WHEREFORE, Tanpa Blecttic COmpany'patitions tha Commission for

leave to intervene aaza tull party in opposition to IMCA’gs Petition
' in and for tho conveni.ng of a formal hearing

pursuant to SQotionilao 57(1), Plorida Statutes.




DMEDtni : 30th da ot mom' 1987,

?ﬁgs@écttully submitted,

:j_;"Tallahassea, Fldrida 32302
~(850), 224-9115

H.ARRY ﬂ. NG, JR.

- TECO" Energy,.Inc. .
‘Post ‘Office Box 111
'I‘ampa, ‘Plorida 33601-0111

'A'I‘TORNEYB FOR TWA ELECTRIC COMPANY



Mr., JObn W. HOWhirter,Jt.
McWhirter, ‘Reaves, . ubslothlin,
Davidson, Rief & Bakas, PR,
Post Office Box. 3350 . s
100 North Tampa street
‘Tampa, FL. 33602-5126 :

" Mr. Josephih. HuGlothlin (
Ms. Vicki Gordon:Kaufman -
HcWhirtar, Reevea, Hcclothlin,

‘bavidason, Rief & Bakas, P. A-,,

117 south. chadan ‘Strest .
Tallahassee, FL 32301 g

HMr. Steven F. Davie
IMC-Agrico Company

Post Office Box 2000
3095 County Road 640 West
Mulberry, PL 33860
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