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P,0, BOX am) {21P 32302)
- TALLARABSEL, FLORIDA 2230!
. 18BO) BRA-QI18 FAX (850) R2R-7860

Octobar 30, 1597

Ms. Blanca §. Bayo, Directot
pivieion of Records and Reporting
Florida Public. Service Commission
2540 :Shumard Oak Boulevard
Tallshassee, Florida 3239%-0850

Ra: Petition of Imc-hgrico cOmpany for a Declaratory
statement cOntiming Non-Jurisdic:tional Nature of Planned

Dear Ma. Bayo:

Enclosed for £iling in the above docket on kshalf of Tampa
Electric Company are the original and fifteen (15) coples of each
of thae following:

1. Tampa Blectric Company’s Petition for lLeave to Intervene
and Raquest for Hearinq, Py (a4

&
2. Tampa-nlactric Company’s Answer and Raquest for Hearing;

and — RS =27
3. ‘Tampa Electric Company’s Reguest for an Opportunity to
/ Address the Commission. __ . 305-97
ACK Please acknowledge receipt and filing of the above by stamping
AFA the duplicate copy ot this letter and raturning the same to this
iter. , .

APP 4;
CAF Thank you*fdr your assistance in this mattar.
Cru Sincerely,
cra . ’

e

v‘ﬁames D. Beasley

JDB/hjn
Enclosures

! \ °°‘35M ypgﬁ&gs of Record (w/encla )
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ORIGINg, #

| Bmagm ?mﬁtbk 'PUBLIC SERVICE COMMISSION

In re._Petition of . IKC~-Agrico. COmpany )

for a Declaratory Statement Confirming ) N

Non~Jurisdictional N&ture of Planned ) . DOCKET NO. ‘©73313-EU

sglf—Generation.- VR e )} FILED: October 30, 1997
: )

TKHPR BLBCTRIC COK?ANY’B

1. Tampa .Ele :ric'”COmpany (ﬁTampa Elactric® or %the

company®), pursuant to“Fla.»Admin. cOde}pule 25-22.037, files this
its Answer to the 'etition tor Daclaratory Statement filed on
behaif of’ IHc-hgti 0 Con "';("mcvn on October 15, 1997, and

Request for Hearing o “the ahove styled petition. IMCA has based

its request for reliefu:n‘conclusory assertions with reqgard to the
content of crucial contracts which have yet to be negotiated. In

addition, IMCA has attemfted to»persuade this Commission, through

erroneous 'r erance > - inapposi! QCOmmission ‘caBes, that its
proposed project involves tha selt-genetation of electricity in

contrast to tha unlawful purchase ‘at retall of electric service.

2. As discussed:below, IHCA has not offerad any reliabla
rmatior hich”would provide the Commission with a

reasonable:basis for grantinq the teliet raquested. In fact, the

scant asaertions”provided 1n IMCA'a Petition only serve to contirm

Tanpa Electric'a viev'that IMCA'B ptopoaal is nothing more than a

subterfuqe tor a f’tailusa of electric powar. Tampa Electric

respactfully requeata thatiit.the cOmmission im not disposed to
! e OCUMENT HUMBER-DATE
M%B? Oﬂw'ﬁ

. ,__,,ﬁps,,cf,npggnns/ataor;n‘r{g
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denying the relief requested on a summary basis, then the

Comnmission. should noti*:le oﬁ this ‘matter until-an evidentiary

hearing can be held o‘ examina the details of this proposed

"‘haaring could only be meaningful if

arrangsment. Of caursa such'

IMCA has rinalized“tha'datails of ite project-related contracts.

3. 'The namawand address of the answering party are:

w anpajnlectric ‘Company
- Post Office Box 111
Tampa, ‘Florida 33601

4. Al) pleadings,, motions, orders and other documents

directed to Tampflxlectriciara to ba served on:

Harry W. Long, Jr.
TECO Energy, .Inc.
Post Officae Box 111
Tampa, ‘FL 33601

;Regulatory Spacialist G
‘Tampa Eleotric Company -
Poat Office Box: 111 ‘
Tampa, PL 33601 . -

ber 10"1997 IHCA filed a Petition for DeclaratotY

Statement askin }th Vssion to issue an order declaring that

the propoeed ownerehip anﬂ operational structura of certain planned

electric:genexating:facilitiesnand_transmission facilities ("the




6. In pnrtioular, IHCA proposau to entet into a pattnership

with Duke Bnetgy ’owérMSarvices, (“Duke") tor the purpose ‘of

constructing a" oparating 'fnatural gas fited, combined cycle

electric generatingbunit and asaociated ‘69kV: trunsminsion lines,

The propoaed plant'sicapacity haa not yet baen determined but ie

expected to be anywher:“from 240 HW to 750 mw. IMCA asserts that

the proposed  1ant w__ldbaatist its own needs of apptoximately 120

MW, with the balan"aao voutput being sold into the wholasale

power market. It d Tsxnot appeat that the proposed plant will b» a

qualitying facility ’”althgugh ,IMcA auggeats that ¢this is a

possibiLity{

would each -be a: qeneral partner in the partnership which would

construct: and own the_Project‘ 5No spacification is given as to the

relativn rightsib ‘the partners.. signiticantly, the general

vpartner role omznuk:aconstitutea a dafining distinction from the

cases cited“bvanc



8. IHCA euggeat lthat~1']uould leasa approximataly 120 MW of

the plant's capacity undar a ,easa which would have an initial term

of only 10 yeara,wwithuoptiona to axtend for two consecutiva five~
year termns. Tha halance ot the plant's output uould be leased to
another subsidiary ot‘Duke which;would apply to the Federal Energy

Regulatory cOmmieeiofﬁfot Exempt Wholesale Generator statua. There

ia no indication_that{the_lease extended to. the ‘Duke subsidiary

would extend: tor 1as‘ thanitha ‘setul 1ifs of the proposed plant,

as would ba:thajcaaa\ or the IMCA lease. How the lease terms

relate to the aseertion of ownership interesta in the project is

unexplained. I
9, IMCA asserts that under the anticipated ten year lease

agreement it.would»n¢ "bligatedi o-make fixad lease paymanta to the

partnership, ragardlessv'of the ‘plant's output of electricity.
However, IMCA also acknowledges that it would not be obligated to

make such leasa”payments during tha ‘pendency of force majeurs

events which are noé‘defined»inithe‘IMCA Petition. No explanation

is provided - as to,the 1nconsist"ﬂcy of these "outs"® with a true

In addition,

ownership 1nterest. v_easa payments are only fixed for

the initial ten’yeat ermtand may be adjusted for each of the two

optional five-ye _gain, there is no indication that

the lease agreemant extended to thc{Duke subsidiary would contain

similar proviaiona‘

10. Finally, INMCA seartslthat it will be obliged under the

anticipated lease to operatéw“ndi_aintain its undivided ownership

in the. project..ﬂowever Iuca»may contract uith third parties, such



;the operation and maintanance of

IHCA's’uhaiﬁiﬁé;, nterast in the project. The clear implication ims
that Duke or, a Duke aftiliata‘will be the operator of the project -~

another defining dietinction from the prior cases cited by IMCA.

111, P:ooodu:alﬁﬁog;ggéppioag;uyIucn'a rotition Warrant Bunmary

'Vv HCA'B_Petitio fails to join an indiapensabla pariy, to

wit,; the lesso' ot}the »_oject, and should be dicmissed based on
this deficiency lona. Rule ;.410(b), Fla. R. civ. P.; Fla. Admin.

Code Rule 25-22 035(3). 2 In purticular, the Petition asks tha

COmmission to daclare that thfulessor would not be a public utility
subject to the regulatory jurisdiction of this Commission. Bection

120. Sss,xFlorid tatutes, provides that a substantially affected

person may seek'”"fde’ aratory ‘statement as it applies to the

petitioner': particular set ot ‘circumstances. Seg, alse, Fla.

Adnin. COde nu1e°35-22%021 (“f . .as it does, or may, apply to
Petitionar ;fi” r_par tuwl -" (Emphasis
supplied ) IMCA" H‘aoog not seek a declaration of IMCA'’s

éét’of ditcumntances-only, but also the

rights and%obligations otva nonparty, the lessor of the Projact.

This goea beyond_thevscope of_a declaratory gtatement under Section

120.565, Florida tatutes
?it 11_'ta ”thez ubility of tha Commission and Tampa

'and ?la. Adnmin. Code Rule 25-22.021.

Moreovor,

Electric to tes” .bougt discovery of a party to this proceeding,

the teal intende b lessor of ‘its intereat in the Project.

IMCA lacks standin to’ petition for a declaratory statement as to




»theﬁléééi;fiéhﬁé’ﬁﬁﬁ“5511§€t1°h8 of a nonparty.

Iv. fIMCh;B Pxopoaod nrojoot Iu lignifioantly Dissimilar From The
.Projects Described In The Cases Cited By IMCA In Bupports Of
fzto Petition;and naisos Issuea Whioh Are Matters Of First

projecta addressed by the commission in Order No. 17009, In_rxe:

. issued in Docke:

No. B60275-EU on December 22, 1986, and Order No. 23729, In xre;

;, lesued in

“900600-80 on November 7, 1990. On the basis of these

Docket No.
alleged similarities, IHCA argues that the relief which it has
requested ie consistent uith commission precedent. However, the
similarities cited by IHCA ‘are at best superficial. Even IMCA, in
the final analysis, has tacitly acknowledged this. Its joint
request with Duke in Docket No. 971337-EI to address the Commission
to explain the Projeot is based on the admission that the project

presents matters"of first impression for this Commission.

The"fmm oase involved lease financing for a QF

facility. Monaa to‘proposed to contrnct with a third party for the

construction of the facilities. Once the project was completed,

Honsanto proposed to lease the entire tacility for a period of five

years: and would,on eume on site all the steam and electric

| power. produced by th equipment. At the end of the initial loase



period, Honeante would have three options: renew the lease;
purchase the equipment et fair' market velue, or pay for the

diemintlement end_temoval ‘of the equipment. These are clear

indicia of en ownerehip intereet. Throughout the term of the
lease, moreover,:nonsanto would be responsibla for all costg and
expenses associated vith maintenance, repair, replacement and
operation ot the leeeed equipment, including the repair or

replacement of major capitel items, taxes and insurance. Finally,

Monsanto's leaee payments would be fixed and unrelated to plant

operation. Payments would oontinue to be due during planned or

unplanned outeges foti the facility., The lease payments were

analogized to mortgaqe paymente in terms of the risks and
» -t1 ] ssumed by Monsanto under the lease agreement.
14; In contrast, IMCA'e}proposed project would not be limited

to serving IHCA':r;i:;}waneteed, the project would be designed for

the express purpose:of lerving load beyond IMCA’s needs. Although

IMCA aeserta that ite leaee payments under the proposed Project

etruoture woulldbe unrelated to plent operations, its obligation

differe from'Monnanto’a apperent ebeolute obligation in that IMCA’s

lease paymente would be suspended during an event of force majeure.

IMCA has’ notiepecified what evente will constitute forca majeure,
leaving a great deal of opportunity to shift some of the risk
aesocieted with'irue ownership to Duke or any Duke affiliate,

IMCA’B ownership obligationeAat the expiration of the initial lease

tern, moreover, do ot_ap eer to be the same ae Monganto’s. Unlike

Monsanto,; IMC& apparently would not be obligated to renew the




lease, purchas btha ssets\outright, or pay to diamantle and retire

the assets.mro, h '”xtent that IMCA can simply walk awvay from the

lease After the ,nitial term, 1t cannot claim true ownership.
Obviously, thera are many other possibilities for IMCA to shift the

risks of ownership»to Duke or its affiliates since definitive

partnership, 1ease’"“nstru tion an operating agreemants have not

been provided\ For example_gwhat risks will Duke assume if it acts

as operator or construction contractor for the Project?

'nul, sited by Monsanto. Moneanto’s structure

to tha third-party lessor vere limited to risks associated with
changee in the tax laws with regard to ITC and depreciation

due to’ a lack ot taxable incomefand lack of reaidual value in the

equipment atter ha'expiration of the initial lease term. In

contrast to the;IMCA/Duke‘project, Monsanto was the only general

-partner involved N .a project, it was the only lessee and it was

the only operator. 'n short, Honaanto clearly bore all of the

risks ot ownerahip uhile IHCA clearly would not with regard to its




its existing(qualifyinq cogeneretion tacility.(”QP”) The expanded

plant would pri nore - pover than Seminole needed. Therefore

Seminole planned to soll?fny excess power at wholesale to one or

more utilities under PURPA and this CQmmission's conditioned its

order on reoeipt ot”QP status.

17.,'11 ordex to finance its project, Semineole transferred its

existing cogeneretion asseta to a wholly ownad subsidiary which, in

turn, eet up ‘& limited partnership to construct and own the new

facilities. Seminolee wholly owned esubsidiary waes the gole general
partoner, - ;hue qiving it total control over the project. Seminole

then propoeedkto”enterh'nto ‘a lease agreement with the partnership
which ita subsidiary controlled to operate and maintain the entire

cogenerationnfacility to meet Seminole's power needs and sell any

excess’ QF;power at who,esale to one or more utilities on behalf of

"f”Theic”mmission concluded that since Seminole and

the lessor limited«partnership had a "unity of interests® due to

Seminole s wholly:owned subsidiary being the sole general partner

of the leesor, the arran’ement would not result in Seminole or the

partnerehip being deemed afpublic atility.

18. Despite IHCA'a“ protestations to the contrary, its

specified



partner, Duke and thare is not that "unity of interest” which would

support thi:a ertio 'that the transaction amounts to nothing more

lling power to itselt. IMCA’s argumants to the contrary

ure- based on‘very general and conclusory assertions with regard to

contractaf‘which ¥have yat to be negotiated. Tampa Electric

‘fhe 00mmisaion to raeject these untested

reapectfully urges

assertions'aa a°basid for tha declaratory order which IMCA has

requeated.fsefore a: determination can be made as to whether tha

Project involve '?uni unlawful ratail sale or legitimate self-

generation,3 i tailed assessment needs to be made of the relative

interests, roles,_.isks assumed and benefits received of IMCA, on

and'of nuxe and its affiliates , on the other hand.

the one hand;

IVv. The caaninsion'a CQnaluniona ‘With noqara To IMCA‘a Public
otility - ‘gtatus ‘In" The: Context Of the IMCA/Duke Proposed
‘Projoct and: that of ‘Related Parties Should be based Upon the

a@plicationfot apeoitic, comprehonaive Guidolinau and the

195ffiﬁfﬁﬁéﬁiﬁéigfaﬁaﬂﬂghgﬁhﬁé; the Commission’s conclusions
ware based on,the’assumption that the petitioner would bear all of

the risks asaocinted vith "wnerahip and that acceptable leasa

financing arrangements wouldllpresant a unity of interest between

the 1essee and the 1essor. The COmmiesion's ultimate objective was

to distinguish true sel, ga 'ration, through lease financing, from

a disguised ratai_ sale ot power. ‘Under the more complex sat of

tacts presented by1 MCA 1n 1t5 petition, the commission cannot

distinguish IHCA's proposal from an unlawful retail sale without

systematically exami :ng the preciae manner in which risks and




re ° : ‘ ’under IMCA's final Project related contracts.
?29; f;, “ the;facta are  disclosed by IMCA, the following

benchmatka, among‘others"-should be applied by the Commission to

0 1ak  ot 1035 due to casualty ox taking post~
"mpl”ﬁion. ,
R skfof force majeure.

o ,Rightvto,participate in the appreciation of the walue of

';the3£acility (intereat in the residual).

Is tlterm limitations (e.g., of lease) and
'options to purchase.

;Rélation of term of interest (e.g., lease term) to
,uéeful ”économic life (in absolute years and
ceco’om ci’esidual value).

t"szisks as ociated;with operations.

?;\wfInterest in profita and losses of operation (e.d.,
’ ;;1ntere9t in otf-aystem sales).

”fcuarantees of _performanca.

*@Who bearl operational cost risks for maintenance,

47  repaira, fuel, ete.?

,ii,;;Who baars riske .of inadequate performance (output,
[ oapacity tactor, derating, availability, etc.)?
. :fWho baa:s force majeure risks on operations (e.g.,

Hv{jpaymentulbnly for -energy received or required
L;fpayments regardless of output and reason for
.:’r;e;s‘:}tl;aints)v ?




Lﬁﬁﬁfiuv;éﬁgépéisie'for’:egq;étOry mandated changes?

® _FCOntrol'over facility - Right to possession and use.

'ights to modify and expand.
. " control of dispatch.
'i_.véantroliovgr fuel usage and procurement

© Remedies for nonwparformance.

e Termination rights.
° 1Recourse ‘to third parties.

) obligations with _respect to financing.

\ : Capacity paymanta on take or pay basis v. paymants
)ased on availability.
;Fixed paymenta 'based on market value v. fixed or
rlahla payments based on financing coats.
Leése capacity payments in the event of force
3majeura payments.

.. BEconomic substance of arrangement.

;hra théte independent business reasons or is it
rompted by regulatory avoidance motives.

;Adequacy and valuation of assets contributed to the

_Allocation of risks, benetits, revenues, axpenses,

;andﬁ cash flows (e.g. Investments and lease

- 12 =



© paymente)

among all entities related to the

prohibited in‘ 'f}s s, 533 So. 2d 218 (Fla. 1988).

Tampa Electric urges the cOmmission to requira IMCA, as a pro-

requisite tc the_CDmmisoion's consideration of IMCA’s Petition, to

provide firal”contract language which addresees the above topics.

v. conclusion

22., Iﬂcatand Duke's proposed Project presents complex matters

of first impraasion. As discussed in Tampa Electric’s Petition to
Intervene And Request For Hearing, filed concurrently herewith, the
relief requastsd by IHCA in this proceeding would, if granted, have
a profoundly adverae financial impact on Tampa Electric and its
retail customers. If IMCA's project is deemed not to constitute a

retail salo on the baeis of assumed and incomplete facts, then

there may not be' ny oubsequent -procedural opportunity to test

IMCA’s assortions. Tampaéﬂlactric raspectfully suggests that the
stakes are much too high for the Commission to accept IMCA’s

assartions at tace value.




wnsnaronn; Tampa Electric respectfully requests that:

A) IMCA'@ Petition ‘for Declaratory Relief be denied on a

Fummary- baais,;or, alternatively, that

B) A ruling on IHCA's Petition be deferred until such time as
all indi-pensable parties are joined in this proceeding, there has

been presented final contract languaga defining all the rights and
obligations of IMCA, Duke, ‘the project owner and their affiliates
under the' project documenta and a hearing is held to exnmine such

evidence

DATED th ’s;aoth day of October, 1997.
: Respectfully submitted

LEE L. WILLIS
~ JAMES D. BEASLEY
. Ausley: & McMullen
. Post Office Box 391
" Tallahassee, Florida 32302
“(904) 224-9115

HARRY W. LONG, JR.

TECO Energy, Inc.

Post Office Box 111
Tampa, Florida 33601-0111

~ ATTORNEYS FOR TAMPA ELECTRIC COMPANY

,_-((14-




I HERBBY CERTIFY tha ;ytrue copy ‘of the foregoing Answer and
3211@6 nlhehalt of Tampa Electric Compnny, has

Hail or hand ‘delivery (*) on this 3 day

Request for hearin“,

been furnished by*U 8.
of 0ctobar, 1997 to the following.

Mr. John W.: Mcwhirter, I Mr. Steven F. Davis
McWhirter,Reaves, McGlothlin, IMC-Agrico Company
Davidson, Rief & Bakas,”P A, ... Post Office Box 2000
Post Office Box 3350 B ‘3095 County Road 640 West
100 North Tampa street» ~ Mulberry, FL 33860
Tampa, FL 33602 5126' ' A

Mr. Joseph A. KcGlothlin
Ms. Vicki Gordon' ‘Kaufwan
McWhirter,Reeves, Mcalothlin,_
Davideon, Rief & Bakas, P. A
117 South. Gadsdan Btraet s
Tallahassee, FL 32301
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