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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In Re: Petition for approval of an early

termination amendment to a negotisted Dockst No. 961184-EQ
qualifying facility contract with Orlendo Filad: December 1, 1997
Cogull..lnnd,l.td by Floride
f/
BRIEF OF THE OFFICE OF FURLAC COUNAKL

The Citizens of the State of Florida, through the Ofice of Public Counsel, pursuent to

Rule 25-22.056(3)(b), Floride Administrative Cods, the Order Establishing Procedure, Order No.

PSC-97-0434-P.0 -EQ, issued April 17, 1997, and the Order Modifying Procedural Schedule,

Order No. PSC-97-1009-POO-EQ), iamsed August 25, 1997, submit this Brief:

ISSUE I: Arse the economic riske associssted with projecied ratepayer savings resulting from
the Amendment 10 the Nagotisted Contract betwesn Florida Power Corporstion
and Oriendo Cogen Limited, Lod., reasonsble?

OPC: No. Risks that regulation will ot be sveilabls 10 flow back sevings, that savings
are too far in the future, that customers will leave before sceing savings, that the
discount rate is inappropriste, that projections are inaccurste, that costs will not be
offset by savings, and others, are all unreasonable.

FPC'S PROPOSAL IS NOT CONSISTENT WITH THE REVERSE AUCTION BID
SOLICITATION PROPOSAL.

As originally outlined by FPC when it suggested the reverse auction bid solicitation, there
weren't going t0 be any risks for customers. Before refunding excess revenues from revenue
decoupling, the company would test the waters 10 see if the prospect of immediate refunds could
be replaced with something even better. If (and ouly if) FIPC could find benefits from buying out
one or more cogeneration contracts which exceeded refunds from decoupling would FPC accept a
buyout offer from a cogenerator. The RFP provided that bids which provided benefits sooner
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rather than later would be given prefarence. [T.52] There was no expectation that cusiomer rates
might increase shove current levels.

FPC's suggestion for sa RFP reflected & belief thet the company’s desire to be better
positioned for competition could be wedded to the customers’ isterest in lower rates while
traditional regulstion continwed. In megotistions with respondents to its reverse auction
solicitation, however, FPC appareatly lsarmed thet, becaues of finencial constraints imposed by
lenders, cogensrators wers oaly amensble to buying out the latter contract years, afier loans were
retired. [T.61) Such a transaction remained attractive to FPC, but it drove a wedge between the
company's and its customers’ imserests. The buyout wes 100 expensive to be paid for from funds
carmarked for decoupling refunds. Moreover, ssvings would only be available in years expecied
to be dominated by competition.

FPC’S ASSUMPTION OF CONTINUED REGULATION IS INCONSISTENT WITH ITS
EXPECTATION OF RETAIL COMPETITION.

FPC's resclution of the dilemma gave riss 10 the inconsistencies which are so glaringly
apparent in this docket. First, FPC evidently decided thet, sven though it would be much better
off rid of the expensive purchased power agresment with OCL, it did not want to pay for the
buyout with company finds as it had dons in the Tiger Bay docket. Mr. Schuster testified that
“the OCL tramsaction is in many respects similar to Tiger Bay. [T.127) But to arguc: for ratepayer
funding, FPC had to identify customer savings which would exceed the buyout costs. Savings,



bowever, could be expected to materialiss only in the bought-out yoars when retail competition
was expected (by the company and everyons else) 10 be in Al swing *

FPC's solution was to construct sa snalysis which presumes the continuation of traditional
regulstion as a means to foros customers t0 purchase an snhanced competitive position for FPC.
[T.74, 88, 232] If this Commission acospts the premiss underlying FPC's proposal, however, then
it must conclude that retail competition will forecloss any opportunity on the Commission’s part
to order savings from the OCL buyout to be flowed back to FPC's customers. If, on the other
hand, the Commission believes retail regulation will continue in its present form for the next
quarter century and more, then thers is 5o resson 10 charge todey’s customers higher rates based
on speculative projections of savings for tomormow’s customers. Although capecity charges under
the PPA will be higher in later yoars, they will be effectively reduced by inflation and spread over
a larger customer base in the yoars at issue in this procesding. [T.134]

Even if the premise of FPC's case is accepted, the company's analysis fails to demonsirate
a realistic expectation of bensfits for sny ideatifisble customers. Current customers who kave
FPC’s system over the aext 22 yagrs cannot recoup anything. [T.134) FPC is not guaranteeing
| any benefits even for persons (if there are any) who are customers todey and will remain on FPC's
mwm.mwcqmmmwmapﬂhnm
itself, under the company's proposal is extremsly remote and entirely speculative.

One significant aspect of FI'C’s analysis is that it cannot be limited to an evaluation of
mawmammm“lthmthnym-mwymoﬂm

'FPC recently reorganized into strategic businses units to prepare for competition.[T. 129-
30, 133] Mr. Schuster conceded FI'C was motivated 10 buy out it PPA’s to put itself in a more
competitive position for the future. [T. 73, 81, 232)
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by the company stand for the propositioa that ggyone who funds the buyout and is reimbursed
from projected savings will be mads whols —~ if the company’s projections of capacity and encrgy
costs and the assumption of continued reguiation prove true. The obvious question is who should
bear the risk of inaccurate projections snd an sbesnce of traditional regulation in the future? The
obvious answer is: FPC.

THE RISKS IMPOSED ON CUSTOMERS ARE EXCESSIVE.

Approval of the company’s propossl would require today’s captive ratepayers to pay
$49.4 million in higher rates over five yoars to put the company in a better competitive position
tomorrow. In addition, cusiomers are expected to bear many unreasonsble risks. These risks
include, but are not limited to: (1) the risk that competition will supplant regulation, eliminating
the cost recovery mechaniom FIPC claims will be in place 1o flow savings back to customers; (2)
the risk that the discount rate used by FIPC is inappropriate for customers because their discount
rate is higher than the company's and, while customers will theoretically “eam”™ 8.67% under the
company’s proposal, they will bo peying much higher interests rates on consumer debt at the same
time, thereby losing money overall; (3) the risks thet the company’s projections are inaccurate and
there will be no savings; (4) the risk that curnent customers may leave FPC’s sysiem sometime
over the next 22 years, thereby losing money even if FPC’s speculative projections prove
accurate; (5) the risk that netural gas prices may escalate significantly in relation to coal costs
(which is currently being borne by OCL) will be placed on FPC's customers through adoption of
the company's proposal;, (6) the risk that customers will be burdened with stranded costs but that
stranded benefits will be retained by FPC for its own benefit; and (7) the risk that FPC will be



successful in imposing all thess risks on customers even though the company could fund the
buyout and recover all its costs, including its cost of capital, without burdening its customers.

If FPC’s set-present-value anslysis is meaningfial at all, it shows that the company should
be indifferent to funding the buyout as long as FPC is permitted to recover an equal amount, in
net-present-value terms, in the future based on its ows projections. It is certainly more likely that
FPC will still be selling electricity in Floride 26 years from now than it is thet a significant number
of current customers will still be buying their electricity from the company. Although, the OCL
contract amendment is contingent upon Commmission approval of the amendment, it is not
contingent upon Commission acceptance of FPC’s proposed msthod of cost recovery.

If FPC’s payments t0 OCL are deductible as incwsred for federal income tax purposes,
then the cost to FPC to fimd the buyout is significently less than the cost to its customers. FPC
could fund the buyout at a lower cost end recover its costs through the cost recovery mechanisms
in the years 2014-2023, thersby satisfying the terms of the contract amendment (which does not
specify cost recovery over the five years 1997-2001).

If, on the other hand, the paymants to OCL are not currently deductible for tax purposes,
then payments recoived from customers will be taxable as income.? In this latter case, FPC will
spend $9,881,000 per year but only be reimbursed a net-of-lax amount of approximately $6
million. Under its own proposal, FPC will, therefore, be funding spproximately 38.58% of the

’Mr. Schuster testified that it is essential to make conservative assumptions and
assume that the buyout cost will aot be tax deductible on a current basis. (T.127-28}]



buyout without recovering any of its after-tax cost of capital.” Under these circumsiances, Mr.
Larkin's proposal to have FPC fimd the buyout but recover its costs, including its cost of capital,
in the years 2014-2018 is very generous, and it is the same arrangement FPC stipulated to for
Tiger Bay im Docket No. 970096-EQ, Order No. PSC-97-0652-S-EQ, June 9, 1997.* [T 125-26]
THE CUSTOMERS' BISCOUNT RATE IS HIGHER THAN FrC'S,

FPC has not, on the record of this proceeding, established any logical relationship between
the company’s discount rate and that of the consumers. The compeny used its own discount rate
of 8.67% a3 a surrogate, but Mr. Schuster conceded the customers’ true cost of capital or
discount rate is wnknown. [T.112) This assumption leads to absurd results. For example, FPC
increased its discount rate recently becauss of changes in the compeny's cost of capital brought
sbout by changes in its capital structure andvor its cost of debt and equity. [T.112; This increased
the customers’ discount rate under FPC’s methodology even though Mr. Schuster conceded:
“How this actual customer cost of capital or customer opportunity cost or customer discount rate

moves, | don't know.” [T.113}

‘Mr. Schuster testified that “Floride Power has not requested a contingency provision 10
protect Florida Power from thet comsequence [of no curment tax deduction), we are accepting that
nisk.” [T.535-36)

In the order, at pags 3, the Commission aotes that the Tiger Bay regulatory asset is
expected to be fully amortized by Jamuery 2008. Notably, the stipulation, at paragraph 2g,
provides for appropriate trestment of the unamortised balence if retail competition prevents full
recovery under reguiation. Benefits from the OCL buyout will not start until 6 years later, in
2014, and net savings will not materialize before 2019, 11 years iater. In the 1992 order granting
FPC'’s last determination of need, Order No. 25803, issued February 25, 1992, at page 39, the
Commission approved oaly two of the four units requested because “{tJoo much uncertainty
remains with respect to Ploside Power’s resources in the 1999-2000 time frame.”



Mr. Larkin noted thet FPC’s cost of capital affects mome of the components, either
capacity or energy, of the costs FPC proposses t0 pass oa to its customers. [T.235] It is not related
cither 10 the buyout transaction itself (unless, of course funded by FIPC) or to the custiomers’
discount rate. An analysis assuming customers are investors in the buyout is only meaningful if the
customers’ discount rate is used. Mr. Larkin inquired of banks and concluded that 13%, the
interest rate on unsecured debt, is & reasonsble approximation of customer retum requirements.
His analysis shows that, sssuming the company's projections are otherwise accurmte, the
cumulative net present value of the company’s proposal is a negative $4,690,550. [T.233)
CONTRACT CAPACTTY COSTS ARE NOT PROJECTED PROPERLY.

FPC has assumed fiture capacity payments are siched in stone. [T 98) The reality is that
the capacity payments to OCL are based oa & formmle. [T.245-46] Moreover, the contract
explicitly provides an option for OCL o0 reduce its capacity. Article VII of the PPA, section 7.3,
pmvﬁudm“[amﬂdnm(l)y-wmhm?.i.udmupmvidedin
section 7.4 (addressing force majeure], the QF may decrease its Committed Capacity over the
Term of this Agreement by amousts not to excesd in the aggregate more than twenty percent
(20%) of the Initial Committed Capacity specified in section 7.1 hereof as of the Execution Date.”
Appendix to Petition, Negotisted Contract, at page 14. FRC, however, has not addressed either
the possibility or the likelihood thet OCL would reduce its capacity commitments and capacity
costs under the contract in fiture years.

REPLACEMENT CAPACITY COSTS ARE NOT PROJECTED PROPERLY.

FPC will not replace lost generation from the buyout with an equal amount of capacity

from another source. Mr. Schuster testified that a combined cycle unit built to replace the PPA



capacity would be of a larger size. [T.94] Replacoment case capacity costs should, therefore,
reflect the actual size of the replacement unit and all sssociated capacity costs since that is what
customers are going ¢0 be asked to support ia rates under the company's proposal.

THE BUYOUT PROFOSAL I3 NOT ANALOGOUS TO A COMPARISON OF
GENERATION ALTERNATIVES.

FPC and OCL stsempted to portray the net-pressst-value analysis done by FPC for the
buyout as being ressonsble because it was similer to anslyses accepted by the Commission in need
determination proceedings. [T.18, 22-23, §3] Evaluation of generation nlwmnwu. however, is
driven by fm“bﬂflw. Load growth or the retirement of existing units
leaves the utility with no choios but to add capacity either by purchasing or building.

Once the decision is made to construct, the net-present-value analysis focuses on which
generation alternative has the lowest life-cycls costs. Everyons knows that projections of future
costs are going to be wrong to some extent, but the seed to act requires that a decision be made
based on the best information available. Reliance must be placed on projections of capacity and
energy costs going out many years into the fsture. In & need determination order, the Commission
implicitly responds 10 customars’ concerns which may be expressed as follows: "We understand
that something must be done and costs will increase, but we ask that you, the Commission,
require the compeny to construct the lowest cost altemative consistent with appropriate reliability
and fuel supply criteria.”

The utility’s cost of capital is appropriate for evaluation of shematives bocause the assets
will actually be owned by the company. [T.110-11] Customers are not treated as investors in »




need determination proceeding. And, if they leave the system, they will not forego future savings
which were tied 10 excessive current retes.

The OCL buyout is a different matter altogether. Lights will not go out if FPC's buyout
proposal is rejected. FPC hes not besa forced to consider allematives to replace a status quo
which has become untenable. Indesd, the status quo mey tura out to be just fine if natural gas
prices escalate significantly in rolation to coal prices such that the OCL. contract is & bargain in the
last ten years when compared to 8 compeny-owned natural ges-fired ahternative. This is a risk
currently being borne by OCL that FPC would foist upon its customers. [T.93)

Customers who will leave FPC’s system over the next 22 years are definitely better ofl
with the status quo. Even those customers who will still be on the system for the next 27 years
won’t see any benefits that would not be availeble in & competitive environment regardiess of the
action taken in this docket.

FPC is in the business of making isvestments in return for the opportunity to eam a fair
return. As a corporation (an artificial lagal entity), it is not uaressonable to presume that FPC has
an indefinite benefit horizon. And, while it is rensonable to require customers to reimburse FPC
for its prudent investments as asests are consumed, it is unreasonsble to require customers with
shorter benefit horizons and much higher discount rates 10 step into the company’s shoes and
make the initial investment on the compeny’s behalf. The interests of FPC and its customers are
not aligned in this proceeding. It is difficult 10 imagine customers asking. "We understand that
you, the Comenissioners, don’t have to do anything, but plesse raise our rates over the next five
years by $49.4 million s0 we can see if FPC's speculstive projections for the next 27 years and the



assumed continustion of & fusl and cagacity adjustment cleuss in the years 2014 through 2023
prove true.”

Once a gemeration aliernative is sslecied, there is mo opportusity to second guess the
decision. Projections may prove inaccurate, but there will be no opportunity to replace the
selected alternative with one thet was rqjecied. Similarly, once the capacity of the avoided unit is
fully subscribed, there is no opportunity 10 decide that customers would heve been better off if the
avoided unit had actually been built instesd of entering into purchased power agreements with
cogenerstors. FPC's contention that customers are betser off with the buyout than they would
have been had the avoided unit besn built is, therefore, meaningless. [T.62-63) The avoided unit
could only have existed if the PPA’s had never besn entered into. The buyout is an issue,
however, only because the PPA's preciuded comstruction of the avoided unit. The buyout can
only be compered to continustion of the PPA; it cannot be meaningfully compared to an
alternative that could not have occusred.

Moreover, this case is premised on the fact that FPC found out Iater that the PPA’s were
not economical altematives because of unforeseen improvements in combined cycle technology.
{T.81, 84) Had the svoided unit been built, FPC would be stuck with a generating resource which
cannot compete with combined cycles. The PPA, which is based on the costs of the coal unit,
mmnmmmzmaumwmdmmL-min.
competitive environment. FPC’s customers, however, may not be because they will only have to
pay the market price in the future under competition. it is FPC that has benefitted from the fact
that it did not construct the svoided coal unit. The PPA buyout allows FPC to become more
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to the QF under the torms of this Agreament, psyments to the QF from the

Appendix to FI'C’s petition, Negotisted Contract, page 33.

Although the Commission may be preciuded from dissllowing recovery in the fisture, FPC would
apparently be released from amy payment obligations under the PPA if the Commission lost
jurisdiction sltogether because of retail competition.

The proposal offered by FI'C in this case is not the only ons which would satisfy the terms
of the contract amendment. True, the smendment is contingent upon the Commission allowing for
recovery of the buyout costs through the cost recovery mechenisms, but it is not specifically
contingent upon recovery being allowed in the years 1997-2001. If FPC were to fund the buyout

and recover the costs (including the eflertax cost of capital) through the cost recovery
mechanisms in the years 2014-2023, the terms of the contract amendment would be satisfied.



betwesn Florida Power Corporstion and Orindo Cogen Limited, Lid,
reasonsble?
OPC No. FPC did not represeat the 1991 OCL comtract as containing intergenerational

FPC and OCL should be foreciosed from addressing this issue. In its order denying FPC's
petition, the Commission’s decision with regards 00 intergenerational inequity was tied to the
length of time customers would have to wait for net savings:

The Amendment contradicts the cljectives of the reverse auction bid solicitation

and has negative offocts on intergenerationsl equity due 10 the lengthy payback

period. FIC's petition requests approval 1o recover $49.4 million from its current

ratepayers over the amt five yours to receive & net baneflt of $32.9 million.
However, FPC's ratepayers will not ses this benefit until the year 2019, or 22

yours from todey.

Ovder No. PSC-97-0086-FOF-EQ, ot page 3.

FPC could not reach the issus whether the Commission had adequate standards for
defining intergenerational inequity or whather the Commission appropriately applied its existing
standard in this case without also coniesting the Commission’s conclusion that 22 years is too
long 1o wait.’ FIC originally sanounced an intent to contest this conclusion, stating at paragraph

*How undefined could the concept of intergenerational imequity be if FPC “knows™ it was
created in the original PPA and that it would be mitigated by approval of the buy owt? FPC,
however, was not motivated to buy out the OCL contract because of perceived intergenesational
inequities. Rather, changes in fsel prices and improvements is combined cycle technology made
the PPA’s high cost relstive to curvent sliernatives. [T.81, 34,94) FPC’s PPA’s cost sbout $50
per megawatt-hour, whereas curment combined cycles are in the $30-$33 per megawatt-hour
range. [T.82)






at differont times. Section 366.06(1) requires the Commission to “consider the cost of providing
service to the class, as well as the rate history, value of service, and experience of the public
utility; the consumption and load characeeristics of the various classes of customers, and public
acceptance of rate structures.” Inguiry into public acceptance of rates necessarily implicates
considerations of intergensrational insquities. Any ressomsble reading of the statutory language
indicates that, if traditionsl reguletion is assumed 10 continue, current customers would have 10
pey solely to benefit fsture customers. The parameters of imtergenerational inequity do not have
to be defined with precision for the Commission to recognize that when net savings will not be
reslized for 22 years, the result is intergenerational inaquity.

FPC's position thet the buyout simply ssitigates intargenerational inequities croated by the
PPA is without merit. In 1991, when PPC signed the PPA with OCL, the utility thought it was
appropriste 10 do 30 and that the capacity end emergy costs were fhir and reasonable. (T.81) FPC
was forthright, disclosing to the Commission how capacity and energy costs would be recovered
from ratepayers, with capacity costs being lower in early yeers and higher in later years. [T.523]
FPC apperently did not represeat t0 the Commission that the company was asking to create
intergenerational inequities. Nothing in the Commission order approving the PPA suggests the
Commission approved the PPA based on any knowledge or assumption that the contract would
create intergenerational inequities. [T.524] Customers would be paying the costs of the PPA at
the time it was being used to serve them. [T.525-26] Surely, FPC is not suggesting that the mere
fact that prudemt costs are higher in one period then in another gives rise to intergenerational
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as noted sbove, FPC’s witness, Mr. Schuster, conosded that the proposal as originally filed and as
modified in his Exhibit 7 would aot produce met savings before the year 2019. Therefore, under
the provisions of Section 120.80(13)(b), Florida Statutes (Supp. 1956), the matter should be
deemed stipulated.

ISSUE 4:

Should the Amendment to ths Negotisted Comtract betwess Florida Power
Corporation and Oclando Cogea Limited, Led., be approved for cost recovery
pursuant to Rule 25-17.0836, Florida Administrative Code?

No. FPC did not idemsify Ruls 25-17.0836 in its petition according to Rule
22.036(7)a)4, which requires that the petitioning party identify the rules and
statutes which entitle the petitioner to relief’

If spproved, how should Florids Power Corporstion recover the expenses
associsted with the Amendment to the Negotisted Contract between Florida
Power Corporation sad Orlando Cogen Limited, Lsd.?

FPC should not be permitted 0 recover the buyout costs from its customers. FPC

should, however, be permitted to recover the buyout costs through the fue! and
capacity cost recovery machanioms in the years 2014-2018 if the company funds

the buyout.

Should this docket be closed?

Yes.

FPC did not establish its standing oa the record of the hearing in this docket, so the Office
dmcwmmmﬁuﬁ“-M'lmdﬂnPMhium.m
alleged its substantial interests were affocted becauss its propossl would “provide net savings of
over $400 million to Florida Power and its customers and will mitigate the exposure of Florida
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Power and its customers to potentislly strandsbie costs in the future™ Flosida Power
Corporation’s Petition on Proposed Ageacy Action, st 5. Public Counsel’s motios 10 dismiss for
lack of standing was deniad in Order No. PSC-97-07T19-POF-EQ, issued July 1, 1997. The stated
resson for denying the motion to dismies was that Public Counsel’s argument was limited to
allegations that FPC had sot demonstrated ecomomic harm.* The Commission concluded that the
PAA order affected FPC’s substantial interests by denying FPC the authority to obtain early
termination of its contract. This basis for standing wes not allaged by FPC, nor was it the subject
ammmuu&uw.mmmmmmm
Chapter 120, Florida Statutes, the Administrative Procedure Act, made the agency’s denial of a
petition an independent basis for confirring standing on a protesting perty.

Now that the hearing has concluded, it is evident that FPC has not demonstrated standing
to protest the PAA on the record of this procssding. FI'C apparently retrested from its claims of
lost savings and potentiel stranduble costs ot the hearing. Mr. Larkin tesified that FPC would not
be harmed from denial of its petition beceuss it passes ol costs through the cost recovery
mechanisms. [T.240-41) In his prefiled rebuital testimony, at page 495, Mr. Schuster is asked the
following question:

What is your reaction 0 Mr. Larkin's statement that Florida Power will zuffer no
harm if the Commission were to dewy its petition?

“The motion to dismiss was, in fact, addressing the adequacy of FPC's allegations which
were limited to claims of economic herm. No obligation rests with the Office of Public Counsel o
address clements of standing that FPC did not reise.
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If Mr. Schuster could identify sy harm FPC might sufler, one would expect to see it identified in
response to this prefiled question. But Mr. Schuster doss not identify any harm suffered by FPC.
Instead, Mr. Schuster acknowiedges that FPC will not be hermed:
. . - It is Florids Power’s customens, sot the [sic] Floride Power, who will be
directly harmed if the Company’s petition is rejected and customers are denied the
benefits which would result for the OCL comtract buy out.
During cross-examination, Mr. Schuster was asked: “Would it be correct 1o siate that in response
to that question [quoted sbove] you do not identify any harm being suffered by Florida Power
Cosporation”” [T.529] He answered: “Yes." [T.529]
The only harm alleged on the record wes that FPC's customers would be harmed if they
were deprived of the “benefit” of the company’s proposal. Such an allegation is inadequate to
406 So. 2d 478 (Fla. 2ad DCA 1981), and there is mo rule or statute which would confer standing

on FPC to champion its customers’ entitiement to purported benefits. On the nasrow question of
whether FPC has cither pled or demonstrated standing to protest the PAA, it is clear that FPC has
a0t |

Implicit in the staff recommendation on Public Counsel’s motion to dismiss and the
Commission’s acceptance of that recommendation in its order, was a belief that an electric utility
which had the authority to petition the Commission in the first place certainly had standing to
protest a denial of its petition, whether the Commission could identify the source of that standing
or not. The APA requires more. Standing is either based on well-founded allegations meeting the
Agrico test or it must be based on ruls or statute. Clearly, there was no demonstration of standing
at the hearing to meet the Agrico standard. The Commission’s Rule 25-22.029(4) requires that




FPC demonstrate that its substential interests mey or will be affected by the proposed action. It is
not simply a question of whether standing can be confered on FPC, but whether FPC has
demonstrated standing. The record is lacking in this regard.

The only remaining basis for FI'C's steading would be that the company is & specifically
named party in the procesding. The Commission’s denial of the motion 10 dismiss must have
implicitly adopted the reasoning that since the order was addressed specifically to FPPC's petition,
FPC must have standing, at lcast as 2 specifically nemed party. But & “party™ pursusnt to Section
120.52(12)a) is not just a specifically nasmed pevson; it is a specifically named person “who:»
substantial interests are being determined in the procesding.” FPC could not demonstrate in its
protest of the PAA or during the hearing thet its substantial interests were even being “affected.”
much less “determined.”

FPC has not shown its substantial intevests were either determined or affected by the PAA.
The Commission’s action neither helped nor harmed the company. Either way, under the original
contract or the proposed amendment, FPC would be reimbursed by its customers for all its costs.
No one was harmed by the PAA order, and the only persoas who could be harmed by a contrary
decision would be the customers whom FIPC is asking to charge almost $10 million more per year
in additional rates.

Jack Shreve
Public Counsel

Roger Howe
Public Counsel
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Oflics of the Public Counsel
c/o The Florida Lagislature
111 West Madison Street .
Tallahasses, FL 32399-1400
(904) 488-9330

Attorneys for the Citizens
of the Stats of Florida



CERTIFICATE OF SERVICE
DOCKEY NO. 961184-BQ

| HEREBY CERTIFY that a true end corvect copy of the foregoing BRIEF OF THE
OFFICE OF PUBLIC COUNSEL has bosn furnished by U.S. Mall or *Hand-delivery to the

following parties on this 1st day of December, 1997.

James A. McGee, Esquire

Jeffery Froeschle, Esquire
Florids Power Corporation

Post Office Box 14042

St. Petersburg, Florida 337334042

Mr. Roger A. Yot
Manager, Power Sales Contracts
Air Products & Chemicals, Inc.
7201 Hamilton Boulevard
Allentown, PA 18195
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