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Re: Pelit.ion of Duke Mulberry Energy, L.P. , and IMC-Aarico CompAily for 1 DcclanJDry Swrment 

Concerning Ellaibllity To Obtain Odumin1.1ion of Need Purauant to Sec;!on 403. ~19, Florida 

Statutea; DOCKET NO. 971337-EU 

Dear Mt. Bayo: 

Enclosed for filina in tbe above docket are the oriainaJ and fifteen (IS) copiel of t.be following 

docurnen11: 

I. Florida Power Corporation's Relponae to The Consolidated Motion to Strike Ita Answer 

to Petition for Declaratory Statement and Motion to Di1miu Proc:ccdinga; and ~·'/~ ,,.... 

2. Florida Power Corporation'• Relponae to The M01lon to Dl~miss i~ Petition to Intervene 

and Deny 111 Altema11ve Requeat for Adminiwuive Hearing. .':( 1 /'/ ._r! 

Also eoclosed are additlonal coplea of the above document~ for acknowledgement of filing . We 

request you aclrnowlcdJe receipt and fillna of the above by atamping theae additional copies and returning 

dtem to me in the self·lddteued, IWilpcd enveloped provided for your oonvcnicncc. 

APP e. !!plr If you or your Staff have any questions reprdlna tht! fillna. plca.v oontact me 11 (813) 821 -7000. 
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ORJGJNAL 
BrFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Duke Mulberry 
Energy, L.P., and IMC-Agrico 
Company for a Declaratory 
Statement Concerning Eligibility 
To Obtain Determination of Need 
Pursuant to section 403.519, 
Florida Statutes 

OOCXET NO. 971337 - EU 

FILED: Oecembor 

FLORIDA POWER COJU>ORATION' S RESPONSE TO 
THE CONSOLIDATED MOTION TO STRIU ITS AHGifER 

TO PETITION FOR D!C'LAAATORY STATJ:KENT 
AND KQTION TO DISMISS PRQC!IPINGS 

I. Intr9dyction. 

, 1997 

1. florida Power Corporation ("FPC") submits t.hia Response 

to the Consolidated Motion to Strike FPC's Answer to the Petition 

!or Ooclaratory Statement and Motion to Dismiss Proceedings !!led 

by Duke Mulberry Energy, L.P. ("D:uke"). Because FPC's Answer and 

Motion to Dismiss were timely end properly filed in response to 

the declaratory statement proceedi~gs initiated by Uuke ana tMC· 

Agrico Company (HIMCA"), Duke's Consolidated Motio" to Strike 

must be denied. 

2. Duke and IMCA claim that they are entitled to apply tor 

a determinstion of need for an electrical power plant pursuant to 

----•SPpction 403.519, Fla. Stat., Rules 25 - 22.080- .0al, F.A.c., and 

----~pertinent provisions of the Florida Electrical Power Plant Siting 

CAr Act ("PPSA" or the "Siting Act"). Alternatively, Duke and IMCA 

CIAU assort that a determination of need is not required for their 
CTR 

purported project. Their ~lai~ run counter to controlling 

LL, doc isiotts ot the Florida Supreme Court and the plain languag~ ot 

)PC 
~(I.J 

if 
., 

J 

----4tho PPSA: Only the Commission, a utility serving the public, or 

an independent power producer (" IPP " ) under contrac t with su.;h a 
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utility, may initiate a need proceeding under the PPSA and no 

power plant may be built outside the auepicea o! the PPSA (unleaa 

it falls within exem.ptiona that INCA and Duke hove not invoked). 

3. Duke and IMCA filed a petition tor declaratory 

statement, ostensibly seeking relief with reapect to their 

peculiar c1rcumatancea only, but they have o4m1ttod t~ot their 

Petition "raises significant iseuee with respect to the 3tatutory 

boats for, and policy implicotionp of, granting competitive 

wholesale power pr9ducera .•. occeoa to the Comaisoion's need 

determination proceaa purauant to Section 403.519, Florida 

Statutes." (Duke and YMCA's Request to Address the Commission, 

p. 1) (Emphasis added). Thus, the far-reaching impact of the 

rulin<J petitioners seek in their petition have not escaped DuKe 

and IMCA , yet they seek through uae of the declaratory statement 

proceeding to prevent the Commission from considering input from 

anyone but themselves on the "significant iaaues " raised by their 

Petition. That outcome should not be permitted by the 

Commission, especially on the erroneous procedural grounds raised 

by the Consolidated Motion to Strike. 

II. FPC's Petition to Intervene, Motion to Dismiss and Answer to 
Duke and IMCA's Petition tor Declaratory Statement wo~e 
Timely Filed under the CommiJosion · s Rules, 

4. Duke ond lHCA'a uae of the declaratory statement 

proceeding here is Jmproper -- a point mode clear in FPC's M~tion 

to Diamias to which Duke and IMCA have failed to respond 

subatontively. In•tead, Duke and IMCA seek to manipulate the 

Rules of this Commia~ion in their Consolidated Motion to Strike 

in an attempt to prevent the co .. isaion from roaching tho merits 
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ot FPC's Motion to Dismiss end FPC's Answer to tho Petition. 1t 

follows that the Consolidated Motion to Strike muet be denied . 

5. Duke and IMCA filed -- albeit improperly -- a petit iv~ 

for declaratory relief. The Commiaaion·a Rules allow en eftecLed 

party to petition to intervene and participate ea a party in o 

declaratory statement proceeding if intervention is granted. 

Rule 25- 22.039, F.A.C. (''Persona, other than the original parties 

to a pending proceeding, who have a substantial interest in the 

proceeding, end who desire to become parties may petition tho 

presiding officer tor leave to intervene."). 5..t.Jl A..I...§.Q In ro ; 

Petition Cor a peclaratory Statement Concerning Sole of 

Cogeneroted Power bv South Florida Cogeneration bapociotea t o 

Metropolitan Dode County, 93 FPSC 7:519, Order No. PSC- 93 - 1067-

PCO-EO (July 22, 1993) (granting petition of South Florida 

Cogeneration Associates to intervene in declaratory statement 

proceeding initiated by Metropolitan Dade County); Ir, re: 

Peti tion ot General Deyelopment Utilities. Inc .• tor Qeclarotory 

Statement Concerning Regulatory Jyriadiction Oyer Ita Water and 

sewer System in pesoto. Charlotte. and Saratota Coyntiep, 89 - 12 

FPSC 14, Order No. 22258 (Dec. 4, 1989) (granting City of 

Northport's motion to intervene i n declaratory statement 

proceeding\. A petition to intervene must, under the 

Commission's Rules, be tiled at least five (5) days before the 

final hearing. Rule 25 - 22.039, F.A.C. FPC timely f!led ita 

peti tion to Jntervene in the declaratory statement proceeding as 

en effected party on November 25, 1997, along with its "Answer" 
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to the Petition an~ ita Motion to Dismiss. FPC's pleadings were 

therefore timely filed cnder t he applicable Co=mies i on Rules. 

6. Because Duke and IMCA did not petition the Commission 

tor relief under Secti on 120 . 57(2), Fla. Stat ., they cannot 

invoke the Rules of the Commiss ion applicable to a roquest for 

rclle! under that section aa o bar to the pleadings tiled by fPC 

in response to their Petition for Declaratory Sta tement. Rule 

25-22.037, F.A.C. does require an a nswer or motion to be filed 

within twenty days of eervice of a pet! t ion for relief under 

Sections 120.57(1) o r 120.57(2). But Duke and IHCA did QQt file 

and serve a petition for relief under Sections 120.57(1) or 

120.57( 2), Fla. Stat. It therefore follows that Rule 25 - 22.037, 

F. A.C. is inapplicable to the declaratory statement proceeding 

initiated by Duke and INCA. 

7. Duke and I MCA cannot invoke Commi ssion Rules that a r e 

inapplicAble to the proceeding that they initiated to bar FPC's 

plead ~ ngs. FPC's Petiti on to Intervene, Motion to Dismiss, and 

Answer to the Petition for Declaratory Statement wore timely 

filed under the Commission Rules applicable to the proceeding 

initiated by Duke and IHCA. Accordingly, Duke's Consol i dated 

Motion to Strike must be denied. 

II. Howover FPC's "Answer" is titled, it is appropriate and 
proper for the Collllllillion to take i t undor conllidoration ir• 
response to tho "significant issues" raised by Duke and 
IMCA' a Petition, 

B. Ignoring tho merits of the points raised by FPC in 

response to Duke and IMCA'a Petition for Declaratory StatPment, 

Duke takes issue with the na.e given by rPC to that response. 
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Duke arguea that PPC'a "Anawer" ia neither "legally" appropriate 

in reaponae to ita Petition for Declaratory Statement nor proper 

in a proceeding in which no dieputod issue of material tact 

exists. Duke and IMCA would have no procedyrol concern about 

FPC's "Answer" if the caption wore changed to "Ma:~~orandum in 

Opposition to Petition tor Declaratory Statement." Yet, D\l ke and 

U!CA concede that, in aybptcnce , FPC's "Answer" is a legal 

memorandum on the 1Psuea raised by the petition. Consolioatod 

Motion, p. 2, n.l. It is clear, therefore, that tho Motion to 

Strike elevates form over aubatance and should be rejected by the 

Commission. 

9. At the outaet it beara emphaaia that Duke aasumes that 

Duke and IMCA have properly brouqht a Petition f or Declaratory 

Statement -- an aaaumption that, aa FPC demonstrate• in 1ta 

Motion to Dismiss, is patently erroneous. Putting aaide for the 

moment the impropriety of Duke and IMCA's Petition tot 

Declaratory Statement, however, the Commission has frequently 

considered meQoranda on the issuea raised in declaratory 

statement proceedings when they might prove helpful to the 

Commission's decision. ~. ~. In re: Petition for o 

peclorotory Statement Concerning the Mipsion Energy. Inc .. 

St!!ndud Offer Contract by fPiL, 93 FPSC 4:236, Order No. PSC - 93 -

0527 -DS-£0 (April 7, 1993) (considering response filed by 

intervenor Cypress Energy Company in declaratory statement 

proceeding initiated by FPiL)l In re; Petit!on of florida Home 

Builder• Aaooclotlon for Qtcloratory Stottmtnt, 85 FPSC 340, 

Order No. 15497 (December 24, 1985) (allowing u.s Home 
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Corporation to intervene in a declaratory statement proceeding at 

the "eleventh hour"). FPC's Answer will assist tho commise;ion in 

addressing the "sign! ticant iasues with respect to the J..kDtytory 

basio for, and policy impl icqt ione of, granting competitive 

wholeeale power producers ... acc ess to tho Commission's need 

determination proceae pursuant t o sect ion 403 .~19, Florida 

Statutee" raised by Duke and IHCA's Petition. (Duke and IHCA's 

Request to Addresa t he Commission, p. 1) (Emphasis added). Evon 

Duke concedes this much, noting that FPC'5 Answer would have boon 

appropriate for the Commiseion Staff to consider at the ton - yoat 

site plan workshop in which somo of the issues raised b)' Duke end 

I HCA's Petition were diacuas ed. Conaolidated Motion, p. 2, n.l. 

It necessarily followa that conaideret1on of the merits of FPC's 

Answer by the CommJsaion itself - - whatever that memorandum may 

be called by FPC or the Commission - - is e~ually appropriate and 

in fact warranted under the circumstances presented by Duke and 

lMCA'S Petition. 

III. Conclutioo. 

10. For the foregoing reasons, the Commission should deny 

Duke's Consolidated Motion to Strike FPC's Answer to Petition for 

Declaratory Statement and FPC's Motion to Dismiss Proceedings. 

The relief requested by Duke and IMCA in their petition should be 

decided only aftur the Commission haa fully considered the merits 

of the significant legal, policy, and economic isaues involved. 

Duke's awkward and, as damon•treted above, erroneous attempts in 

Ita Conaolideted Motion to Strike to preclude the Commission froa 

fully considering the merits of the petition on grounds raised by 
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FPC's Answer and Moti~n t o Dia~iss should be rejected by the 

Commi11sion. 

JAMES A. MCGEE 
Seni or Counsel 
JEFF FROESCHLE 
Corporate Counsel 
FLORIDA POWER CORPORATION 
Post Office Box 14042 
St. Petersburg, YL 33733 
Telephone: (813) 866 - 5153 
Telecopier: (813) 866-4931 

Respec tfully submitted, 

GARY L 
florid Bar No . 622575 
Carlton, Fields, Ward, 
Emmanuel, Smith ' Cutler 
Poet Office Box 2861 
St . Pe tersburg, FL 33731 
Telephone: 1813 ) 821 - 7000 
Telecopier: (813) 822 - 3768 

CERTifiCAtE or SIRYICI 

I HEREBY CERTIFY that a true copy o f tho foregoing has been 

furnished by u. s. Mai l to th& following service list: 

Robert Scheffel Wright, Esq. 
Landers and Parson, P.A. 
Post Office Box 271 
Tallahassee , FL 32302 
Counsel for Duke Mulberry 

£nerg-1, L. P. 

Joseph A. McGlothlin, Esq. 
McWhirter, Reeves, McGlothlin, 

Davidson , Rie f ' Bakas, P.A. 
117 South Gadsen Street 
Tallahassee, FL 32301 
cour.sel for JMC- Agrico Company 

Steven F. Davie 
IHC- Agrico co~pany 
Post Office Box 2000 
Mulberry, FL 33860 
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Hr. Richard Bellak 
Division o! Appeals 
Florida Public ~qrvice Commission 
2540 Sh~rd Oak Blvd. 
Ta l l a hassee, FL 32399-0850 

John w. McWhirter, J r., Esq. 
McWhirter, Reeves, McGlothlin, 

Davidson, Riot ' Bakes, P.A . 
Post Off ice Box 3350 
Tampa, Florida 33602 
Counsel !or IMC- Aqrlco Company 

Charles ~. Guyton, Esq. 
Stool Hector ' Dav is, LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 3230 1 
Counsel t or Florida Power ' 

Light. Company 



Lee L. Willis, Esq. 
Ausley & McMullen 
227 South Calhoun Street 
Tallahassee, FL 32301 
counsel tor Tampa Electric 

Company 

fu 
this _lL day o f December, 1997. 
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llenry w. Lonq, Jr . 
TECO Energy , Inc. 
Post Ot fi ce Box 111 
Tampa, FL 33601 - 0111 
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