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BBPORB THE FLORIDA PUBLIC SERVICE COMMI SSION 

In re: Petition of Duke Mulberry 

E:1c:rgy, L. P., and I MC Agt ico Comp.w~· 

for a Declaratory Statement Conc~1ntng 

El1g1billty To Obtain Determina:ion l 

of Need Pursuant to SectJ.on 403.519. 

rlor l~a Statutes. 

IY>CKET tl 

DUkE MULBERRY ENERGY, L.P.'a 

'J '!, _., F'J 

MOTION TO DISMISS FLORIDA POWER " LIGHT COMPANY' S PErlTlON 

POR LSAVE TO INTERVRNE 

l>uke Mulberry E"'''l9Y. L. P , ( "lh:k••" ) , by , or ul t h1 o~uqll 

undo• I' 1qned counsel and pursu.;nt to It:~~~ ::'':. 

t II 1 1J 

I I 'J 

dHH111US Flo1ida Powe1 I. Ltght'u Comp,llly's i "~'I'L' n '" ~ .. t;•.rAI l 1 

:..e.tv..- :o rr.tervene, and tn supfCOrl t '"'·" : 

Introduction 

I. 

]O H.tly filt>d 101th the F'!O!I J,; r ,I -.; .. : ·.· : .. 
"CommlUSlun"l ,-1 Pt.~t l tlun tut lt •t l.tt.lttHY $ t .. at~ ·uu·t.l 

11l 1 ·h 1nll.iated this ptocceding . 

I"'Tn. tLl•·d 1 c a pply to tlw Comm.t.SRl Oil tnt "' l•·t •'ltnllldl 1••11 .. r "''" I 

I '\ '-

(f lJW !Itl&ll1 t o oi-.•l'tl .. "n 4 0J K..rl'', t-"J•11I1 L • l t:••ti, 11 11J 1 !o• • t. ::j• 

E:ect! IC:o.! Power r i.tllt Sltlng Act I"S.t .ng 1\C I Intltt 

WN.., --- OOCU~ f. o, • ' '' ' " • q • C'f, TE 

<Yh! --- I 2 7 9 5 DEC IS:;; 
FF' · ,, , 1 PORTihG 



,,JI ''"''" 1vc, !Juke: and l MC.'A t equcstcrt tha t tho• t'nmmJBHl<:m l1r d 

that nt.> deter:-mlnation o ! n»ed 1s t•!•.;.::t~d : ~, ~~.~ 1: .. · 

d~GCtlbed 10 the PetlllOll. 

2. O n December; 9, l'l47, F'Pl f Jl•·d ll!l l'o•t II ll ro ! < 1 l."•l'J•• 

~< !ntctvene I"Petttion•)u, wh: c•. :t ·•lt"mp~··J ~ l!1t• !\"t•! 0 t• ·•• 

th1s dock et. As a ma tter o f law, F'PL does nut o~nd '""'" r 

demonst rat e standing to port ic1pat '' :n t h1:; p1 oc·,·..-<1: '- 1 111 1 FF' 

p,.t lllon should be disml!JBed. 

PPL Lacko Standing to Intoryona in thig Proceodi4g 

J. Though FPL' s Pet1t1on contoll!Hl .tll"• f·Hl •.Jn" • r ll'lrtu•t<l1tll 

iii )UI lt!S th,lt F'PL wlll pUlportt!dly llllllt•l" ,ou '' l<'t<Ult 

pr·oposed prOJeCt and W/ll Ch FPL C"llt ••nn:. :c:•·• V•• ' ' " : ,, •• 1 "'' 

st.oll d lll':f in tillS pr:-OCt!t•dlng, f'['L'tl ol le<f"l 101111 l .oll 11110 tc 111 

ll Jlleged 1mpa:t~ .. nt 

)·at · ·n, 

-' .J. ... ged tmpattmenl o! FPL's ;,IJ:~:~i' :. 1 \'lUF!> tr.:.su.s:.L:. 

Sf.tt\'l4....t:. to Lttl cuatomerB due co allcut-o cor~ Ht l·i1nts Cl ••cd"d I,. 
1 

1 ... pt'"lJ••ct described ln Uuke's lllcl lMCII'>· J .. • .t !o;t. 
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• 

tt ansmlSSlo-: constraints Ctt•.:tt:... d U) • he pt f' t it .... .)l J lt•I•IJ ~J. 

Duke's and I MCA ' s Pet:1t1un tot· Dec! ,uat c ty St,•t•·r-·::• . . , 

oolleged impairment: of FPL • s ablllt y t <:> a eo<:. .o aulJa•·qll•'lll ...... 

o l tho.: t>XlStence ot the pow••t u!.tltl <..h.'ll<..'1lh•:d :•: LII!Y_ ... , o: :• ! 

IMCA • s Pet 1 t 100 f ot D•·c 1.11 '' oz y :t ,, ··mP!It t; ,z.,. v t t z. .. ,,,. 

l•lllported llt) ur1es an-· sufflcienL ' " provtd•· FPL wztl. :: ll!d:r., t 

p~rticipate 10 th1s proce~dtnq. 

·l • In Agrico Chem j ca1 ComJ any y [) .. " '" tm••o; l 

Eoyaonmvntal Regul.u 100, •lOio S . i 1 • ~ • .; t•... • F ~ • ll 

lev, dPni•·s.l. 4 15 So. 2d U~9 .:md .,J!J SL•. ~<l l t(,J tFl ... 

Ch.:~pter '20 proceed1ng. To have .1 ,,,lllst<Jnrz . tl 11\te~t•ut 111 til·· 

outcome of an aJministratiVt.: proce-Pt.:il:.q, : L·· .: : lo• , i , Jl,d 

J>f't 1 t tone 1 muz;t demonnt r.ttc 

l l that he w11l suffer 1D11JI)" :1• l "t whz.-t. 

1s o f sut!1c1ent 1mmed1.lcy • o ~:z•z·!·· !""' • 
d sect 1on 120.57 he.u·tnq, l!ld • • L •t h.t 

Hubstantial lOJury iq ot the 1 Yl,. .ond n..tlllll' 

wh1ch the proo::eed1 ng 19 do:, l'lll<'d t , 1 1 1t ,.,., 

..l..U ul 4tl2. FPL' R p,. t :: : n t .11 lu ' d . t I • • ~.• I I • ' 

i.U~ t t•:Jt. 

To S.<t l ~ t y t ht> ! I !fll 1 I r. I 

t lt.•t tl..- .o<J••nc~· aCtlOD w1 11 r•wulc 111 .-Jil l11 Jill~' wht c h :t• 
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tmmedlate, not remot••. The lnJut y UlLOt l ,. }).,.Jr. l L l• J •• ~, l. 1t l lt. 

or conJ<'cture. 

l mproypmnot Trust fund, &51 So • .;tl ••. lu, J.;j/ 1F!u ~th !•'A 

1995}; lnt•,.tOatiQOill .Ja1 - Alat Plrljf;.l'l Assocl.lll .,o!l y F 4 1 tl •l, J 

Pan·Mutuel Commission , 561 So. 2cJ 12:'•l. 1221. 11'1". <rol 1•'11 I''''' • 

: .IH.l!nq <.~ll<!ged lnJUrlCS tO b• "' < r I "ll'Ot•• oil I :l!" .. o' ,',•'' 

qua:1fy under the (uoc prong o ! th•· h.•Hlco t•·tll j - • •• ' .. 

l't:t!tlon contains numerous oJJ,,qatlonu nf uqury. '· . 

"r" too opeculat ive tc. meet the t 11 Hl pr·ooq >! 'i:o· ~;. .... __ 

tJtclndlrtq tevt . 

\olll I j, 

lo • /Ill o! EPI.' " pu1parted lll)ll: :es · .' 1 sul.~t atd 1.L 

rn.- r ch<>nt power plant otnci EPL aasett 'h.tt f !.:HJJ»•···t :tlll ... ,:1 · ... 

Wll: i.IUL! ICH i ze COOOll UCt 1<10 uf HU<"il .t I l.o:,l 

,nmply not accurat" . 

HlSWt-r t ru-• quest ton 1 osed by [Ju,;._· •• rHJ : :~ A . . 

:MCA wtll lJe author1zed to immedt<~t••ly cor.Gt ru< 1 " m··r h .• ,,. , .,,.., ., 

1 !ant. nor that: the construct ton "" h 1 J w••a 1 ! an' " ll' • ,,,.,, 

: esu! t ~ n uneconomic dup l i c •• • : 11 



ptong o( the Agrico stand1ng tC'Gl. 

7. TlH: second prong o{ t ht: A•Jllcc t <'St r•• ,,, 11 .. , " ' '' <~:' r 

that the inJury lS of the type ancl tHtur• • J..td ll • .-1 .. :. • ! .• 

pt ceed1ng 10 decigned to pro tec t . 

fJ<:Lrtlono.:r•a I njury must fall wiltltn tlH· •zo n• · u l trot •·t~ n •" t < t• 

nrotected by the proceeding and th•• I uleu ,lfld Ill oil <:!"'' 11 . • ll• ' 

e As noted iibove, thl>J pr , ,., ... dtn•J 1 :> .. d ·· l '' ot r :.· 

statement procee11ng. Sect 1 on 1 2 0 • ' . t. ~ C 1 I . F I v ' 1< ' · ' • • • t : . • • · ' • 

pr o v tdea thilt decl.Jratory st ltPrn~llt h .... , •• r nt···' l•·d • J t .... . . 1• . ' 

!>etltl.oner Wl.Lh "an agency's o ptnl <•ll db \ (• lh•· JII , ,, olLJ .I t ',' " ' 

ll appltes t o the p<>t it ioner • o pan, ·u ! . .: ,, ~t • I c .r ... .: .;t ·"· ' · r 

;, ,. suc h "th••re wt ll nonnillly uf' n o ~- · · t :.. ' '· fL• • t • b , : , " !• 

pt>tltloner (In this case Duke an:l lt~CA) . .,..llu wtll I>·· ,df·· ·•··d l ry 

til•· decl.o1rat o1 y Blalemt>nt. • Flo: 1ds1 fll;\ u m•·t llb" IUJ.J., .L J. L.!.._t..L_L 

~rtmPot of proteasl o nal RPgyl ,l t e Ll, , • 7 .So ~ c1 •. H • ' • , . ' ~ ... 
l r.~ DC/, : 9 • O l 

!I . None ol thP tnJurtetr Llr.ll Fl•L h-•u "ll···J··d "'''. 

,, , .. o t the "' ype ~,.1nd nututP" •• ~, lllillt wll. ·L . • ,. .. . 1 • • , 11 J .,. 

'The Commission rule cv nc •·r·n1n4 dt:J" l.· l~tat oJ.,. s : ~ •!•·rr. ... u ~ !J. , "(, ... . . 

;u_) :~ 0 20, F' A.C contalnB u1rn1l.n I Ht'lll('q'• 



st atemenl proceeding is deo1oncd to pH•t ·~c t Uy ll!i v~·ty f1ltUir•, 

th1s declara tory scatement proceed1ng 1s designed s"l ·~ !y t " 

prov tde a response t o spec1 f 1c quest 1ons p u Bed by Duke: '" . ..1 

matter of law , FPL does not fall withlrt the "?.wW ul tnt '''''S I" 11 ! 

ttw proceeding and thus has no ..:o•Jlll :<able tWbtlldtlt · · ' .. t•' ,., .. , .. • 

L h.tt can be affected. Accord1ngly. Fl':.. ha11 : .• :>J · t• • ··~, • I 1•• 

second prong of the Aqr1co stand1ng t t:Sl 

10 As described above, PPL "!leges that the pt up<>u•·d 

merchant power pl<>nt may impair F'f'L' 11 <~btl t t ~· t v ,. .... ~<, • a····d 

detcrm1nation for some future unt<peclll·~d I' .• ..,..,, Jd.lnt 'J , .. ,, . ·,· 

th1s "lleged injury J s h1ghly JJpe,·ul.tt t v•· 

I h,• SPC'OIId i)z·ong ot Lhe Agrico t:.ct:J(. 11CUilOntlC lUJULY lti fKI I 

su(fu:lent to form the basis f o t· utuntht••J tm.•·ns the J.ll < ·····d:nt 

.-1110 underlying stacutcny ft.lmew otk at•' " I ecttu·al ly • l·~ :> l •., n.·rl • 

. tddt etls economic 1 ssues. 

(r~ . . tJ.t' fl t 'Y atalcrnent fll t.IC."\! •:d.lnt.J ~!; 111 11 w•; , ... . ,r. ~ J r 't"· 

1u.;u" o f uneconomlL duplJcatlon ot gt:ner<i~lll'1 !.tcllltl~: u,! .ot .'/ 

.ill·~QI?d cconomlC C011SP'JU€'nces to FI'L oltl .• I ··: ll.l l ' I t h II· 

proreed1ng do nnr constit ute a cognizablt· :llrbst <~ntla I i11t ..-t•·>:t 

und" r L he second prong o l the NJC:,<=• t c:H 

~$yllt.P.:;.,.m.__~!o~c-, 199S WL 121390 (Fla f•.,;.t• , M.Jt c.: h I!. 1 • · ' 

• rei•· t Nn. PSC · 9 '> • 0 H 8 FOF GU .tt 
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n11gl.t happen if the rtdet 1s Imp.eo.wut•'d. :;,,. ·u! ot 1 n 1 J 1 n 

[un.:re economic detriment 111 Loo •··rnotr> t o •·ut.old t:olt "'"'· J:n 1 .. 

'n Be: Petiti on Qf Mpoaanto Cqmpany t o z a !Jo•,..l.P atrqy ;:,t ,;i'.•nt•·t;" 

r~;~o~nuc~P~r~o~i~o~g~t~h~e~Le~a~s~e~f~lun~a~nuc_l~nuwg~out~·~·--·~v~Qc•~·n~·~·~·~·•uL-~~,~~lut~l·~·~·--·~~·_. ... t ~ ... 

Nr 860'12'j EU. (fla. P.S.C. l. ~· r sc t' •d••: Nv. lf·'>tll .o• 

WHEREFORE, Duke Mulbetry Enetg)'. L.P. t.-ti!J"'''tlu!!·,- :• !'"'' ' 

lhat the ~'lorida Public Se1 vtt·e Cummlntliou !JISH:ss Ft .. , td.o f'• ..,,., 

~ L1ght Company's 

Respectfully 

Petition f o r L-::~v:J/' lnt•:~ven•· 111 ,,,,. 

submit.ted this ~i.o; o t lh•<'••rnl;o•J. l'J'''' 

Elo 1 1d 1 ""'' r< • 
LANDERS <• UoiiSUil~;, I> II . 

, •• f 

Jll) W C ll•·CI• ioveo:u•• /lf •' 

Post v t t tu- h •X .:71 

TallahdHHt?r>. Fl• 1 1 _i , t 1: t\. ._ 

TPlt-ph<m•·: \li'.li! b!ll !Jill 

TelL·cOplet·: ~·OJ .'"l~ 4 •J•,qc 

/"tt 0 1 nt•yg r ~ '·~·-·t :.., 1: I ••1: ·, 

Elli I <JY. L 
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CERTifiCATE Of SERvin 

I HEREBY CERTIFY that a llu~ copy o f LIH • I'" "'1<>11"<1 h.w I ,.,..." 

'urnlshPd by U.S M;ti I ot hand i··l:•:• '~· • l .. ' ' ,, --l..L I •i' 

U<!coombet, 1997 to the follow1ng: 

Mr. R~clldrd Bellak • 
DlVlSlOn o f Appeals 
Florida Public Service Commi saioa 
254 0 Shumard Oak Blvd 
Tallahassee. FL 32399·08~0 

M~tthew M. Childs, P . A. • 

Charles A. Guyton 
St:ecJ Hector & Davis LLP 
Su1te 601, 215 South Monroe Stt~~t 
Tallahassee , f'L 32301 

Mr. Steven F . Davis 
fMC Agri co Company 
Post Of!1ce Box 2000 
30?5 Count y Road 6 40 West 
:~ulbt rry, FL 33860 
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