BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Duke Mulberry

Energy, L.P., and IMC-Agrico Company

for a Declaratory Statement Concerning)
Eligibility To Obtain Determination | DOCKET NO.
of Need Pursuant to Section 403.519., | FILED: December 1%, 1000
Florida Statutes.
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DUKE MULBERRY ENERGY, L.P.'s
MOTION TO DISMISS FLORIDA POWER & LIGHT COMPANY'S PETITION

FOR _LEAVE TO INTERVENE

Duke Mulberry Energy, L.P., ("Duke"), by and through

5.22.017, Florida

undersigned counsel and pursuant to Hule 2

hAdministrative Code ("F.A.C,") hereby files this mobion bo

dismiss Florida Power & Light's Company's("FPL'a": Petition tod

Leave to Intervene, and in support the.oeo! states as
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Introduction
v on Cctober 1%, 1997 Duke and IMC Ayrico Compaty

ACK ___
AFA ("IMCA") jointly filed with the Florida Fubl:
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E"HPSF" or "Commissicn") a Perition for Leclaratory Stalement

AF
CMIJ __uhaeh initiated this proceeding. In the Petaition, Duke and IMUA
CTr
Ear. -3 tequested that the Commission confirm that wuke and IMUA ape
- “—pm itled tc apply to the Commission [or a determinat ion o [hasase]
L.

Q pursuant to Section 403.5%1%, Flotida statutes, 4id the Florida
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S | Electrical Power Flant Siting Act ("Siting Act®i. In the
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dlternat tve, Duke and IMCA requested that the Commisaion find
that nu determination of need is reguired for the jroiec!
described in the Petition.

2. On December 9, 1997, FPL filed its Petition for Leave
to Intervene ("Petition®)in which it attempted to intervene i
this docket. As a matter of law, FPL does not and cannct

demonstrate standing to participate in this proceeding and FPL's

Petition should be dismissed.

FPL Lacks Standing to Intervene in this Proceeding

3, Though FPL's Petition contains allegations of numelous
injuries that FPL will purportedly suffer as a result ol Duke's
proposed project and which FPL contends seive as thie Lagiin 1o
standing in this proceeding, FPL's allegations fall inte foul
general categories: (1) alleged impairment ot FPL's ability o
meet its statutory duties to plan, build and maintaln o system
adequate to provide reliable service tJ its customers;
| alleged impairment of FPL's ability toc provide transmission
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service to its customers due to alleged constralnts created by
the project described in Duke's and IMCA's Petitilon Lo
Declaratory Statement; and (3) alleged impairment af FPL'n

ability to purchase power to gerve itug custoemers due oo ol Legeed
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transmission constraints created by the project descitibed in
Duke's and IMCA's Petition for Declaratery Statement; and (4
alleged impairment of FPL's ability to seeck a subsequent PP

determination for an alternative plant or power purchase because

ot the existence of the power vlant described in Duke's oty
IMCA's Petition for Declaratory Statement. Nopne ol 1hese
purported injuries are sufficient to provide FPL with standing t
participate in this proceeding.
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q. In

Environmental Regulation, 406 So. 2d 478, 482 (Fla. 2d DUA 19HI
re enied. 41% So. 2d 1359 and 415 Su. 24 1361 (Fla. 19843, the
court enunciated a two-prong test tor establishing standing o oo
Chapter 120 proceeding. To have a substantial interest in t he
outcome of an administrative proceeding, the ourt held Taat
petitioner must demonstrate:

1] that he will suffer injury in tact which

is of sufficient immediacy to entitle him to

a section 120.57 hearing. and 2! that his

substantial injury is of the type and nature

which the proceeding is designed to protect
ld. at 482, FPL'sms Petition faile t pal Lndy iU hel Jiuig l 1 he
Aglicy test.

5 Te satisfy the first prong, a petitionel must asdetd

that the agency action will result in an injury which is




immediate, not remote. The injury cannot be bagsed oun speculdatlon
nr conjecture, ‘ustees i &
lmprovement Truat Fund, 651 So. 2d 1236, 1237 {Fla. 4th DOA
1995) ; i - Bre r By BT
Pari-Mutuel Commission, 561 So. 2d 1224, 1226 (Fla. {rd DCA 00Dy
Itinding alleged injuries to be “too remote and specu.at ive
qualify under the first prong of the Agricg test| Fitk

pPerition contains numerous allegations of injury., a-.. ! which
are too speculative tc meet the first prong ot the Agriog
atanding test.

6. All of FPL's purported injuti:es to 1ts substan lal
intercsts are linked to the construct ion ol o potent ial Dutupe
merchant power plant and FPL asserts that this proceecditg somefn w
will authorize construction of such a plant FRL* & Jmgen) VLo 16
simply not accurate. The purpose ot this proceeding is simply
answer the question posed by Duke andg IMUAL 11 U he Loamma sl
determines that Duke and IMCA are "applicants" eligible to pursaue
a determination of ne=d, i1t by no means tollown that Ihike and

'MCA will be authorized to immediately construct a merchant powet
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plant, nor that the construction <! auch a puwot plant wiarld
adversely atfect FPL's ability to plah and eperate its nyatem ot
result in uneconomic duplication. Accordiagly, FPL's alieqed
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injuries are too speculative and remote to mee! the "immediacy”
prong of the Agricg standing test.

T The second prong of the Agrigg test reqguirpes a showing
that the injury is of the type and nature agalinst which The
proceeding 1s designed to protect. Stated alternatively o
petitioner's injury must fall within the "zone ot interesat® to be
protected by the proceeding and the rules and statutes at Lsaue

8. As noted above, this proceeding 18 a declaratory
statement proceeding. Section 120.%65(1), Florida Sratutes,
provides that declaratory statements are inteaded ' provide o
petitioner with ™an agency's opinion as to the applicabllity ot
4 statutory provision, or of any rule ur order ot an agency, o
it applies to the petitioner's particular set ol Clroumstances
As such "there will normally be no person, other than The
petitioner [in this case Duke and IMCA] who will be atfected by
the declaratory statement." Florida Optometllc Asgoclalicu V.
Department of Profesgional Regulation. “67 Sa. 2d 928, “i6 (Fla
1st DCA 1880} .

9 None of the injuries that FPL has alleged will ooy
are of the "type and nature" against which o declaratoay

"The Commiassion rule concerning declaratory statements, Hule

75.22 020, F.A.C.. containe similar lannuage.
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statement proceeding is designed to protect By tbp wvely nature,
this declaratory statement proceeding i1s designed sclely to
provide a response to specific gquestions pused by Duke. As a
matter of law, FPL does not fall within the "zone ol 1nterest® of
the proceeding and thus has no cognizable gubstant tas Lht e et
that can be affected. Accordingly, FFL has fatled t meest the
second prong of the Agrico standing test

10. As described above, FPL alleges that the proposed
merchant power plant may impair FPL's ability to seek o pieed
determination for some future unspecified power plant. learly
this alleged injury 15 highly speculative I adday doi,  utidie
t he second prong of the Agrigg test, cconomic injury 1s nol
sufficient to form the basis for standing unless the proceeding
and underlying statutory framework are specitically designed
address econamic issues. See Agricg, 40a So.oodoat oA, I'fib
dec laratory statement proceeding ls ln fe way per bt ]t t b
1ssue of uneconomic duplication of generating facilities and any
alleged economic consejuences to FPL as a 1esult ot this
proceeding do not constitute a cognizable gubsrantial interest
under the second prong of the aggricg test dee Jo Bui Puopled
ias Sys , 1995 WL 121390 (Fla. P.5.C., March 13, 1wsh
Order No. PSC-95-0348 FOF-GU at 1 ("TECO 1 only apecuial 1ng whal
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might happen if the rider 1s implemented. Speculation as to

furure economic detriment is too remote to establish atanding

'n Re; Perition of Monsanto Company Lol 4 Declaratory Statoemen®

concerpning the Lease Financing of a Cogeneration Facaility. Lontke

No. Ben725-EU. (Fla. P.8.C.}. FPSC Order Ne. 16581 at .,
WHEREFORE, Duke Mulberry Energy, L.F., respectiully requests
that the Florida Public Service Commission DISMISS Flortda Power

& Light Company's Petition for Leave t? Intervene 1n thia docket

Respectfully submitted this day ot December, 1u97

ROBERT SCHEFFEL W

. " uy £

Florida Bar No. 9he 12l

LANDERS &« FPARSONS, P.OA.

3110 W. College Avenue AIF 2101
Post DEfice Hox 271

Tallahagrpee, Florida 1.040LL
Telephone: {ES0) 681-0311
Telecopler: (850} 224-55495

Attorneys tor Duke Mulbiorry
Eneragy, L.k




CERTIFICATE Of SERVICE

I HEREBY CERTIFY that a true copy of the toregoing has been
furnished by U,S. Mail or hand-delivery *) on this Ll day of
December, 1997 to the following:

Mr. Richard Bellak®*

Division of Appeals

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahasgee, FL 123859-0850

Matthew M, Childs, P.A.*

Charles A. Guyton

Steal Hector & Davis LLP

Suite 601, 215 South Monroe Streel
Tallahassee, FL 32301

Mr. Steven F. Davis
IMC-Agrico Company

Paost Office Box 2000

1095 County Road 640 West
Mulbe rry, FL 33860
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