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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Petition for Declaratory Statement
Regarding Eligibility For Standard Offer

Contract And Payment Thereunder By
Florida Power Corporation

DOCKET N

2201 10-El

MOTION FOR EXTENSION OF CONTRACT PERFORMANCE DATES
This case involves a declaratory decision of the Commission that an electric power plant
designed by Panda for Florida Power Corporation violates Commission rules and the parties’
contract. In the final order, the Commission extended the construction commencement and in-
service dates contained in the contract for eighteen months because the proceedings before the
Commission had halted Panda’s efforts to secure equipment and financing for the period between
the time Florida Power filed the administrative proceeding and the date on which the final order

became effective. {(Copy attached.)

[N]o party should be penalized because of the time required to resolve this

case . . . . We believe that a party should neither be helped nor harmed

because of the time requirements of the regulatory process. (R. 1603).

The final order was appealed to the Florida Supreme Court, fully briefed and argued by

February 7, 1997. This was another step in the regulatory proceedings commenced by Florida

ACK Power Corporation in which Panda was exercising its appellate right mandated by the constitution
WO have the Supreme Court review the final order of this Commission. The court’s decision

AP
\E;F affirming the Commission’s final order was issued on September 18 and rehearing was denied on

CMU __——DNovember 13. The bona fide dispute between the parties was not resolved until conclusion of the
CTR

@ proceedings in the Supreme Court.
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Panda is willing to abide by the final order and build the power plant in accordance with

LIt 5‘Ihe Commission’s ruling. The situation, however, with which Panda was faced during the
oPe

RO proceedings before this Commission— an inability to secure financing and equipment and meet
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performance dates under the contract—continued to exist until the Supreme Court finally
determined the controversy on November 13, 1997. Panda needs to now finalize its financing and
secure equipment for a plant of the size and duration mandated by this Commission’s order.

Panda therefore seeks an extension of the commencement date for construction of the
power plant for a period of twelve (12) months as well as an additional eighteen (18) months for
the in-service date for the same reasons the Commission extended these deadlines in the final
order. These periods of time are necessary to obtain permitting, financing and equipment as well
as to complete construction of the power plant, none of which could have been accomplished
during the entire period of time which has elapsed between filing of Florida Power’s declaratory
proceeding until final disposition of the parties’ dispute by the Supreme Court.

Accordingly, it is respectfully requested that the Commission extend the milestone dates
previously extended by the final order for a period of an additional twelve (12) months to
commence construction from the date of the new PSC order and an additional eighteen (18}
months to complete construction.

Respectfully submitted,

Fer

David L. Ross, Esq. 7
Florida Bar No. 270954

Greenberg Traurig Hoffman Lipoff
Rosen & Quentel, P.A.

1221 Brickell Avenue

Miami, Florida 33131

Telephone: (305) 579-0605

Counsel for Panda-Kathleen, L.P.
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Richard Bellak, Esq. James A. McGee, Esq.
Associate General Counsel Jeffery A. Froeschle, Esq.
Florida Public Service Commission Office of the General Counsel
2450 Shumard Oak Boulevard Florida Power Corporation
Tallahassee, Florida 32399-0892 Post Office Box 14042

St. Petersburg, Florida 33733-4042

Sylvia H. Walbolt, Esq.
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Smith & Cutler, P.A.
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200 Central Avenue

St. Petersburg, Florida 33733
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BEFORE THE PLORIDA PUBLIC SERVICE COMMIGSION

DOCKET NO. 950110-E1
ORDER B0. PEC-96-0671-FOF-EL
IBSUED; May 20. 1936

In Re: Standard offer contract |
for the purchase of firm }
capacicy and enargy from a }
Qqualifyl Iagility becween ]
panda-Xathleen, L.P. and Plorida )
Power Corporstion. )

H

The following Commissioners participated in the disposition of
this mateer:

JULIA L. JOHNGOW
DIMANE K. KIESLIRG

EXMAL OEREE
SIARIFYING STANDARD OPFER CONIRACT

BY THE COMMISSION:
CASE BACKGROUND

On January 25, 1593, Florids Fower Corporation (FPC) filed a
pecition with the Commismion for & declsrstory statemsnt regarding

- ceytain aupectw of its Bctendard Offer cogeneration contract with
Pandar-XKathlsan, L.P. / Pvanda Encrgy Cowmpany (Pandas). Fanda

intezvened in the prosssdl and filed its own Dstition for a

declaralory statement on the issues raised by FPC. Panda raised an

additicnal issue raga:ding postponement of significant milestone

dates of the standard offer contracc pendiny resolutiocn of the

daclaratory statement proceadinge. Panda then filed a Peticion for

Formal Evidentiary Precesding and Full Comsiwsion Hearing on the

issuss raised by the decleratory statement pstitions. We granted

thia vetition in Order No. POC-95-0938~-FOP-LI, issued Auguet 16,

isss. and set the case for hearing., which was hald on Fabiuary 18,

996,

The patties filed post-hearing statements and briafe on March .
29, 1996. Pands alse filsd 90 proposed findings of fect. Wa
inciude sur ryling on sach proposcd finding in Attschment A to this
ordcr.b our decisien on the issuss addrmascd ac the hearing is set
forth below.
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RECISION

l The parties proscnted thres main 1ssues for our conwidaration:
1) Whather Panda’s proposed 115 MW (megawatt) gualifying facllity
complias with Rule 25-17.0832. Florids Adminiserative Code and the
standard offer contract with Florida Power Corporation; 3 Whether
Rule 25-17.0832 {3} (e} (6), Florida Adminietrative Cods and thse
wttandard offer concract requize Flarida Power Corporation to make
firm capacity payments for che 1ife of ths svolded unit [I0 ywars)
or the term of the atandard offer contract (30 years); 3} Whether,
and for how long, the Commission should grant Panda‘'e ragusst to

extond the mileatone datas in its standard offer eontract.

&)l Ihe size of ¢he proposed EAciliLy

FPC awsErts that Rule 25-17.0832(3) (a), Ploride Administrstive
Code, and cthe Pands standard offer contract that sxprassly
incorporates the rule, limit the availability of stendard offer
contract® to “small cogeneration facilitics less than 75 Mw.* FPC
claime thac the 75 MW limltation in the ruls applits to the net
capacity of the [acility to be built, PPC disputes Panda‘se
argumant that the 75 MW limit appliea 2o the contract's Committed
Capacity, not to the ultimace size of tha generating unit. FPC
Srguee cthat Panda’s position ie contzary to the rule's plain
" language and prior Cemmiswion desislons.

Pande clalme thac its proposed 14S MW plant ie in compliance
with the standard offer contract. as supported by the language of
tha contract and the parties' actions. vands arguea thst
compliance with Rule 25-17.0832(3) (a), Florida Administrative Code,
ig not relsvant to our descision on this iwsus; but nevertheless,
the proposed facility does comply with che rule.

Rule 25-17.0432, containg our rules governing standard offer
contracts. The ryle was apacifically emended in Ootober, 1330, to
ensure that atandsrd offer oontracts were reasrved for asmall
qualifying fapilitica. Subsection {3} {(a} states, in part, that: ]

o each public utilicy shall submic for Commission I
approval a tariff or tariffs and a escanderd offer :
contract or contracts fog the purehsss of firm capacicy 3
and ¢nargy from amall qualifying facilities Yews Bgl.h 78 1
ngyswatte. . . {amphasies added}

Bubaection {3} {c} of the rule states:

In lisu of a separataly negotlated contract, m qualifying
facility undss 75 magawatts or a nalid waste faclilicy, as
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defined ‘in Rule 25-17.091(1), P.A.C., may accept any
utilicy's standard affezr contract. Qualifying facilicies
which are 7% Megawatrta or graater may nagofiate contracts
foy tha purchase of capacity and energy pursuant to
Subsection (2}. (cmphesis added)

We detarmined in Docket No. 920556-EQ, Jn Re: Petition for
Peclaratory Statement Regarding Gale of Addicional Cspacity From a
Qualifying Faocility via 8 BStandard Offer Contract, by !aik Powar,
Partners, L.P.. LTD., Order Ko. PSC-92-0683-D3-EQ., that this 75 MKW
thrashold deasicribed in Rulw 25-17.0832(3) (a) applies to the "total
net capacity" of a qualifying facility, rathsr than the "committad
capacity* .=0ld by & gualifying facility pursuant to a wtandsrd
cffar contract. Net capacity 18 deafined as gunarstor cutput
available for eale afver subtracting internal load and
interconnection losscs. Although our daclarstory statsmsnt in Polk
Power Parcners was limited to the spucliic facts and circumetancaa
of that caae, that decision is informativa with respect to eur
intent in Rule 25.17.0832, Florida Adninistrative Code, to preserve
standard offar contracts for emall qualifying facilities of 75 Nus
or lamas.

Citing climate conditicns, performance degradatfons, and -

ravised emimsion standarda in Florida, Panda wictness Killian

- sassrted that a unit with a nat capacity of 115 MW was needed to
ensure Panda’s compliance with the 74.8 MW firm capacity contract.
My. Killlan alec srgusd that ths Commission's vules refer ta
committed capacity rather than facility size. Mr Killisn staced
that the "standard offer contract doss not limit the size of the
facility.* We bslisve this cestimony conflicts with the
straight forward lanquage of Rule 25-17.0832, Plorida Administrative
Code. If any ambiguity surrcunding the intent of the ruls to
redtrve standard ofler contzacts for small qualifying facilities
oxistead, that ambiguity was eliminated when we issued ths
declarstory statament in Polk Fower Partners. ¥hile there is no
spegific languags in tha standard offer contract that limitas the
size of the Zacility to 75 MWa or lees, the standard offer that
Pands and FPC excoutad exprassly incorporstes our rulss in Appendix
B. Lo

Panda witness Diatz aleo testifisd chat Pands must build a 115%
MW plant to fulfill its cbligations under tha 74.5 MW standaid
affer contyackt. Wr Daitz asserted that Panda was required to maks
74.9 MW of oapocity availsble under all conditions and at all
times. We dleagree. The standard offer concract does not requircs
that Pands Supply 74.3 MW at mll times. The contract spocifias an
on-peak capacity factor of 90%Y and an overall capacity fsctor of
a2t FPC witnass Dolan testified that PFanda’s standard offer
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contract could be served by a facility with a net rated capacity of
75 M. He mentiched other qualifying facilities that have capacity

| contracts with FPC, such as Tiger Bay, Orlando Cogen, and Mission
Energy. that consistently provide capacity at thalr net rated
output.

We believe it is rsssonable to assume thst, on occasion,
panda‘s proposed facility may oenarate wslightly above 75 MW.
Gensrating units are typlcally manyfactured in block sizea, and it
may not even ba feasible to inatsll a generating facilicy with a
net capscity of exactly 74.9 MW, without occasionally sxceeding 75
M. Neverthslesss, the evidence shows that Panda could adequately
sarve its contract with a facility much mmaller than 115 MW. Ths
evidance alew shows that Panda itself did not belicve it neadad
additional capacity to serve its eceandard offer contract, becauss
it pffersd to sell an addicional 35 MW ef firm capacity from thae
Cacility to che Clty of lakaland.

Panda relics on an August 24, 1594, lecter from the Divector
of the Commimston’s Division of Electric and Gas to Panda‘s fozmer
counael, M. Barrett Johngon, to support its positien that it could
build & 115 MW plant to serve a 74.5MW gtandard ocffer. In hie
letter, Mr. Jeankins scated, in part, that:

Pased on ths represencations, I forewee no peascon why
this is any typs of contzact change that wshould coms ==
before the Commission for approval.

That latter did not. however, address whether the size of Psnda’s
propossd faolility would cowply with Rule 35-17.0832, Floridas
Administrative Code, which is at iesue here.

In Light of the evidsnce in the record, we find (hat Pands
doss not need ® 115 MW facility to serve itm standard offer
contract. Even if Panda needed to bulld a larger facility, our .
rules do not allew it.  Therafore, we hold that Panda’s proposed
qualifying facility doms not comply with Rule 16-17.0833, Florids
Administzative Code.

il Tho term of CAPRCILY QAYIANLE

FPC arguss that Rule 25-17.0832 (3) (&) (6}, Florida
Administrative Cods, and che Panda standard offer contrsct, limic
the delivery of firm capacity under & etandard offmr contrac¢t to a
maziounm period that is squal t¢ che life of the avoidad unic. The
Panda standard offsr contract defines thet pariod asa 20 yeare.
Pandes ergues that it is snticled to firm capacity payments for ths
full tarm of the contract. as supported by the gunguage of the '
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contract and ths partios' actions. FPanda asserts that, although it
believes compliance with the ruls is not relevant to this case,
paymente mads according to tha full contzact teyw of 30 yaars
would, naverthelsss, be in compliance with Rule 25-17.0833. J

The standsrd offer contract and Rule 25-17.0832(3) (&) (6},
Florida Administrative Code, ure not consistent with respect to the
term for £irm capacity paymants. The standayd offer contract has
a contract termination date of March, 2035, 30 years from the early.
in-sarvice dats originally rsquestsd by Pands. The
commitment section of the contract atates

The committed cepscity shall be made availabls at the
¥oint of Delivery fyom the Contract In-Service Datsa
through tha yemainina Terw of this Agrcement.

Rule 25-17.083213} (#) (6}, Piorida Administrative Code. establiehas

the period of time during which firm cepacity snd sneygy can be
dalivered under a mtandard offer contract. Ths rule statea, in .
pertinent part, that,

At a maximum, firm capacity snd cnevgy shall be delsverad
for a period of time equal to ths anticipated plant life
of the avoided unit. . .

Ae we mentioned above, oUY Yules governing cogenerstion contiraccs
are ineluded in Appendix E to thc standard offer. -Appendix C,
Schedule 2 to the standaxd offer contains the operating and
sconomic parametars rtaining to PFPC‘s avoided unie, a 1997
gembustion tuyrbine. is wchedule clearly shows that the ecenomic
plant life of FPC'a avoidad unit is 20 years.

gince the comtract term ia 30 renu. but the sconemis 1life of
the avolded unit is 20 yaars, FPC witneas Dolan tastifisd that tha
contract only regquires FPC to purchase am-aveilable cnerqgy starting
in yeay 21. While wa agree that Mr. Dolan'e sssurption is logical,
we need to point cut that his assertion is not supported by
apscific languege to that effact in the standard offer contract.

Panda witness Shanker temtified that FPC's avoided unit is
epzantially the fArst in a straam of avoidsd units, and, therefors,
the value of deferral methodology doss not limit the temm of
capusity payments. Mr. Shanker assumes that subsequent avoided
unite will be the aame type aa FPC's original one, with similer
cogt#. Although Mr. Shenkar is teohnieally correct according to
ths value of defaorral methodolegy. his assumpticon would
tnappropristaly tie FEC to a planning declsion for s second avoided
unit 20 vyears ahead of time. Rule 25-17.0832 (1) (c) {6}, Plorida
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Administrative Code, was adopted o avoid just this situvation. The
Tuie clsarly states that the economic plant lifs controla tha term
of capacity payments. If we were to determine that FPC must maks
firm capacity paymesnce to Panda for 30 yesre in ths aoanner
=uggeeted by Mr. Shanker, FPC'm capacity payments would sxcead the
avoided costs of the unic idantified in the standard offar. This
1g¢ clcarly in vioclation of both the Public uUtllity WNegulatory
Policy Act {PURPA) and ocur rules for QFa, which were inmplemanted te
enmure that utilicjes pay no more than the avoided cost o purchasc
capacity and onergy frem gualifying facilicles.

FPanda aleoc ajileges that discussions ware held with FPC. and a
verbal agraament was reached, (o extend the term of firm capacity
paymsnta to 30 years. Panda and PPC dissagree on tha content of
those discussions. Whather auch an sgreement wes resched lw,
howsver, immaterisgl to the determination of the payment pericd.
Rule 35-17.0832, Plorida Administrativa Code, cannot Be vislated by
zxtending the firm capacity payment tarm. ‘Implied in avery
contract is the fact that it is to be interpreted and entorced in
accordance with tha lew. "

. 417 So.2d 791 (Fles. 3d DCA) 19%83. Since ocur yules
have the force and effect of law (Sce

. 418 50.2q 269 (Fla. 1st

OCA) 1962}, any ambiguity in Panda’s standard offer contrast must
be reeolved in conformance with the rules that govarn it.
Therefore, we hold that FPC will only be responsible fer firm -
capacity payments to Panda, and eligible for cost recovery of those
paymante, for 20 yeare, in compliance with Rule 25-17.0832, Florida
Administrative Cede.

Principles of fairness darer us from requiring FPC to make 30
yaars of capacicy paymente under the contract, while allowing only
20 ysare of coat recovery undesr the yylae. It would be equelly
unfair ta vequive FPC to maks only 20 years of cepacity paymence,
bur commlt Panda to compliance with its contractual performance
requirements for 30 yaars. Therefore, PeC shall oniy be reaqiirsd
to make Capacicy payments for 20 years, in accordance with our
Tules, and Panda will only be responaible for spplying fizm
capscity for 20 ysars. The total capacity payment strasm muet have
4 nat present value of approximately §71 million in 1996. This net
praaent value equala that of the payment stream concained in
hppendix €, Gchadule 3 of the scandurd offer contract. Thie
approach is the best way to resolve the incensintency betwean the
contract language sand the rule.
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wigstans Pates

FPC arguess that ths milestone dates in the standard affer
contract should net ba extended. FPPC aewerts thar Panda failed to
esrry its burden of proof that FPC was the sole reason Panda failed
co maat its milestodes. FPC arsues that it has alrsady presented
uncoptrovarted teatimony that Panda’w fsilure to obrtain financing
and thereby meet its milestonas was & dircct result of Pands’'s own
actions. Panda a s that the milestons daces should ha extended.
becauss FFC's actions in initiacing this procesding effectively
precluded Panda from furthsr development of its project.

FPC initiated cthis procesding to rasslve disagresmant ovar
fundanental aspscta of its standard offey contrsct with Psnda; the
term of £irm capacity payments and the unit zize of the qualifyiny
faoility. FpC filed its pstition on Janvary 25, 1335, nearly
fifteen months sgo. While it s true that Panda has eoptributed to
the delay in resolving the issuas in cthis cass. FPC witness
Morrison testified that uncerteinty among lending instituticns
contributed to dulays in acquiring finaneing for Panda's projact.
Potential financitrs guascicned whather FPC would bs required-to
purchane capacity in excess of 74.5 MW, and whether PPC would have
to make firm capacity psyments for more than 29 yeara. Mr.
Morrison adinitted that lendars would want the uncertainty in this
dockat resolved prier to closing on sny financing arcangeéments.
Thus, Penda had to delay procesding with project Lfinancing g:ndlng
cur decision in this docket. No party should be penalized because
of tha time required to rssclve this case. The milestone dates in
panda’y standard offar contract shall, therefore. be extended.

Panda arguss that it needs 26 monthe to finance., order
squipment, and bulld the facility. FPC states that milestonc dates
should be extendad by no mers than one ysat, ®#ince ¥FPC filed its
declaratory statamant petition in thias docket approximately one
year pricr te tha wtart date for facllity construction.

Pands witneas Xillian testifisd chat Panda would nesd s total
of xt lesst 18 months te gain financing and ordsr sguipmant, and en
additional 1B months to construct the unit. Wy. Killian sdmicted
under cross-examinaticon, howeveyr, that Panda‘s time line was not
rget in scepe*, and ¢uuld ke shovrtansd, FPC witness Morriacn
digegresd with Mr. Xillian's time line to aryeangs financing for the
project. Mr. Morripon atsted that Pands should be able to acquire
financing “snywhere from 50 to 120 days, with 180 days st the
outeids."®
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We believe chat a party cheuld neither be helpad nor harmed
because of the time regquircments of Lhe regulatory proceas. We
hold, thersfors, that it 1e approprisce to excend che contractual
milestone datas by a pariod wsgual to ths tims necessary far
deciding the mactters in this dockst. An sxtension of 18 months
vepresencs the approximate amount of cime that has transpized from
the £i1ling dsta of FPC’'a petition for » doclaratory atstoment until
the effective dats of cur order in this docket. Thua, we will
extend che milestone dates for Panda*e stenddrd offer coatract ta
Jaouary 1, 1997, for construction commencement, and July 1, 1598,
for the in-service date.

Cepmoity snd Roakcy Paymants

A$ previously discussed, Panda ahoula receive a 10-year
capacity payment #cream. 14 ne must have & net present
value of approximacely 671 million in 1996. Thim not premant value
equals that of the payment stream contained in Appandix €, Schadule
1 of epe standard offar contract. 3Since all ensargy paymants must
be made according to Rule 25-17.0832(4}, Florida Administrative
Code, wa diract FPC to fils a new capscity payment stream for
administrative approval within 30 days of the data thls Order ia
issued.

pas«d on the forageing., it is, therafors.

ORCERED by the Florida Public Service Commiseion that Fanda
Ensrgy Company’s propoesd qualifying facility must have a nst
gsnarating capacity of 75 MWs or lams in order to comply with Ruias
35-17.9833{3) (a), Florida hAdministrative Code. It is further

ORPEREP that vlorida Pownr Corporstion must make fizm capaGley
payments to Pandd Energy Company under che standard offer contract
ior the life of the avoided unit, which is 310 veare. It is further

ORDERED that the payment stream oust have a net preesnt valus
equal to the capscity paywent stream wet forth in "Appendix €* to
the stundard offer contract betwsen Plorida Power Corporation and
Panda Energy Company. It ia furthar

ORDERED that the milestone dates contained in the standsrd

offwr contyact shall be extended for e pericd of 16 months. It ie
further

ORDEREP that Florida Power Corporation muest file & naw
capscity payment schedule for adminisetrative approval withlm 30
days of the ixsuance of this Order. Ic is furthsr
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OROERED chat apecific rulings on Panda‘s propossd findings of
fact are includad st Attachment A.to this Order and incorporsted
hersin. It is further

ORDERED that this docket shall be closed.

9y ORDER of the Florida Public Service commission, this 20¢h
day of Max¥, J438.

BLANCA 5. BAYS, ctor
Division of Racords snd Reporcing

{@8EAL)

L]
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HOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public gervice Commiselon is required by Section
130.59(x), Plorids Btatutes, to notify arties of any
sdministrative hesring or judicial review of Commiasion orders that
is avallable under Bections 120.57 or 120.68, Florida Statutes, as
well as tha procedures and time limite that apply. Thie notice
should not ba conatrusd to mesn all requests for an administrative.
hearing or judicial review will be grantod or resvit in tha relief
eoyught .

Any party adversely affacted by ths Commissicon'a final action
in this matter may requsest: 1} reconsideration of the decision b
filing & motion for reconsideration with the Director, Division o
Records and Reporting. 2540 Bhumard Oak Boulevard, Tallshasses.
Florida 32135-0850, wichin fifcesn (15} days of the iesuance of
this order in the form prescribed by Rule 25-22.060, Florida
Adminigcrative Cods; or 2] judiclal review by the Florida Supreme
Court in the case of an alectric, gas or telephone utility or the
Flrst Dimtrict Court of Appeal 4in the case of a water and/or
wastewater utility by £114ing a notice of appesl with tha Director,
Division of Records and Reporting snd £11ing s copy of the notice
of appeal and the flling fes with the appropriste couzt. Thiw
filing muasc be completed within thirty (30) days after the lssuance
of this order, purayant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal wust be in the form specifisd in
Rule 9.500 (a), Florida Rules of Appsllats Procedurs.
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ATTACHEMENT A
PROPOSED PINDINGI OF PACT -- PANDA-KATILEEN, L.P.

Pursuant to Rule 25-32.0%6(2), Florida Mminjatrative Code,
Proposed Pindings of Pact shall be sucginct, ahall clearly cite to
the record, and ehall not contain mixzed guestions of law and fact.
We have reviewsd Fanda Energy Company’s Proposed Findinga of Pact
snd rule on them as follows: .

1. In cwrly 1991, Florida Power sought to purchase power Lrom
cogenerators by utilizing tho stendard cffer methodology
establiehed by the Commimslon. To chet end, Florids Fower
:ubmir.tod lox, Commission approval & standerd offar concract
orm. {Ex. S8).

RULINO:  Accept.

2. A standard offer contzact sets, in advance, ths rates and
rermg for which the utility will purchase electricity from a
OF. Under the Commission’s Rule, that vace must reprawent the
1]l avoided cost®; in ether words, tho utility must offez to
- pay a rate squivalenc to the full amount of money saved by the
utility by not having to build ite own new generating
facility. Rule 25-17-0832(3). -

RULING: Reject as an argumant rather than & finding of fact.
The statemant is an incorrect argument of full avoided cost.

3. In additicn to the use of standard offer contracts, the
Commission's regulations authorize utilities to directly enter
into negotiaticns with Qfe for the purchase of r. Rule
25-17.0832 (2!, Those rogulations raquire the utilicy to engage
in negotlations with Qfs, and to do sc in good falith. JId,

RULING Accapt. -

¢ Undey the *nagotiated contract” rule, the rste paid to the OF
=an ba no mere than the full avoided cost., hut may be less.
Any contract rasulting from such negotiations must be reviewed
and approvad by the Commisesion. Jd,

RULING» Accept with the clarification that we review and
approve negotiated contractes solsly for c<ost rvacovary
puUIpoEEs.

iz
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$. When approving s standard offey contract or s negotiwtad
contract with a2 QF, the Commispion approves thes centract ams
being in complijance with che Public Utilicies Ragulatory
Fracrices Act (“PURPA*). as joplemenced by che Commission's
Rules. The Commission approves auch contracts as to the
calculation of the avoided cost rate, and the necesoity of
avoiding the degignated avoidsd unit. {T. 7%, €.1-35% (Dolan) .

RULING Accept tha firet sentence of the propoesd finding..
Reject the gecond sentence as unclear pnd unsupported by the
recard citation.

6. The only substaptive difference between standeard offer
contracts and negotisted contrects 1is that the foyrmer are
approved by the Commission prior to execution and ths latcer
are approved by the Commission after exsgution.

RULING:  Reject as an argument rather than a finding of fact
and because there is no cranscript or exhibit cice for this
statecsnt, av reguired by Rule 25-22.036(1), TFlorids
Aministrative Cods.

7. The 1391 standesd offer contzract in thie case iv gsubstancially
aimilar to the negotiasted contracte cthat Plorida Power
executed wich numerous Gfe in 1991, (7. 82, L. 12-1% (Polant}l,
(T. 239, L. 5 - T. 230, L. 3i1) (Killian); (Ex. 23). When
entering into negotlaced contracte in 199: with a pories of
Gfa, Plorida Power required tha 0fe to uze s standsrd form of
contract. (T. 7¢, L. 19-23 (Dolanl). Florida Powsr bawed ite
otandard offer contract form on the nsgotiasted contract form
it had been using. (T. 01, L. 19 = 82, L. 7 (Dolan)}: {Ex.
23, RK-4); (T. 230, L. 6+21 (¥Xillian)}.

RULIBC: “Reject ths firat aentence of tha proposed finding as
unsupported by the greatar welight of the svidenoes apd
unsupportsd by the racord eitation. Rejecc the gecond and
third sentences as irrelevant to decide the factual macCers ac
issue in this cape. lgsues In this case percain to the
standard offer contract, not the negotiaced contradc.

8. Tha standaxd offer contract form foxr which Florida SFower
sought roval from the Commiwsion contained several blanks
which cﬁﬁﬁa be corpleced by prospective QF’s. including the
two ¢ontract teyma which ave the subject of this dispute: 1}
the smount of power that the GF would be obligated to provide

NO. 1289

P13
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Lo the utilicy as “Comnitted Capacity,*® and 1) the duration of
the QF'A obligation to provide power {and Florida Power's
obligation tc make paymeants) under the contract. BSee Zx. 30
at 19 ¢.2, 7.1,

i RULIND: Rejeot ae unsupported by the evidencw. The second

contract tezwm referred to above does not ralate £o FPC'p
cbligaticn to wake paymants but, rather, the termination date
of the contract. .

3. In Rugust 19%1, the Commiseion raviewsd and approved Florida
power’'s form of standard offer contract and rate tariff (as
wvell as standard offor contracts submitted by other elestric
utilivias}. (Ex. 7). In rendering its approval of that form,
the Commisseion epecifically hald that a “roegulatory out”
clausa should not be inaluded in the standard effer contract
wsubnittad by Plorida Powar. Sss Ex. 7 at pp. 70-71. Thie
claupe, which had pravigusly besp authorized by the Commimsion
in the negetiated QF/utility contyscts, would have sllowed the
Commipsion to alter the terms of the contract or the rates
that the utility would have to pay bated upon changed
circumstancea.

RULING: Accept the first and sacond sentences 'of the
proposed finding. Raject tha third sentence because there is
no transcript or exhibit eite for this statement. ws required
by Ruls 25-22.086(2), Florida Adminiatsstive Code.

10. Following the Commission's approval of the sctandard offar
contract form. Flerida Powsr eent copies of tha standerd offer
centract to intarastad QF’s. and declarad § two-week °open
musoots” for any QF to sxecuts and return the contract. (Ex.
? at p.1). By the close of that period, rlorida Power had
raceived ten sxecuted standasd offeY contracts. including one
from Panda., (Ex. 8).

RULING: Accept .

11. Afcer recsiving multiple standard effer contracts, Florida
Power distribucted a questionnairs to sach interested QF,
requesting information regarding the propoasd facility that
the QF would construct. Panda‘s rTas £¢ Lo that
questionnsires ingluded & proposed tentative plant design that
would generats in excess of 7% megawatts of nast gwnersting
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capacity. (T. 106, L. 5-9 {(Dolanil; (7. 23, L. 11-19
. $Killiand) .

ROLING:  Accept the firet sentence of tha proposed finding.
Accept the second wuntence with the clerification that the
plant configurstion originally proposad by Panda would
*occasionslly produce ovar 75" MW of net capacity (Tr. 106,
line 71.

12. Under the Commiseion’s regulations, a etandard offer contract
vignad and submittsd by & qualifying facilicy must be accepted
by Florida Power unless Flori Pover affirmatively wseeks
Apcrm:l-%o?‘%g the Commisaion to rejoct Lhe contract. Rule 25-

17-0832(2 .

RULING:  Accept.

13. In execyting the standard offer contract, Panda filled in the
blanks with a "Committed Capacity” of 74¢.900 kilowatts leguml
to 749 magawatts), Bx. 30 ac | 7.1, wnd a3 contract term of 30
years. Tx_ 30 ac 1 4.1

BRULING: Accept with the clarification cthat Panda did gt -
£411 in a blank containing a contract term of 30 ysars;

rather., Panda fillaed in & blank which econtained the

terminacion date of che contract. Tha date which Panda

providad wae 30 yeare after the carly in-earvice date

orlginally agread ta by Panda and FPC.

14 The contract with Panda provides that =the tarm of chia
agreement ahall begin on the Exscution Date and shall expire
at 24:00 hours on che last Gay of Mazch 2025, unless axtended
pursuant to section 4.2.4 hereof or terminaced in accordance
with the provisions of this agreamsnt.* Ex. 30 at 9§ 4.1.

KULING:  Accept.

15. Pursuant to the contrast with Fanda,*che Coamitted Capscivy
shall be made available at the point of delivery from the
Concract in-Service Date through the remaining term of the
agreement®. Ex. 30 at 7.1.; (T. 171, L. 9-14 {Dalan)).

RULING:  Accept with the clarification that this transcript
cite dose not contain this atatemant as originsting from FPC
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16 .

17.

18,

19,

Witnews Dolan. He simply agread that this etacement is
contained in the contract.

The Pands contyact provides that Florida Power “agrees to
purclinse, accept and pay for the Committed Capacity mads
Available at the point of delivery in accordance with the
terms and conditions of this Agreement. €x. 30 at ¥ 6.1.

RULING: Accept.

The Panda contract provides that Florida Power, throughcut the
lite o©f the concract., has the right to reguire Panda to
demonetrate at any tima chat it is, in fact, providing 74.9 MW
.u'“f:f. at the deliveary poinc dafined cherain. Ex. 30, %
7.4, 1.8,

RULINGI Reject ss misleading and unsupported by Che welght
of the evidence., The cited axhibit states that demonscration
of the facility's ccumarcial in-service otstus ashall ba
required “Act more than once in sny 13 month period®, and such
damonstration ~avolds, if practical. previcusly notifled
pericde of plannsd outages...®

The Panda contract provides for payment to Pands under two
scparate mechaniems. FPirst, Pands is paid a ‘*capacity
payment.* for the amount of *Committed Caphcity* that Panda
offerad o provide, in this Cass 74.9 MN. Ex. J0 3t 11 a.2-
8.5. Commirted Capacity ls defined in tha contract a4z the
amount of alectricity caat Panda is obligsted to provide to
Florids Powsr's trafismisseion grid at all cimes, under &1l
environmental conditions. Id.

RULINGs Accept the First santence of the propassd finding.
Accept the second sentence with the clarificacion that Penda
net only "offersd", but committed by contract to provide 74.95
MW. Redect the third sentance as unsupposted by the greater
waight of the evidence. The contract doss not require Panda
to provids committed capacity "at all times, under all
environmentsl conditions'. Rathey, tha contract specifies an
an-posk capacity facioy of 90% and an overall capacity factor
of 42t {Exhibit 30, Appendix ¢, Schedule 3).

in addition to capacity payments, Panda ie to be paid for pll
of the actus) slectrical ehergy that the Pands plant providee

NO. 166
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to Florida Power, under certain glternste rate scheces. EX.
70 at 11 9.1-3.2. o capacity paymant is to be made for £nerTgy

41 excess of 74.9 mogawatts. Sge Px. 30 at 14 4.2.8.8.

BULING:  Relject as unclear. It id 0ot clear what ia meant by
~cercain aliemats rate schemes. ”

The committcd powsr supply that would hava been providsd by
the ten sxmcuted contyacte received by Florida Fowey at the
close of the cpen senson was wall in excess of the amount that
Florida Power was seeking, (T, 92, L. 1¢-18 (Dolan}). As a
twsult, Florida Powsr begar & process of choosing which
standsrd vifar contract (or sontracte) it wantaed to utilize.

RULING:  AcCcept.

Florida Powsy preparsd a Teport racting the standard offar
contyaote St recxzived, and filed that report with tha
Commisajen. (Ex. 8}, The report specifically described the
panda contracc fropoul a8 having & thirty year term, and a
Committed Capacity of 74.9 MH. (Bx. & at pp. 1, 2, 15, 13

RULING:  Arcept .

Florida Power ranked vanda‘s contract submlewion ae the best
in terms of feawibility and benefit to ratepayers. Id. Based
on that report. Florida Pawer patitionsd the Commisaion for
peraission Lo reject all of the standard offer contryacts it
had recelved sxcept the one reoceived from Panda. Id, .

RULING. Accapt. .

furing the open sesson, sevsral standard offer proposals were
aubmitced co Plorids Power by Qfa which ales contsined
contract terms of thirty ycars and/or faclilicics with net
generating cuphcitice larger than 74.9 wmegawattas., (2x, B at
pp. 13, 18); (T. 554, L. 1-14 (Diecx)): (T. 36-99 [Dolani)d.
For exawpls, Sparrow submitted & proposal with 85 megawattas of
net generating capacity. and Weah and UDsstec submitted
proposals for a thirty yssr term. IA,. Florida Powsr 4id not
reject any of the QF proposals on that basis, nor did ic
»0ggest to the Commigsion that any of those propesale would
v'm]iar.T tha Commizaion's Rules. {T. 98, L. 23 - 9% L. 4
pelan))

NO. 160
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4.

5.

25.

RULING: Accept the first ssatence of the proposed finding.
Reisct the ascond santence because the cranscript cites do not
support this statesment. Reject the chird wsentence as
izrrelavant to decide tha factual oatters ac f(saue in this
Case.

in the 1991 standard offer open weason, Florida Fowst received
A contract from Sparrow in which Sparrow had selectad &,
committed oupacity of 75 magawatts. (T. 95, L. 3-34 (Dolan)}.
In order to tcomply with the standard offer, Florids Powsr
alceyed the committed capacity of the Sparrow contract to
74,999 megawatta. (EX. § at pp. 1, 3} Rased an the position
that Florida Powar has now tekasn, Sparrov would have to fulfid
that conmitted capacity obligation using & facility emaller
than 75 megawatts,

RULING: Reject bacauss thic statsment is unsupported by the
greater weoight of the evidence.

In dus courss the Commission spproved Florids Power's peticion
to reject ell standard offer cantracts, sxcept Panda’s, oveyx
the cblection of one of tha cowpating bidders. (Ex. 10). In
that sams order, the Commimsion formelly epproved Panda‘s
centract with Florida Powsr, including the tarms calling for
a 74.5 M4 Committed Capacity and a 30 yesr coftract term. Jd,
Thys, the bPanda/florids Power contrmct was approved by the
Commisglon twice -- ence whan the form was approved, and &
stcond time when the Commisaion allowed Plorida Power to
select the contract complsted by Panda over the compating
contracts.

RULINGs Rejeot as misleading and unsupported by the weight
of the svidgnce. We spproved & blank contrsct faym one tima,
We approved Panda‘s stundard offer contract with Fre enly one
time.

in appreving the Panda contract, the Commission hald that
*Florida Pewar Corpocation acted in the bes#t fntarssts of the
ratepaysrs to @elact the contract which sfcer a camparative
svaluation was deomsd by FPC to ba the beat svailable.® (Bx.
10 at p. ).

RULING: hccept .

018
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28

29.

ao.

31

Florida Powsr had signed the Fanda contrect prior to
submitting it to cthe Commission. fT. 105, L. 3 {Dolan)).
After thes Comrimeion approved Panda‘s contract, it tharsfors
became a binding agreement hetween the parties.

RULING:  Accept the fivat asntence of the proposed finding.
Rejoct the second scntence as a Sonclusion of Law tather than
& Finding of fact.

In 1953, tha partise agread to extend the milestone dates in
thalr contract to roquirs Pands to begin construction of its
plant by January 1, 1996, and bagin operation of the plant by
January 1, 1897. (BEx. 11}). :

EULING Accept .

fands had (o design a plant with a nat genserating capacity in
excess of 4.9 cegawslte to i{naure that it would ba able to
mast its 74.9 negawatt committed capacity obligation under all
conditions. (T, 304, L. 23 . 308, L. 17 (Dietx)?).

RULING: Reject as an argument rather than a finding of fact.
L]

Prior to the summar of 1994, Florida Powor nevar cbjscted to
the building of a fsctlity that could genarate {n axcess of
4.9 mogawatts. (T. 352, L. 13-22 (Lindloff)}; (T. 29¢, L. 8 ~
295, L. 8 (Bdrinson}). However, in cthe summer of 195¢,
Florida Powar cbjectsd to the construction by Panda of any
plant larger than 7¢.9 megawatts. (T. 238, L. 20 - 3236, L., 19
(Killianl). Florida Powar then began insiating that Pands
eask the spproval of the Commiswion on ths siza iesus. JId,

RULING: Reject as an argument and irrelevant to decide the
factua) matters at issue in chis cage.

in yeaponse to Plorida Power'w objection, Panda met with
Commisdion ataff 4in auguat o©f 19%¢, and received a
confirmation letter from Joseph Jenkina, the director of the
Commissicn's Division of Gas and Electric, stating chat
Panda’'s proposed facility did nab viclate the contract or
sequire approval of the Commission. (T. 243, L. 6 - 244, L.
S5 {Killian!'!. Thic copinion did not dissuads PFlorida Power
from continuing ite dispute, snd in January of 1995, Florida
Powar filed its from Petition (without advance notice to

. NO. 180
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2.

33

3.

35,

vanda) in chip case seesking a declsration the Commigsion on
this ilwsue.

RULIRG Reject aw irrelevant to decide the factual nattere
at issus in thia cass AR a9 unsupported by the greater waight
¢f the avidencs.

In order to meet a 74.9 megawatt committed capscity at all
timas uynder all conditions, it is necassary to construct &
plant with & waximum capacity above 4.9 megavatte. {T. 304,
L. 23 - 306, L. 17 (Dietz)). :

RULING Rejesct as unclear. It 8 unclear whethar the
referance $6 "maximum® capscity is the net capacity of the
facility oy the groas rating of the generator.

It ip nacessary to build additienal cepacity to account for
parformsnce degradations cmused by climate, aging of the
plant, and other factora. Jd.

ROLING: Reject a= unclear ppd aw unsupported by the weight
of cthe svidence.

Brian Diets, Panda‘'s chief angineer, was parscnally
responeible for Fanda‘s sngineering decisions in planning the
Panda-Xathleen plant, and it was hia professional opinian that
isd Pands to selact a plant dosign that could mest ita 74.9
?Enuut. committed capacity obligations under all conditions.

RULING: Rejsct as irreluvant to decide the fectual matcars
ar issue in this case. It is not relevant whose profeselenal
opinion Panda rslied on.

tn ceneddering the design of the plant, Mr.. Distz determined

that & plant with a minimum design capacity of 100 megawaccs

{at 180 conditions) was necessary to meet Panda’'s committed

:(:;riuciw chligations undexr all condicicna. (T. 312, L. 10-17
ecT)).

ROLING Reimct as opinion pnd as unsupported by the weight
of tha svidance.

20
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16 Mr. . Dietz's conclusion corresponds to Florida Powar's own
recommendationa. On Septambey 2%, 19932, Alan Honay of
Florlda Power recommended to Darol Lindloff of Panda thac
Pands utilize an equipment configuratison veing two LM 6000
turbines, which result in = design capaclty of 95 to 100
megawstts st 180 conditions. (T, 393, L. 7-21 (Lindloff)}.
Ultimately., Panda determined that this 1M €000 cturbine
confiquration would not meet Florida emissions raguirements.
(T 318, L. 15-18 {(Pietz)).

RULING, Reject as irrelevant to decide the factual matters
at iveus in this casse.

37  The plant design ultimately chosen by Panda used the smallest
available turbine equipment which would assurs generstion of
the Committad Capacity under all conditiens, and slso mast
Florida‘e emiseiona reguirementes. (T. 3183, L. 14 - 320, L. 4
{Dietx)).

RULING Reject as unsupported by the weight of the svidence.

38 Floride Powar did not put forch sny credible svidence that a
plant with a maxioum capacity of 74¢.9 megawatts would be
fzasible under the contract. Wo expert or witness for Florida
Power told this Commission what gensrators Panda could salsct
te build this facility that would put ocut 74.0 megawatts at
all timae under all conditions and mast Florida‘'s emimaiens
requiremants, other than what Mr.. Diata selected.

RULING: Reject as irrelevant to decide the factual matters
&t iasue in this case, as an argqument rather than s finding of
fact. and becauss there is no tranacript or exhibic cita for

this statement, as required by Rule 28.23.08¢(2), Plorida
Adminjacrative Code.

39 In Florida Fower's other active cogeneration contracts (Ex.
2}, many of the cogenerators sorving Florida Fower alse
designed their plants with maximum nat ganarating capacities
highsr then their committed capacitiss. Bee (T. 73, L. 4-11
(Dolan} {Auburndale provides 131 megawatts of cowmittsd
capacity from m 150 megawatt plantl)}); ({T. 6%, L. 1% - 72, L.
7 {Dolan) (Orangs Cogen supplies 97 megawattm of committed
capacity from a 104 to 106 megawatt plant).

RULING. Accept
‘ \

NG. 180
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490,

41.

42.

43,

Plorida Power currantly buys power fzom other cogansrators who
produce in excens of thair committad capacity. Por sxample,
at timas Plorida Powsy bDuys up to 200 percent of the committad
capacity generated by U.& agricultursl. {T. ¢4, L. 1 - 6§, L.
45 (Dolan]}. U.8. Agriculcural antered into che seme standard
offer contract form se Panda. (T. €S, L. 18-25 (Dolan).

RULING: Reject as misleading and ao ivrelevent to decids the
factual oacters at {ssus in this case. U.9. Agriculetural
signed a 5.1 MW standard offer contract with FPC. TPC Witness
Dolan testified that U.8. Agricultural would have subscribad
for 10 MW if cthat amount had beenr available t¢ subscriba co
undar FPC‘s standard offer contract.

Panda's dasign of its proposed plant wvas constrained by
Ploride‘'s emissiona requirsments. It vaé the uncontradicted
cescimony of Brian Diets that Floride's emission regulations
wera changad i{n 1992, and those changes severely limited the
emisgionm that could ba generated by Panda‘’s plant. (T. 31z,
L. 31 -~ 313, L. 5 (Di=atz}).

RULING: Reject ths first proposed finding as unclear gnd as
irrelevant to decide the factusl matters at iwmsur in Ethis
case. It ls not indicated in what way Pands‘s pzoposed plant
design was "conatrained®. Reject the second statamant as an
argumant zathar than & finding of faer.

Az the zesult of thowe changes, Pands waa limited in ita
options in selecting squipment, becsuse enly s small number of
tha genarating squipment units available in the market could
mest Plorida's emission'a requiramants, {T. 317, L. 1 - T.
319, L. 8 (Dietx)}).

RULING: Reject as irrelevant to dscide the factual matters
At iasue in chis cage.

Bince Flarida Powar resquired Panda to have & backup ssurce of
tuel for tte plant, Panda was forved to design its plant with
eil as an suxiliezy fuel. IT. 313, L. 7 - 34, L. 19
{Dieta)}. The potesntial use of cil as s fucl climinated
Panda'# abilicy to use certain kinds of emissione-limiting
equipment. Id,

RULING: Raject ag i{rrelavant to decide the factual mattars
at issue in this ocase.

22
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L1

45

45,

g

L1

47.

The plant configuration thst Panda had originally submitted to
Florida Powsr would not mmet Florida‘s emiseions requiremants.
{T. T. 318, L. 6-13 (Dietxl). -

RULING: Rajact as unclear and es ilzrelevant to dacide tha
factusl matters at iwsus in thies case. It is not indicated
the time frams during which Panda‘s plant ¢enfiguration would
not meet emiasion reguirements.

Based on ite considcrations of degradation of parformance and
emiasions, Fanda ultimately determined chat only two kinde of
turbine equipment would mast the requirements of the Project -
- the ABBIIN] turbine {maximum capacity 115 magawatts! and the
GE Frame 7 (maxioum capacity 116 megawscte). (T. 318, L. 2§ ~

31%, L. 8 (Dierz). Of thease twe, only ABR would guarantee a
dalivery tima, and Panda ultimately chose the ADBLINY., Jd.

RULING: Reject as irrelevant to decide thes factual satteras
#t iswus in chis case.

The contract bLetwssn tho partisa <¢ontains no sxpress
limitasction on the net generation size of the plant to be
constructeéd by Panda. Rather, the contract aspecifically
limice only the amount of Committed Capacity chat Florida
Powar 1a obligated to purchass from Panda to 74.9 magawatte.
Ex. 3¢ at § 7.1.

RULING: Rejact as unsupported by the greater waight of the
evidance. Appendix E to the standard offer contract contains
Rule 25-17.0832, Florida Administrative Code, uwhich limitas the
nat eoutput of focilicies accepring the standard offer
contract.,

The contract sxpressly limits the amount of Commitced Capacity
that may be contraccad foy, by providing chat <“[t)hs
availability of this Agreement Lo subject to...cthe Pacility
having a Commitvtod Capmcity which 1o leses than 75,000 Kw.*
EX. 3 at ¥ 3.1.2. °

RULING: Aocept .
Plorids Powsr han stated that che 75 megawatt sizs cap that it

enaks to lopase pertains to net capacity of a plant under
*normal conditions*. (7. 159, L, 11-1§ (Dolan)). However, in

NO. 182
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its 1932 Petition to approve the Panda contract, Florida Pewar
used the word "eize” to refer to tho comnmitted capacity of the
project, not the capacity of the plant to be constructed. {T.
3¢, L. 6-% (Dolan); (Ex. 1D at pp. 1, 15). In that petition,
Florida Power repsatadly described the Fanda project as .9
megawatts in size. J4,

AVLING5 Raject an srgument rather than a finding of fact ang

a8 irrelsvant to decide tha factual mattars at ipsue in this.

cage.

The actione ©f both parties, after Lhe centrect waw entered
into, support Panda on the fact that tha contract doss not
limit chs net generation siza of Panda's facility. Both
gurti.u procesded on the undarstanding that Fanda wae not
imitad to & 75 megawstt plant.

RULING: Reject as irrelevant to decide the foctual matters
#«t lwsue in this casc gqd because chere 1s no cranseript or
exhilbit cite for this scacement, as required by Rule 25-
22.05612), Plorida Administrative Code.

Florida Power was advised on several cceasions, beginning in
1832, that Pands was coneidering building & planc with a
maximum capscity of 110 Kegawatts to 115 wegawatts. (T. 294,
L.22 (Brinson); (T. 390, L. 22 . 38%. L. 2: (Lindloffi}.
Florida Power did not object te Panda’s plans, and indeed
encauraged Panda to build a plant larger than 74.9 magawatte.
{T. 3%4, L. 13-21 (Lindleff)). In fact, Plorida Power’'s
rapresentative recommended co Panda that Panda construct s
plant with an approximate maximum output of 8% to 100
megawatts. JId,

RULING: Reject the {irest sentance of the proposed £inding aa
irrelevent to decids ths factual matters st iesus in thie
cane, Reject the weccond sentsnce as unsupported by the
greates weight of the evidense. Tha record indicates that FPC
firet inforwed FPands of the decieion, than
suggested chat Panda seek a declarstory statemant from us
regarding the proposed facilicy's size. Reject the third
seritence av an argument rather than a finding of fact.

Florjda Powel waw aware that Panda‘s initisl propesal, which
would wt{lite 1 LM2500 turbines. would have put out in sxcess
of 75 megawatte. (T. 106, L. &-3 (Dolan}); (T. 226, L. #-10).

24
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That preliminary contiguration propossl was not ulbimately
adopted by Fanda becauss it could not meet the 74.9 megawatt
Commiteted Capacity under all conditions, mor could it meet
Plorida emisaions requirements. {T. 318, L. 6-13 (Diatx)).

ROLING: Rejoct as irrelevant to decide tha factual mattsre
at jasue in this case and aw unsupported by the weight of the
evidence. The above-zaferenced transcript cite statep that
three LM2500 turbinss would occasicoslly produce more than 75
MW

$2. BNeither rlorida Power nor the ratcpayers would be damaged by
Fanda's proposed design. Panda has not argusd that Florida
Power would have to pay anything more than as<availabls prices
tor any oyutput Above 74 .9 M, and Florida Power would be able
to curtail Panda from preducing more than 74.9 wmegawates in
low-load conditions. (T. 155, L, 16-24 (Dolan}). The only
harm asserted by Florida Power in ‘this proceeding -- che
theoreticsl potential to cecasicnally have to cycle off twa
existing plante more often -- waes ghown on croes sxamination
to be admil;tedly de minimus “harm*. (T. 430, L. 20 - 431, L.
13 (Dolanm)}.

- RULING: Reject 4§ unclear gigd 48 an argument tathar than a
finding of fact. It is unclear what i{s meant by tha term e
"damaged”, and PPC witness Dolan did not testify that cycling
aff two upite would result in de pinimus herwm.

53. Florida Powsr encouraged Panda to design s plant with a net
genecating capacity larger than 74.% awatiy. and Flotida
Poswer hams attempted to creste contract disputes in an attsmpt
to escape Ifrom ite contract with Panda.

RULING: Reject as an argument rather than & finding of facct,
as irrclevant to decide the factusl mALTErs AL iésue in this
caas, gpd becauss chere i8 no transcyipt or axhibit cite for
this statsment, as vegquired by Rule 25-22.05§(2), Florida
Administrative Cods. -

54.  In 1593 and 19%4, Plorids Powsr crafted a global atrategy to
decrease and/or eliminate the purchases of power from
cogenerators. At that time, Florids Power considersd
coganarators to be competitors with it in the businass of
wholagaling electricity, &nd had lost soms buwiness to tham.
{T. 138, L. 3-10 (Polan)}. That strategy was based ou



i

-

91.-86-93

17:81

385 789 5373

DAVID ROSS ~ GREENBERG TRARURIG > Sp4 681 ozev

NO. 120

ORDER NG. PBC-%6-0671-FOV-EI
DOCKET NO. 9%50110-EX
PAGE 35

56.

57.

Plorida Pawer’s view thet “at the present time, the QF
contracts ars not comt xffective whan compired to FPC bullt
matural gas fired combined cycle units... (Florida Fowar’'sl
resgurcss need to be asaigned to proparly avaluate and
tmplement, if fammible, all of the options available to
incrense the cont-effectivenasg of the OF cantractes.” {T. 337
{xillian}). This ststement, which was contained in Florids
Power's Cogeneration Review, raflecta s desire to sscape
cogeneration contraces. .

RULING: Reject as an argument rather than & finding of fact
and s» izzelevant to decide the factysl matters at issue in
this case.

Florida  Power investigated the possibilivy of buying out
certaln contracts, including Panda‘s contract. To that end,
Florids Powar formed a "NUG* (non-utility generatad) buyout
commities. (T. 122, L. 7-18 (Dolan)}. Florida Power
considered buyling cut any contract on which plant construction
had not yet begun. {ix. 15)

RULINGt Reject us irrelevant to decide the factual mattazs
at issus in thie case.

At the time of the Cogensration Revicw, Ploride Power had
overbooked committmd capacity and had fsr more c¢ommitted
capsdity than it initislly anticipated. {T. 123, L. 14-24
{Declan}}. Florids FPower had deliberately overbocked ita
eogeneration contracte im 1331 {n anticipation that scma of
those projects would not be built. Id, Ml the projectas,
howaver, did come to fruition. Xd.

ROULING) Redect aw irrelevant to decide che factusl matters -

at iswue in this case.

FPlorida Power inplemsnted i4ta cogenerstion -strategy by
*sctively enforcing® ite contracts and attempting to jdencify
"bresches” by cogenerators, No matter how small, whieh would
sllow it to escape its obligations. (Ex. 1e¢ at p. 10}.

RULING: Rejece g8 irrelcvant to decids tha factual matters
l% il.ua in this cass apd & en aTgument rather than a finding
of faot.

26
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88. Floride Power has admitted that it concluded in 1694 that aid
not, and docs not, want Panda to bulld its plant. (T, 129, L.
1-8 (Dolan)).

RULING: Redect as irrelevant to decide the factual malters
at ipoum in this case. .

59. Flerida pPower‘s intentions are further oclarified by other.
sxamples of its tredtment of Panda. In lata 1993 and ecarly
1994, Pands war considering the relocation of ite tharmal hoat
in ordar to accommodate additiona) steam use. FPlorida Power
rafused to ngree to such a move, deaspite tha lack of any
effect whatsocver on Florids Power’s interasca. (7. 129, L,
11- 130, L. 2% {Dolan}.

RULING: Rejsct 88 an argument rather than & Iinding of fact
end #a irrelevant to decide che factual matteors at iasue in
this casse.

60. In un interns)] memorandum discuesing the refusal to allow a
change of sice. Florida Power noted cthat it did net wlsh to
*throw Panda s lifeline®. (T. 13¢, L. 21-23 {(Dolan)}; (&x.
13

y RULING) Reject ap irrelavant to decide the fagtual matcors
at issue in chis caess.

l 61. Florids Powsr‘s reprasentotives digeuaded Panda from waeking
] a determination from the Commission regarding the sizing of
Panda"s plant.

RULING Reject as irrslevant to decide the factual matters
at issue in this cace, a6 unsupported by the greatsr welght of
. the evidence, angd because thesc is no transcript or exhibic
cite for this statemmnt, as reguired by Rule 25-22.0561(2),
Plorida Administyative Code. -

62. Panda‘e repr tative, Joseph Brineon, was told by Florida 1
Power‘'a zeprepontative, Robsrt Dolan, that "size was not s
problem to PPC, but thacv we should not talk with tha Florida
: Public Service Commission on installing & 110 MW plant, and
that we should be eareful dealing with the Public Bsrvice
Commimpion while ARK Energy wae atill challenging the
PPC/Panda contract®. (T. 294, L. 24 - 295, L. & (Brinsonl}.
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65.

Rebert Dolan admittad that he did not want Panda to go to the
Commissicn becausa ha did not want Pands te "muddy the waters®
while the Commission was considering whether to allow Florida
Pewar to select Panda‘s contract. (T. 115, L. 3-7 (Dolan)).

RULING ¢ Reject as irrelevant to decide tha factual matters
at lssue in this case.

The contyast explicitly defipese che length of tha arcies’

dutias to perform: The term of this agreement ahall begin on
tha Execution Data and shall expire at 24:00 hours oan the last

day of March 2033, unleas extended pursuant to section 4.2.4-

herscf or terminaced in accorduence with the provisiona of this
agreement. ©x. 30 at | ¢.1.

RULIKG: Accept -

In addition, the contract providaa that "the Commitved
Gapacity shall Be made avallable ac the point of dalivery from
the Contract in-Sarvice Date through the remaining term of tha
agreemsnt®. Ex. 30 at Y 7.1.; (T. 171, L. 10-13 (Dolanl). As
compenpation for the provision of that Committed Capacity,
"the Company agress to purchase, sccept and !ply for the
Comnitced Capacicy wmade available st the point of delfvary in
accordance with the tezms snd conditions of this Agresmant.
Ex. 30 at 1 6.2 Basad on these contractual obligatiens,
the contract obligates Florida Power tO make CApaACity payments
for the antire peried in which it provides firm commicted
capacity to Flaride Power.

RULING: Accept tha firat and second sentencss of che
propossd finding. Rajsct the thivd sentence as a Conclusien
of Law rather than s Finding of Fact.

In 1990, Florida Power submittcd a draft of ite standard offey
contrast to the Conmiesien for approval. {r. 87, L. 2-8
{Dolan)} (Bx. 6). That contract had a echedule which lisced
cliuci:y payments for thirly years, but defined an avoidad
unit of anly twenty yedrs. {(Ex. 5). That drafc standaxd offer
contraot wAs saat by Plorids Power to Panda. (Ex. 4},

RULING: Rojact as irrelevant t¢ dacide the factual matters
at isasus in this cass. Regardlese of what was etated on a
draft contract, it i{s not the contract that was approved by us
and signed by Panda.

28
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[1:]

63,

in hie testimony. Robert Dolar of Florids Power aamarted that
it has always been his view that Plorids Power was only
obligated to make capacity payments for 30 yoars. Mr.. Dolan
testified chat the capacity provided by Panda for years 21
through 30 of the contract would ba ~free*. (T. %%, L. 9-15;
161, L. 2 - 103, L. 22 {pelanl). On crogB-examinatlion, Mr..
Dolan admitted that he could not identify any clause in the
contract which spacifically states that Flarida Power is only
reeponeible for paying for as-available onergy for the last:
ten years of the contract. (7. 170, L. 4 - 1§ [Dolan}).

RULINGY  Accept with tha clarification that Mr.. Dolan stated
cthet *wa had vesearched the contract to wmake tChie
determination.*

Mr.. Dolan never voliced his opinion to Pande or thes Commieaion
reqarding the length of capacity paymsnta, even when Florids
pover was sacking approval of the contract. IT. 101, L. 20 -
103, L, 2; 168, L. 17 -~ 163, L. )} (Dolam}}. If the contract
daid indeed provide for 10 ysazs of fres capacity, that free
capacity would have beesn of benefit to the rstepayers, and
Plorids Power would have citad that interprstacion whan
ssaking approval of the Panda contract.

RULING: Raject as jrrelevant to decide the factual matters
at i#sue in this cast pnd because transcript cits does not
support the second statement.

The schedulass attmched to the sontract do not limit Florids
Power's capacity paymente to 10 years. Appendix *C* to the
contract, states on its fRce payments should ba made in
accordance with Rule 25-17.0833{4). x# rafcrénced in Paragreph
8.2 of the Contract {Ex. 30 at Appendix "C*).

RULING: Reject the first scntence of the praposed finding ae
an argument rather than a finding of fact. Accept the second
sontancs. .

Rule 25-17.0832{4) requiras only that an illustrarive schedule
of payments be attached to a standard offwr that goes ocut at
loast ten years. It is not necegosry that such a ochedula ba
attachad covering the full term of the contract. aqgeudix o=
to tha Panda contract is such an illuatrative scheduls.

NO. 100
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RULING: Accaupt with the clarification that it i{s Rule 3§-
17.0832(1) {e}3. that containe this regquirement, not Rula 25.
17.08321(4). g

70. Roy Shanker, an sxpert witness sponeared by Panda, presented
the enly tastlmony regerding the use of the value of deferral
method in interpreting the contraat, and testified that the
payment of thirty years of capacity paymenta was mandatad by-
the contract using that methed. (T, 512, L. 5 - 813, L. 3
{Bhankerl)}.

RULING Rejact as unsupported by ths evidence. Panda
witness Shankear did not stace that 30 years of ocapacity
paymenta was sacdatsd, only chat 30 years of capacicy paymeants
wak not inconmistant with value of deferral theory.

71. ‘The value of deferral method, codified in Rule 25-17.0832 and

Article VIII of the Contract, providas the basie for the

calculacion of capacity paymenta to be paid to cogensrators.

Id, That method calculates the costs avoided by the utility

. when the utility is able to defer tha axpense of building a
new plant by purchasing firm capacity from & COgenerator.

ROLING:  Accept the first sesntence of the propessd finding.
Reject the sascond sentence as unclear. '

72. In thie casa, Plorida Power will be able to avoid building 115
megawatta of ocapacity for & pericd of thirty years.
Therafors, the valus of deferral mathed provides that Flerida
Power must pay Panda for each of the thirty yecars in which
Florida Power has avoidesd che cost of building a planc. Id,

RULING: Rajecr as an arqument rather than a finding of fact.

73. Plorida Fower has sacgusd chat the contract provides that the 1
"plant lifa" of the avoided unit at issus is only twanty
g years, and thersfors Florida Power ie only obligated to pay
capacity payments for the *plant life* of the avoided unit,
Howsver, the contract obligates Panda to supply PFlorids Power
firm capasity for thirty years, not twanty. Thus, Florida .
Power is avoiding having to hkuild that wmuch capscity for |
thirty years, and Panda sust be compcneaced for chat.
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ROULING: Rajuct ad an argument rather than & finding of fact

and because there $6 no transcript or exhibit c¢ite for this

atarmment, as Yveguired by Rule 25-22.056(2), Florida
I Rdminigtrative Code.

74. If panda is not paid for providing capacity for the last ten
yesars of the contract, & windfail to Florida Powsr would
| reault. (T. 51%, L. 1& - 530, L. % (Shankeri). -

, RULIMG: Reject as An aygument rather chan s Einding of fasct.

. 75. Panda presented tastimony from several witnesses regarding

P discuseions with florida Power represtntatives in which the

] subject of capicity paymentc were diecuased. In thoae
discuneionas, Florida Powser’'s roprcoentative concedad that the
capacity payments needad to be made for thc last ten years of
the contract.

1

ROULIYNG: Reject as irrelevant to declide the factual matters
at igsue in this case, am an argumant rather than a finding of
fact, and becauvse there {s no tranacript or cxhibit cite for

' this e&tatement, &#¢ requited by Rule 25-22.056(2)}, TFlorida
Administrativa Code.

76. Dareol Lindioff and Ralph Killian attanded » masting with
Florida Pawsr rapressntatives kn which Plorida Powsr admitted
that it neaded to do scmething to provide capacicy paywents to
Panda for the last ten yeare of the contract. (T. 233, L. 14 -

L. 234, L. 21 ({Rflliam}): (T. 394, L. 20 - 23985 L. &
(Lindloff}}) .

!
!
i st issue in this case,

AULING: Reject ae irrelevant to decide the factuml mattsrs
77. Tha celoulation of paymanta for yeara 21 through 30 of the

contract requires an application ¢f the formulas contained in
; the contract, and requirese no cxternal fact finding. As
\ testified by Roy B8banker, the value of dafarrsl method
i contained 4in the contract and in the Commission’s rules
provides that the capacity payments for year 20 of the
contract may be vecalated by 5.1 perosnt to derive the yeay 31
paymants, and thet this procadure should bs used for ssch year
until year 30. (T. 535, L. 7-21 {(Bhanker}).

NO. 182
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81.

LN

RULING: Reject A an argumant rather chan a finding ot fact.

Appendix *C" of the Contract providaas the amount of firm
capacity payments for years 1 tRrough 20 of the Contract, and
firm capacity payments to Panda for yesrs 21 through 30 of the
Contract should be computad by secalating tha payments dus
Panda at year 20 at & rate of 5.1V por year. (T. 538, L. 3-1%

(Shmnker)). A copy of those calculations was introduced in.

evidence ss Exhibit 37.

RULING: Reject as an argumant racher than a finding of fact.

The concract provides cartain milestons dates for the
inception and completion of the construction of Panda‘s plant.
Pursuant to a previousr agrssment between the parciss, those
datas wers sxtended to requive conptrucclion to begin by
Jl?uary 1, 1996 and be completsd by January 1, 19%7. (Ex.
1) .

RULINGs  Accapt.

By filing {te Petition, Florida Powsr interfezed with Panda‘s
ability to parforwm undar the contrace. Thars is no dispute on
this point. (T. 248, L. 1-11 (Xilliand}; (T. 443, L. 30 .
450, L. %7 473, L, 16-21; 582, L. 9-20 {(Morrison)).

RULING: Raject se an argument rather than & finding of fact.

By tha time of che Petition, Penda had undercaken substantisl

?rggie'l toward compliance with the contract. (T. 248, L. 1-11
K ian)) .

RULINO: Reject as ths iransoript cite dose aot support cChis
statsment. -

Panda had sn executsd indication of interest from lts privary
lendera, the Bank of Tokyo and Baysrische Versinsbank. (T.
468, L. 1B-25 (Morrisonl}l; (Ex. 33).

RULING ¢ Accept .

w32
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Panda had prepared documentation to creste & therms) host, and
that host wap approved by FERC. (T- 474, L., 9 - 475, L. 2
{Morriean) | .

RULING: Accept .

Panda and its lenders were scheduled to cloae on financing,

ueing madium torm notes (*MTN*) &n March of 1988, (T. 493, L..

23 - 4%4, L. 1, 301, L. 18 - 502, L. 2 i{Morrison)); [Ex. 36,
p.2).

AULING Accept .

Prior to tha disputes at iesus {n this case, it was Florids
Power's opinion that Florida Power’s atandard offer contract
was structured in asuch a way as to make it impossivle for a
cogsnerator to obtain financing. (T. 140, L. 16-23 (Dolan)).

RULING: Reject &8 f{rrelevant to dacide the factual mattera
4t issue In this cawe 3pg aé unsuppertad by the graater weigho

of the eavidanca. FPC witness Dolan sald that it may,

ditficulc. even impossible, for & sogensrator to finance a

contract based on combustion turbine unit paymsace *using

nonracourys, high leverage financing.® (Tr. 140, lines 32-33),

Birnce Panda‘s inability to meet the mileatons dates is
stcriburable to Florids Power’s aerions. an axtension of the
milegtone datas is appropriace.

RULING: Reject as an argument rather than a finding of fact
and becauae there ie no transcript oY exhibit cite for thim
stacamant, af regquired by Rule 25-22.056(2), Florida
Adminfistrative Code.

This Commission makes no finding ae to whather Fands would
have been able to complete its financing. The Commiasion does
not find Florida Powsr's arguments on thie ispus relevant at
this time, given the issues raised. Panda is merely msking
for the opportunity to complete its financing and construct
ice plant, and ia entitled to that opportunity.

" RULING, Reject as an argument racthey than & finding of fact

and bscsuse there is no transcript or axhibit cite for this
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statemant, &8 reguirad by Rule 25-22.056(2), Florids
Administrative Code.

Ralph Xillian teatified that Florida Power’'s acclons caused
Panda to lose jta placa in line for the generating equipment
it needs to bulld its plant. (T. 548, 15-10; 549, L. 24-26
(Kitlian))). In addition, Mr. Killian testificd chat Plorida
pPowar’'s actiona causad Papnda to lose its Iinancing. 1d, Pased
on these oeceurrences, danda will need a period of eighteen
montha fzrom the dete of thia Commission’s order to start
conatruction of the plant, and will nead an additionzl
eightsan montha to complete that constructien. (T. 548, L.
18-2%; S50, L. 13 - 551, L. 2 551, L. 12-17 (Xillian)).

RULING» la&e:t as an argurent rather than a finding of fact.

The pa nte te Panda for comnitted capacity and ensrgy Are
apeaifically provided on the contract, and may be obtained
directly frem the contract. The payments to Panda under Che
cgutraot for = particular year have been computed- in Exhibit
3T

RULYHG: Reject aw not eupported by the greaser weight of the
evidenos. ’

Panda‘e expert, Roy Shankey, tastified that the calculations
contained in Exhibit 37 are obtained through g wmechanical
escalation of 5.1 percent for emch year of the contract. (T.
38, L. 3-19 (Shenker}).

RULING:  Accept.

34



