
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Petition for Declaratory Statement 
Regarding Eligibility For Standard Offer 
Contract And Payment Thereunder By 
Florida Power Corporation 

I 

DOCKET &lo-EJ 

MOTION FOR EXTENSION OF CONTRACT PERFORMANCE DATES 

This case involves a declaratory decision of the Commission that an electric power plant 

designed by Panda for Florida Power Corporation violates Commission rules and the parties’ 

contract. In the final order, the Commission extended the construction commencement and in- 

service dates contained in the contract for eighteen months because the proceedings before the 

Commission had halted Panda’s efforts to secure equipment and financing for the period between 

the time Florida Power a e d  the administrative proceeding and the date on which the final order 

became effective. (Copy attached.) 

N o  party should be penalized because of the time required to resolve this 
case . . . . We believe that a party should neither be helped nor harmed 
because of the time requirements of the regulatory process. (R. 1603). 

The final order was appealed to the Florida Supreme Court, fully briefed and argued by 

February 7, 1997. This was another step in the regulatory proceedings commenced by Florida 

Power Corporation in which Panda was exercising its appellate right mandated by the constitution ACK - 
have the Supreme Court review the final order of this Commission. The court’s decision 

affirming the Commission’s final order was issued on September 18 and rehearing was denied on 

CMU d o v e m b e r  13. The  bo^ fide dispute between the parties was not resolved until conclusion ofthe 
CAF _c_ 

CTR - proceedings in the Supreme Court. 
@L- 

LE; .& 
LIP’ &e Commission’s ruling. The situation, however, with which Panda was faced during the 
OPC --.--- 
F;”i-i _- 

Panda is willing to abide by the final order and build the power plant in accordance with 

proceedings before this Commission- an inability to secure financing and equipment and meet 

SEC .L 
WAS - 
OTH - 1 



performance dates under the contract-continued to exist until the Supreme Court finally 

determined the controversy on November 13, 1997. Panda needs to now finalize its financing and 

secure equipment for a plant of the size and duration mandated by this Commission’s order. 

Panda therefore seeks an extension of the commencement date for construction of the 

power plant for a period of twelve (12) months as well as an additional eighteen (1 8) months for 

the in-service date for the same reasons the Commission extended these deadlines in the final 

order. These periods of time are necessary to obtain permitting, Snancing and equipment as well 

as to complete construction of the power plant, none of which could have been accomplished 

during the entire period of time which has elapsed between filing of Florida Power’s declaratory 

proceeding until final disposition of the parties’ dispute by the Supreme Court. 

Accordingly, it is respecthlly requested that the Commission extend the milestone dates 

previously extended by the final order for a period of an additional twelve (12) months to 

commence construction ffom the date of the new PSC order and an additional eighteen (18) 

months to complete construction. 

Respecjfdly subnjtted, 

David L. Ross, Esq. 

Greenberg Traurig Hofhan Lipoff 

1 22 1 Brickell Avenue 
Miami, Florida 33131 
Telephone: (305) 579-0605 

/ 

Florida Bar No. 270954 

Rosen & Quentel, P.A. 

Counsel for Panda-Kathleen, L. P.  
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CERTIFICATE OF SERVICE 

I hereby certlfy that a true and correct copy of the foregoing motion for extension was 

delivered by U.S. mail on January L, G 9 8 ,  to: 

Richard Bellak, Esq. 
Associate General Counsel 
Florida Public Service Commission 
2450 Shumard Oak Boulevard 
Tallahassee. Florida 32399-0892 

James A. McGee, Esq. 
Jeffery A. Froeschle, Esq. 
Office of the General Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 

Sylvia H. Walbolt, Esq. 
Carlton, Fields, Ward, Emmanuel 

Smith & Cutler, P.A. 
One Progress Plaza 
Barnett Tower, Suite 2300 
200 Central Avenue 
St. Petersburg, Florida 33733 
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nule a 5 - 1 ? . o 6 3 i l 1 l ~ e l l 6 l ,  P b t i d a  A&-inimtrmslre cod.. LstahlimbU. 
thc perlcd of t lM sur lng  which : In  sepec i ty  .ad .new can ba 
dallvered under a mtandard o€:mr contract.  me rule atatem. in 
pertinent par t .  t h a t ,  

A t  a ~ x l m n ,  C i r n  capusity and energy .hall he d.1ivcr.d 
lor a pari- of t h e  e w l  t o  the  a n t i c l p t c d  p l m t  l i fe  
of the .voided uni t .  . . 

A(I vm n e u t i a r d  a m .  our ~ 1 . m  scvsminQ c ~ m e r m t i r m  eontracte 
a rc  lncludad in hppeidlx L to tlk mtandkd offms. e ! i d i x  C. 
echedul. a to Lhe mtmaard off .= eontaine th. operatmg and 
mconomic paranotare &ert:rtlining to PIC'# avoided uni t ,  1 9 9 1  
wdxmt lon  turblnc.  i a  rchadulo clmerly mhors Chat t h e  ecencdc 
plant llfe of FVC'. avoided unit 11 20 y iare  
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EPC argue0 that  tho ai lcs tone :om In the otmnd.nd off.= 
contract should not ba extended. PPC +eWrts that ?and. f d l m d  to  
carry i t s  burGIan of proof t ha t  FPC *.a tba . o l e  r0m.M Panda f a l l e 4  
co m a t  i t a  mllr.tonem. IIC a-e chat it ha# alr.aOy pra..nted 
unsoatrovarte4 temti-y that rand.'. Callur. t o  obcain flnmncing 
and thereby met i t s  nileaConam was dizs'sst r e su l t  of Pmndb'w arn 
Letiona. Panda a y  t h a t  tha mI1amton~ UcCW a?ld ba .xtmdrd. 
bes.u.0 rPc.. act w i n  I n i t i a t i n g  thzm proceedmg e C C ~ c t l v d y  
preduded rand. from f u r t l u r  dwdopncnt  Of i t a  pro)-ct. 

PPc i n l t i n t r d  tNm progaadlng to r u q l v r  dl..gr..unt 0v.r 
fundanmtal ampmcta of it, 0eand.d of fe r  6ant"ct r l t h  Panda8 th. 
t e r n  of fim s.p.eIty wyments md m e  uni t  =I=* or th. qusl l fyins  
f a a i l i t y .  IPC f i h d  it. pa t l t i on  on Jbnumry 2s. as¶5. nearly 
f i f t - en  montks age. mil- it i r  true t ha t  Panda h u  eoutiibuted to 
the dolay i n  n m e l v i y  tha  Lamuas in t h i s  caw. I P C  r i t neas  
Morrison c a n t i f i d  that uffi*rt.inty r-ng lendlng insti tutlonn. 
contributed to d.1.y. i n  aequlrinq flnaneing Cot rand.'. project. 
Potmntial tinmcIera qumstimd whmthar FPC yWl4 b. r r q u I n d  to  
pvrshm. capaelcy i n  excew of -14.9 w. and uimther v8C r w l d  h w a  
20 auk. firm capacity p.y.unta for MI+ than ao ydar.. nr. 
Morrlmon admltted t h a t  lender. would want the unc.rtaInty in thlm 
dockat rerolved prior to clomlng on any financing amnseaen t - .  
mum, Pan& had to &lay proeaadlnp with  project financing Ending 
our decimion in thin docket. Nop.rty ahwld be penallzed cause 
oC the time requizad t o  r..olv. ehim ease. The n i l e r t w  &tea in  
Panda's .turdar4 otter centracc ahal l ,  th.nCore. k axtendcd. 
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saaed on the  foregoing. IC Is, t h s r d o r a .  

ORDERED that the mileacone &tea COnCainea in t h s  a tmdard  
0ff.r wntraet s h a l l  ba .xt.nd.d tor period of le moothe. I t  l a  
fur ther  
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f .C i l l iY .  Rule 25.  
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IC%XNQr Accept t he  f i r a t  mentsnco of t h e  propeed  (Inding.. 
Reject che accond aentence a# unclear anp unaupporced by the 
record d c a t i o n .  

Ths only .ub.tmtivs dl f fe r tase  bctwssn .t.ndrrd offer 
contract. and nqpt1.t.d conCraCtS i r  C b t  the fW-r arc 
approved by the Catmiadon prior to  mxe~utlon a d  t h e  Iaceer 
are approved by t he  Comisslon a f t e r  executiar. 

P U L W a  Reject the firat sensance Of tha  propomed finding aa 
Un.upportrd by the pre,ater r t l g h t  ot rhc widmnoe 
-supportad by the  rasord citation. ilejeec tho ee60nd and 
r h l r d  sentences .(I irrelevant LO decide rhe Crccurl ~ c c e r . ~  a c  
issue in t h I s  case. James in t h i a  ease p r c s i n  t o  tne  
etmdard offer contract.  noc thm neg0ElaL.d contract.  

th. .C.ndard o f f o i  ~ ~ t r ~ c t  € o m  for whish Blorid. O0r.r 
rovpht r o w . 1  :=am t h e  cs.mi..ion contdncd  .srrrml b1oNe 
which e& be completed by prospective OF'S. including the  
t- contract tern. Which ace t h e  0Ub)ect O f  t h i s  dispute: 1 1  
che amount of pwer  tha t  rhc OF would be obligated to  provlde 
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to tha u t i l i t y  as W-itted Cmpatlty.. and 3)  th. duration of 
the OF'. obllgatlon to provId. parr land r loz ida  
obli b t ion  t o  N L e  p . m n t m )  under tho COntract. MC E=. l o  

RrlLZalO* Rejoot a8 unruppors.4 by the evId.nm. The eecand 
contract tern referrmd t o  .bo*( d o e m  not z.1.te co wc's 
obligmtion to mrke pynuntm but. ra ther .  tha tcrmlnation dst. 
of the contract .  

It ,I 4 . 1 .  7.1. 

10. Pollouinq the  CoImnlm#ion'm bpproval of the  mrandard ollar 
contract Con. Florid8 ? a m =  bent coDies of thm atandbrd Otter 
cootract to Int.rmmt.6 OF'S. and deC1rr.d two-week .wen 
..bmon. ier any OF t o  .=.cut* and rmcum the cont rac t .  1.1. 
7 .t p.1). ny Ch. =lo.. os thbt  porlad. rlorid. porrr h.4 
recblved ton  0X.out.d st.nd.rd oftor contr.=t.. including one 
from Vanda. (Ex. (I). 

l a .  



305 789 5373 
17:Ol DRUID ROSS '/ GREENBERG TRFlURIG + 904 681 0207 i 

12. 

13. 

NO.180 U15 



305 789 5373 
DAVID ROSS'' GREENBERG TRRURIG + 904 681 0207 

16. 

17. 
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,19. 

NO.180 D 1 6  

~n m d d l t i n  to s.pboity paynenta, Panda 1s co ba paid far ALL 
of the astual el.sttis.1 en.rsy thot tho Panda P l a t  VrOOidee 

P 
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1 4  
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30 
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37 Tne plant d e d w  Ultimmtely ChcuLn by ?urd. wed the VMllert 
available curbine equipnmt which uwld aaaure gsnrrrclon of 
the C0mnicr.d Capacity under all caditisnm. and elm0 mmt 
?lorlda’e emlesions rcqulramenca. iT. 119. L. 14 - 320, L. 4 
(Diet.)). 

R1ILIWs Rcleec aO unsupported by Ch. weight of t he  ev ldmce .  
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Potwofoi R.j.st a. unmvpportd by the  g rea t e r  uelght of  the 
cvldenec. rpWndlx E to t h e  a tmdard after C O n t r ~ C t  C a t m i n .  
Rule a 5 - 1 7 . 0 8 3 2 .  PlorldiAdmLi . tnt iv .  Cod.. ukieh l i m i t a t h e  
net output of f .d l i c loe  acoepclng rho stendard o f far  
CDntI.Ct. 

NO.1BB D23 
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I t h n I O s  

come. 

R.jeSt Ur atg-nt TmthCr Chin 1 finding Of f ac t  .nP 
.a i r r s l av in r  t o  decide cna fac tua l  mattars a t  i u m w  in t h lu  

a 9 .  The mctfonm of both paz%im.. a t t a r  the contract  was vn2.r.d 
ln t e .  mupparc panda on the facc chat th. Contract does not 
l ln l c  t h s  n.t generation mlta of 9md.'. f a c i l i t y .  Both 
y t b e  procoedcd on the  Undmrstanding chat vanda waa not 

I D Z X M I  Rejest aa irrmlrr.nt to deoldc the fmctual mtter. 
.t Imwr In t h i*  ca-= a b.sau.m there  1 m  IM srmnmerlpc or 
u l i l b i c  Si t -  sor t w m  mcacemnt. am rewired sy nul* as- 
2 J . O S 6 1 2 1 ,  Florida Adainlmtrativr Eode. 

i d t a d  Cm a 1 5  W a u a t t  plmnt. 

S O .  
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PAGE a5 
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5 5 .  

56. at the t ine  of t h e  cog.nsrmcIon nmvisr, -?leria. WI.T had 
ouerbwkcd c o m l t t ~ d  ckpecity and had Imr mor= cmmitccd 
cap.olty t h n  1t l n l t l a l l y  anticinmted. iT .  111, I. 11-24 
IOcl.nl1. Floridr. Pornr had d.lIber.tcly overbaked i t e  
eogencr.cion contractm i n  19Yl i n  mcic lpa t lon  t h a t  e m  of 
thole  pro ecce would noc be b u l k .  l& A 1 1  th. project.. 
howwee. i l d  come t o  f rulcion.  re 
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ORDER NO. PSC~96-0671-fVP-GI 
DOCKET NO. 950110-EX 
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I 

5 9 .  

61. ~ l a r l d a  Pormr~s reprs.mtstlvse di.muded Panda frm ereking 
e. dactrminarron f r o m  Chc Commisaioo regarding t h e  miring of 
Panda's p l a n t -  

X m l N 0 1  Reject L. irrelevant to decide the f a c t u a l  matters 
et ls.us in Chi. c i a e ,  ae unvupported ty the g r e a t a t  weight of 
che evldsnce. & kce.Uee there  i o  no tr.n.sript or exhib i t  
cite for t h l s  steta-nc, ae rmquircd by Rule 25-aa.os612l. 
Plorido Ldninl~tractvb Code. 

M3.100 027 
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EDLrUOt Reject a. irrelevant to  decide tho factual mntters 
a t  iamm in t h i s  e.... 

3%. contract r x p l i e i t l y  def ines  tho length of tba arciea’ 
duti.. t o  crfomr m a  t e rn  of thim agreement ana11 L g l n  on 
tha EX.c& Date and .hall c-lrc a t  14:OO h a r m  On the l a s t  
day of ?larch lOa5, unl... extended purvaane t o  ..CtIon 4 . a . 4 .  
hcrsot O r  t.rmiaaccd I n  aSEoTdamCe wi th  the provi*ion. of chi. 
wreement. Ex. Jo a t  16.1. 

3%. contract r x p l i e i t l y  def ines  tho length of tba arciea’ 
duti.. t o  crfomr m a  t e rn  of thim agreement ana11 L g l n  on 
tha EX.c& Date and .hall c-lrc a t  14:OO h a r m  On the l a s t  
day of ?larch lOa5, unl... extended wrvaane t o  ..CtIon 4 . a . 4 .  
hcrsot or t.rmiaaccd I n  ~ S E O ~  
wreement. Ex. Jo a t  16.1, 
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ORDER NO. P8C-96-0671-FOP-EI 
Wcm No. *50110-~I 
P M E  2)  

Roy shanker. an e w c t  witnrna mpnmorad by Panda. prcaontcd 
the only t a m t i m y  r.0.rddlng the  "ma of the value of defer ra l  
wthod i n  interpreting the  contraec, and t.acified tha t  th. 
p y n s n e  of  t h i r c y  yearm of capasity payment. was undatmd by 
the  contract  ualng t h a t  metbod. (r. 512. L. 5 - 5 1 j .  I,. 3 
(Shanker) I .  

WJLIMW, rujmot am unaupportrd by th. widence. Panda 
witne.. 6h.nk.r did not .race t ha t  30 ymwa of eapaclty 
payments warn nnad.t.d. ~ l y  thac 30  year. of s.padty p -mnt .  
waa not inconmirtmt wlch value ot defer ra l  theory. 

Th. value of deferral wthod. codified in R u b  2 5 - 1 7 . O a 3 2  d 
Artislc VI11 of th. Consr.ct, provide. th. baair for th. 
ca lcu la t ion  of capmsicy payment8 to b. paid to corlan.rato~#. mat method cm1NlaLe. the  c0.t. avoided by the  UtIlrCy 
when th8  U t i l i t y  in able  LO d e f e r  the  a x p n l e  O t  building a 
ntv phnt  by purehosing flm eapacIty from a COgt lKr~ tor .  

EnLXNOI Accspt the  firmr aentenc. of the preS0m-d findlng. 
Reject the  masond .eneence a# unclear. 

I n  thim ca'a, Florida Power w i l l  be able to avoid building 115 
aegavmtt. of oap l s i ty  fox a period of t h i r t y  yeat.. . 
Therefore. the value of d.f.rr.1 - t h d  prsvid.. t h a t  ?lorld. 
Power nust pay Panda for each OS the  t h i r t y   fa in which 
florid.  Power h.. ava1d.O the coat at  building a p lan t .  Ik 
Itam; Rsjacc aa an argument r a the r  than a t inding of f aa t .  

t h l r t y  year.. and-~nnoa & m t  b sompcnaated tor t l i m t .  
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7 5  

7 6  

1 7  

Darol Lindloff and ndpn R1111*n ntteodsd m nusting with 
Florida m w m r  rmpr=m.nt.tir.m In which Flwida P-r admitted 
Chat it needed to do aomthing to Previae capecity peywnta LO 
Pmdb for the last ten ware of the contract. IT. 233. L. 14 - 
ILlndlofcl I .  
L 116. L 11 IKilliamlli IT. 3 9 4 .  L. 20 - 395. L. 5 
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84 

85 

8 1  

Prior t o  rho alaputes et Isaua lo t h h  case, It wan Plorid. 
P0ver.n opinion that €lorIda Poucr’a atmdbrd otter m n t r a c t  
wa. structured In a w h  a way a. to make it  lnpoa*iDle f e r  a 
sql.nrt.Cer t o  obtain f i n m s l n g .  IT .  XbO. L. 16-’13 IMlanll .  

Tnls Comml.=lon N k e s  no t inding *e t o  whather surd. would 
have been able t o  complete It. financing. Tha Cammisaion aoe. 
not find FlOrlda POIar’. argument# on th io  ireuua r a l w m t  a t  
th l .  t h e ,  glvsn the  I*DUCS rblmed. Panda im ncrc ly  meking 
!or the epporrunity to colnplete i t*  financing and oonetmct  
i t a  plant.  and 1. enratlad t o  th.t opgoreunity. 

NO.1OE 033 

R ~ I N O I  Reject a8 an argument ramer then a Cindlng of f a c t  
and b.c*uae there i e  no tranesript or exhibit c i t e  tor thlm 



01/06 58 
305 789 5373 

17: 01 DRUID ROSS./ GREENBERG TRWRIG + 904 681 0207 NO.100 034 

8 8 .  

90.  Pmda'a erpert .  Roy Sh.nk.c. Lamtlfied t h a t  the ~~1CUlltiOnS 
contalnd In WrhlbIt 37 are ebUlnM thraugh aaCbn1C.l 
aacalrcion of S.1 0.rceat for eech Y C ~ I  of the ConCr.cL. 12. 
526. L. 3.19 lehmk.r\l. 

~ 1 : W I  Accepc. 


