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BEFORE THE FLORIDA PUBLIC: SERVJCJ: COMMISSI< )N 

Ill II" 1\·11111111 1111 l;.li.JICdiiL't.l I 

:\ppwv;al ol Scttlcnu:m Agn:.:nu:nt ) 
with Lc.kc Cogc:n. Ltd. by Florid11 ) 
Power Corporation ) 

LAKE COOEN. LTD.'S 

l>od.ct No. 'Jfil-l77 I f) 
JitnUi&r)' X. 1411/X 

MOTION TO DJSMISS PROCEEQING AND CLOSE D<X.'KET 

LAKE C:OOEN. LTD .. by and lhrough its general partner. NCP I.AKL POWI·R. 

IN<· thc.:rcm;allcr wllcctivdy "Lake" or "Lake Cogen") and pursuant to Rule 25-22.037. 

Florida Administrative Code ("F. A.C. "). hereby moves the Commission to di.,mb~ till' 

"Pctilion for Expedited Approval or ~ttlement Agreement with Lake Co~cn. Ltd. by rlonlla 

Power Corporation" ("FPC's Petition"), and lo dose Docker Nu. 961477-EQ. t\.o; grounc.h lor 

dismissal. Lake Cogen asserts tl ... t the expiration nf the Scnlemcnl AJ!,rccmcnl rl·ndn-. 1111 ... 

l'llllrc pron:clllllJ! nUKJt. Moreover. Flurida Power Corporation t"Fl-'C") de~' no1 h;H·c 

standing lO re~ucst that the Commission approve a nun-existenl Sculement Agreement. In 

support of this motion to dismiss. Lake Cogen stales: 

BACKGROUND 

( >n l>cccmhcr 6. 19')6, FPC ;tnd l.<tkc Cu!!t'n cnt::rc.:J mto tl~<tl &.:crt•ull 

_,~ukmcnl Agn.:cment and Amendment To Negotiated Cunlr<K:t for Jhc Purchase of hrm 

C'c1pa~:ity and Encr_!!Y From" Qualifying Fadfity Between Lake Cogcn. Ltd. and Honda 

-~ ·. j(f~lwcr Corporation (the "SettJement Agreement"). Tht purpoM: of the Scltlemenl Agrccmc:m 

G~to s~ltlc all disputes ~twe&:n Lake Co~en and FPC' thai arc the .,uhlc&.:t ol pcndm!! 

.5 
litigaltml in the &.:asc styled NCP Lake Pvwc:r lncorporale4 a lklawan: wrporal!ol!. ;t:, 

Gcncr;IIJ'.arlll.cr ol Lake Cua,:cn. Ltd . " Horit.!a limirct.! partnership v Hl1nda Pmna 

&8432 J ••1-0 c.) 1·,1 Ul 
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('t~rJl'-'";!ltun a Horjda cocporatjoo, Case No. 94-2354-CAOI. in the Cin;uit Court ut the.: ht1h 

Judicial Circuit in and for Lake County. Pursuant to the Commission's rules ;tnd nrdc:r-.. and 

pursuant to lhe terms of the Selllement Agreenlt:nt itself. on Dcccrntlcr 1~. 19tJh. t:PC mllhtll.:d 

this dod.:ct hy fiJing a petition for approval of the Serrlement A~rccmcm tor ~.:m.1 n.:lo\ C.'f_\ 

purposes (''FPC's Petirion"). ll is uncontrovened that the Settlement Agrer.!mcnt c.xpm.:d h~ 11\ 

own terms. on October 31, J 997. Ss:s: FPC's Motion tu Dismiss at 3 (wherein H'C · 

ad.nowlcdgcs that the Settlement A~rt."Cment e11.pired un Octuhc:r 31. IW7). 

1 NCP Lake Power. Inc. filed its petition lu intervene in this dod,L'I un ~brd1 h. 

1997. and Lake C'ogen Ltd. tiloo its peliliun to intervene in this dod\eton Mardi II. I1Jll7 

lmcrvention was granted to Lake Cogen Ltd. by Commission Order No. PSC-97 Oh~'i I'CO 

H) and to NC'P Lake Power. Inc. by Commission Order No. PSC'-lJ7-0644-PCO-H). he~lh 

issued on June 5. 1997. 

:\. On Nnvcmtlcr 14. IW7. the Commission issued proposed it~cncy aL'Iion IJnk-1 

No. fJSC'-97-1437-FOF-EQ (the "PAA Order") in which lhe Cununissiun gccvc noiiL''-" nt u-. 

int~lll to deny FPC's petition f()r approval uf the Senlcmcnt Agreement l(•r l'Cil-.1 rL'l'\1\l'J ~ 

purposes. 

4. On DecemberS, 1997. Lake Cogco timely filed a Petition on Propn .. c.:d A!!L'IIL~ 

AL"tJon ( "Lakl:·'~ Petition") t:hallenging both lhe factual underpinnings <~nd the le~;clwm:lu"l"ll' 

of the PAA Order . 

5. On Lkcember IS, 1997. FPC filoo a Motion to Dismiss Lake's Petition I''H'C"" 

Motion 10 Dismiss"), wherein FPC argues that e"piratinn of the Sculcmcnt A!!.ret.·mcnl 1 L'lldl'l' 

Lake·., Petition moot. hut somehow docs not otherwise atlectlhis prcx:eeding. 
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('l)mcmporaneously with lhe tiling of this mocion, Lake Cugcn has also fa led it~ rc~P"Ihl" 111 

FPC's Motion to Dismiss, urging that FPC's molion is without meril and ~:omr;ny 111 

appli~o:;thlc: law and the Conunission' s rules. and accurdin~ly. th;at FPC" s m1111on ~huuld hl· 

denied. 

MOOTNESS 

f>. Jn GocJwjp y. Stare, 593 So. 2d 211.212 (Fla. 1992). the Horida Supn:llll' 

Court st;ued that 

A case is "moot" when it presents no actual 
controversy or When the jssyes bave cs:ass;d to 

~-

.W. Cl.:iting Black's l,.aw DjctionaQ'. 1008 (6th ed. 1990)) (emphasis supplied). The (jqllw111 

court further stated that a "moot case &enerally wjll bt: dismjssed" . 1 hl. lcmpha~•~ 'uppl1nlJ 

The discussion of" mootness in Godwjg has been cited hy numcruus Florida itppcllale wun-. 

and is a hasic tenet of Florida law. Ss:s:. ~ Martjps:z y Sjo~lctary. (,91 So 2J 5)7. :" 1>1 

1Ha. 1st DCA 1997); Archery, Stale, 681 So. 2d 296.297 (Fla. lsll>CA 1996): Ucvau '· 

Wolfson. 63M So. 2d 527 (Fla. 2d OCA 1994); Fogle y Department of Envirvmm:lllill 

Jk~o:utmivn. b34 So. 2J 663. 665 (Fla. 2d OCA 1994). Applying the rationale of L!~ ,,, 

this case. tht! issues in this case "ceased to exisl'' when the Settlemt!nl Agreement cxpan·J hy 

its own terms on Octohcr 31, 1997. Accordingly, this entire pnx:et!ding h<ts hccn n:nJered 

'In v1..•~. the Court recu~-tnileU three situations in whil:h otherwise moot ca'e' \\111 
111•1 he JJ:o.mJ~~cd· 1) when the issue raised is of great public imponancc; 2) when the i"w: 
rais~:d is likdy to recur; or 3) if collateral h:gal conseqUt!n&.:t!s afteclin~-t the ri~-thh ul ;r p<nl\ 
!low f~<>m an i~suc tu bt: determined. Godwjp, 593 So. 2d at 212. Clearly. IIIIUL' ul thl''l' 
exn:plrom j, applicable to this case. 
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moot ~tnd FPC's Petition must be dismissed. 

7. In its Motion to Dismiss. FPC concedes that the I!XpintliHn of the SettlelllL'Ill 

Agreement renders any funher proceedings in &his docket m;;ot (FPC's Motion 1o l)p,Jllt'-~ ;II 

3 l: however. FPC argues that the PAA Order itself remains valid and is n<ll moot. I· PC 111 kr' 

no Lase: law to support rhis novel theory of "panial mootness" <md the Commission mu~t H.'ll'l'l 

it. The expiration of the Settlement Agreement in this case rc1klercd this entirL' prul:ccdm~ 

moor and all proposed agency actiun "null and vnid." .Ss:s: In rc · < 'omulailll oJ Sk) Wt!) l'n\\ 1.'1 

Corporation ro Require Florjda Power Coa:poratjop to Furnish Aypjdcd Cost Uata Pursl!jtlll tc 1 

Commission Rule 25-17 0832(7). FA C., 97 FPSC 3:402 (Fla. IJuh. Serv. Conun'n I'N71 

(finding a PAA Order ''null and void" after a voluntary dismissal). As LaL.e 'tatcd 111 u-. 

response to FIJC''s Motion to Dismiss filed in this Docket. the: timely filin~ of l.akc' .... Pl:IIIIHil 

prevented the PAA Order from hccuming tirutl agcn4.:y ;u:tion. Thu~. the PAA Order n·nw1h 

non-linal. proposed agency action subject to review in a de nuyu pr<l\:ceding. llowever. Jill' 

expiration of the Settlement Agreement ohviates the need for su~:h a hearing and render-. the: 

c:ntire pro~ceding moot. 

WIIEREFORE. Lake Cugen. Ltd .• respct.:ll'ully rc~ul"sts that the Comm'~'1on '''Ill' ;ul 

Order (I) dismissing the "Petition f(,r Expedited Approval of Senlemenl Agreement wuh l.al-..c 

Co~c:n. Ltd. hy Florida Power Corporationn on the !!rnUikls that this clllire prm:ccJIIJ!! ''·'" 

rcndt:n::d moor hy the expiration of lhe Settlemcnr Agrccnu:nt; (21 dedaring the I'AA I JrJn I<> 

he null and void. and (3) dosing this docket. 
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... 

l{~spc..·&:llully suhmiucd this H1b day of January. I WK. 

Florida Bar No. 966721 
LANDERS & PARSONS. P.A. 
310 W. Collc~c Avenue (ZIJI 3:!301 J 

Post Office Box 271 
Tallahassee, florida 32302 
Telephone: (850) 681-0.ll I 
Telecopier: (850) 224-55'J5 

CERTIFICATE Of SERVICE 

I HEREBY CERTIFY that a true ~opy of the: foregoing has hccn furnished hy t 1 S 
Mail or hanll-ddivery ("')on this &b day of January. 1998 to the followin!!: 

James A. Md.icc. Es4. 
Ollil:c uf lhc General Counsel 
Florida Power Corporation 
Po ... r ( )f'tkc Box 14042 
St. Petcrshurg . H .. H7D 4042 

Wm. Cochran Keating IV. Es4. • 
Florid<t Puhlic Service Commission 
~540 Shum:trd Oak Boulevard 
Ta llahasscc. H . 32399-0K50 
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