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On bcbalf of BeiiSouth BSB, loc. arloecd for fllina in u.e above refererx:od docket are 
the originaiiUld fifteen (IS) copiel of the Amended Motion 10 Oi& nlss Pct.ldon for Leave 10 

Intervene filed by Tclepoo Communialtioo:s Oroup, loc. and TCG South Florida. Abo cnclolrcd 
for your records is a dllkcao COillain1na the above refauiCCd doo .menll fonnaned in 
Wordperfect 6.1. 

I If you have any questions pleue call me •t (ISO) 222-347 ,. Thank you. 
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BEFORE 1HE FLORIDA PUBLIC SERVICE COMMI SJON 0 R' G' N AL 
In Re: Application for eatillc:ale 10 

provide altemati vc local exchange 

telecommunicalioos ICfVicc by 
lkiJSouth BSE, Inc. 

DotUt No. 971056-TX 

Filed: JanUAry 23, 1'998 

------------------~' 

AMENQFD MQDON TO DISMISS P[JlTION FOR I fAYE 

TO INIJlRyF:NE m EQ BY Til! .BPQRI COMMJINICADONS 

OROlJP. INC. and TCQ SOIJTH fi,QRIQA 

Pursuant 'to Rule 25·22.037(2) lllld Rule 28-106.204, Florida AdmlniJuatiVCI Code, BeiiSouth 

BSE, Inc. moves the Florida Public Sc:rvicc ConunWlon (Commission} for an Ordc:t diJmiaing the 

Petition for Lca-w 10 lmcrvCDC filed by Tekpott Commuolcatio:..J Oroup, Joe. and TCO South 

Florida (eo!Jec:tively refemcl10 as "TCO"). In support ofthiJ Motioo, BeliSouth BSE,Jne. swes 

as follows: 

I. On January 7, 1998, TOO filed a Petition for 1... '<lve 10 ln!crVenC dirc:ctcd 10 OrdeT No. 

PSC-97-1347-FOF-TX. That ordcl- pnted 10 BellSouth BSE Joe. alternative local exebange 

te1cmmmllllieadcos ICMoe ea1ificalc DO. 5261 IUbjcc:tiO the t.cnr J BOld conditions ICI forth in that 

ordcl-. 

2. Rule 25·22.039, Florida AdminiJtrlllvc Code, Jli'O' i des that 

(p)craoos. other than the oriainaJ pctia 10 a peodJna prccee.tioa. 
who have a l'•bmod•l 1ntetea In the procecdlna.llld who desire 10 

become pctia may petition the presjdina officef for le.vc 10 

inlcrYaJc. Pctitlcm for leave 10 ln~CrVCDC. • .mUJI conform with 
Commlasioo RuJe 25-22.036(7Xa), and mUJt locludc alleptions 
suffidmtiO demonstrale that the lntervmor iJ cntltlcd 10 pattklpetc 
in the pcocordina as a matter or con~litutlonal or mtutol)' riaht or 
pun\!Aill to Commilllloal\llo, or that the aubslantial lnte~a~J of thc 

inteMnor are s lbjoct lo dctc:nnln.sJoo or will be atreded throuah thc 
pmcec:dlaa. lnttrveno11 talcc the cue u they fllld it. 
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.. . . 

3. ln its petition, TCO allqes that, by BJ111tina BellSouth BSP.. inc.'s certilicatc, its 

substantial inten::sts would be affected u follows: 

Allowlna BcUSouth to provide local exchange terVices as 11111 ALEC, 
throuah its affiliate BSE, in BciJSouth'siCtYice territory. will affcc:t 
TCO's subslantial interests by: (a) undermining the lcpl relat!onsbips 
bet\\eco I.LECs IDd ALECs created under Chapter 364, F .s. IDd the 
Act; (b) allowina BeUSouth to abed lllelf of the Jepl obliptions 
import! on ILECs, includina BdlSoutb, uader Olap!et 364" F.S. II!ld 
the Act; IDd (c) subjcc:tina TCO to lllllkompetiUve practices. unt.ir 
oompetitioo, unlawful CI'OS$-subsidizatlon arwJ/or prcdaloly pic:ina by 
BeUSouthiBSE. Speclfically , TOO's ability 1o compete for end 
rca.in local exchange lel"Vice customen end its substantiall interats 
will be Ddvmely affected if: 

(a) BeUSouth is able 1o evade its resale end provision of UNE 
obllptioos uader Olap!et 364 and the Act by providina locallel"Vice 
in its acrvice tenitory throuah BSB; end 

(b) BeUSouth, throuah BSE, is able 10 reuin or ~W'C high-use 
rcsldcntiaiiDd COIJliDefdaJ ~men lhrnugb di5COUilted m.es v.'hicb 
are below aod the rates TCO may oO"er aller TCO incurs !hoc cost for 
UNEa or the C03t ofBeliSoulb'a \\"lolcaalc ra1cs. 

TCO Petition for Leave 10 lnlervcoc, pp. S-6, fl 0. Sec also TC.'1 Petition for Leave 10 Intervene p. 

4, fl. 

4. ln detcnnining whether TCO bu standing 10 •,rotesl the eettifiCillC gn:nted co 

Bell South BSE, lnc., the following obtervalloo providcsUJCful , lUidaoce: 

(N]ot everyone having an lnU:rat In the ~ ol a particular dispute over 
lllllicne1' luterpretntion of the law submitted to Its charge, or the agency's 
applltatioo oftballaw In~ the righta end ilUCn:Sll of members of 
the publk, Is entitled to perticipe!C sa a party In an adminlsttativc procw•dina 
to resolve tbal diJpute.. Were lba1 1101 JO, each inten:ste-1 cltivm could, 
merely by cxpre:s:sing m iDteraa, plrtidpate in the~· efforts to govern. 
a result that would unquutionably impede the abilil)' of lhc qcncy 10 

function efficiMtly lllld Inevitably c:au10 an inercuc In lhc number of 
litiplcd dilpules well above lbc number tballldminlsuativc aod appella!C 
judges are capable ofhandUng. 
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Florida Sqdc:ty ofOJzlbomoloav y. SIIIC Roen! 0f<>wm¥uY. S32 So.2d 1279, 1384 (FII. 1st DCA 

1988). 

s. llCO'umndlng. ihny, in this licensing)X'OCC"dina must be prediatcd upon o finding 

that its substantiJII int=esm will be affceted in manner that differs from the intm:sU of the: public 

gencmiJy in seems that oil ipplicants uecenified in ICCOidance wilh slallllOry requirements. E!grjda 

Society ofOj)!h•moloav v. S~~~~p Bgant oCQpsomctry. lll&lm 11 1285. 

6. The applicable lest for cletcnn.ining whether TCO's subslanliol inlcn:sts ore or will 

be affcc:tcd WDS initial.ly stated in Aa;ls» Qv;mjql Co y, Dci•li•COl oCEnvirpnmc:ntaJ BqlJ!rujnn 

406 So.2d 478,782 (Fla. 2nd DCA 1981), mv.dmicd 41S So.2d 13S9 (Fla. 1982) and 415 So.2d 

1361 (Fla. 1982). and has been conslsttn1ly applied by the eouns since •bel ~ The "Aarico test" 

is as follows: 

We believe ihot bef01e one Qll be consldcnd to iulve o subslantial interest In 
!he ouu:ome oftbc proc:ecdina be must abo"' I) that be will suffer injury i.n 
fw:l wbich is of sutlicicnt immediiC)' to cnth!e him 10 11 Sccli<m 120.57 
hearing, and 2) that bis Sl•bst•n!lol injwy Is of o typ: or JliiiR the pro<:CCd.ina 
is designed to protect. 

TCO bas failed to satisfy bolh pro.ngs of the A&tiiXI tC$t. 

1. No injury in fact has been olleaed by TCO. T('O ollcaca that the grant of the 

certlfication will subjcc:t TCO t.o "antlcompedllvc practices, unW. • competition. unlawful cross-

subsidization 81'Jd/or prcdalory pricing by Be!lSouth BSE. • TCO Petition Cor Leave to lntc:rvcnc, n. 

S. 110. The c:xc:luslve remedy for TCO's ollcaed Injury has been provided by !he Legishuurc in 

Chapter 364, Fla. SiaL By low, the Commission has "continuing oversight jurisdiction over cross­

subsidiZIIlon, predatory prlclna, or other 1lmilar an!lo(I(IO'Ipcrtl!lvc behavior and may lnvestii&tc, 

upon complaint or ltaownmolion, llllcjlltiom ofsucbpniCI.ica • Soc, Section 364.3381(3), E!a.Stat. 
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Inasmuch o.s BeJJSoutb BSE. !nil. bas not COIJIIIlCllllCd opcrltioo in P1oridl, TCO'a alle~ons about 

anticompetilh'e and unfair activities are, at best, prematwe. If IIIII when anticompct •vc or unfair 

activities manifest themselves, a complaint alleaina such lldlvillc:s lhould be flied with 1hc 

Commission pursuant to Scdlon 364.3381(3), Fla. Stat. 

8. The second JXOili oflhe Apico le.tl is wbc1her 1hc type of injury pled lslhat which 

lhe applicable Sl8lUie ia inlalded to proccct Tbe malo ihNst of TeO's Petition is the alleplion that 

lhe grant of an Al'lmlalive local exc!Janae telecommunications service cenificatc b violative of the 

Federal Telecommunications Ad.. Bee, TCO Petition for Leave to lniCTVeoc, pp. 2·5, ,S-8. 

9. lc eddition, TCO alleaes that it will suffer pu.tdy economic dlmaaes by BellSouth 

BSE, Inc.'s entry into the market. TCO Petition for Leave to lnteNene. pp. 2-4 ftS-6. 

I 0. Tbe genenl rule in Florida with respect to alleged economic injwy bu b«n 

expressed as foll'ows: 

[I]n liccnsina or permlttlna pre c ~ ~ ~inp a claim c.~ stllldina by third putlc:s 
b03cd 10lely upon economic; in&erest ia not tufficicot •llllcss the permitting or 
llr:ensina ewutc contemplates oonsldcration or such bTICI'CIIS. 

Florida Mc:djcal ,bwj@qn Y. Qcpoct!!l!J!!I o(Pmfi:qJ.n! flta!dntipo 426 So.24 1112, 1118 (Fla. 

I st DCA 1983 ). ,Ss:s; allg Aadgg.II.IPD\ lll 482; Plgrlda Modica! C.:Op z y, Dcpgrtmcp! of Heal tb and 

Rchnbll!tntive ScMm 484 So.24 1292, 1294 (Fla. Ill DCA 1986) 111'11Boco Ral!!tD Mgtm!cum y 

[)cpartmc:nt gfBnnkjnund fjnaogo Sll So.ld 1060, 1064 (Fla. Ill DCA 1987}. 

I I. Review of the s&atu1c IIUiborlz:ina &he oe.rtlfiCDtiOO of alternative local cxdlangc 

telecommunications companlat clernonstnlea that the injurica alleged by TCO arc no11hc type of 

12. SubiCC:Iloos (I) and (2J ofScc:tion 364.337, FlA. 51111., ~intended ID cstablilb 
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competition In tho local e~tc:hanac teleeommunlcations martct. The Cor •. ni&sion was din:cted to 

"grant a c:cnlficaac of authority t.> provide alll:mative local e~tchanic service upon showing that the 

applicant ba1 sufficicot technical, financial and maneaeriaJ capability to provide 1uch ~C~Vlcc in the 

gcognphlc IJ'Cil ~ 10 be fCfVed. • Section 364.337(1), Fla. Stat. TCO has not alleged that 

BeliSoulh BSE, Inc.'s appl.icalloo is dclicient in any of the above respects. 

13. As a ccwequcnc:e. TCO bas failed to allege any injwy of a type or nature that Ibis 

type of adminlslmivc prooecdlna wu de.siancd 10 Jli'O(I:d. AI provided in Section 364.377( I), Fla. 

Sr.at.: 

It js tho lotqn oCtbc l.ql3llll!m lhatlhe CommJssion act e~tpcdiliously 10 

gnnt cati6c:ates of authority under lhll Section and tlw !be pol of 
gmtJfiqrm Mt be offeetc;d b)' IIIPIImtigo gC any sril£rio gtbcr than tb,ot 
qmdfigelly cnvmcg·rc:d ig tbi• mbzc1ign (cmpbuiJ added). 

14. TCO ba1 Jlipulatcd 10 alllhc fedon thaun llfiPlicenl must pc nc n in order 10 receive 

Section 364.337(1) and (2), Fla. Stat. See. Section 120.80(13)(b .• Fla. Stat. 

lRER.EFORE.Ihc Petition for Leave to lnten'Cnc filed bJ TCO ahould be DISMISSED. 

Dated lhU~~Y of J1111uary, 1998. 

Respectfully Submio eel, 

~~~----
Florida Bar No. I 99737\ 
E. Gary Early, E,quirc 
Florida Bat No. 3 2S 14 7 
AKl!RMAN, SBNTBRFJTT <l EJDSON,P .A. 
216 South Monroe Street, Suite 200 
Talllhasscc, Florida 32301 
{150) 222·3471 
Attomey~ for BciiSouth BSE, Inc. 
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g;KIIDCATE 01 StjllYJCt 
I HEREBY CERTIFY that a c:opy oftbq fofeaoin& was tllmi&hed 10 the foUowlng panics 

by United Slllal mail or hand clcUveey thl.J~ of January, 1998: 
By Hand Delivery 10: 

Mllltba Carter B:rown 
DiviJion ofLepl Service~ 
Florida PubUc Service CAmmissioo 
25-40 Shumard Oak Blvd., Rooin 390-M 
Tallahassee, FL 32399-0850 

JosephA. McOiolhlin 
Vlcld Oo~ K•"ftnan 
117 s. Otdsclcn S1Jeet 
Talltb'l'"" FL 32301 • 
CoUII.ICI for Florida Competitive Cerrim At,ociatioo 

Rlclwd D. Mcl8on 
Hopplna Orcco S&mJ .t Smith 
Post Office Box 6S26 
Ta1Ww3ec, PL 32314 
CoUMCI for MCl Telecommunications Corp. 

Robert 0. Beatty and Nancy 8. White 
c/o Nancy H. Sims 
I SO S. Monroe Street, Suite 400 
Tallahas5ec, PL 32301 
CoUMCI for BeliSoutb Telecommunications, Inc. 

Kenneth A. HotrbWI, Eaq. 
Rutlcdae, Eccnla, Underwood, 
Purnell .t Hoffman, P .A. 
P.O. Box SSI 
Tallebmee, FL 32302 
CoUMCI for Telq:on Communications Orou;:t, inc. 

Peter M. Dunbar, Elq. 
Barbllra D. Auger, Elq. 
PenningtOn, Moore, Wilkinson .t Dunbar, P.A. 
P.O. Bo< 10095 
Tallaha""CC, FL 32302 
CoWliCI for Time W~ AxS of florida, L.P. 
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By U.S. Mail to: 

Thomas K. Bond 
MCI Telcco.mmunications Corp. 
780 Johnson Fury Road -
Suit.c700 
Alllln!a, GA 30342 

Michael McRae,. Esq. 
Tclepon Cotn1Du.olc:atlons OTOup, lnc. 
2 Lafayeac Centre 
1133 Twenty First Street, N.W. 
Suitc400 
Washington, D.C. 20036 

Carolyn Mlllek 
Time Warner Communications 
Post Office Box 210706 
Nashville. TN 37221 
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