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NCI'S POST-REEARING BRIEF AND CONMENTS

NCI Telscommunications Corporation (NCI) hereby submits its
Post-Hearing Brief to the Florida Public Service Commission (PSC
or the Commission). The rulemaking under consideration by the
Commission seeks to substantislly changs the current practices in
place today in Florida for changing a consumer's long distance
provider and adds new provisions to include local
telecommunications provider changas within the scope of the rule.

SUNMARY OF NCI'S POSITION

As more fully explained bslow, NCI urges the Commission to
balance the necessary protections for consusers against the costs
imposed on the telecommunications industry and costs of delay and
inconveniencs imposed on conlul.r-'in order to curb the
phenomanon of unauthorized carrier changes, known in the
vernacular as “slamaing." MCI urges the Commission to empower
consumers to taks staps to protact themsslves from or to lessen
the harm from slamming by reviewing their monthly telephone
bills, expeditiously questioning any unfamiliar carrier billings,

and taking prompt action to request a change back to their
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reliance on the verification requirements of Rule 25~

::t:::i.?&m in gm.talt.h to have authority to

This definition establishes clear parameters within which
carriers must operats in order to avoid charges of unauthorized
carrier changss by consumers or the Commission. 1If a carrier
obtains the customer's conssnt to change his tslecommunications
provider using the appropriate verification methods, then there
should be no violation of tha Commission's rules.

This proposed definition alsc addresses the gquestion of
vhather the "customer® must be ths "subscriber of racord® in
order to give presumptively valid consent to maka the change.
This too, wvas part of ths debate before the Commission and is an
area that requires precision and consistency.? Based on the
discussion on the record, the definition proposed by NCI would
addrass the typical situations vhare household membera other than
the subscribsr of record should have the authority to make the
carrier change.

Currantly, the Commission has rules dealing with carrier
changes that ere consistent with the FCC's rules, and the
Commission's enforcemant has besn consistent with FcC's
interpretetions and practices. This consistancy is beneficial to
multi-juriedictional carriers, like NCI and others, who operate
nationwide and in Florida. If the Florida Commission were to
establish a different set of rules as to vhat oconstitutes

! As Commissioner Clark stated: "I think my phone is in my husband’s name,
and I would get pretty aggravated if they said, ‘You’re not the customsr of
record and you can’t changs it.” . . .BDut I think it dous need to be clearly
stated who can authorize a PIC changa and who can’t.” (Tr. 132-33)






the LEC vas removed from this docket and is to be determined in a
separate rulemaking procesding.

The primary point of contention by NCI in this section is
one shared by every single carrier participating in this docket:
the propossd requirement to include the provider's certificate
number on the customer’s monthly bill. Bvery carrier cited the
high costs this proposal would impose on them ralative to the
small benafit, if any to tha consumer. (Nicholls, T:r. 309-310;
Hendrix, Tr. 405-409; Soobie, Tr. 481; King, Tr. 533, 547;
Arnold, Tr. 658-860)

The purposse of the proposal, as espoused by staff witness
Taylor, is to help ensire that only certificated providers are
operating in Florida. Witness Taylor adsitted that staff would
be willing to consider alternatives to this requirement. (See,
Tr. 161) BallSouth witness Hendrix testified that before
BellSouth will provide intrestates billing services to a carrier
in rlorida, BellSocuth requires the carrier to provide a copy of
its PSC certificate of authority. (Mendrix, Tr. 407) This
appesars to ba a viable msans of achieving the Commission's goal
of sensuring that charges are billed only for authorized carriers,
without imposing unnecessary costs on the industry.

Placing the certificate number on a consumer's bill adds
little or no valus to the consumer, and in fact may cause
confusion by having unnecessary information on the bill.
(Handrix, Tr. 406; King, Tr. 547) Staff would be better ssrved
by requiring the LEC or other billing agant to obtain a copy of
the carrier's certifiocate issued by the FPSC before billing












Since OPC has not shown that the Commission's current
practicss for prosecuting rule vioclations are inadequate or
inappropriate in any wvay, and has not provided any analysis of
the fiscal impact of its proposal on the Commiesion, this
proposal should be rejected ss unnecessary and administratively
burdensoms. Bven if this proposal were considered, the language
should be clarified to provide that only "unauthorized carrier
changss,® as set forth in NCI's proposed definition above, are
actionable offenses.

The proposed rules would require carriers to make audio
recordings of customer-initiated calls (i.e. inbound
telamarketing) or the TPV portion of a telemarketsd sale. While
audio recording may provide a basis to resolve soms “"he said/she
said” disputas between carriers and customers, there are several
potential drawbacks to audio recording which have not been
adequately addressed in the record or in the Statemant of
Estimated Regulatory Costs (SERC). These include: (a) tha cost of
recording, (b) tha cost of retrieval, and (¢} the chilling sffect
on PIC changas by customars who for some reason are rsaluctant to
have their conversstions tape-recorded. (See, Xing, Tr. 527-528;
Taylor, Tr. 170) While tha SERC attempted to quantify some of
these costs, the cost estimates were incomplete at best, and
there vas NO analysis of the economic benefit of such recording.
Although such recording provides a different typs of verification
information, and may make it sasier to resolve disputes that do
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arise, there is no evidence in the record that it would reduce
the number of disputes in the first instancs.

NCI acknovledges thet audio recording may ultimately prove
to be a viable alternative for some carriers. Indeed, some
carriers have implessanted audic recording today and some, like
NCI, are testing or planning to tast such recording. Howevar,
there is insufficient basis in the currant record for the
Commission to impose a blankst recording requirement at this
time. If futurs experience shows that the other changes to the
rulss do not have their desired effect of reducing the incidence
of unauthorised PIC changes, then the Commission could reconsider
the proposed audio recording requirement at that time. As wmors
carriers have gained experience, good or bad, with voluntary
audio recording, the Commission will be in a better position to
svaluate ths costs and benefits of that technique.

25-4,118(2) - OPC Proposal

NCI takes grave sxception to OPC's proposal to require every
PIC change request to match tha last nams of the customar, the
customer address and ths customsr telephone number befors the LEC
is required to process the change. This proposal has not had the
benefit of an sconomic impact inguiry, but svidence presented at
the hesaring shows thst such a regquirement would have significant
impact on the vast majority of customers vhose PIC changes
procesd without problems.

Sprint's witness, Dvane Arnold, testified when Centel
implemented this type of Billing Name and Address (BNA) and
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telephons number matohing requirement in 1993, the process
resulted in the rejection of more than 508 of the valid PIC
change regquasts. (Tr. 662, 6¢67-8) This mesans that majority of
PIC change orders ware stslled becauss of mismatchas that had no
bearing on the validity of the sale. Customers wers
inconvenienced by having to be contacted again to obtain
precisely matching information, and carriers incurred additional
costs in making these unnecessary contacts.

In addition to the customsr inconvenience and unnecsssary
carrier costs thet would result fros OPC's proposal, it is
patently unfair to reguire BiA/tslephone number matching when
competitive carriers are not allowed to uss the LECs' BNA
information for marketing purposes. Thears simply is no way for a
competitive carrier to know precissly how an account is listed,
nor should the LEC's account information be considered superior
to information taken by the IXC directly from the consumer.
(King, Tr. 549) The currant edit system is working today between
ILECs and othar carriers. There is no need to impose the
additional burden of a BXA/talephons number matching requirement

ONn consumers or carriers.

25-4.118(4) - PAC Proposed Ruls

The Commission has proposed a requirement that prohibits the
combinstion of an LOA with an inducemant of any kind on the sams
document. Testimony adduced at tha hesaring indicates that the
Commission has dealt with many comsplaints involving swvespstakes
and the proposed rule vas designsed to ben this marketing
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practice. (Taylor, Tr. 169) Unfortunately, the rule is overly
broad. As writtan, the rule would prohibit NCI from offering
inducements such as ite 8ky Niles Program and would prohibit
other carriers from using other marketing strategies such as
check LOAs. As Nr. Taylor testified, he could recall no consumer
complaints based on NCI's Bky Niles Program and only ona
complaint regarding check LOAs. (Tr. 169-170) HNs. Erdman-Bridges
vas similarly unfamiliar with any complaints associated with
these types of activities. (Tr. 79-80) There simply is no
factual basis in the record to ocutlaw these marksting techniques.
NCI suggests the rule be narrowed to address the specific
problem of sweepstakes or box entries. However the Commission
should not throw tha baby out vith the bathwater and shoulad not
prohibit incantive programs and other marketing strategiess that
provide consumer banafite and have not baen ths subject of

significant slamming complainte.

23-24.118(8}) - Proposad Rile

NCI strongly objects to the proposed requirement to forgive
up to 90 days of toll charges vhen a customer claims that there
has bean an unauthorised change in his or her carrier.

Today NCI and the other major carriers subscribe to a "no
fault®” policy under wvhich a customer who raises a PIC disputs is
returnsd at no charge to his prior carrier and charges over the
rates of the preferred company are credited to the customer on
request. (King, Tr. 559; Hendrix, Tr. 460-462) Under this
procedure, customers are made vholes and are returnad promptly to
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their carrier of choica. Becauss of the "no fault™ nature of the
process, the procvess is consumer friendly, and no adversarial or
costly investigation is made to determine whether the customar
was actually changed without his consant, or whether the initial
transfer vas valid, but is being revisited because of buyers'’
remorse, a spousal dispute, or any other resason. (Hendrix, Tr.
462-463)

The propossd rule would have saveral undesirable effects.
Pirst, the proposed 90-day credit unnecessarily enriches the
customer by making him more than vhole. While this feature of
the proposed rule was justified as representing rough
compansation for the time thet a consumer must spend to deal with
a PIC disputs, thare is no estimate either in the testimony or in
the SERC of the costs borne by consumers in resclving PIC
disputes, only an unquantified assertion that such costs sxist.
(See, SERC at 20) Further, the record shows that under the
current "no fault" practiocs, the vast majority of such disputes
are resolved promptly to the satisfaction of the consumer.
(Hendrix, Tr. 461-462) If, as svidenced at the public hearings,
there ers situations vhere some companies do not resclve these
complaints promptly, ths better sclution would be to craft a rule
to deal harshly with those companies who adopt a practice of
dslay. Additionally, NCI's witness King provided a msans to deal
with this issue:

By Mr. Marks:

Q. I've just got one question, Ns. King. 1In
your SUBBAry you sipress some fairly strong
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concerns about ths 90-day rule and providing

sarvice for that. Do you have any specific

changes that you would make or consider with
- regards to the rule itselt?

A. The one thing that we suggest in here is that
it the complaint is resolved quickly,
expaditiously and fairly, that that could go
into effeoct in lisu of the 90-day charge
back.

I think wve heard hers today that tha LEC can
nake that switch or switch back to the
original carrier in most cases within 24
hours, which would bs appropriate; and then
soasthing on the order of an arrangement that
would allow the carrier and tha consumer to
taks care of all such things as credit for
ths PIC switch fee, for rerates and so forth
within a 45-day uindnv.'

Tr. 559.

Second, the rule is an open invitation to consumer fraud.
One can expect that some fraction of consumers will discover that
by claiming thair carriar has been changed without their consent,
they can recsive up to 90 days of free toll service. (Nicholls,
Tr. 310%; Watts, Tr. 331=332; Hendrix, Tr. 42); King, Tr. 555;
Arnold, Tr. 656) And saven an honest customer who has actually had
his PIC changed without his consent may pause to consider wvhether
to delay reporting in order to take advantage of one more frea
call to his friends in Burope. NC1 alone estimated that this
rule could require over $1,000,000 a year in refunds based on
LEC-reported PIC disputss. (SERC at 10)

Third, the proposed rule has the effect of automatically
imposing a psnalty on the carrier without a specific Commission
finding of fault. This penalty aspect is perticularly
troublesoma since, under federal law, an offending carrier can be

forced to disgorge to tha customer's preferrec carrier all
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attempt by his newly chosen carrier to limit his future choices.
Thus merely providing this information could cause customers to
back-avay from a previously agreed change.

In the TPV context, ths problems are even more critical. The
TPV call is supposed to be a neutral verification of the
customer's wishes. The required reference to a PIC-freeze option
introduces a sales elsment into the call wvhich is totally
inappropriate in this context. (See SERC at 11-12)

Importantly, there is no staff testimony in the record to
support this provision of ths ruls and therefors no record basis
for its adoption by the Commission.

25=4,118(24) - Propossd Rule

NCI supporta having a toll-free number available for
customsr service calls 3! hours a day, seven days a week. (King,
Tr. 552, 557) MNCI objects, however, to the proposed requirement
that a company who uses live operators must ansver 95% of all
calls and bs ready to render assistance immediately vhen the call
is ansvered.® MNCI also opposes OPC's proposal to expand this
requiremant even further to incorporate various ansver time
requirements applicabla today to the LECs.

Pirst, NCI provides customer service on a nationwide basis
through a number of customer ssrvice centers. While MCI makes

‘ MCI notes that the rule imposes more stringent requirements on companies,
like MCI, that use live operators than on companies who simply record cuatomsr
sarvice calls. MCI would have to be prepared have its operator render
assistance as soon as the call was answered. A company that utilizes the
racording option would mserely have to attempt to contact the complainant on
the next businesa dey. The tecord provides no rationale for this disparate
treatmant.
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#*MCI: Assuming the rules are modified to correct the objections
that MCI has stated under Issues 2, 3 and 4 above, and in its
testimony, NCI does not gcn.rally obj.ct to the rules applying to
IXCo.o¥

RESPECTFULLY BUBMITTED this 16th day of March, 199B.

HOPPING GREEN S8ANS & SMITH, P.A.

‘Tzun'C) [~
mlun

Post Office Box 63526

123 South Calhoun Streat
Tallahassee, FL 3231
904/222-7500

and

Thomnas K. Bond

Narsha A. Ward

NCI TELECOMMUNICATIONS CORP.

780 Johnson Ferry Road, Ste. 700
Atlanta, GA 130342

Attorneys for MNCI
Telecommunications Corporation
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111 West Madison Streest Telecommunications Resellers Assn.
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Gig Harbor, WA 98335-4461
Tracy Hatch
Marsha Rule Grag L. Eriksen
AT&T Communications Levine & Eriksen
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