





DOCKET NO. 951232-TI

L TSI Responded Timely, Lawfully, and Appropriately to Transcall's
Burdeasome Discovery Requests.

On January 6, 1998, Transcall served three sorts of discovery on TSI: a request for

production of documents, a set of 221 fact interrogatories, and a set of expert interrogatories. In its
motion, Transcall fails to mention two of the discovery requests — the document request and the
expert interrogatories -- because these undermine Transcall's theory that TSI has somehow wronged
Transcall by literally opening its doors for Transcall’s inspection. TSI timely responded, without the
need for an extension, to Transcall's request for production of documents on I bruary 11, 1998,
and responded to Transcall's expert interrogatorics on February 26, 1998, with the need of one
enlargement of time. (Copies of this discovery are attached hereto as Exhibits A and B,
respectively.)

A.  The Nature of TSI's Responses to Transcall's Fact Interrogatories,

TSI responded timely to Transcall's fact interrogatories (despite the fact they violated
subsection (b) of the "Discovery” section of the Commission's Order Establishing Procedures, issued
January 21, 1998, in that they exceeded 200 in number) on March 10, 1998. The interrogatories
principally concerned information on the call detail records provided by Transcall to TSI during their
relationship. These interrogatories, about documents generated by Transcall, were not propounded
by Transcall with any intention of actually seeking to elicit meaningful information from TSI. They
were propounded to either require TSI to investigate — on Transcall's terms, with Transcall's

methodology, but with TSI's money and energy - allegations that Transcall should have investigated

' Transcall waited to inspect the documents produced by TSI until March 25, 1998, although
they were available as of the date of TSI's response to Transcall's request.
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long ago. To these interrogatories, TSI, pursuant to Rule 1.340(c), Florida Rules of Civil Procedure,
directed Transcall to the records of TSI (that is, the call detail records originally created by
Transcall), and invited Transcall (as it had done earlier in its response to Transcall's document
request) to inspect and copy those records. Since TSI was pursuing its own audit of Transcall's bills,
using a sampling procedure currently encompassing two months out of the approximately two years
of the parties’ billing, TSI further produced to Transcall a preliminary report from its auditing expert,
and agreed to produce a comprehensive report, when that report was done. The draft comprehensive
report was, in fact, produced to Transcall on March 24, 1998, a few days after it was completed.

It is important to understand the bounds of Transcall's demands in its discovery.
Although Transcall has commissioned no audit of its own, nor done any investigation of TSl's
allegations, and has shown no propeasity to set knowledgecble witnesses for deposition, Transcall
has demanded that TSI, in the guise of Transcall's interrogatories, create an audit for Transcall of the
billing errors identified by TSI from Transcall's records. Moreover, it is not enough for Transcall
that TSI has, in fact, done such an audit, and has made its findings available to Transcall. Transcall
wants its own documents audited by TSI in its own particular idiosyncratic way, in its time frame,
but not at its cost.

B. ISI's Production of Documents to Transcall,

TSI offered to open its records to Transcall in its response to Transcall's document
request on February 11, 1998, and in again in its responses to Transcall's interrogatories on March
10, 1998, all within the time limits imposed by the Florida Rules of Civil Procedurc and the Rules
of the Commission. Despite these timely offers, Transcall deferred making an appointment to

inspect the documents until March 25, 1998, when it examined 29 boxes of documents at the offices
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of TSI's auditing expert, and 55 boxes of documents in storage at TSI's warchouse, and arranged for
copying of those documents it desired.

Contrary to Transcall's prediction in its motion, the 29 boxes of documents were
produced in an orderly and organized manner. The documents were readily identifiable because each
single box contained one type of document, and the sort of document was indicated on the side of
the box. For example, one box was designated “ATC bills to TSI and TSI bank statements.” Two
other boxes were called "TSI customer contracts (A-I)" and "TSI customer contracts (J-Z)." Within
the boxes, different sorts of information were organized in folders, which were identified by labels
on the folders or dividers. For the 55 boxes at the warehouse, appruximately 90 to 95 percent of
these boxes simply contained "greenbars" (computer printout) call detail record information and
summaries. The "greenbars" are in the same state and organized in the same fashion that they were
received from Transcall. The date of the "greenbars" can be discemned from simply looking at the
top page in the box.

Transcall's complaint (made in its motion before it ever saw the production) that it
would be denied an index is thus disingenuous and wrong. Moreover, TSI's attomey oversaw and
assisted Transcall's attorneys in these document examinations. TSI's counsel is available to further
describe the contents of boxes if this is necessary above and beyond the identifying information on
the side of the box, from the folders in the box, captions and folders in the box, and on the first page
of the "greenbars." Transcall's attorneys should have inspected the boxes and leamed what they
contained and how they were organized before filing a motion to compel claiming they had been
denied identifying information and an index.

Transcall's motion primarily concems the call detail record, which makes up two
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boxes of documents at the auditor’s office and fifty-plus of the documents in the warehouse. These
are documents originally generated by Transcall. As an example, one page of a call retail record and
one page of a summary of the same are attached hereto as Exhibit C.

Transcall is basically seeking to force TSI to do a make-work reorganization of the
boxes of Transcall-originated call detail record, a reorganization that is not within the capability of
TSI, will not lead to a higher degree of justice in this case, and is a task which, if it should be
undertaken at all, should be undertaken by Transcall. Essentially, Transcall wants TSI to take the
50-plus boxes of Transcall's call detail record, categorize them by the type of error each record
contains, comment on the record in various burdensome and unnecessary fashions, and then present
this all to Transcall for its perusal, at which time Transcall will undoubtedly find other frivolous
grounds on which to demand better answers. If Transcall believes that this task is something that
will actually educate Transcall about the billing irregularities at issue in this case, it is free to
undertake it, if and when Transcall ever audits its bills. TSI has hired an auditing firm and has
selected two sample months, has analyzed each call detail record for those months, 2nd categorized
the call detail records by the sort of irregularity indicated. The source documents, i.e., the billing
records, have been made available to Transcall, and the worksheets reflecting the categorization of
the call detail records into various sorts of billing errors will be made available to Transcall at the
deposition of TSI's expert, exactly as Transcall has requested.

Four other points are noteworthy in this contrived discovery dispute. FEirst, only one
party to this litigation has actually retained the billing records gencrated by Transcali, and that is TSI,
despite the fact that TSI was essentially driven out of business by Transcall and its predecessor, and

had to preserve its records through the destruction of Hurricane Andrew in August 1992. Transcall,
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IL The Florida Rules and Case Law Support TSI's Responses to Transcall's
Interrogatorics,

TSI relies on Florida Rule of Civil Procedure 1.340(c),which provides:

(c)  Option to Produce Records. When the answer to an interrogatory may be
derived or ascertained from the records of the party to whom the interrogatory is
directed or from an examination, audit, or inspection of the records or from a
compilation, abstract, or summary based on the records and the burden of deriving
or ascertaining the answer is substantially the same for the party serving the
interrogatory as for the party to whom it is directed, an answer to the interrogatory
specifying the records from which the answer may be derived or ascertained and
offering to give the party serving the interrogatory a reasonable opportunity to
cxamine, audit, or inspect the records and to make copies, compilations, abstracts,
or summaries is a sufficient answer. An answer shall be in sufficient detail to permit
the interrogating party to locate and to identify, as readily as can the party
interrogated, the records from which the answer may be derived or ascertained, or
shall identify a person or persons representing the interrogated party who will be

available to assist the interrogating party in locating and identifying the records at the

time they are produced.
According to Wright & Miller, in 8A Federal Practice and Procedure § 2178 at 328, 329 (1994),
"through [the option of designating business records], the courts put the burden of extracting and
collating the information on the parties seeking it in cases in which it would be time-consuming and
expensive to extract data from the records. One requirement is that the burden of ascertaining the
information be substantially similar." According to Wrightr & Miller, "if the burden is not
substantially greater for the interrogating party, however, the fact that it is a heavy burden does not
take away the option of the responding party to refer to the records rather than compiling the
answer.” /d. at 335. Transcall has not even attempted to demonstrate how the inspection and
analysis of records originally generated by itself could be more burdensome for it than for TSI.

TSI submits that the controlling case is Florida Department of Professional
Regulation v. The Florida Psychological Practitioners Association, 483 So. 2d 817 (Fla. 1st DCA
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1986). In this case, The Florida Psychological Practitioners Association ("FPPA") requested the
names, addresses, educational background, and professional experience for every person licensed
by the state as a psychologist, social worker, or therapist. The State Board of Psychology within the
Department of Professional Regulation ("DPR"), noting that the request involved approximately
5,541 persons, opened the board's microfilm records to the FPPA, invoking Rule 1.340(c). The DPR
argued that the burden of ascertaining the information sought was substantially the same for both
parties, and thus should be bomne by the FPPA, if it truly needed the information. The FPPA
demanded that the search be done by the board. On appeal, the First District Court of Appeal found
that the FPPA had failed to develop evidence that "searching the micro-film would be more
burdensome for FPPA than for DPR." Moreover, "DPR's response complies with requirement of
Rule 1.340(c)." Accordingly, the appellate court upheld the invokatation of Rule 1.340(c).

Similarly, in this case, Transcall has failed to make a case that analyzing the call detail
record would be more burdensome for it than TSI. If anything, the opposite is true, since Transcall
originally created the records. Moreover, TSI's analysis and source documents arc being made
available to Transcall.

These are strong policy reasons why courts condemn plaintiffs like Transcall who
demand other parties do their work for them. One party should not be required to create work
product for another under the guise of segregating and culling documents and information for
production. As the Eighth Circuit Court of Appeals held in Shelron v. American Motors Corp., 805
F.2d 1323 (8th Cir. 1986):

In cases that involve reams of documents in extensive document

discovery, the selection and compilation of documents is often more

crucial than legal research. We believe Burns' selective review of
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AMC's numerous documents was based upon her professional

judgment of the issues and defenses involved in the case. This mental

selective process reflects Bumns' legal theories, which are protected as

work product.

Id. at 1329. See also Sporck v. Peil, 759 F.2d 312, 315 (3d Cir. 1985), cert. denied, 474 U.S. 903
(1985) ("Because identification of the documents as a group will reveal defense counsel’s selection
process, and thus its mental impressions, petitioner argues that identification of the documents as
a group must be prevented to protect defense counsel's work product. We agree.").

Transcall cites to three cases which it claims supports its position, but which in fact
do not. First, in Matthews v. USAir, Inc., 882 F. Supp. 274 (D.N.D.N.Y. 1995), the court refused
to allow a respondent to direct "the seeking party to an undifferentiated mass of business records
which may or may not answer the interrogatory.” 882 F. Supp. at 275. Of course, the current
situation is completely different: the call detail records to which Transcall has been directed are
highly organized, are in fact Transcall's own creation, and could be just as easily analyzed by
Transcall as they were by TSI.

Second, Transcall cites to Summir Chase Condominium Ass'n v. Protean Investors,
Inc., 421 So. 2d 562 (Fla. 3d DCA 1982). Summit Chase is distinguishable because it dealt with a
responding party that produced only an expert's report in response to interrogatories. TSI, on the
other hand, has produced a complete set of source documents consist of call detail records, created
by Transcall, for Transcall to review. Moreover, it is questionable whether Summit Chase is good
law any longer. Two years after the decision, the Supreme Court revised Rule 1.340(c) "to add the
requirement of detail in identifying records when they are produced as an alternative to answering
the interrogatory or to designate the person who will locate the records.” Florida Rules of Court 107
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B.  Reference to Exhibit A,

Transcall complains that TSI, in response to Transcall's interrogatory, identified 16
fact witnesses, but did not state their knowledge. Again, Transcall's complaint is frivolous. First,
of these 16 witnesses, 2 are TSI witnesses and 14 are current or former Transcall or WorldCom
employees. The former or current Transcall and WorldCom employees were identified because
Transcall's document production, deposition of other Transcall employees in this case, and colloquy
among counsc’ have indicated that they may have knowledge about the allegations. Since TSI has

not, and in most cases cannot, directly communicate with these witnesses, this is all the information

to leamn their knowledge. it is free to do s0. Of the 2 TSI employees, the principal witness, Mr. Joel
Esquenazi, has already been deposed by Transcall, and Transcall can simply look at his deposition.

Mr. Carlos Rodriguez, the other witness, has much of the same knowledge as Mr. Esquenazi, but in
a lesser degree, since his personal involvement in the case was less.

Second, Transcall should practice what it preaches. Attached hereto as Exhibit | are
Transcall's answers to TSI's interrogatories where it identified 3 of its own witnesses with
knowledge, but failed, despite TSI's requests, to state what that knowledge was. (Interrogatory No.
3.) Discovery should be reciprocal; it is not a one-way street for Transcall to impose burdens upon
TSI.

C.  Noa-Responsive Answers.

Transcall complains that TSI has referred to Transcall's statements of its position in
another case. Thisisnot true. Attached hereto as Exhibit D are Transcall's objections and responses

to TSI's first request for production of documents, which was served in this case at the time that it
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IV. Transcall's Motion Is In Bad Faith and Transcall Should Pay TSI's Fees in
Oppasing the Motion,

TSI has responded timely, lawfully, and in good faith to Transcall's burdensome fact

interrogatories and other discovery. TSI has opened its doors to Transcall's discovery: the playing
ficld between the parties is level. In the spirit that "No Good Deed Shall Go Unpunished,” Transcall
has sought in bad faith to use discovery not to find the truth but to impose unjustified burdens on
TSI

In particular, Transcall's bad faith is shown by the fact that its motion to compel was

. Transcall's

motion was premature the day it was filed. At the very least, Transcall should have waited to
complete its document inspection, prior to claiming it cannot "gain access to the information and
documents it needs to properly prepare its case for presentation.” (Transcall Motion at 11.) In light
of Transcall's bad faith, the Commission should impose on Transcall the costs of TSI's responding
to the motion to compel. Rule 1.340(a)4), I'iorida Rules of Civil Procedure.

It is clear that Transcall does not really want TSI to engage in the make-work it
demands. As Transcall reveals in a moment of candor in its motion, it is looking for "a dismissal
of TSI's complaint [sic].” (Motion at 10.) See Summit Chase, 421 So0.2d at 565, n.3 (pointing out
that the goal of the compelling party was not to elicit useful discovery but to obtain strategic

advantage--a dismissal--in lawsuit).
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Conclusion
Transcall's motion should be denied and fees assessed against it.

ADORNO & ZEDER, P.A.
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Jon W. Zeder'

Florida Bar No. 98432

Wesley R. Parsons

Florida Bar No. 539414

2601 South Bayshore Drive, Suite 1600
Miami, Florida 33133

Telephone No.: (305) 858-5555
Telefax No.: (305) 858-4777

Attorneys for TSI
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5.  T/ATC objects to each request insofar as it calls for 8 response which would
be unduly burdensome, expensive, oppressive, and time consuming.

6. 'TIATC objects to TSi's general instructions requiring production at its
counsel’s office because many of the materisis being produced have been previously made
available to TSI’s counsel in connection with other litigation.

N. Soecific Resnoness

1. The Responses of T/ATC to TS!I's First Request for Production of Documents
are attached.

2. All objections are offered by undersigned counsel.

3. Mn'mctom&wﬁ“m.ba.too&.hwoducﬂmrofuto:
A. Edward Quinton, lil, Esq., Adams & Quinton, World Trade Center, Suite 2804, 80 S.W.
Eighth Street, Miami, Floride 33130, (308)388-4300. For the convenience of TSI counsel,
T/ATC notes that the materisis avsilable at Mr. Quinton’s office sre the same as were
produced to TSI counsel in Case No. 92-1160-CIV-KING uniess otherwise noted.

®. Doguments To fis Produced

1. Raw COR (Call Detall Record) tapes for the ATC and/or TELUS and/or
Transcall Switches both in Miami snd Tempa during the period of September 1, 1991
through September 30, 1991 relating to Plaintiff’s scocounts snd customers.

There are ne documents responsive to this request.

2. Raw Biled Record Tape both for the ATC and/or TELUS and/or Transcai
Miami and Temps switches during the period of September 1, 1981 through
September 30, 1991 releting to Plaintiff’'s acoounts and customers.

There are no desuments responeive to this request.
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