
TO: 

• • 
FLORIDA PUBLIC SERVICE COMMISSION 

Capital Ci r cle Office Center e 2540 Shumard Oak Boulevard 
Tallahassee , F- orida 32399-0850 

H E H 0 R A N 0 U_M 

APRIL 30, 1998 

RECEiVED 
APR 30 ·~:!~ 

/ J S 
f PSI.. h" •c. "upor. ro.; 

FROM : 

DIRECTOR, DIVISION OF RECORDS AND REPORTI1Nl~rYO) 

DIVISION OF LEGAL SERVICES (FERGUSON)~ ~~9, ~;,1~' 
DIVISION OF WATER AliD "~'J.'!::WATER (DEWB~Y) l JH' 

RE : DOC~T NO. 980099-WU - INITIATION OF SBOW CAUSE 
PROCEEDrNGS ~NST EAST MARION WATER DISTRIBUTION, 
INC . IN MARION COUNTY FOR F~LURE TO FILE 1996 ANNUAL 
REPORT IN ACCORDANCE WITH RULE 25-30. 110(3), F . A . C . 

AGENDA: MAY 12 , 1998 - REGULAR AGENDA - I NTERESTED PERSONS HAY 
PARTICIPATE 

CRITICAL DATES: 90 DAY STATUTORY TIME LIMIT - JULY 6, 1998 

SPEC1AL INSTRUCTIONS: I:\PSC\LEG\WP\980099- R. RCH 

CME QACISGRQIJNI) 

EdSt Marlon Water 01Stributlon , II•· . , n:,.,t Mill lOll o r Jlll!l j l 
;s a Cldss C w«tcr utJ.llty opcr tl lng .:. :-:" 1 11 • .r.• i. ;, : 11111 

• o the 1991 annu«l report , East Mdrl or fH ·nl••:, •..;o.1tf: · ··r•:; •· 
t •ro customer:! with dpproximatcly $7!JO :r. ()f••·r .. llll'l r•·v•·tllll " . Th• · 

s ystcrr was inact1ve from 199:> untll l ' ti 'J. 

fiCCOrding LO the Ulill • y ' :, J)j .. 1 .II I I ' It' !•' 

mdJOClty o r gantzatlon al contro l , 111 r '·': tlo . •I'll. • ' •-1·, , • lJ,. 

c:-ontrclCt 10 !' sale and purchase .; l }dn I odll lot' u:.lllli' • '"'''''I I 'II,. 

F'trst ?<in ~: o f Osceola , the · ran~!··: r, .rn l~r. llo'rt••r ,. •.• :. , 'h•· 
l rans ferec, was ro>xecut.ed on Febru1r 't • ! , I " •!.r . 

!leithcr the contract for sale nor llw .>ppl l c<~tlon :.!.ot••<t thc~t 

the Sdle was contlngent upon Llw COilUlll'•'·lOII ' 'I .IJl!Jl o v .• I. ll··· oll l !o<• 

Mr. Htdn h<ld o wnership and/or control"' tlw ullllty Jnd 11 ... : h··•·n 

•rerat1nq LhP ucility sincf' M<ly ot l•"'' · :. • .rtf dit••(l ••l ~' ' l'l"·r a 

OOCU"'r•,' •,• """r< CAl [ 
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fo r payment of regulatory assessment :ees and t 1l1ng anr.J .. : r epo r ts 
for 1995 forward to Mr. He1n's agent, Mr. Len Tabo r. ?ecause ~ne 
lltllity's renewed actlvity , CommlSSlon st.Jtf rNlUCSt»n that rhp 
util1ty f1le its annual report for 199 6. 

The util1ty filed 1ts 1996 annual report on februa ry 2 , :9i8, 
and staf f determined that the re were no def.c:enc1es . By .e~:P~ 
dated March 10 , 1998, the utlllty was not:f1ed t: ha: :he to:al 
penalty fo r unt1mely filing its 1996 annual repo rt wts Sl 41 24 7 
days x SJ.OO per day) and that payment was due ·March JO , :998. 
On March 10, 1998, staff was contac ted by Mr. H "1 , regard1ng - - e 
posslblllty of filing a petl~ion fo r rule wa1ver v~r1ance o f tnP 
rule Wlth respect to the penalties. Star hen Co rwaraec! 
1nformation regarding filing a pet1t1on f o r rule watver v 1a 
facs1mile. Staff sent a follow-up letter t o Mr. Hetn a n Marc h 31 , 
1998 , to determine what actions the ut ll u:y '""ou ld unde rt«l<e to 
comply with the Commission rule. On Aprll 6, 1998 , the uulit/ 
filed a petition for rule wa1ver o f Rule 25-30.11016) 1:;) and (7) , 
Florida Administrative Code . 

The transfer o f maJo r ity control 1s be1ng handled separa:e:; 
1n Docket No. 971269-WS . This recommendation addresses whethe: :~~ 
Commtssion should g r ant the utility's petltton for rule -..•a1ve: .Jt 
the penalt1es for late filing o f its 1996 annual report 1nd t..) 
watve the requ1rement to file ltS 1995 annual report. 
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DISCQSSION Of ISSVZS 

ISSUE 1 : Should the Comm1ssion grant East Mari on's pet1:: cn fo r 
rule wa1ver of Rule 25 - 30 . 110(6) Ccl and (7) , rlooda Adrn1n:s · : •· 1'"' 
rode? 

flECOMMEHl)ATION : Yes , the Commission should g rant East t'l.r. >n ' s 
pet l tLon f or ru le waiver of Rule 25-30.1 10(6)(cl and c~l . :'~J~:·:h 
Admin1strat1ve Code, because the pet1t1on meets t he requ1~emp~ · s o : 
Se c tion 120.542, Florida Statute s . r:~~U~vN, DEWBERRY) 

STAll ANAL! SIS: As stated in the background, pursuant to Rul~ 25 -
30.110 , Florida Administrative Code , Commiss1on s taff requested 
that the utility file it s 1995 and 1996 annual repo r ts . On April 
6, 1998, East Mar1on filed a petition for rule walve r of Rule 25-
30. 110 (6) (c) and (7 l , Florida Administrat ive Code. The uul1 ty 
see ks a waiver be c a use it believes the underly1ng purpose J t the 
sta tute has been served in that the ut ili ty f1led lts :~96 annual 
report on February 2 , 1998. Staff dete rmined that t he ltl!t •y' s 
1996 annual r eport wa s not deficient, thus the repo r t .n ·; .r, 
compllance wLt h Rule 25-30.110 C6l(c) and (7) , r:LJ 
Ad~1n1st rat 1ve Code. To date , the 1995 annual r eport has no~ . ~~n 
flled . 

The ut1lity bel1eves that the application o f the rule ~ ~;lj 
: r•ate a substant1al hardship o n its operat ions. In East ~ar. n's 
pet1t1on, the util lty states that t he previous owners dted ~nJ :he 
prev1ous records were ot he r wise nonexistent. The ut:ll:;• 1:so 
sta tes that F1rst Bank of Osceola , the tnteom owner ;. f E:ds: 
t·1arion , did not ma1ntain records o n the utility. East 11ar1or. ' , nc'"' 
QWner , Mr. He1n , nevertheless hired a cer tl f ied publiC acco.~:1nt 
t o prepa re the 1996 annual report . East Mar ion has also · :-el; 
filed l.ts annua l repo rt for 1997 . Further, the utll::; h1s 
1nc:.a rred losses o f $16 , 862 for 1996 and S15,024 for 1'397. 7!1•: 
•J:ll L::y also state:> chat 1f the Comm1ss1on orde red the ut t ll•'l C:> 
f1le a 1995 annual report, the o r der "•.,.ould only se·ve t o t nc ~'?"' S'? 
•he operat1.ng losses o f the company a nd absorb funds needed t.> ·.•'"P 
Eas t Marton operatto nal." F1nally, East Marl on ' s petltton st~tes 
that llttle pu r pose would be served ·1n requ1r1ng t he uttlt•'l t? 
ftle 1ts 1995 anrual report as the utility o nly renewed actt'll"'l 1n 
1996 and the perttnent information 1s conta1ned tn lts l ' Jo Jnu 
1997 annual reports. 
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The underlying ~~atutes perta1n1nq to the ru le 1n thts 

ins tance are Sections 367.1 2 1 <lllcl , and J67.16: c2l fl::.r:-:i-:~ 
Statutes. Sect1on 367.121 , flor1da Statutes , prov1des tha• :ne 
Comm1ssion sha ll requ1re regular repor ts ! r om u t1l1t1es und~r 1ts 
JU risdictlon cons i stent Wl th the un1fotm system dnd cl a ss1 f1catton 
of accounts and may requ1re preparat1on of the repo rt s ot 1 
c ertified public accountant . Rule 2C. -30 .ll 0(3) (a ) , flo::-J, 
Administrat i ve Code , whic h requ1res u t 1l1t1es subJect : o :~~ 
Commission's jurisd1c t1on t o f1le an annual repo rt on o r be f or~ 
March 31 o f the follow1ng year, 1mplements Sect1on 367 . 121 , f1o r :::~a 
Statutes. Section 367.161(2) , fl o r1da Statutes, p r ov1des that t he 
Commission has the power t .., •·"f-'"se penalties on ut1l1t1es under 1ts 
JU risdiction who have refused to comply o r w1lfully v1olat e fco r1da 
S tatutes, Commission rules, o r o rders. Rule 25-30 . 110(6) 'c) dnd 
(7) , flo r ida Administrative Code , which prov1des for penalt1es of 
S3 . 00 per day for a Class C ut1l1ty f or fa1lure to t1mely ftle 1ts 
annual report, implements sect1on 367 . 161, flor1da Statutes. ThP 
purpos e of requ1.r1ng payment of penalties f o r late t1 l1ng 1st.;~ 
ensure compliance w1.th flor1da Statutes and Comm1ssion rules. 

Sect ion 120.542(2) , flooda Statutes , 10 pertlnent pdrt:s . 
provides that "variances and wa1vers shall be qraraL~d wt.cn Lr1 " 
person subject to the rule demonstrates that the purpos e " : :~.~ 
underlying statute w1ll be o r has been ach ieved by othe r ~P~ns oy 
the person and tha t appllca tlo n o f tne r ule wou l d c :~>.i~e .1 
substantial ha r dsh l p o r would vi o late pr1nc1ples of fa1:ness. f~r 
purposes of this sect1on , substantial hardsh ip means a demonstrat ed 
economic , technologica l, legal , o r other type o f hardstHp • ' ::.-! 
person request1ng the var1ance o r wa1ver ."' 

Staff bel1eves that the ut1l1ty has demonstrated 1 sub:>~ oo• t J• 
technol ogical and e conom1c hardshlp 1n t hat the cu rr en t lwnet 
bought the utility in 1995. The prevtous owners o f the J'l! t:~ 
d1 ed and the records o f the ut1l1ty we re not ma1nta1ned 01 ~:1~ 
1nter1m owner. The new owner h1red a cert lfied publlc acc'"'••ntan::. 
and had the 1996 annual repo r t prepared. Also , t he uttllty . s 
cont.lnuing to lose money . Order1ng the new owner to remte tne 
penalties for untimely fil1ng its 1996 annual repo rt and t J spenJ 
the money to prepare a 1995 annual ::eport wou l d on l ~ add · :J t:n·~ 
substantlal econom1c hardshlp of the ut 1 l1ty . 

Staff also belleves that the unde rlytng purpose o f tne s • o::.J:e 
has been achieved . The utlllty fll ed 1ts 1996 unnual tt'P<H ' as 
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...,ell as tlme ly filed tts 1997 annual report. Reco rds on : t:e 
uttllty ' s operations were not matntatned when the nPw owner 
acqu1 red the ut1l ity 1n 1995. Because rhe Commtsston now has -~~ 
relevant tntormatlon r egardtng the uL t ltLy ' s op~ ra t1 ons pu rsuanl t ) 
flo r 1da Statutes and Commlsslon rule , the under lytng purpose o r ~he 
sta tute has been ach i eved . 

Pu rsuant to Section 120. 542 (6) , Fl o rtda Statutes, o n Aprtl 6, 
1998 , the Commission provided notice t o the Departme nt of State , 
.Jhtch publi s hed notice of r h" ••a tver request 1n the flonda 
Adminls trative Weekly. After re v1ew 1n~ the petl.tlon , staff found 
r.:> de!ic1enc1.es . The Commlsst on d td not recetve a ny comments 
regardtng the utili ty' s petition . Pu rsuan t to Sect1on 120.5 4 2 (~) . 
Florida Statutes, the Commlss t on 1s requ1r~d t o 1ssue an order tn 
writ ing gran ting or denying the petttton fo r wa1ver or vartance 
stat ing the relevant facts and r easons suppo rting the Comr..!sston ' s 
decision with i n 90 days after rece1pt o f the o rtginal pet tt ton. 

Based on the foregoing, staff be1teves that East Marl on' s 
pet it1on fo r rule watver should be granted because :ne 4ttl::y ~as 
demonst rated that a watver o f Rule 25-30.110 (6) (cJ and (71 , :: c r.~a 
Admt ntstrative Code, would serve the underlytnq purpose o f S•·~ ·: ~s 
367 . 121 a nd 367.161 flortda Statutes , and Lhe appltca t t on o f :he 
rule would c reate a substanttal ha r dsn t p fo r the ut1 l1 ty . 
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ISSUE 2 : Should th~s do~ ket be closed? 

• 

BECONHENPATION : Yes . This docket should be c l osed if no person 
whose lnte rests are substantial ly affected by the proposed act: on , 
f1les d protes t withln the 21 - day protest peood . ( fERGUS~~~. 
fJF. WBf.PPY) 

STAFF ANALYSIS: Th1s docke t should be closed t t no pe cs•,n .. :. ,•p· 
tnte rests are substantlally affected by the proposed act1o n, ~:!~s 
a p rotes t withln the 21-day protest per1od. 
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