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LIST OF ACRONYMS USED IN RECOMMENDATION 

ACAC Account CUstomer Advocate 
Center 

Act Communications Act of 1934 as 
Amended by The 
Telecommunications Act 1996 

AIN Advanced Intelligence Network 

AT&T AT&T Communications of the 
Southern States, Inc. 

iBR Brief of Evidence 

BellSouth BellSouth Telecommunications, 
Inc 

CABS Carrier Access Billing System 

CGI Common Gateway Interface 

CLEC Competitive Local Exchange 
Carrier 

CO Central Office 

CPG Circuit Provisioning Group 

CRIS CUstomer Record Information 
System 

DA Directory Assistance 

DS1 Digital Signal @ 1.544 Mbps 

Eighth Circuit U.S. Court of Appeals for the 
Eighth Circuit 

EXH Exhibit 

FCC Federal Communications 
Commission 

FPSC Florida Public Service 
Commission 

ILEC Incumbent Local Exchange 
Carrier 
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ISDN Integrated Services Digital 
Network 

IXC Interexchange Carrier 

JFC Job Function Code 

LCSC Local Carrier Service Center 

MClm MCI Metro Access Transmission 
Services, Inc. & MCI 
Telecommunications Corporation 

NRC Non-Recurring charge 

NRCM Non-Recurring Cost Model 

OSS Operational Support System 

POTS Plain Old Telephone System 

RBOC Regional Bell Operating 
Company 

RCMAG Recent Charge Line Translation 
Group 

SCP Signaling Control Point 

SS7 Signaling System 7 

SSIM Special Services Installation 
Maintenance 

STP Signaling Transfer Point 

TA96/ACT Telecommunications Act of 1996 

TELRIC !Total Element Long Run 
I Incremental Cost 

TR Transcript 

TSLRIC Total Service Long Run 
Incremental Cost 

UNE Unbundled Network Element 
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EXECUTIVE SUMMARY 

Issue 1 addresses whether or not the BellSouth-MClm 
interconnection agreement specifies how prices will be determined 
for combinations of unbundled network elements that a) recreate and 
b)do not recreate an existing BellSouth retail telecommunications 
service. Staff is recommending that the Commission should find 
that the MClm/BellSouth interconnection agreement specifies how 
prices will be determined for combinations of unbundled network 
elements that recreate an existing BellSouth retail service. Staff 
is recommending that the Commission should also find that the 
MClm/BellSouth interconnection agreement specifies how prices will 
be determined for combinations of unbundled network elements that 
do not recreate an existing BellSouth retail service. 

Further, staff is recommending that the Commission should 
require BellSouth, under the agreement, to provide network elements 
as defined in 47 C.F.R. §51.319 to MClm individually or combined, 
whether already combined or not, at the prices for the individual 
elements established by the Commission in Order No. PSC-96 1579­
FOF-TP and set forth in the ag-reement in Table 1 of Attachment I. 
In addition. staff is recommending that the Commission should find 
that, under the agreement, the prices for combinations of network 
elements should be determined as the sum of the prices of the 
individual elements comprising the combination, without 
qualification as to use and subject to the elimination of duplicate 
charges or charges for unneeded functions or activities. 

Issue 2 addresses how will the price{s) be determined if the 
answer to both parts of Issue 1 are yes. Whether MClm recreates an 
existing BellSouth retail service or not through the combination of 
unbundled network elements, staff is recommending that the prices 
MClm should pay BellSouth for network element combinations or for 
the network elements if ordered individually are based on the rates 
established in Order No. PSC-96-1579-FOF-TP and set forth 
particularly in the parties agreement in Table 1 of Attachment 1, 
Section 2.6 of Attachment III, and Section 8 of Attachment I. The 
prices for combinations of network elements should be determined as 
the sum of the prices of the individual elements comprising the 
combination, less duplicate and unnecessary charges. 

Issue 3 addresses how the price{s) will be determined if the 
answer to both parts of Issue 1 are no. Staff is recommending that 
since staff recommends in Issu.es 1 (a) and (b) that the Commission 
find that the MClm/BellSouth interconnection agreement contains a 
pricing standard for network element combinations and recommends in 
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Issue 2 what that standard should be, the Commission should find 
Issue 3 moot. If, however, the Commission denies staff's 
recommendations in Issues l(a)and 1(b) and in Issue 2, then staff 
is recommending that the Commission direct the parties to resume 
negotiations in order to establish prices for UNE combinations that 
comport with the requirements of the Act and with the Commission's 
decision in Issue 7. 

Issue 4 addresses whether or not the BellSouth-AT&T 
interconnection agreement specifies how prices will be determined 
for combinations of unbundled network elements that a) recreate and 
b)do not recreate an existing BellSouth retail telecommunications 
service. Staff is recommending that the Commission should find 
that AT&T's interconnection agreement with BellSouth sets forth a 
pricing standard expressed particularly in Section 36.1 for network 
elements ordered as combinations on a single order that do not 
recreate an existing BellSouth retail service. Staff is 
recommending that the Commission should also find that AT&T's 
interconnection agreement with BellSouth sets forth a pricing 
standard expressed particularly in Section 36.1 for network 
elements ordered as combinations on a single order that do recreate 
an existing BellSouth retail service. 

Further, staff is recommending that the Commission should find 
that the pricing standard in the parties' agreement requires them, 
in either case, to first attempt to negotiate appropriate prices 
for combinations of elements based on the Commission's decisions in 
Issues 5 and 6 below. Failing that, the parties may submit their 
dispute to the Commission for resolution through arbitration. Also, 
staff is recommending that the Commission should further find that 
BellSouth is not required under its agreement with AT&T to provide 
AT&T with network elements in combination at the sum of the 
individual element prices set forth in Table 1 of Part IV, except 
in the case where the elements exist in combination at the time of 
AT&T's order. Finally, staff is recommending that the Commission 
should find that AT&T may alternatively purchase unbundled network 
elements individually at the prices set forth in the parties' 
agreement, in which case, BellSouth should be required to provide 
AT&T with access to its network: for purposes of combining elements 
in order to provide telecommunications services. 

Issue 5 addresses how the price(s) will be determined if the 
answer to both parts of Issue 4 are yes. Staff is recommending 
that, under the pricing standard in the AT&T-BellSouth agreement 
that the Commission should find in Issue 4, for network elements 
not already combined at the time of AT&T's order, the Commission 
should find that, if AT&T requests that BellSouth provision them in 
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combination, AT&T and BellSouth should negotiate the price AT&T 
should pay, as required by Section 36.1 of Part IV of their 
agreement. Staff is also recommending that the Commission should 
also find that the prices negotiated for these combinations should 
be compliant with Section 2S2(d) (1) of the Act and the Commissio~'s 
decisions below in Issue 6, and be free of duplicate and 
unnecessary nonrecurring charges. Further, in the specific case of 
network elements existing as combinations at the time of AT&T's 
order, staff is recommending that the Commission should find, as an 
exception, that the price AT&T should pay is the sum of the prices 
for the component elements in Table 1 of Part IV of its agreement 
with BellSouth. Finally, if the Commission should deny staff's 
recommendation in Issues 4(a) and 4(b) and in Issue 5, finding that 
the parties' agreement does not require them to negotiate 
appropriate prices for una.ssembled UNE combinations or that the 
prices for already assembled combinations are not specified by the 
agreement or that the parties' agreement contains no pricing 
standard for UNE combinations of any kind, staff is recommending 
that the Commission nevert:heless should require the parties to 
negotiate UNE combination prices in all events that comport with 
Section 252 (d) (1) of the ,A,ct and that are free of duplicate and 
unnecessary charges. 

Issue 6 addresses how the price(s) will be determined if the 
answer to both parts of Issue 5 are no. If the Commission should 
deny staff's recommendation in Issues 4(a) and 4(b) and in Issue 5, 
finding that the parties' agreement does not require them to 
negotiate appropriate prices for unassembled UNE combinations or 
that the prices for already assembled combinations are not 
specified by the agreement or that the parties' agreement contains 
no pricing standard for UNE combinations of any kind, staff 
recommends that the Commission nevertheless should require the 
parties to negotiate UNE combination prices in all events that 
comport with Section 252(d) (1) of the Act and that are free of 
duplicate and unnecessary charges. If the Commission should deny 
staff's recommendation in Issues 4(a) and 4(b) and in Issue 5, 
finding that the parties' agreement does not require them to 
negotiate appropriate prices for unassembled UNE combinations or 
that the prices for already assembled combinations are not 
specified by the agreement or that the parties' agreement contains 
no pricing standard for UNE combinations of any kind, staff 
recommends that the Commission nevertheless should require the 
parties to negotiate UNE combination prices in all events that 
comport with Section 252 (d) (1) of the Act and that are free of 
duplicate and unnecessary charges. If the Commission should deny 
staff's recommendation in Issue 5, finding that the parties' 
agreement does not require t:hem to negotiate appropriate prices for 
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unassembled UNE combinations or that the prices for already 
assembled combinations are not specified by the agreement, staff 
recommends that the Commission require the parties to negotiate UNE 
combination prices in all events that comport with the Act and its 
decision below in Issue 8 concerning duplicate and unnecessary 
charges. 

Issue 7 addresses what standard should be used to identify 
what combinations of unbundled network elements recreate existing 
BellSouth retail telecommunications services. Staff is 
recommending that the Commission find that such standard is 
irrelevant because of the 8th Circuit Court's Order which states 
that the capability to provide services through access to the 
unbundled network elements of an incumbent local exchange carrier 
is permissible under the Act. 

Issue 8 addresses the appropriate nonrecurring charge for each 
of the following combinations of network elements for the migration 
of an existing BellSouth customer: 

(a) 2-wire analog loop and port; 
(b) 2-wire ISDN loop and port; 
(c) 4-wire analog loop and port; and 
(d) 4-wire DSI loop and port? 

Staff is recommending that t:he Commission approve the nonrecurring 
charges found on page 68 in the staff recommendation. 

Issue 9 addresses whether or not the BellSouth-MClm 
interconnection agreement rE~quires BellSouth to record and provide 
MClm with the switched a.ccess usage data necessary to bill 
interexchange carriers when MClm provides service using unbundled 
local switching purchased from BellSouth either on a stand-alone 
basis or in combination with other unbundled network elements. 
Staff is recommending that the Commission find that BellSouth is 
required under the terms of the agreement with MClm with switched 
access usage data necessa.ry for MClm to bill IXCs when MClm 
provides service using unbundled local switching purchased from 
BellSouth either on a stand-alone basis or in combination with 
other unbundled network elements. 

Issue 10 addresses whether or not the BellSouth-AT&T 
interconnection agreement requires BellSouth to record and provide 
AT&T with detail usage data for switched access service, local 
exchange service and long distance service necessary for AT&T ,to 
bill customers when AT&T provides service using unbundled network 
elements either alone or in combination. Staff is recommending 
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that the Commission find that BellSouth is required under the terms 
if its agreement with AT&T t~o record and provide AT&T with switched 
access usage data necessary for AT&T to bill IXCs when AT&T 
provides service using unbundled local switching purchased from 
BellSouth either on a stand-alone basis or in combination with 
other unbundled network elements. 

Issue 11 addresses whether or not this docket should be 
closed. Staff is recommendi.ng that the Commission keep the docket 
open and require the parties to submit a final arbitration 
agreement conforming with the Commission's ultimate determination 
in this docket for approval within 30 days of issuance of the 
Commission's order. 
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CASE BACKGROUND 

On June 9, 1997, in Docket No. 960833-TP, AT&T Communications 
of the Southern States, Inc., (AT&T) led a Motion to Compel 
Compliance of BellSouth Telecommunications, Inc., (BellSouth), with 
reference to certain provisions of Order Nos. PSC-96-1579-FOF-TP, 
PSC-97-0298-FOF-TP, and PSC-97-0600-FOF TP and certain provisions 
of its interconnection agreement with BellSouth having to do with 
the provisioning and pricing of combinations of unbundled network 
elements (UNEs). On June 23, 1997, BellSouth timely filed a 
Response and Memorandum in Opposition to AT&T's Motion to Compel 
Compliance. On October 27, 1997, in Docket No. 960846-TP, MCI 
Telecommunications Corporation and MClmetro Access Transmission 
Services, Inc., (MClm) filed a similar Motion to Compel Compliance. 
On November 3, 1997, BellSouth timely filed a Response and 
Memorandum in Opposition to MClm's Motion to Compel Compliance. 

On August 28, 1997, MCIm filed a Petition to Set Non-Recurring 
Charges for Combinations of Network Elements, for which this docket 
was opened. BellSouth filed a timely response in opposition on 
September 17, 1997. By Order No. PSC-97-1303 -PCO-TP, issued 
October 21, 1997, the Prehearing Officer consolidated Docket No. 
971140-TP with Docket Nos. 960757-TP, 960833-TP and 960846-TP for 
purposes of hearing. 

At its Agenda Conference on December 2, 1997, the Commission 
directed that the Motions to Compel Compliance be set for hearing. 
In Order No. PSC-98-0090-PCO-TP, issued January 14, 1998, the 
Prehearing Officer severed Docket No. 971140-TP from Docket Nos. 
960757-TP, 960833-TP and 960846-TP and directed that the Motions to 
Compel Compliance be addressed in this docket. 

On March 9, 1998, the Commission held a hearing in which it 
received testimony concerning the Motions to Compel Compliance and 
non-recurring charges for certain combinations of network elements. 
This is staff's recommendation construing the parties' 
interconnection agreements with respect to the provisioning and 
pricing of network element combinations, the standard to be applied 
to determine whether a combination of network elements constitutes 
a recreation of an existing BellSouth service, and the non­
recurring charges for certain loop-port combinations. 
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DISCUSSION OF ISSUES 

ISSUE 1: 	 Does the BellSouth-MClm interconnection agreement specify 
how prices will be determined for combinations of 
unbundled network elements 

a) 	 that do not recreate an existing BellSouth 
retail telecommunications service? 

b) 	 that do create an existing BellSouth retail 
telecommunications service? 

RECOMMENDATION: Yes. The Commission should find that the 
MClm!BellSouth interconnection agreement specifies how prices will 
be determined for combinations of unbundled network elements that 
do not recreate an exis1:ing BellSouth retail service. The 
Commission should also find that the MClm!BellSouth interconnection 
agreement specifies how prices will be determined for combinations 
of unbundled network elements that do recreate an existing 
BellSouth retail service. The Commission should require BellSouth, 
under the agreement, to provide network elements as defined in 47 
C.F.R. §Sl.319 to MClm individually or combined, whether already 
combined or not, at the prices for the individual elements 
established by the Commission in Order No. PSC-96-1S79-FOF-TP and 
set forth in the agreement in Table 1 of Attachment I. The 
Commission should find that, under the agreement, the prices for 
combinations of network elements should be determined as the sum of 
the prices of the individual elements comprising the combination, 
without qualification as to use and subject to the elimination of 
duplicate charges or charges for unneeded functions or activities. 

POSITIONS 	OF PARTIES 

BellSouth: 

No. The BellSouth-MClm Interconnection Agreement specifies 
prices for individual network elements. The Agreement does 
not specify how combinations of unbundled network elements 
should be priced. 

AT&T: 

a) No position. 

b) No position. 
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MClrn: 

a) Yes, the Agreement does specify how the prices for 
combinations of UNEs will be determined. The Agreement makes 
no distinction between combinations which allegedly recreate 
an existing BellSouth retail telecommunications service and 
those that do not. 

b) Yes, the Agreement does specify how the prices for 
combinations of UNEs will be determined. The Agreement makes 
no distinction between combinations which allegedly recreate 
an existing BellSouth retail telecommunications service and 
those that do not. 

STAFF ANALYSIS: 

MClm argues that its agreement with BellSouth "directly, 
expressly, and unambiguously" specifies how the prices for 
combinations of UNEs are determined. (MClm BR 5) The price for 
UNE combinations is the price of the individual UNEs minus 
duplicate charges and charges for services not needed. Id. The 
agreement gives MClm the right to order UNE combinations and 
specifically obligates BellSouth to provide such combinations. Id. 
The agreement prohibits BellSouth from disconnecting elements 
ordered in combination and prohibits BellSouth from charging any 
fee for "ripping" elements apart or for connecting elements 
together. Id. 

MClm witness Parker testifies that the MClm agreement sets 
forth an "explicit" pricing standard for UNEs. (TR 67, EXH 2 p13) 
He testifies further that Section 2.6 of Attachment III of MClm's 
agreement is a key provision. (TR 29, 68-69) Section 2.6 provides 
that: 

With respect to network elements, charges in 
Attachment 1 are inclusive and no other 
charges apply, including but not limited to 
any other consideration for connecting any 
network elements with other network elements. 

He states that this provision means that "when MCI orders from 
BellSouth a connected loop and port, BellSouth can charge only for 
the individual UNE prices set forth in Attachment 1." Id. He 
states further that this provision was negotiated. (TR 29-30) 
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Witness Parker observes that this section is immediately preceded 
by Section 2.4 of Attachment III, which provides that: 

BellSouth shall offer each Network Element 
individually and in combination with any other 
Network Element or Network Elements in order 
to permit MClm to provide Telecommunications 
Services to its subscribers. 

(TR 69-70) 

Witness Parker further testifies that another key provision in 
its agreement is Section 8 of Attachment I. (TR 30) That section 
provides that: 

The recurring and non-recurring prices for 
Unbundled Network Elements (\\UNEs") in Table 1 
of this Attachment are appropriate for UNEs on 
an individual, stand-alone basis. When two or 
more UNEs are combined, these prices may lead 
to duplicate charges. BellSouth shall provide 
recurring and non-recurring charges that do 
not duplicate charges for functions or 
activities that MClm does not need when two or 
more Network Elements are combined in a single 
order .... 

Witness Parker also testifies that Section 2.2.15.3 of 
Attachment VIII of the agreement is pertinent to this issue. (TR 
30, 70) That section provides that: 

When MClm orders Network elements or 
Combinations that are currently interconnected 
and functional, Network Elements and 
Combinations shall remain connected and 
functional without any disconnection or 
disruption of functionality. This shall be 
known as Contiguous Network Interconnection of 
Network Elements. 

He states that this provision means that "when MCI orders 
combinations of elements that are currently connected to each 
[other] and serving a customer, BellSouth cannot rip those elements 
apart. II Id. He states further that this section also was 
negotiated. (TR 30-31) 
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Witness Parker concludes that the provisions of Melm's 
agreement having to do with pricing liNEs is not ambiguous. (TR 31, 
74) Rather, they specifically recognize Melm's right "to migrate 
existing BellSouth customers to Mel to be served by UNEs." Id. 
They further prohibit "BellSouth from ripping apart elements that 
are currently connected when ordered in combination, and 
specif[y] how the prices for those combinations are determined." 
Id. He points out that Attachment 3 determines the provisioning of 
UNEs and Attachment 1 determines how they are to be priced. (TR 
68) 

Melm witness Martinez was a principal negotiator. (TR 787) 
He also testifies that the Melm agreement provides prices for UNE 
combinations as the sum of the rates for the stand-alone elements. 
(TR 791) He further test if ies that the agreement provides "a 
mechanism for removing from th~t sum duplicate charges and charges 
for services not needed when the elements are ordered in 
combination." Id. 

Witness Martinez also testifies that the phrase "charges in 
Attachment I are inclusive and no other charges apply" in Section 
2.6 of Attachment I means that: 

In essence, again going back to ordering that 
which already exists to be in place, and that 
is the combination loop and port. There are 
no charges to take them apart or put them 
together because they already exist; that the 
charges are them~elves the charges as 
reflected in Attachment I. 

(EXH 39, p38 ) 

Witness Martinez testifies that BellSouth voluntarily agreed 
to Section 2.2.2 of Attachment VIII, Section 2.2.15.3 of Attachment 
VIII, and Section 2.6 of .P..ttachment III. (TR 792) He contends 
that these provisions "go to the heart of this case." (TR 793) 
They establish: 

what rate should Melm pay when it migrates an 
existing BellSouth customer to a loop/port 
combination. They provide that Melm can 
migrate existing BellSouth customers to UNEs, 
as opposed to re:sale ... When Melm does so, 
BellSouth cannot disconnect the currently 
connected network elements Finally, when 
Melm migrates the customer to UNEs, the 

- 13 ­

. • t) 5 8 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

charges for the network elements set forth in 
Attachment I applr. Those charges are 
inclusive and no other charges, including a 
glue charge, shall ~pply .... 

Id. He states that "BellSouth voluntarily agreed that we could 
migrate customers to UNEs, they agreed that they would not 
disconnect the currently connedted elements, and they agreed not to 
charge a glue charge." (TR 794) He maintains that this provision 
existed from the very beginIl1ing of the negotiations and that 
BellSouth's negotiators werE~ "totally aware of what the meaning was 
of that paragraph." (EXH 39, ~p40,47) 

MClm argues that BellSouth did not agree to these provisions 
subject to the adoption of other language that it proposed be 
included in Section 8 of Attachment I, language that the Commission 
disallowed in Order No. PSC-97-0602-FOF-TP, issued May 27, 1997. 
(MClm BR 16) That language would have required the parties to 
negotiate the price of a retail service that is recreated by 
combining UNEs. MClm arguE~s that: 

[T] he timeline in the Commission's own 
records confirms thiat these provisions were 
voluntarily agreed bo. On December 31, 1996, 
the Commission issued its Final Order on 
Arbitration. Order No. PSC-96-1579-FOF-TP. 
In that order, the Commission rej ected 
BellSouth's argument that MCI could not 
combine network ellements to recreate a 
BellSouth service. (citation omitted) On 
January 30, 1997, B~IISouth filed a draft of 
the MCI/BelISouth !nterconnection Agreement 
with the Commission. In that draft, BellSouth 
indicated in regular type face the provisions 
which it had voluntarily negotiated with MCI. 
BellSouth indicated in bold the provisions 
which were still in <fl.ispute and the provisions 
which it was incll/-ding in the draft only 
because it was ordered to do so by the 
Commission. The tbree provisions described 
above, of course, ~re in regular type face. 
(citation omitted) It would be ridiculous for 
BellSouth to claim that it was agreeing to 
these provisions on January 30 "in conjunction 
with" something the Commission had rejected 
the month before in its Final Order on 
Arbitration. 
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Further, if Be~ISouth was only agreeing 
to those voluntarilY negotiated provisions 
shown in the January 30, 1997, Draft Agreement 
"in conjunction with" some other provision, 
that other alleged provision would also be in 
the January 30, 1997 Draft Agreement. It is 
not there. 

* * * 
On March 19, 1997, the Commission issued 

its Order on Reconsideration In that 
order, the Commission issued for the first 
time its language labout removing duplicate 
charges and charges for services not needed 
from the rates for combinations. (citation 
omitted) The Commission's language became 
Sect ion 8 of Att~achment I of the Agreement. 
On April 2, 1997, BellSouth filed its proposed 
language with the Commission that included 
BellSouth's proposal that recombined UNEs 
could not undercut the resale price. This 
proposed language was based solely on the ... 
Order on Motion for Reconsideration. On May 
27, 1997, the Commission rejected this 
proposed language.· (citation omitted) 
Again, it is ridicul¢us for BellSouth to claim 
that the provisions it had voluntarily agreed 
to prior to Januar¥ 30, 1997, were somehow 
"agreed to in conjL1nction with" a provision 
that did not even e~ist prior to March 1997. 

(MCIm BR 15-17) 

BElIISouth 

BellSouth argues that its.interconnection agreement with MCIm 
specifies prices only for individual network elements; it does not 
specify how combinations of network elements should be priced. 
(BellSouth BR 8) 

BellSouth maintains that in order to conclude that its 
agreement specifies the pr~ces for combinations of network 
elements, the Commission must find either that it (the Commission) 
decided the prices in the arbitration or that BellSouth voluntarily 

15 

. · 660 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

agreed to such prices. BellSouth asserts that neither finding 
makes any sense nor is suppor~ed by the evidence. Id. 

BellSouth witness Hendri~ was the company's lead negotiator. 
(TR 646, EXH 26 p28) He test~fies that, while, in Order No. PSC­
96-1579-FOF-TP, the Commissio,'s Final Order on Arbitration, the 
Commission allowed MClm to cq,mbine UNEs in any manner of their 
choosing, the Commission, at pages 37-38, declined to rule on the 
pricing of recombined element/3. (TR 622) He further testifies 
that, in its Order No. PSC-97~0298-FOF-TP on reconsideration, the 
Commission stated that it was qot presented with the specific issue 
of the pricing of recombined ~lements recreating service resale 
and that it was not clear that its decision included rates for all 
the elements necessary to recr~ate a complete retail service. (TR 
623) 

Witness Hendrix testif:ie1 further that, because there was no 
direction from the Commiss~on on UNE combinations pricing, 
BellSouth proposed language Bor inclusion in its agreement with 
MClm in Section 8 of Attachm~nt I that addressed that question. 
Id. The language BellSouth pl1oposed was as follows: 

Negotiations betwef=n the parties should 
address the price o~ a retail service that is 
recreated by combinihg UNEs. Recombining UNEs 
shall not be used to: undercut the resale price 
of the service recr~ated. 

Id. He notes that the Commiss~on, in Order No. PSC-97-0602-FOF-TP, 
at page 5, rejected the lang*age BellSouth proposed, and stated 
again that, while it was cOIlcerned about the pricing for UNEs 
duplicating service resale, that issue was not presented for 
arbitration. (TR 624) 

Witness Hendrix testifies.that BellSouth's agreement with MClm 
specifies only prices for ind~vidual network elements. (TR 625) 
He maintains that it does not specify how UNE combinations should 
be priced. Id. He further testifies that, contrary to MClm's 
view, Section 2.6 of Attach~ent III does not set prices for 
combinations. (TR 625-26) H~ explains that: 

This language was ~greed to in conjunction 
with the pricing lapguage BellSouth tried to 
incorporate into th~ agreement, but which was 
rej ected by the COjnmission. BellSouth has 
consistently maint~ined its position that 
unbundled network elements combined to 
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recreate an exis1:ing retail service offering 
is considered resale. BellSouth would never 
have voluntarily agreed to a provision in the 
agreement that would, undercut its position on 
combinations. 

(TR 626) He rejects MClm's conitention that Section 8 of Attachment 
I provides the pricing standard! for UNE combinations. (TR 640) He 
observes that this section r¢quires BellSouth and MClm to work 
together to develop recurring a,nd non-recurring charges that do not 
duplicate charges for functions or activities that MClm does not 
need when two or more UNEs are combined in a single order. Id. 

Witness Hendrix in addition testifies that when MClm purchases 
a loop and port combination from BellSouth it is replicating a 
BellSouth retail offering. (IEXH 26 p34) He maintains that the 
appropriate price in this case iis not provided in the agreement as 
the sum of the prices for the ~oop and for the port; rather, it 
the retail rate less the Comm~ssion-approved wholesale discount. 
Id. . 

In rejecting the interpr~tation of Section 2.6 of Attachment 
I that would specify the priqing standard for UNE combinations, 
(EXH 26 p37, TR 693), witnE~ss !Hendrix explains that: 

The first answer be~ng, Attachment I ... will 
address individual 1jJNE elements. Nowhere in 
that attachment wi~l you find the language 
"combinations." 

The reason the ilanguage is worded as is, 
and I remember this: language being included, 
we at one point hadi tried to make references 
to the tariffs just ¢o ensure we had all bases 
covered. MCI did npt want references to the 
tariff. They said! Attachment I is an all 
inclusive attachmen~ and anything that we're 
wanting to add laterl we would be able to come 
in and amend th~ agreement and amend 
Attachment I to act~ally include those rates. 

* * * 
So when it says "all inclusive," it does 

not mean that these are the only rates 
that you would charge for putting UNEs 
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together in the way the carriers would want to 
actually do that. 

(EXH 26 pp37,38) Further, he! testifies that Section 2.6 is very 
clear when read with knowledjge of the language that BellSouth 
proposed to be included in S~ction 8 of Attachment I, which the 
Commission disallowed. (EXH [26 p40) BellSouth considered the 
disallowed language to be con~istent with the Commission's orders 
and it was left with a proble~ when the Commission disallowed it. 
(EXH 26 pp40-41) Nevertheltss, BellSouth decided to await a 
favorable ruling from the E ghth Circuit that once final and 
nonappealable would enable it tio negotiate revised language. (EXH 
26 p40) According to witness ~endrix, the Commission was "sick of 
hearing from [BellSouth], II ~nd for that reason, threatened a 
penalty if a signed agreemert were not timely submitted for 
approval. (EXH 26 p41) . 

Witness Hendrix testifie$; that the phrase "no other charges 
apply" in Section 2.6 means th9't the rates contained in Attachment 
I are the rates that would app~y for each individual UNE. (EXH 26 
p42) He summarizes his testi~ony on this issue by agreeing with 
the suggestion that if an AL~C orders an unbundled loop and an 
unbundled port and combines them itself, the prices in Attachment 
I apply, but that if the ALEC orders a loop and port already 
combined, while BellSouth must, under the agreement, provide the 
combination, it would do so at the resale price. (EXH 26 p43) 

BellSouth argues that II"ICIm's contention that BellSouth agreed 
to a combinations pricing standard blatantly ignores BellSouth's 
consistent position on the p1r'icing of recombined elements, the 
circumstances surrounding epcecution of the interconnection 
agreement, and the language of Ithe agreement itself. (BellSouth BR 
10) BellSouth witness Varner !testifies that BellSouth has fought 
ALEC proposals to purchase UN~ combinations that replicate retail 
services at cost-based rates i~ every state arbitration proceeding, 
in Section 271 proceedings, a~d at the FCC. (TR 425) 

Finally, BellSouth argues that language identical to the 
language in Section 2.6 of l~ttachment III is in its interconnection 
agreements with MCIm in every other state in its region, and yet, 
with the exception of Kentucky, MCIm must pay the resale price when 
it purchases UNEs that when combined recreate an existing BellSouth 
service. (BellSouth BR 11-12, 21-25) 
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Co:p.clusion 

This issue requires the ~ommission to determine whether the 
MCIm-BellSouth interconnectiop agreement establishes a pricing 
standard for UNEs ordered by! MCIm in combinations, a matter in 
dispute between the parties. ~cCOrdinglY' staff's analysis of the 
~greement I s pertinent provis' ons rests on the application of 
principles of contract constru tion and the requirements of Section 
251(c) of the Act. 

Principles of Contract constr~ction 

In James v. Gulf Insur. C!'" 66 So.2d 62, 63 (FLA. 1953) I the 
Florida Supreme Court cited w'th favor Contracts, 12 Am.Jur §250, 
pages 791-93, as a genera proposition concerning contract 
construction in pertinent par as follows: 

Agreements must i receive a reasonable 
interpretation, acctrding to the intention of 
the parties at the ime of executing them, if 
that intention can e ascertained from their 
language. . 

See also, Triple E Development~co. v. Florida Gold Citrus Corp., 51 
So.2d 435, 438-39, rhg. der!. Fla. 1951). 

,, 

Before extrinsic matter~. may be considered by a court in 
interpreting a contract, the w rds used on the of the contract 
must be ambiguous or unclear. citations omitted) In the absence of 
an ambiguity on the face of a ontract, it is well settled that the 
actual language used in the c ntract is the best evidence of the 
intent of the parties and the lain language controls. (citations 
omitted) Acceleration Nat'l Service Cor. v. Brickell Financial 
Services Motor Club, Inc., 54 So.2d 738 (Fla. 3d DCA 1989), rev. 
den., 548 So.2d 662 (Fla.198). A court may not give contract 
terms a meaning other than t at expressed in it or rewrite the 
contract. De Slato olsk v. B lmoral Condominium Ass'n, 427 So.2d 
781 (Fla. 3d DCA 1983). The ardinal rule of construction is to 
ascertain the intention of t e contracting parties and to give 
effect to that intention if itjCan be done consistently with legal 
principles. (citations omitte) Where the language chosen by the 
parties, given its ordinary and natural meaning, unambiguously 
manifests that intention, he judicial task is at an end. 
(citations omitted) Jacksonville Terminal Co. v. Railway Express 

Agency, Inc., 296 F.2d 256 (ThICir. 1961), cert. den., 369 U.S. 860 
(1962). A contract must be co~strued within its context according 
to its own clear and unambigudus terms. 
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i 

Monroe County, 660 So.2d 41i (Fla. 3d DCA 1995). Plain and 
unambiguous language in a conyract must be construed to mean just 
what the language used implie~ and nothing more. Williams Island 
Associates. Ltd. v. Cohen, 54~ So.2d 954 (Fla. 3d DCA 1989), rev. 
den., 558 So. 2d 17 (Fla. 1990).i If a contract read in its entirety 
contains no ambiguity, the co rt must not make, remake, or alter 
it, but must give effect 0 the terms as stated therein. 
Jacksonville v. W.R. Fairchild Const. Co., 547 So.2d 1010 (Fla. St. 
DCA 1989)i Clau hton Hotels I c. v. Miami, 140 So.2d 608 (Fla. 3d 
DCA 1962 1 cert. den., 146 So. d 750 (Fla. 1962). 

Section 251(c) 

The FCC 

Section 251 (c) (3) of thr,' Act provides in part that "[a] n 
incumbent local exchange car ier shall provide such unbundled 
network elements in a manner that allows requesting carriers to 
combine such elements in orde to provide such telecommunications 
service. I' See also 47 C. F. §51. 315 (a) . Telecommunications 
service is defined in Section (a) (51) of the Act as the "offering 
of telecommunications for a fe directly to the public, or to such 
class of users as to be eff ctively available directly to the 
publicI regardless of the faciJities used. 1I Telecommunications is 
defined in Section 3(a) (48) as "the transmission l between or among 
points specified by the us r l of information of the user's 
choosing I without change in th~ form or content of the information 
as sent and received. 'I Net~ork element is defined in Section 
3(a) (45) as "a facility or equipment used in the provision of a 
telecommunications service,1I including "features, functions I and 
capabilities that are provided by means of such facility or 
equipment. II . 

In its First Report and Order I FCC 96-325 1 the FCC rejected 
the argument of BellSouth and other local exchange carriers (LECs) 
that carriers should not be allowed to use unbundled elementsi 

exclusively to provide services that are available at resale, 
because to do so would makE! Section 251 (c) (4), and its associated 
pricing provision, Section 252~d) (3), meaningless. The FCC I stated 
at ~331 that: . 

We disagree with thf premise that no carrier 
would consider entelring local markets under 
the terms of sectioni251(c) (4) if it could use 
recombined network !elements solely to offer 
the same or similar! services that incumbents 
offer for resale. !We believe that sections 
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251(c) (3) and present different 
opportunities, risk , and costs in connection 
with entry into loc I telephone markets, and 
that these differe ces will influence the 
entry strategies of otential competitors. We 
therefore find tha it is unnecessary to 
impose a limitation n the ability of carriers 
to enter local mar ets under the terms of 
section 251 (c) (3) n order to ensure that 
section 251(c) (4) r tains functional validity 
as a means to enter Ilocal phone markets. 

I 

The FCC noted that, while Se tion 251(c) (3) entrants will have 
greater opportunities to di ferentiate their services to the 
benefit of consumers than Se tion 251(c) (4) entrants, they will 
face greater risks. The FCC ostulated that this distinction in 
risk is likely to influence e try strategies. 

I 

This Commission 
i 

! 

In Order No. PSC-96-157~FOF-TP' this Commission noted its 
concern with the FCC's intel~r tation of Section 251(c) (3). While 
tentatively accepting the FC 's interpretation, the Commission 
stated at pages 37-38 that: i 

I 

Specifically, we ar~ concerned that the FCC's 
interpretation coulld result in the resale 
rates we set being }.ircumvented if the price 
of the same servi e created by combining 
unbundled elements's lower .... 

I 

Upon consider tion, although we are 
concerned with the FCC's interpretation of 
Section 251(c) (3) 0 the Act, we are applying 
it to this proceedi g ... Therefore, since it 
appears that t e FCC's Rules and Order 
permit AT&T and M I to combine unbundled 
network elements in any manner they choose, 
including recreat'ng existing BellSouth 
services, they may d so for now. However, we 
will notify the FC about our concerns and 
revisit this portio of our order should the 
FCC's interpretatio change. 

! 

On reconsideration in ~rder No. PSC-97-0298-FOF-TP, the 
Commission, at page 7, reitera ed its concern with the notion that 
recombining network elements t recreate a service could be used to 

! 
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undercut the resale price of the service, but it affirmed its 
decision, nonetheless, that T&T and MClm could combine network 
elements in any manner the choose. BellSouth advanced the 
argument that while AT&T and MClm can combine network elements, 
when they are combined to repl·cate an existing BellSouth service, 
the appropriate pricing standa d is found in Section 252(d) (3), and 
not in Section 252(d) (1). Th Commission stated further at pages 
7-8 that: 

In our original! arbitration proceeding in 
this docket, we werle not presented with the 
specific issue of ~he pricing of recombined 
elements when recrfating the same service 
offered for resale ~ ... 

I 

I 

Furthermore, w set rates only for the 
specific unbundled lements that the parties 
requested. Therefore, it is not clear from 
the record in th·s proceeding that our 
decision included rates for all elements 
necessary to recr ate a complete retail 
service. Thus, it ·s inappropriate for us to 
make a determinati n on this issue at this 
time. 

In Order Nos. PSC-97-0 OO-FOF-TP and PSC-97-0602-FOF-TP, 
approving the arbitrated a~Jre ments respectively of AT&T and MClm 
with BellSouth, the Commission refused to allow BellSouth language 
in the agreements that would h ve required the parties to negotiate 
the price of a retail service ecreated by combining UNEs, provided 
that recombining UNEs would n t undercut the resale price of the 
recreated service. The Comrnis ion again expressed its concern with 
pricing of UNE combinations us d to replicate a resold service, but 
stated that the issue of pri ing UNE combinations had not been 
arbitrated. 

The Eighth Circuit 

In Iowa Utilities Bd. v. CC, 120 F.3d 753 (Iowa utilities Bd. 
1.), the court rejected the ar ument that "by allowing a competing 
carrier to obtain the ability to provide finished 
telecommunications services e tirely through unbundled access at 
the less expensive cost-base rate, the FCC enables competing 
carriers to circumvent the mo e expensive wholesale rates ... and 
thereby nullifies the terms 0 subsection 252(c) (4)." The court 
ruled that: 

- 22 ­

. , t)b'l 



DOCKET NO. 971140-TP 

DATE: MAY 1, 1998 


, 

We conclude that thelcommission/s belief that 
competing carriers m~y obtain the ability to 
provide finished te~ecommunications services 
entirely through Ithe unbundled access 
prov~sions i? su~section, 251(c) (3) is 
conSl.stent Wl.th tlh.e plal.n meaning and 
structure of the Act.i 

I 

120 F.3d at 815. The court ap,'roved the rationale that the costs 
and risks associated with unbun led access as a method of entering 
the local telecommunications ndustry make resale a distinctly
attractive option. i 

, 

In Order on Petitions fo~ Rehearing l 1997 U.S. App. Lexis 
28652 1 slip opinion l reh/g qrarited in part, denied in 'Dart (Iowa 
Utilities Bd. II)I the court bn rehearing 1 did not disturb its1 

ruling on obtaining finished s~rvices through unbundled access. 
The court ruled that Section 251(c) (3) unambiguously indicates that 
the requesting carriers themgelvest not the incumbent local 
exchange carrier 1 will combin~ unbundled elements to provide 
telecommunications services. T~e court stated at '2 that: 

Section 251(c) (3) requtres an incumbent LEC to 
provide access to the Ielements of its network 
only on an unbundled (as opposed to a 
combined) basis. ! Stated another way 1 

§251(c) (3) does not dermit a new entrant to 
purchase the incumbent LEC/s assembled 
platform(s) of combin$d network elements (or 
any lesser existing coIDbination of two or more 
elements) in order Ito offer competitive 
telecommunications se~vices. To permit such 
an acquisition of alre~dy combined elements at 
cost based rates for lunbundled access would 
obliterate the careful distinctions Congress 
has drawn in subsect~ons 251 (c) (3) and (4) 
between access to unb~ndled elements on the 
one hand and the purc~ase at, who.lesale rat~s 
of incumbent/s telecommunl.catl.ons retal.l 
service on the other. \ 

The courtl accordingly 1 vacated\ 47 C.F.R. §51.315 (b) 1 requiring 
that an ILEC not separate currently combined network elements. 

I 
! 
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The Applicable Legal Fram~work 
Staff believes that the burrent state of the law does not 

require ILECs to provide COmbin[·dUNEs (or assembled platforms) to 
requesting carriers, whether p esently combined or to be combined 
by ILECs. The court has ruled. hat, while requesting carriers may 
combine network elements in anYlmanner of their choosing, including 
the replication of existing IL~ retail services, Section 251(c) (3) 
of the Act requires that the purchase, and incumbents provide, 
network elements on an unbundle basis. The court has furthermore 
ruled that the requesting car~iers must combine network elements 
themselves and the incumbent~ must allow them access to their 
networks for that purpose. T e court has reasoned that Sections 
251(c) (3) and 251(c) (4) set for h two competitive entry mechanisms 
with significantly different osts and risks and it has thereby1
rej ected the argument that p:foviding finished services through 
Section 251 (c) (3) improperly ;undermines the viability of entry 
through Section 251 (c) (4) . 

e 

I 

The Provisionin and Pricin uirements of the MClm-BellSouth 
Agreement 

Provisioning 

Attachment III, Network Elements, of the MClm/BellSouth 
interconnection agreement prov des at Section 2.4 that: 

BellSouth shall off r each Network Element 
individually and in c mbination with any other 
Network Element or Network Elements in order 
to permit MClm to p~ovide Telecommunications 
Services to its subs~ribers. 

I 
Attachment VIII, Business proce~s Requirements, Section 2, Ordering 
and Provisioning, provides at S ction 2.2.15.1, Specific Unbundling 
Requirements, that: I 

MClm may order and BlellSouth shall provision 
unbundled Network Ele~ents either individually 
or in any COmbinat~on on a single order. 
Network Elements ord red as combined shall be 
provisioned as comb' ned by BellSouth unless 
MClm specifies tha~ the Network Elements 
ordered in combirlation be provisioned 
separately. I 

Also, Section 2.2.15.13 of l~ttJchment VIII provides that: 
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1 
I 

When MClm orderS Network Elements or 
Combinations that ar currently interconnected 
and functional, Network Elements and1Combinations shall. remain connected and 
functional without. any disconnection or 
disruption of functi nality. 

In Iowa Utilities Bd. II, supra, the court ruled that 
incumbents are only required to provide network elements on an 
unbundled basis. BellSout:h itness Varner acknowledges that an 
incumbent is free to combine ne work elements in any manner of its 
choosing. (EXH 24 p23) Neverth less, MClm witness Parker testifies 
that BellSouth is required t provide UNE combinations to MClm 
pursuant to Section 2.4 of Atta hment III and Sections 2.2.15.1 and 
2.2.15.3 of Attachment VIII of the agreement. (TR 19) Moreover, 
BellSouth witnesses Varner an Hendrix freely acknowledge that, 
according to the terms of Bel South's agreement with MClm, it is 
obligated to accept and provisi n UNE combination orders. (EXH 24 
pp23, 24, TR 621-22) Thus, s aff believes that there can be no 
question that BellSouth has und rtaken a contractual obligation to 
provide network elements in com inations to MClm. That obligation 
is not affected by the Eig th Circuit's nonfinal ruling on 
reconsideration, as witness Va ner recognizes. Id. 

Pricing 

BellSouth witness Hendrix' estifies, however, that BellSouth's 
agreement with MClm does not sp cify how prices will be determined 
for UNE combinations that rec eate an existing BellSouth retail 
service. (TR 625) Staff rous disagree. First, nothing in the 
agreement limits the use to whi h MClm may put combinations of UNEs 
or conditions the price of th combinations of UNEs on the way 
MClm uses them. Second, Sect,ion 2.6 of Attachment III, of the 
agreement provides that U[w]ih respect to Network Elements and 
services in existence as of th Effective Date of this Agreement, 
charges in Attachment I [,Pri e Schedule,] are inclusive and no 
other charges apply, includi g but not limited to any other 
consideration for connecting any Network Element (s) with other 
Network Element (s) . If (emphas s added) Staff believes that the 
absence of use-limiting Ian uage in the agreement and the 
emphasized language in Sectio~ 2.6 admit no other interpretation 
than that the network elemen prices set forth in Table 1 of 
Attachment I are applicabl when elements are ordered in 
combination. i 

Witness Hendrix testifies that Section 2.6 cannot be fairly 
interpreted without considerin$

l 
the language that BellSouth would 
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I 
have included in Section 8 of kttachment I, the language that the 
Commission rejected. (EXH 6 p40-41) That language, which 
BellSouth thought to be consi tent with the Commission's orders, 
would have required BellSouth a d MClm to negotiate UNE combination 
prices that would not undercu the price of service resale. (TR 
623-24). 

While staff understands th problem that BellSouth considered 
it faced with the Commission's ejection of its proposed Section 8 
Attachment I language, staff oes not believe that BellSouth was 
left without a recourse but to accept language with which it 
disagreed and await an eventu I favorable ruling from the Eighth 
Circuit. Witness Hendrix agree that the business implications of 
a UNE combinations pricing s andard are "huge. II (EXH 26 p39) 
Staff cannot imagine any subjec matter considered in the agreement 
between these parties that migh have required more scrutiny, and, 
hence, the most careful of lang age. Nevertheless, staff believes 
that the signed agreement cont ins no language that can be fairly 
construed to preserve BellSou h's concern about the pricing of 
replicative services. Thus, the language in Section 2.6, plain 
and unambiguous as it is, an read in conjunction with all the 
other provisions in the agree ent relating to pricing, should be 
construed as the expression of the parties' intent at the time of 
forming the agreement. Bec use this language is plain and 
unambiguous, it is the Commis ion's task only to determine what 
intent the language expresses, not to divine another intent that 
might have been in the minds of BellSouth's negotiators. 

Staff agrees with MClm tha this language does not permit the 
addition of charges to those sp cified in Table 1 of Attachment I, 
including "glue charges, II for the purchase of UNE combinations. 
Neither does it permit the appl cation of the resale discount when 
the UNE combination replica es an existing BellSouth retail 
service. This is so because no language in the agreement limits or 
conditions the manner in whi h MClm may use UNE combinations, 
whether purchased from and su plied by BellSouth or combined by 
MClm. 

Staff notes that a qualif 
nas the straightforward summati 

is set forth in Section 8 of 
provides that BellSouth shall 
charges that do not duplicate 
that MClm does not need when 
combined in a single order. 
agree to what charges, if 
circumstances. Pursuant to the 

cation to pricing UNE combinations 
of the individual element prices 

ttachment I. There, the agreement 
rovide recurring and non-recurring 
harges for functions or activities 
two or more network elements are 
he parties have not been able to 
any, are duplicated in these 

agreement, MClm has petitioned the 
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Commission to settle this d' spute with respect only to four 
specific loop-port combinatio Staff addresses this dispute in 
Issue 8 below. 

Therefore, staff recomm that the Commission require 
BellSouth to provide network elements as defined in 47 C.F.R. 
§51.319 to MClm individually 0 combined, whether already combined 
or not, at the prices for the individual elements established by 
this Commission in Order No. SC-96-1579-FOF-TP and set forth in 
the MClmetro/BellSouth interc nnection agreement in Attachment I, 
Table 1. The Commission shoul require that, under the agreement, 
the prices for combinations of network elements should be 
determined as the sum of the prices of the individual elements 
comprising the combination wit ut qualification as to use, subject 
to the elimination of duplic te charges or charges for unneeded 
functions or activities. 

Staff recognizes the Comm'ssion's concern that combinations of 
UNEs to provide service purchas d at cost-based prices may undercut 
the prices the Commission has set for resold service. Staff 
believes, however, that the re ult it recommends here is required 
on the basis of the interconn ction agreement of the parties and 
that it is consistent with t.he urrent state of the law. Staff is 
mindful of BellSouth's resale replication stance. 
Nevertheless, according to he terms of its interconnection 
agreement with MClm, BellSout must provide network elements in 
combination, whether they a e already combined or not, and, 
applying well-established pr' nciples of contract construction, 
provide them at the summatio of individual UNE prices. Staff 
notes, moreover, that the relat'onship of cost-based UNE prices to 
service resale prices for the \\ arne" service will not always be in 
favor of the service provided y means of UNEs.l (TR 291) 

Staff recognizes that t e Eighth Circuit's holding on the 
obligation of ILECs to provide bundled network elements is before 
the Supreme Court on certi rari. BellSouth witness Varner 
testifies that if the Supreme Court affirms the Eighth Circuit's 
holding, the [MCIM and AT&T] in erconnection agreements require the 
parties to renegotiate mutual y acceptable terms concerning the 
provisioning of UNEs, since an ffirmation would materially affect 
a material term of the agr·eem nts. (TR 385) That provision is 
found in the AT&T agreement at ection 9.3 of the General Terms and 

lIn Issue 7 f staff presents f comparative analysis of the facilities 
necessary to provision a telecommunic tions service by means of UNEs and by means 
of service resale. . 
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Conditions; it does not, howe er, appear in the MCIm agreement. 
Instead, the MCIm agreement, i Section 6 of the General Terms and 
Conditions, provides that if t e Court's affirmation would render 
the UNE provisioning provisio s of the agreement \\insufficiently 
clear to be effectuated," th parties shall promptly negotiate 
them. While the Eighth Circuit's holding if affirmed would remove 
a bundling obligation from B llSouth, it does not in the first 
place disallow voluntary bun ling agreements. Witness Varner 
agrees. (TR 387) BellSouth's undling obligation in its agreement 
with MCIm is a negotiated one. Witness Varner testifies, however, 
that BellSouth voluntarily und rtook the bundling obligation only 
because 47 C.F.R. §51.315(a), since vacated, was then in effect. 
(TR 426) Nevertheless, staff believes that if the Supreme Court 
does affirm the Eighth Circ it in this respect, the bundling 
provisions in the MCIm agreeme t would not become \\insufficiently 
clear to be effectuated." Th refore, staff believes the parties 
would not then be under a duty to renegotiate them. 

28 ­

673 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

ISSUE 2: 	 If the answer to eit er part or both parts of Issue 1 is 
yes, how is the pri e(s) determined? 

RECOMMENDATION: Whether recreates an existing BellSouth 
retail service or not through he combination of unbundled network 
elements, the prices MCIm shou d pay BellSouth for network element 
combinations or for the netwo k elements if ordered individually 
are based on the rates establi hed in Order No. PSC-96-1S79-FOF-TP 
and set forth particularly in the parties agreement in Table 1 of 
Attachment 1, Section 2.6 of Attachment III, and Section 8 of 
Attachment I. The prices fo combinations of network elements 
should be determined as the urn of the prices of the individual 
elements comprising the combin tion, less duplicate and unnecessary 
charges. 

POSITIONS 	OF PARTIES 

BellSouth: 

The prices for combinatio s of unbundled network elements are 
not contained in the Bell outh-MCIm Interconnection Agreement. 

AT&T: 

No position. 

MClm: 

The price 	for a UNE cornbi 
prices of 	the network ele 
The Agreement recognizes 
may include duplicate ch 
are not needed when the 
MCIm is entitled to req 
provide, 	 prices for c 
duplicate 	charges or char 
elements are combined. Th 
this combination price wo 
UNE prices all duplica1:e 
which are 	not needed whe 

ation is the sum of the stand-alone 
ents which make up the combination. 

however, that this combined price 
rges and charges for services which 
elements are combined. Therefore, 
est, and BellSouth is obligated to 
mbinations which do not include 
es for services not needed when the 
appropriate method for determining 

ld be to remove from the stand-alone 
harges and all charges for services 
the elements are combined. 
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STAFF ANALYSIS: 

MClm argues that the pric for ONE combinations, whether they 
allegedly recreate a BellSouth etail service or not, is the sum of 
the stand-alone prices of the network elements which make up the 
combination. It relies on S ction 2.6 of Attachment IlIa and 
Section 1 of Attachment III f r this assertion. (MClm BR 17-18) 
MClm argues further that its greement further recognizes that a 
ONE combination price may incl e duplicate charges and charges for 
services which are not needed hen the elements are combined. It 
concludes, therefore, that it is entitled to request, and BellSouth 
is obligated to provide, pri es for combinations which do not 
include duplicate charges or charges for services not needed when 
the elements are combined. Id. at 18. It asserts that the 
appropriate method for determining prices for ONE combinations is 
to remove from the stand-alone E prices in Table 1 of Attachment 
I all duplicate charges and all charges for services which are not 
need when the elements are co bined. Id. 

BellSouth argues that: p ices for combinations of network 
elements are not contained in its agreement with MClm. (BellSouth 
BR 14) 

The evidence and argumen of the parties relative to Issue 2 
is set forth in detail in st:af 's analysis in Issues l(a) and l(b}. 
In Issues l(a} and l(b}, staff recommends that the Commission find 
that the MClm!BellSouth inte connection agreement specifies the 
pricing standard for netwo k element combinations. Staff 
necessarily includes in that ecommendation what it believes that 
standard should be and its re sons for its belief. Hence, on the 
basis of the evidence and ar ument discussed in Issues l(a) and 
l(b}, here, in Issue 2, staff recommends that the Commission find 
that, whether MClm recreates n existing BellSouth retail service 
or not through the combinatio of unbundled network elements, the 
prices MClm should pay BellSo th for network element combinations 
or for the network elements i ordered individually are based on 
the rates established in Order No. PSC-96-1579-FOF-TP and set forth 
in the agreement in Table 1 of Attachment 1. The prices for 
combinations of network elemen s should be determined as the sum of 
the prices of the individual lements comprising the combination, 
less duplicate and unnecessar charges. 
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ISSUE 3: 	 If the answer to eit er part or both parts of Issue 1 is 
no, how should the rice(s) be determined? 

RECOMMENDATION: Staff rec mmends in Issues l(a) and (b) that 
the Commission find that he MCIm/BellSouth interconnection 
agreement contains a prici g standard for network element 
combinations and recommends i Issue 2 what that standard should 
be. Hence, staff recommends t at the Commission find Issue 3 moot. 
If, however, the Commission denies staff's recommendations in 
Issues l(a)and l(b) and in Iss e 2, then staff recommends that the 
Commission direct the parties to resume negotiations in order to 
establish prices for UNE c mbinations that comport with the 
requirements of the Act and wi h the Commission's decision in Issue 
7. 

POSITIONS OF PARTIES 

BellSouth: 

Prices for unbundled netw rk element combinations that do not 
recreate an existing B llSouth retail service should be 
negotiated between the arties. Unbundled network element 
combinations that recre te an existing BellSouth retail 
service should be priced at the retail price of that service 
minus the applicable who esale discount. 

No position 

MCIm: 

Since the answer to both arts of Issue #1 is yes, this Issue 
is not applicable. 

STAFF ANALYSIS: 

MCIm argues that although the plain language of its agreement 
with BellSouth specifies how p ices will be determined for network 
element combinations, if the C mmission determines otherwise, then 
the Commission should find that pricing for network element 
combinations should be based 0 forward-looking costs, as required 
by Section 252{d) of the Act. (MCIm BR 18-19) MCIm also argues 
that service through network lements and service through resale 
are different in terms of potential innovation, risk and 
competitive opportunity. Id. at 20. 
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MCIm asserts that, interpeting Section 251(c} (3) of the Act, 
the Eighth Circuit, in Iowa Uti!lities Board I, 120 F.3d at 814-15, 
affirmed MCIm's right to pro ide service using network element 
combinations obtained from ellSouth at cost-based rates, as 
follows: 

The petitioners a sert that a competing 
carrier should own r control some of its own 
local exchange fa ilities before it can 
purchase and use u bundled elements from an 
incumbent LEC to pr vide a telecommunications 
service. The etitioners argue that 
subsection 251(c} (4) makes resale the 
exclusive means to offer finished 
telecommunications for competing 
carriers that do ot own or control any 
portion of a tel communications network. 
Furthermore, the pe itioners point out that 
under subsection 251 c} (4) a competing carrier 
may purchase the right to 1 a 
telecommunications ervice from an incumbent 
LEC only at wholesa rates.e 

Initially, we belie e that the plain language 
of subsection 251(c} (3) indicates that a 
requesting carrier ay achieve the capability 
to provide tele ommunications services 
completely through access to the unbundled 
elements of an i cumbent LEC's network. 
Nothing in this subsection requires a 
competing carrier 0 own or control some 
portion of a telecom unications network before 
being able to purch 

(MCIm BR 21) 

MCIm rejects BellSouth wi 
under the agreement BellSouth 
recreate existing BellSouth re 
be the retail price of the se 
discount. Id. at 21. MCIm a 
the Act is not conditioned on 

MCIm/AT&T witness Gillan 
important differences betwee 

se unbundled elements. 

ness Varner's contention that, while 
ill provision UNE combinations that 
ail services, the price to MCIm will 
vice less the applicable wholesale 
serts that the pricing standard in 

he use it makes of UNEs. Id. at 23. 

estifies that there are a number of 
the lease of network facilities, 
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particularly those that provi 
of a single service defined b 

Network elemen 
that enables the e 
the role of a loca 
the same economic c 
any other local 
purchases a set of f 
incumbent for the 
facilities (such a 
local loop), and 
responsibility to 
services which use 

e multiple services, and the resale 
the ILEC. (TR 268) He explains: 

s are an entry strategy 
trant to fully step into 

telephone company, with 
nstraints and freedoms as 
carrier. The entrant 
cilities, compensates the 

'ndivisible cost of those 
the fixed cost of the 

hen bears the economic 
rice the full range of 
those facilities (local 

exchange, intraLATA toll, and exchange access 
to name a few) to re 
profit. 

Service-resale, 
the entrant as t 
agent, The incumben 
will be offered a 

over its costs and make a 

in contrast, establishes 
e incumbent's marketing 

determines what services 
d what prices will be 

charged in its ret il tariff i the entrant's 
role is to market. a d bill for these services 
under its own lab 1. Service resale is 
fundamentally diffe ent in virtually every 
respect from networ element combinations: it 
has a different isk/reward profile, it 
requires a differen level of technological 
proficiency, and 't provides a different 
opportunity to inno ate. 

(TR 269) 

Witness Gillan also testi ies that there is much less risk in 
a service resale environment. Id. He explains: 

With service-resale the entrant essentially 
re-offers, under i s own label, a retail 
product designed, priced and even 
administratively or anized according to the 
incumbent's USOC cod s. The cost-structure of 
the entrant exactly parallels the prices of 
the incumbent and, fraIl practical purposes, 
its own revenues as well. Because the 
entrant's costs an revenues move in lock­
step, there is ry little risk the 
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potential margin 
discount and it 
purchase more, or 

is defined by the wholesale 
re ains fixed as customers 
less, service. 

He contrasts the risks attending a network element-based 
competitor as follows: 

A network element.-b sed competitor leases the 
underlying faciLLti 
local provider, pa 
obtain the comple 
facilities involv 
consequences of thi 
network element-ba 
provider of both t 
customers an 
access/interconnecti 

s necessary to become a 
ng a cost -based rate to 

functionality of the 
There are two 

relationship. First, the 
competitor becomes the 
retail service to its 

the exchange-
service to other 

carriers. This form of competition places the 
entrant squarely in t e shoes of the incumbent, 
compensating the inc mbent for the cost of the 
facilities, yet ena ling the entrant to offer 
[the] same range 0 services 
generate offsetting 

Second, unlike se ice-resale, 
predefined relations ip between 

from which to 

there is no 
the entrant' s 

cost structure and it potential revenues. Much 
of the entrant's cost (for example, the loop and 
switch port) is in urred as a flat-rate per 
month even thou h many of its potential 
revenues (from acces , Ees and toll usage, for 
instance) are a function of usage. Conversely, 
some network element impose a usage-cost (such 
as common transport 0 terminate local calls), 
even though the corre ponding revenues are fixed 
(as part of the loca bill). 

(TR 270) He testifies furthe that: 

The result is that he network element option 
presents a far diff rent risk/reward profile 
than service-resale -- a fact recognized by 
the Eighth Circ it when it rejected 
BellSouth's view th t these entry mechanisms 
were the same: 
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Carriers ent ring the local 
telecommunications markets by 
purchasing nbundled network 
elements face greater risks than 
those carrier that resell an 
incumbent LEC' services. 

120 F.3rd at 815. 

A carrier purchasin network elements (like 
the incumbent itsel incurs the substantial 
fixed cost of loca service, with the hope 
that additional serv ces/features will provide 
additional revenues. This uncertainty creates 
the risk -- and its omplement, opportunity -­
that does not exist under the service-resale. 

(TR 270-71) 

Witness Gillan testifies urther that a network element-based 
carrier's capacity to innovate exceeds that of a service reseller. 
(TR 275) He argues that se ice-resale limits the entrant to 
reoffering finished services c eated by the incumbent LEC. Id. He 
argues further that even where the entrant superficially appears to 
have an ability to modify an 'ncumbent LEC service, for instance, 
by including an optional feat re as a standard element, there is 
little practical flexibility ecause the entrant's cost structure 
is defined by the incumbent LE 's retail price. Id. He concludes 
that with no economic flexibil'ty, there is little the entrant can 
do to introduce new pricing a rangements or feature mixes. Id. 

He argues, in contrast, hat with network elements, services 
can be designed for new customer classes, basic services can 
include features and functions 
as expensive options, or ne 
entrant to craft its own promo 
In addition, he argues tha 
entrants can better prepare 

that BellSouth only makes available 
work elements can be used by the 

and special packages. (TR 274) 
by purchasing network elements, 

or a day when alternative networks 
offer the opportunity to obta'n network capacity (i.e., elements) 
from other vendors, (TR 275) 

He observes that the bility to innovate using network 
elements will increase in the future. Id. He explains that the 
introduction of Advanced Intel igent Network (AIN) capability will 
transform the local switch fro a service-definition node to a more 
generic role. Id. He fur her explains that in the future, 
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service-defining capabilities will be housed in remote software 
databases which provide call pr cessing instructions to the switch. 
Id. He ventures that the inno ation possible in this environment 
is limitless, but only if th network facilities which interact 
with these databases can be e ficiently obtained and combined to 
provide service. Id. 

Witness Gillan concludes that: 

There should be no i sue that the entrant will 
use network element to provide services and 
use those network lements in the same way 
that BellSouth or yother local telephone 
company would use th m. They only go together 
one way. What makes these plans different is 
that one establis es the entrant as the 
complete and legitim te phone company in every 
dimension, and th other establishes the 
entrant simply as marketer for BellSouth 
services. 

(TR 292) 

uth 


BellSouth argues that wh Ie existing contractual provisions 
remain in effect obligating BellSouth to provide MCIm with 
combinations of elements, co inations that recreate an existing 
BellSouth retail service shou d be priced at the retail price of 
that service minus the wholesa e discount. Any other result would 
undercut the resale provisions and the joint marketing restrictions 
in the Act. {BellSouth BR 15 TR 389} Witness Varner testifies 
that the agreement with MClm oes not contain a pricing standard 
for UNE combinations; rather rices for UNE combinations that do 
not recreate an existing B IISouth retail service should be 
negotiated by the parties and hould be market-based to reflect the 
increased risk associated wit the use of UNEs. (TR 388) 

BellSouth argues that Con ress, recognizing that the emergence 
of facilities-based competiti n in local markets would take some 
time, provided in the Act tw other means by which ALECs could 
enter local markets more qui kly. (BellSouth BR at 16) Under 
service resale, ALECs are a lowed to purchase existing retail 
services, including basic elephone service that serves most 
customers, from the incumbentelephone company at what is commonly 
described as a wholesale rate. Under unbundled network elements, 
ILECs are required to sell AL Cs access to discrete pieces of the 
ILECs' existing networks, with ALECS' gaining the ability to create 
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competitive with the lLECs' 
services. 
new telephone services 

BellSouth argues further that Congress created two, totally 
different pricing theories fo these two types of market entry. 
For service resale, Section 52 (d) (3) of the Act requires that 
existing retail services be p iced to resellers at "retail rates 
charged to subscribers ll less t ose "costs that will be avoided ll by 
the lLEC as a result of sel ing to the reseller. 47 U.S.C. § 
252(d) (3). ld. at 16-17. BellSouth explains that this is what is 
often called a "top down" pri ing structure, which begins with the 
retail price of a good or serv'ce and subtracts cost components to 
arrive at a wholesale price. ld. at 17. For unbundled network 
elements, Section 252 (d) (1) f the Act requires lLECs to sell 
elements to ALECs at prices ased on the cost of the individual 
element, plus a reasonable pr fit. Id. BellSouth explains that 
this is known as a "bottom up" pricing structure, which begins with 
incremental cost and then fixe the final price by building up the 
incremental or direct cost by shared and common costs and 
reasonable profit. Id. 

BellSouth contends that the careful distinction Congress 
crafted between resale and u bundled network elements would be 
completely obliterated if MClm and AT&T were permitted to purchase 
at cost-based rates combinatio s of network elements that replicate 
an existing retail service. d. 

Witness Varner testifies that: 

It is expected that he typical request by MCl 
or AT&T would be f r BellSouth to provide a 
combination of s (as a preassembled 
combination, or on a switch as is basis) 
wi thout the physic I work of combining the 
elements. This exem lifies the situation over 
which the Commissio has expressed concern. 
In essence, MCI r AT&T would order a 
BellSouth retail se ice simply by placing the 
order as a series of UNEs. This situation is, 
quite frankly, the one most likely to exist 
and is the one MC and AT&T have actually 
demanded. This m' gration of a customer's 
service or switch \ as is" is simply resale, 
since MCl and AT&T are not purchasing UNEs, 
but are, in fact, pu chasing a finished retail 
service. In such c ses, BellSouth will bill 
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the retail service 
wholesale discount. 

(TR 390-91) BellSouth argues t 

ate minus the applicable 

at the activity that witness Varner 
describes here amounts to "gaming the system." (BellSouth BR 19) 

Wi tness Varner also argu s that what MClm propose is "sham 
unbundling" and he illustrat s the effect that would have on 
BellSouth's revenues. He dis usses a business customer with two 
lines and hunting and a sin Ie vertical feature on each. The 
customer's monthly charge is $70.68. If MClm wins that customer 
on the basis of service resal , it would pay BellSouth a monthly 
charge of $62.36, after appl ing the wholesale discount rate of 
16.81%. BellSouth would cont nue to receive access charges. If 
MClm were to provide servi.ce to that same customer by means of 
combined ONEs purchased at cost-based prices, it would pay 
BellSouth a monthly charge of $32.77, an fective retail discount 
of 53.66%. BellSouth no longe would receive access charges. The 
service would be no different d involve the same capabilities and 
functions, he contends. This, he asserts, would render Section 
252(d) (3) of the Act meaningless. (TR 391-93) 

Witness Varner also argue that "switch as is" permits MClm to 
wrongly bypass the joint marketing restriction of Section 271(e) (1) 
of the Act. This restrictio 
marketing telephone exchange 
Section 251(c) (4) of the Act 
services until certain con 
provisioned pursuant to Sectio 
394) 

Witness Varner observes t 
in Order No. PSC-96-1579-FOF 
circumvention of the joint rna 

BellSouth points out t 
Mississippi, Alabama, Louisian 
Tennessee all have held tha 

would prohibit MClm from jointly 
service provisioned pursuant to 

(service resale) with its interLATA 
itions obtain, but not services 

251(c) (3) (unbundled access). (TR 

at the Commission expressed concerns 
P both with "sham unbundling" and 

keting restriction. (TR 395, 396) 

at state commissions in Georgia, 
, North Carolina, South Carolina and 

the pricing standard of Section 
252{d) (3) applies when unbund ed network elements are combined in 
a way so as to recreate an xisting BellSouth retail service. 
(BellSouth BR 21-25) BellSo th acknowledges that each of these 
decisions was reached before he Eighth Circuit upheld the FCC's 
determination that services p ovided by means of unbundled access 
and by means of resale were n t the same. (BellSouth BR at 25) 
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clusion 

Staff recommends in Issue l(a) and l(b) and Issue 2 that the 
Commission find that the MClm agreement with BellSouth provides a 
pricing standard for UNE combi ations and that the pricing standard 
is derived from Order No. PSC-96-1579-FOF-TP and reflected 
particularly in Table 1 of Att chment I, Section 2.6 of Attachment 
III, and Section 8 of Attac ment I of the agreement. If the 
Commission approves these reco 
moot. If, however, the Commi 
then staff recommends that 
BellSouth to resume negotiati 
for UNE combinations that are 
with the Commission's decisio 

In rebuttal testimony, wi 
view of the agreement, MClm wo 
of a BellSouth retail servic 
use[d] when the service is or 
the Nonrecurring Cost Model 
nonrecurring costs for servic 
platform access. (TR 409) 

Moreover, he contends t 
substantial margins exist in b 
charges. (TR 410) These rna 
policy, he argues, in order 
rates. Id. If ALECs skim 
circumstances, he asserts t 
harmed, especially high cost 

mendations, then Issue 3 is rendered 
sion denies these recommendations, 
the Commission require MClm and 

ns in an effort to establish prices 
consistent with the Act and comport 

Issues 7 and 8 below. 

Varner argues that under MClm's 
ld order the "functional equivalent 

simply by changing the words [] 
ered." (TR 408) He observes that 
sponsored by AT&T yields the same 

resale as it does for unbundled or 

at it should surprise no one that 
siness vertical services and access 
gins exist as a matter of public 
to support affordable residential 
he business customers under these 
at residential customers will be 
ustomers. Id. 

He rejects witness Gilla 's assertions that unbundled access 
and service resale represent d'fferent business opportunities. Id. 
In either, he asserts, what t e ALEC can add to the service, what 
the ALEC can do with the serv'ce, the ALEC's ability to innovate 
and to serve the customer are the same. Id. He argues that the 
only difference in business op ortunity is that the ALEC pays less 
for the resold service, avoid the payment of access charges and 
gets around the joint marketi g restriction. Id. 

Witness Gillan criticizes the conclusion witness Varner draws 
from his hypothetical comparis ns of the costs under service resale 
and unbundled access. Witnes Varner's comparisons for business, 
PBX and residential customers all show significantly lower costs 
for unbundled access, which e describes as "windfalls" for the 
ALECs. (EXH 22, TR 397) W' tness Gillan testifies that these 
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differences are unsustainable 'n competitive markets and they will 
in due time inure to the bene it of customers. (TR 272) 

Witness Gillan observes hat the retail service replication 
argument that BellSouth advan es here and that was accepted in a 
number of states in BellSou h' s region was rej ected in Texas, 
Illinois, Wisconsin, Michigan Iowa, Oregon and California. (TR 
301) He acknowledges that t e Georgia commission affirmed its 
decision after the Eighth Circ it ruled, while noting that all the 
decisions in BellSouth's regio carne down before the Eighth Circuit 
ruled. Id. 

The evidence and argume ts of the parties notwithstanding, 
staff recommends that the Comm'ssion need not directly address the 
issue raised here even if he Commission disapproves staff's 
recommendations in the foregoi g issues. The parties include Issue 
7 in this proceeding in order 0 obtain the Commission's ruling on 
the appropriate standard by which to identify combinations of 
network elements, if any, t at recreate an existing BellSouth 
retail service. The Commissio 's decision in Issue 7 will have no 
effect with respect to Issues l(a) and l(b), and Issue 2, if the 
Commission approves staff's re ommendations on the requirements of 
the parties' present intercon ection agreement in those issues. 2 

Conversely, if the Commissio denies staff's recommendations in 
those issues, then its decisi n in Issue 7, with its decision in 
Issue 8, will become relevant 0 the appropriate disposition of the 
issues raised here. 

This Commission has, fro the very first of the arbitration 
proceedings that have corne b fore it under the Act, encouraged 
interconnecting companies and incumbents to reach interconnection 
agreements through negotiation This policy reflects the intent of 
Congress ,as expressed in Sect'ons 251(c} (1) and 252(a} (1) of the 
Act. Therefore, staff reco mends in the event the Commission 
denies its recommendations in ssues l(a) and (b) and Issue 2 that 
the Commission require MClm nd BellSouth to establish through 
resumed negotiations a pricing standard for network element 
combinations that is consisten with the Act and comports with the 
Commission's decision in Issu 7. 

2With this turn of events, the ommission's decision in Issue 7 will become 
significant for these parties only 0 the expiration of their present agreement. 
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ISSUE 4: 	Does the BellSouth-A &T interconnection agreement specify 
how prices will b for combinations of 
unbundled network el 

determined 

a) that do n t recreate an existing BellSouth 
retail tel communications service? 

. b) that do c eate an existing BellSouth retail 
telecommun cations service? 

RECOMMENDATION: Yes. The C mmission should find that AT&T's 
interconnection agreement wit BellSouth sets forth a pricing 
standard expressed particula ly in Section 36.1 for network 
elements ordered as combinati ns on a single order that do not 
recreate an existing BellSout retail service. The Commission 
should also find that AT&T' interconnection agreement with 
BellSouth sets forth a pricing standard expressed particularly in 
Section 36.1 for network elem nts ordered as combinations on a 
single order that do recreate a existing BellSouth retail service. 
Further, the Commission should find that the pricing standard in 
the parties' agreement requir s them, in either case, to first 
attempt to negotiate appropr'ate prices for combinations of 
elements based on the Commiss on's decisions in Issues 5 and 6 
below. Failing that, the part'es may submit their dispute to the 
Commission for resolution th ough arbitration. The Commission 
should further find that Bel South is not required under its 
agreement with AT&T to provi e AT&T with network elements in 
combination at the sum of the 'ndividual element prices set forth 
in Table 1 of Part IV, except i the case where the elements exist 
in combination at the time f AT&T's order. Finally, the 
Commission should find that AT&T may alternatively purchase 
unbundled network elements indiv'dually at the prices set forth in 
the parties' agreement, in which case, BellSouth should be required 
to provide AT&T with access to its network for purposes of 
combining elements in order to p ovide telecommunications services. 

POSITIONS OF PARTIES 

BellSouth: 

No. The BellSouth-AT&T I terconnection Agreement does not 
specify how combinations of unbundled network elements should 
be priced. The Agreement ly specifies prices for individual 
network elements. 
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AT&T: 

a) The clear and unambi uous language of the Interconnection 
Agreement between AT&T nd BellSouth as approved by the 
Commission indicates tha BellSouth must provide UNEs on a 
stand-alone basis or in c ination at the rates set forth in 
the Agreement, regardless of whether any combinations of 
elements recreate or dupl'cate a BellSouth service, 

b) The clear and unambi uous language of the Interconnection 
Agreement between AT&T nd BellSouth as approved by the 
Commission indicates tha BellSouth must provide UNEs on a 
stand-alone basis or in c ination at the rates set forth in 
the Agreement, regardle s of whether any combinations of 
elements recreate or dupl'cate a BellSouth service. 

MCIm: 

a) No position. 
b) No position. 

STAFF ANALYSIS: 

AT&T argues that the inte connection agreement between it and 
BellSouth expressly and unequiv cally requires BellSouth to provide 
AT&T with combinations of UNEs t cost, even if those combinations 
could duplicate BellSouth's existing retail service, less 
duplicative or unnecessary co ts. It asserts that nothing in the 
agreement, this Commission's rders, the opinions of the Eighth 
Circuit, or the Act is to the c ntrary, It asserts further that the 
agreement as originally negotiated by AT&T and BellSouth required 
BellSouth to provide AT&T ith combinations of UNEs at the 
agreement's cost-based UNE prices, and drew no distinction between 
combinations that would permit AT&T to recreate existing services 
and those that would not. More ver, AT&T contends that this issue 
was revisited during the arbit tion proceedings, and the agreement 
was revised expressly to confirm AT&T's right under the agreement 
to purchase combinations of Es that would recreate existing 
BellSouth retail services. ( &T BR 1-2, 4) 

AT&T argues further this Commission has indicated a 
concern if the price for a UNE combination, which would permit AT&T 
to recreate a BellSouth ser would "undercut" BellSouth's 
resale rate for that service. that this Commission is 
right to be concerned, but ts concern should be directed at 
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BellSouth's retail rate for that service, not at the prices 
established by the agreement or the ONE combination. Since UNE 
prices are based on the Commi sion's determination of BellSouth's 
forward looking costs and a easonable profit, the economically 
correct prices that should be found in an efficiently competitive 
market, AT&T contends that if BellSouth's resale price for a UNE 
combination exceeds the UNE prices for that combination, the 
inference to be drawn is tha BellSouth is "gouging" its retail 
customers. AT&T maintains hat if competition based on UNE 
combination prices is permitte , those retail prices will be driven 
down, to the benefit of Flori a's consumers. Id. at 2. 

AT&T witness Eppsteiner articipated in the interconnection 
agreement negotiations. (T 143) He testifies that AT&T's 
agreement with BellSouth requ res BellSouth to furnish AT&T with 
combinations of network elements. (TR 144) He relies on Sections 
1 and 1A of the agreement's G neral Terms and Conditions for this 
conclusion. (TR 144-45) Section 1 provides that: 

This Agreement s ts forth the terms, 
conditions and pric s under which BellSouth 
agrees to provide (b) certain Unbundled 
Network Elements, r combinations of such 
Network Elements ("C mbinations") 

Section 1A provides that: 

AT&T may purchase u bundled Network Elements 
for the purpose of c mbining Network Elements 
in any manner that is technically feasible, 
including recreati g existing BellSouth 
services. 

Witness Eppsteiner also r lies on Section 30.5 of Part II of 
the agreement, Unbundled Net ork Elements. Id. That section 
provides that: 

BellSouth shall off r each Network Element 
individually and in c mbination with any other 
Network Element or etwork Elements in order 
to permit AT&T to p ovide Telecommunications 
Services to its C stomers subject to the 
provisions of Sectio 1A of the General Terms 
and Conditions of th s Agreement. 

Witness Eppsteiner testifies hat BellSouth and AT&T agreed that 
Section 1A would be added to heir agreement, and referenced in 
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Section 30.5, to express this Commission's arbitration of AT&T's 
complaint that BellSouth was efusing to provide combinations of 
UNEs that replicated existing ellSouth retail services. (TR 145) 
He testifies that the Commissi n ruled that AT&T could combine UNEs 
in any manner it might cho se, including recreating existing 
BellSouth retail services. (T 146) He testifies further that the 
Commission's ruling is reflec ed by the language in Section 1A. 
Id. 

Witness Eppsteiner points to other provlslons in the agreement 
that also address BellSouth's obligation to provide AT&T with UNE 
combinations. (TR 146) Fi st, Section 2.2 of Attachment 4, 
Provisioning and Ordering, pr ides that: 

Combinations, consi tent with Section 1. A of 
the General Terms and Conditions of this 
Agreement, shall be identified and described 
by AT&T so that they can be ordered and 
provisioned togethe and shall not require 
enumeration of ea Element within that 
Combination on each rovisioning order. 

Next, Section 3.9 of Attachmen 4, provides that: 

BellSouth will perf rm testing with AT&T to 
test Elements and ombinations purchased by 
AT&T. 

Finally, Section 4.5 provides hat: 

When AT&T orders Ele ents or Combinations that 
are currently inter onnected and functional, 
such Elements and ombinations will remain 
interconnected and functional without any 
disconnection or dis uption of functionality. 
This shall be know as Contiguous Network 
Interconnection of n twork elements. 

He testifies that these provis'ons were negotiated. (TR 147) 

With respect to price for UNE combinations, witness 
Eppsteiner testifies that those prices, recurring and nonrecurring, 
are set forth in Table 1, Unbu dIed Network Elements, of Part IV, 
Pricing, as the sum of the ind vidual element prices, except that 
they reflect duplicate and nnecessary charges that must be 
removed. (TR 149) As suppor for this conclusion, he relies on 
Section 36 of Part IV, which p ovides that: 
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The prices that AT T shall pay to BellSouth 
for Unbundled Netwo k Elements are set forth 
in Table 1. 

(TR 147) He relies further 0 Section 36.1, Charges for Multiple 
Network Elements, which provi es that: 

Any BellSouth non-recurring and recurring 
charges shall not in lude duplicate charges or 
charges for funct.io s or activities that AT&T 
does not need wh n two or more Network 
Elements are combi ed in a single order. 
BellSouth and AT&T shall work together to 
mutually agree upon the total non-recurring 
and recurring char e (s) to be paid by AT&T 
when ordering multi Ie network elements. If 
the parties cannot agree to the total non­
recurring and recur ing charge to be paid by 
AT&T when ordering ultiple Network Elements 
within sixty (60) d s of the Effective Date, 
either party may pe ition the Florida Public 
Service Commission to settle the disputed 
charge or charges. 

(TR 147-48) He maintains that Section 36.1 reflects the 
Commission's ruling in Order . PSC-97-0298-FOF-TP. 

Witness Eppsteiner testifies further that the prices for UNE 
combinations are established in the agreement by the foregoing 
provisions, whether or not the combination replicates an existing 
BellSouth retail service. (TR ISO) He observes that the 
Commission rejected language pr posed by BellSouth for inclusion in 
Section 36.1 that would have equired the parties to address the 
price of a retail service re reated by UNE combinations through 
further negotiations. Id. ting the Commission's concern with 
the pricing of services replicated by UNE combinations, he, 
nonetheless, concludes that he Commission's rejection of this 
language provides for no exc ption to the manner in which UNE 
combinations are to be pric d under the agreement. Id. He 
testifies that the agreement c ntains no language that would ever 
allow BellSouth to treat UNE c mbinations as service resale. (TR 
ISO-51) 

witness Eppsteiner, mo eover, testifies that BellSouth 
acknowledged that prices of all UNE combinations are established by 
Part IV. (TR lSI) He states hat, because the parties could not 
agree on language with respec to additional charges, BellSouth 
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proposed the following langua e (which the Commission rejected in 
Order No. PSC-97 0300-FOF-TP): 

Elemen 

BellSouth shall rge AT&T the rates set 
forth in Part IV whe directly interconnecting 
any Network Combination to any 
other Network Eleme Combination .... 

AT&T concludes that Secti ns 1 and 1A of the agreement require 
BellSouth to provide AT&T wit combinations of UNEs to be priced, 
without exception, according Table 1 of Part IV. (AT&T BR 5) 

Finally, AT&T argues as a logical extension of 
BellSouth's position concer replicated retail services, 
BellSouth could effectively AT&T, or any ALEC, from 
purchasing any UNE combination cost-based rates by simply filing 
a tariff, thereby invoking service resale price standard. 
(AT&T BR 5-6) 

BellSouth witness Hendrix testifies that BellSouth intends to 
abide by its contractual obli ation to provide AT&T with UNEs in 
combinations. (TR 641) He notes that BellSouth took on this 
obligation only because it bel'eved that the law applicable at the 
time required it to do so. r. He noted further that BellSouth 
believes the Eighth Circuit's ruling on rehearing [Iowa Utilities 
Board II] will remove this obl'gation from BellSouth if affirmed by 
the Supreme Court and requi e the parties to renegotiate the 
affected provisions of their greement. 

Witness Hendrix testifies that BellSouth's interconnection 
agreement with AT&T specifies prices only for individual network 
elements and does not specify prices for combinations of network 
elements, including combina ions that replicate an existing 
BellSouth retail service. (T 627, BellSouth BR 27) BellSouth 
argues that, as evidenced by 0 der Nos. PSC-96-1579-FOF-TP, PSC 97­
0298-FOF-TP, and PSC-97-0600 FOF-TP, this Commission did not 
arbitrate the price AT&T woul pay for element combinations. rd. 
BellSouth argues further that T&T witness Eppsteiner acknowledges 
this to be true. (TR 174) 

Moreover, BellSouth that there is no evidence to 
suggest that it voluntarily elinquished its long held position 
that UNE combinations replicat'ng BellSouth retail services should 
be priced as service resale. (BellSouth BR 28) BellSouth witness 
Varner testifies that BellSou h has contested the ALECs' position 
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on the pricing standard for re licative combinations in arbitration 
proceedings in every state i its region, in every Section 271 
proceeding, before the FCC and before the Eighth Circuit. (TR 425) 
BellSouth argues that AT&T itness Eppsteiner's testimony that 
BellSouth refused to provide A &T with combinations that replicated 
existing BellSouth retail ervices at cost-based prices is 
additional evidence of BellSo th's steadfastness. (BellSouth Br 
29 ) 

Witness Hendrix testifies that Table 1 of Part IV of the 
agreement does not contain sp cific prices for UNE combinations; 
rather, the prices it contain are for individual UNEs. (TR 642­
43) He rejects witness Eppste'ner's assertion that the prices for 
UNE combinations are the sum of the prices in Table 1 for the 
component elements. Id. ellSouth argues that AT&T witness 
Eppsteiner in fact agreed that Table 1 is a list of the prices for 
individual unbundled network 

He testifies that Sectio 
parties to work together to 
recurring charges for orders f 

lements. (BellSouth BR 28) 

36.1 of Part IV only obligates the 
stablish total recurring and non­

r mUltiple network elements; it does 
not specify prices for comb' nations. Id. He acknowledges, 
however, that Section 36.1 is ertinent only when multiple elements 
are ordered as combinations, and is not pertinent in a service 
resale context. (TR 669) He estifies further that Section 4.5 of 
Attachment 4 merely prohibit BellSouth from separating already 
combined elements; it does not address pricing. Id. BellSouth 
argues that witness Eppstein r agreed that no language in the 
agreement states the price f r UNE combinations as the sum of 
element prices. (BellSouth B 28) 

Witness Hendrix also ackn wledges that the state commission in 
Kentucky ruled that AT&T ca combine UNEs even to recreate a 
BellSouth retail service and that AT&T would pay the sum of the 
element prices for combinat ons. (TR 669) While he also 
acknowledges that the languag related to pricing in BellSouth's 
Florida agreement with AT&T as in most respects like the same 
language in its Kentucky agre ment, Section 36.1, which is not in 
the Kentucky agreement, and 
missed, is a key difference 
that its Florida agreement wi 
standard for UNE combinations. 

He maintains that Secti 
parties. First, it requires t 
unnecessary charges when UNEs 
it requires the parties to 

e 
re 

whose full significance is often 
nd sustains BellSouth's contention 
h AT&T does not specify the pricing 

(TR 669-671) 

36.1 requires two things of the 
parties to eliminate duplicate and 

ordered in combination. Second, 
stablish total recurring and non­
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recurring charges when UNEs a e ordered in combination. (TR 673­
74) He argues that it is th second requirement, the one often 
missed, that does the most to ustain BellSouth's contention. (TR 
671, 673, 674-76) He suggest that the second requirement is one 
by which the risk that BellSo th incurs in organizing to provide 
UNE combinations to AT&T can e reflected in the price. (TR 676) 
He maintains also that BellSo th's contention is bolstered by the 
language it attempted to incl de in Section 36.1. Id. 

The discussions in and 1 (b) above concerning 
contract construction and Sec ion 251(c) of the Act are meant to 
apply in this issue. As noted in those issues, staff believes that 
the record shows that ILECs a e not required to, but may, provide 
combined network elements (or assembled platforms) to requesting 
carriers, whether presently co ined or to be combined by the ILEC. 
ALECs may combine network elements in any manner of their 
choosing, including the repli ation of existing incumbent retail 
services, but Section 251{c) 3) of the Act requires, absent an 
agreement of the parties other ise, that ALECs purchase, and ILECs 
provide, network elements on a unbundled basis. ILECs must allow 
ALECs access to their networ s for the purpose of combining the 
unbundled elements. 

The Provisionin and Pricin irements of the AT&T-BellSouth 
Agreement 

Provisioning 

Under the Eighth Circuit s construction of the Act, nothing 
prevents ILECs from providing etwork elements in combinations, if 
they so choose. Indeed, as AT T witness Eppsteiner testifies, the 
AT&T interconnection agreemen with BellSouth provides in Section 
30.5 of Part II, that BellSo th shall offer UNEs in combination 
with any other UNE or UNEs . n order to permit AT&T to provide 
telecommunications services. TR 144-45) At Section 30.4 of Part 
II, the agreement authorizes AT&T to use UNEs to provide any 
feature, function, or servic option within the capacity of the 
liNE. Thus, it appears clear t at BellSouth is obligated under its 
agreement with AT&T to provid UNEs in combinations if so ordered 
and that AT&T may combine ne work elements in any manner of its 
choosing, including the repli ation of existing BellSouth retail 
services. BellSouth witness H ndrix testifies that BellSouth does 
not dispute that it has an obligation under the agreement to 
provide UNE combinations to T&T, even combinations not yet in 
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South witness Varner is in accord. 
(EXH 24 pp17,24) What is gen 
existence. (EXH 26 p32) Bel 

rally in contention is what is the 
price at which BellSouth mus provide AT&T with network element 
combinations, and particular what is the applicable pricing 
standard when AT&T combines a manner that replicates an 
existing BellSouth retail ser 

Pricing 

Section 34 of Part IV of the agreement provides that network 
elements and combinations sha I be: 

priced in with all applicable 
provisions of the Ac and the rules and orders 
of the Federal Comm nications Commission and 
the Florida Public Commission. 

Section 36 of Part IV, state that: 

[t]he prices that A &T shall pay to BellSouth 
for Unbundled Netwo k Elements are set forth 
in Table 1. 

Table 1 sets forth the recurr'ng and non-recurring rates approved 
by this Commission in Order No. PSC-96-1S79-FOF-TP at Attachment A. 
Section 36.1 of Part IV, prov'des, as both witness Eppsteiner and 
wi tness Hendrix testify, th t AT&T and BellSouth shall work 
together to eliminate "duplic te charges or charges for functions 
or activities that AT&T does not need" when AT&T orders network 
elements in combinations. Th's language appears in the agreement 
to reflect Order No. PSC-97-0 98-FOF-TP. 

The rates (prices) that he Commission approved in Order No. 
PSC-96-1S79-FOF-TP are app icable to UNEs when ordered 
individually. Neither party isputes this. In Order No. PSC-97­
0298-FOF-TP, the Commission sated at pages 30 and 31 that it was 
not presented with the specifi issue of the pricing of recombined 
elements when recreating the arne service offered for resale, and 
for that reason it was inapp opriate for it to then decide that 
issue. Even more broadly, sta f believes the Commission stated in 
effect that it had not b presented with the issue of 
combinations pricing in gene al. Thus, staff believes that the 
prices set forth in Part IV of AT&T's agreement with BellSouth are 
limited in applicability to u undled network elements when ordered 
individually. No language in the agreement extends their 
applicability to unbundled etwork elements when ordered in 
combination. Of pivotal impo no limiting language such as 
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Attachment III in MCIm's agreement 
with BellSouth, appears in AT&T's agreement. Effective UNE 
combination prices do not, herefore, exist in the agreement, 
since, not only did the Co mission not consider combinations 
pricing in the arbitration pro eeding, the parties' interconnection 
agreement neither expressl nor inferentially establishes 
negotiated prices for combina ions. 

the language in Section 2.6 0 

The provisions on which T&T relies for its contention that 
BellSouth is obligated to p vide element combinations without 
limitation as to the use to hich AT&T may put them, have that 
effect clearly enough. The p ovisions of its agreement on which 
AT&T relies for its contentio that the pricing standard for UNE 
combinations is the sum of the prices for the component elements in 
Table 1 of At tachment I, ho ever, do not appear to have that 
effect. Section 1 of General Terms and Conditions provides that 
the agreement sets forth he prices for network elements 
individually and for network e ement combinations. Sections 36 and 
36.1 of Part IV accordingly es ablish those prices, Section 36 for 
UNEs ordered individually an Section 36.1 for UNEs ordered in 
combinations (or multiple ne work elements). Separate pricing 
provisions for UNEs ordered i dividually and for UNEs ordered in 
combination are reasonable si ce AT&T could be expected to adopt 
both facilities-based and unb ndled access entry strategies. 

BellSouth witness Hendrix testifies persuasively that Section 
36.1, which is applicable on y in the case of provisioning UNE 
combinations and not in the ca e of service resale, consists of two 
separate requirements. The fOrst requirement is expressed in the 
first sentence: 

Any BellSouth non recurring and recurring 
charges shall not in lude duplicate charges or 
charges for functio s or activities that AT&T 
does not need wh two or more Network 
Elements are combin a single order. 

that some economies are likely 
to prevail when AT&T orders ne 
That requirement simply recog 

elements in combination on the 
same order as compared wit series of orders for either 
individual or combined elemen (TR 668) 

The second requirement i expressed in the second sentence: 

BellSouth and AT&T shall work together to 
mutually agree upon the total non-recurring 
and recurring char e (s) to be paid by AT&T 

50 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

when ordering mul iple network elements. 
(emphasis supplied) 

This requirement quite clear y sets what amounts to a "pricing 
standard" for UNE combination Under this requirement, AT&T and 
BellSouth are to negotiate t tal charges for UNE combinations. 
There is no reference to oth r provisions in the agreement that 
would elucidate the pricing p rameters. Thus, the parties are to 
negotiate UNE combination pri es that are consistent with Section 
252(c) (1) of the Act, , b sed on cost, nondiscriminatory, and 
inclusive of a reasonable pro it. 

Both of these requirement appear in the agreement because of 
the Commission's rulings in Or er Nos. PSC-97-0298-FOF-TP and PSC­
97-0600-FOF-TP. In Order No. PSC-97-0298-FOF-TP, the Commission 
ruled that: 

In our original arbi ration proceeding in this 
docket, we were 
specific issue of 
elements recreating 
for resale .... 

Furthermore, we s 
specific unbundled 
requested. 

Order at 8-9. There, the Com 

to provide [non­

do not include 


functions or 


B 11South 
that 

charges for 
does 
are 

of UNEs 

not need when two or 

combined in a single 


[W]e hereby order 
recurring charges] 
duplicate charges 0 
activities that AT&T 
more network element 
order. 

Order at 30. 

In Order No. PSC-97-06 
BellSouth's duplicative servi 

[W]e stated that th 
wi th the rebundlin 
resold service 
Accordingly, we 

ot presented with the 
he pricing of recombined 
the same service offered 

* * * 
t rates only for the 
lements that the parties 

ission also ruled that: 

the Commission, considering 
language, stated that: 

pricing issue associated 
to duplicate a 


was not arbitrated. 

declined to make a 
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determination on t is matter, and did not 
approve any langua e to be included in the 
arbitrated Agreement. 

Order at 7. 

AT&T witness Eppsteiner testifies that Section 36.1 is a 
\\special/l provision relating to charges for mUltiple network 
elements, which reflects the C mmission's ruling in Order No. PSC­
97-0298-FOF-TP. (TR 147, 148) 
only addresses the requiremen 
36.1, concluding that \\the 
establish prices [for UNE 

du licate or unnecessar cha 

BellSouth witness Hend 
requirement of the first 
to negotiate the removal 
AT&T orders two or more eleme 
goes on, however, to assert 
parties to negotiate non-recu 

In further testimony, however, he 
of the first sentence of Section 

parties are to work together to 
ombinations] that do not include 
es]. (emphasis supplied) (TR 148) 

ix acknowledges that under the 
ce of Section 36.1, the parties are 
licate and unnecessary charges when 
ts in a single order. (TR 642) He 
hat Section 36.1 also requires the 
ring charges and recurring charges 

when AT&T orders multiple elem nts, as required by Order Nos. PSC­
97-0298-FOF-TP and PSC-97-0600-FOF-TP. Id. Asked Section 36.1 
means that AT&T pays the sum f the network elements comprising a 
combination less any duplica e or unnecessary charges, witness 
Hendrix disagrees, stating: 

[T] hat flies in th face of the Act I 
think one part of it is to eliminate duplicate 
charges on a single order, but the other part 
is to reflect a mark t based price wherein you 
do not assume the ri k of having to staff; you 
do not assume the risk of having to buy 
trucks; you do not a 
else that you woul 
UNEs together to 
service. We actua 
that price should 
well as 

(TR 675-76) 
hands of ALECs) 
because it would 

the risk as 

sume the risk of anything 
have to do to put those 
ctually offer a retail 
ly assume that risk. And 
eflect market pricing as 
ociated with doing such. 

stranded plant (idle loops in the 
with exhaus imminent also represents a risk 
jeopardize B IISouth's ability to meet customer 

demand, whether from ALECs or nd users. (EXH 26 p59) He testifies 
also that another risk BellSo th would incur is a negative effect 
on revenues resulting from Bel South's inability to use facilities 
in the hands of ALECs to mark t its own products. (TR 688) 
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Thus, staff believes tha the AT&T agreement with BellSouth 
does provide a pricing stand rd for UNE combinations, which is 
expressed in Section 36.1 and ot modified in any way elsewhere in 
the agreement. That standard is that the parties must negotiate 
total recurring and non-recurr·ng charges for UNE combinations that 
at least reflect the elimin tion of duplicate and unnecessary 
charges and that are consisten with the Act, as discussed further 
in Issues 5 and 6 below. St ff does not believe, however, that 
BellSouth may lawfully hold th position, even under Iowa Utilities 
Bd. II, supra, that it will nly provide elements on a bundled 
basis that are the equivalen of an existing retail service at 
wholesale rates, pursuant to ections 251(c) (4) and 252(d) (3) of 
the Act. Staff notes that Se tion 36.1 provides both in the case 
of the first and the second equirement that if the parties are 
unable to reach agreement thro gh negotiation they may petition the 
Commission for an arbitrated esolution. 

Staff believes that Sec read in conjunction with 
other provisions in the related to pricing and 
BellSouth's obligation to pro ide AT&T with UNE combinations, is 
plain and unambiguous. While his same language appears in MClm's 
interconnection agreement wit BellSouth, its effect in that case 
is substantially modified by other language. No such modifying 
language appears in the AT&T greement. As staff has noted, this 
omission is of pivotal import nce. Thus, the language in Section 
36.1, plain and unambiguous a it is, should be construed as the 
expression of the parties' . ntent at the time of forming the 
agreement. Because this lang age is plain and unambiguous, it is 
again the Commission's task only to determine what intent the 
language expresses, not to di ine another intent that might have 
been in the minds, in this ca e, of AT&T's negotiators. 

Therefore, staff recomm nds that the Commission find that 
AT&T's interconnection agreeme t with BellSouth sets forth a single 
pricing standard expressed par icularly in Section 36.1 for network 
elements ordered as combinat·ons, whether the combination would 
recreate an existing BellSo th retail service or not. Staff 
recommends that the pricing tandard in the parties' agreement 
requires them, in either ca e, to first attempt to negotiate 
appropriate prices for comb· nations of elements based on the 
Commission's decisions in Issu s 5 and 6 below. Failing that, the 
parties may submit their disp te to the Commission for resolution 
through arbitration. Furthe, BellSouth should not be required 
under its interconnection agre ment with AT&T to provide AT&T with 
network elements in combinati n at the individual element prices 
set forth in Table 1 of Part I , except in the case where the UNEs 
exist in combination at the t·me of AT&T's order. This exception 
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is sustainable, staff believes, because BellSouth will incur no 
additional costs related to c mbining functions. 3 Finally, staff 
recommends that the Commissio find that AT&T may alternatively 
purchase unbundled network ele ents individually at the prices set 
forth in the parties' agreemen , in which case, BellSouth should be 
required to provide AT&T with ccess to its network for purposes of 
combining elements in order to provide telecommunications services. 
See Section 3(a) (51). 

Here, staff again notes ellSouth witness Varner's testimony 
that BellSouth will negotiat with AT&T the portion of their 
agreement relating to the pro isioning of UNE combinations if the 
Supreme Court affirms the Eigh h Circuit. (TR 385) Section 9.3 of 
the General Terms and Conditi ns of the AT&T-BellSouth agreement 
requires the parties to re egotiate in good faith mutually 
acceptable new terms if a fi al and nonappealable judicial act 
"materially affects any mater al terms" of the agreement. Thus, 
staff believes that in this c se, unlike in the case of the MClm­
BellSouth agreement, the part·es are required to renegotiate the 
provisions of the agreement elating to the provisioning of UNE 
combinations in the event th Supreme Court affirms the Eighth 
Circuit's bundling holding. 

3 See staff's analysis in Issue B for further details. 
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ISSUE 5: 	 If the answer to eit er part or both parts of Issue 4 is 
yes, how is the pri e(s) determined? 

RECOMMENDATION: Under the pr'cing standard in the AT&T-BeIISouth 
agreement that the Commission 
elements not already combine 
Commission should find that, 
provision them in combination, 
the price AT&T should pay, as 
of their agreement. The Co 
prices negotiated for these c 
Section 252(d) (1) of the Act 
in Issue 6, and be free of du 
charges. In the specific ca 
combinations at the time of 
find, as an exception, that th 
the prices for the component e 

should find in Issue 4, for network 
at the time of AT&T's order, the 
if AT&T requests that BellSouth 

AT&T and BellSouth should negotiate 
required by Section 36.1 of Part IV 
mission should also find that the 
mbinations should be compliant with 
nd the Commission's decisions below 
licate and unnecessary nonrecurring 
e of network elements existing as 
T&T's order, the Commission should 
price AT&T should pay is the sum of 

ements in Table 1 of Part IV of its 
agreement with BellSouth. Fur her, the Commission should find that 
the prices AT&T should pay Bel South for UNE combinations allegedly 
replicating an existing BellSo th retail service, ~, in the case 
of a BellSouth customer migrat'ng to AT&T, should not be determined 
differently than for UNE c mbinations that do not allegedly 
replicate an existing BellSou h retail service. 

POSITIONS 	OF PARTIES 

BellSouth: 

The prices for combinatio s of unbundled network elements are 
not contained in the Bell outh-AT&T Interconnection Agreement, 

AT&T: 

The prices for UNE combi ations are the cost-based UNE rates 
established by the Com ission and as set forth in the 
AT&T/BeIISouth Interconne tion Agreement regardless of whether 
such combinations recreat d a BellSouth service. There is no 
basis in the Interconn ction Agreement, the Commission's 
orders, the 8th Circuit's decisions, or the Telecom Act of 
1996 to suggest that the rices of combinations of UNEs could 
be priced at anything 0 her than the cost-based UNE rates 
established by the Commi See Issue 6. 
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MCIm: 

No position. 

STAFF ANALYSIS: 

AT&T argues that its agr 
the price of a combination of 
UNE prices, less any duplicati 
9) AT&T argues further that 
between the pricing of combine 
provide that the prices of 
duplicate charges or charges f 
does not need when the UNEs 
argues that the agreement make 
of UNE combinations that would 
service and those that would 
the agreement, the appropriat 
is the aggregate charge for 
duplicative or unnecessary ch 

AT&T witness Eppsteiner 
of the agreement addresses 

ement with BellSouth specifies that 
UNEs is the total of the cost-based 
e or unnecessary charges. (AT&T BR 
the agreement makes no distinction 
UNEs and uncombined UNEs, except to 
combined UNEs shall not include 

r functions or activities that AT&T 
re combined. Id. Moreover, AT&T 
no distinction between the pricing 

permit AT&T to recreate an existing 
ot. Id. AT&T contends that under 
charge for any combination of UNEs 

the individual elements, less any 

estifies that Section 36 of Part IV 
he pricing of UNEs. (TR 147-48) 

Section 36 provides that the" [t]he prices that AT&T shall pay to 
BellSouth for Unbundled Networ 
(EXH 9 p53) He testifies that 
applicable recurring and non-r 
UNE. (TR 147) He concludes 
elements, the price is the s 
less any duplicative or unnece 

Elements are set forth in Table 1." 
Table 1 of Part IV sets forth the 

curring charges for each individual 
that for combinations of network 

m of the individual element prices 
sary charges. (TR 149, AT&T BR 10) 

AT&T argues that there is no indication in Section 36 of Part 
IV of the Agreement, or in Ta Ie 1, that the UNE prices set forth 
in Table 1 are not to be used ·n determining the proper charge for 
UNEs that are included in UNE combination. (AT&T BR 10) 
Witness Eppsteiner testifies hat Section 36.1 provides that the 
charge set forth in Table 1 must be reduced to eliminate any 
duplicative or unnecessary ch rges. (TR 147,148) See Issue 4. 

Witness Eppsteiner testi ies that under Sections 36 and 36.1 
of the agreement the appropri te charge for a combination of UNEs 
is the aggregate cost of he individual elements, less any 
duplicative or unnecessary co 
combination would permit AT& 
retail service. (TR 149,1.50 ­
contention, AT&T argues that i 

ts, without regard to whether that 
to recreate an existing BellSouth 

1, AT&T BR 10) In support of this 
UNE combinations were to be priced 
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at resale prices, as BellSouth contends, there would be no need for 
the Section 36.1 provision el"minating duplicative or unnecessary 
charges when combined element are provided. (AT&T BR 11) Also, 
AT&T argues that the Commissi n three times rejected BellSouth's 
replicative service resale arg ment in Order Nos. PSC-96-1579-FOF­
TP, PSC 97-0298-FOF-TP, and P C-97-0600-FOF-TP. 

p ices forBellSouth argues that combinations of network 
elements are not contained in its agreement with AT&T. (BellSouth 
BR 30) BellSouth relies her on the same evidence and argument 
described in Issues (4(a) and 4(b). 

The evidence and of the parties relative to Issue 5 
is set forth in detail in staf 's analysis in Issues 4(a) and 4(b). 
In Issues 4(a) and 4(b), staff recommends that the Commission find 
that the AT&T/BellSouth int rconnection agreement specifies a 
pricing standard for UNE co inations in Section 36.1. That 
standard requires the parties 0 negotiate total recurring and non­
recurring charges for UNE co inations from which duplicative and 
unnecessary charges have been eliminated. It also requires that 
the parties conduct negotiati ns consistent with the Commission's 
decisions in Issue 8 herein. In Issue 8, staff recommends what 
nonrecurring charges are ap ropriate with the elimination of 
duplicative and unnecessary harges for four specific loop-port 
combinations. 

Section 4.5 of Attachme t 4 of the agreement provides that 
BellSouth may not disconnect a sembled network elements, but shall 
provide them to AT&T "interc nnected and functional without any 
disconnection or disruption of functionality. II AT&T witness 
Falcone testifies that it is nnecessary and unreasonable, indeed 
anti-competitive, to physical y separate existing loop and switch 
port combinations, requiring LEes to recombine them by means of 
collocated facilities. (TR 30) He asserts that BellSouth can 
separate a migrating customer' loop and switch port electronically 
and, then, AT&T, using the fea ures, functions and capabilities of 
the unbundled switch it pu chased, would also electronically 
recombine them. (TR 333) He escribes this process as one that is 
similar to the "recent cha ge" process BellSouth uses when 
deactivating service to a customer. (TR 332,333) He testifies 
that AT&T has learned that a least two vendors are capable of 
supplying technology that wo ld effectively adapt the "recent 
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change" process for the purp ses of interconnecting ALECs. (TR 
336 37) 

Be11South witness Landry testifies that the "recent change" 
process, also known as Dedicate Inside Plant and Dedicated Outside 
Plant (DIP/DOP), is applicable to retail and resale services, but 
not to unbundled network e1e ents. (TR 716) He asserts that 
provisioning a functional 100 and switch port to a ALEC requires 
that they be physically separ ted and interconnected to the ALEC. 
(TR 717) He testifies that 0 ce a ALEC is interconnected, it can 
activate the service electronically through the switch. (TR 716) 

Staff is persuaded by w tness Falcone's testimony that an 
existing customer, for which assembled loop and switch port is 
in place, can be migrated fro Be11South to AT&T electronically. 
Moreover, the parties' agree ent does not permit Be11South to 
disconnect currently function 1 combinations. Witness Landry's 
testimony appears to be at vari nce with Be11South witness Varner's 
designation of eight network 1ement combinations, not including 
loop and switch port, that, bee use they can only be provisioned as 
combinations, are offered at a rice that is the sum of the prices 
for the component elements. (TR 398-99) Therefore, in the 
specific case of a migration f an existing Be11South customer to 
AT&T, staff recommends that the price AT&T should pay is the sum of 
the prices for the loop and witch port in Table 1 of Part IV. 
Since the elements are a ready assembled and cannot be 
disassembled, Be11South will ot incur a cost for assembling or 
reassembling them, or any othe combining-related cost. 

Be11South witness Hendri testifies that the price of any 
element combination, save t ose that replicate an existing 
Be11South retail service, s ou1d be negotiated by AT&T and 
Be11South, and that those price should be market based in order to 
reflect the risks Be11South ass mes in providing network elements. 
(TR 675 76) No AT&T witness irect1y addresses witness Hendrix's 
contention regarding risks as umed by Be11South. These risks do 
not appear to be something that can be readily quantified and, even 
if they can, witness Hendri does not offer guidance to the 
Commission useful for ref1ecti g them in negotiated prices. 

For network elements no already combined at the time of 
AT&T's order, however, staff ommends that if AT&T requests that 
Be11South provision them in co ination, AT&T and Be11South should 
negotiate the price AT&T should pay, as required by Section 36.1 of 
Part IV of their agreement. ff also recommends that the prices 
for these combinations should e compliant with Section 252(d) (1) 
of the Act and the Commission' decisions here and in Issue 6 and 
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in Issue 8 concerning dupl'cate and unnecessary nonrecurring 
charges, 

hat the prices AT&T should pay 
BellSouth for UNE combination allegedly replicating an existing 
BellSouth retail service shoul 

Staff also recommends 

not be determined differently than 
for UNE combinations that do ot replicate an existing BellSouth 
retail service. The Commissio ruled in Order No. PSC-96-1579-FOF­
TP at page 38 that ALECs may c mbine network elements in any manner 
of their choosing, including n a manner replicating an existing 
BellSouth retail service. T e Eighth Circuit has addressed the 
pricing standard applicable t UNE combinations without exception 
as to the service provided, a follows: 

Although a competin carrier may obtain the 
capability of pr viding local telephone 
service at cost-bas d rates under unbundled 
access as opposed 0 wholesale rates under 
resale, unbundled access has several 
disadvantages that preserve resale as a 
meaningful alternati e. Carriers entering the 
local telecommunicat ons markets by purchasing 
unbundled network el ments face greater risks 
than those carriers that resell an incumbent 
LEC's services. 

* * 
The increased risk nd the additional cost of 
recombining the unbu dIed elements will hinder 
the ability of comp 
[Section 25I(c) (4)] 
customers away from 
do we believe tha 
limitation on the 
services with long-
meaningless. 

120 F.3d at 815. Furthermore, 
that the record shows that t 
switch port combination doe 
replication of an existing Be 
constitute, without more, a r 

According to AT&T witnes 
AT&T is not price. (TR 291) H 

ting carriers to undercut 
prices and lure these 

the incumbent LECs. Nor 
subsection 27I(e) (I)'s 

'oint marketing of local 
istance services will be 

in Issue 7 below, staff recommends 
e purchase of a BellSouth loop and 

not, without more, constitute a 
ISouth retail service, nor does it 
tail service of any kind. 

Gillan, what divides BellSouth and 
offers an illustration of revenues 

from a typical Florida residential customer whose service might be 

- 59 ­



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

provided by service resale or 
cost of providing service by n 
more than by service resale. 

If BellSouth was ac 
these network elemen 
price, we'd take i 
willing to do is 
element purchaser s 

network elements, which shows the 
twork elements to be almost $10.00 

(EXH 15 EXH JPG-1) He argues that: 

ually willing to sell us 
s for the service resale 

But what they're not 
ecognize that a network 
eps into the market as a 

complete local te ephone company, fully 
competing against ellSouth like any other 
local telephone com any, with the ability to 
offer any set of s rvices on these network 
elements, including xchange access services, 
and bring the full brunt of competition to 
this entire range of activities. 

(TR 292) What witness Gillan's argument suggests is that the real 
stake for BellSouth is the rete tion of access charges. BellSouth 
witness Varner testifies that the provision of basic residential 
telephone service only begins to become economically attractive 
wi th consideration of access 
illustration showing that th 
Group 12 residential service 
with the retail price of $10. 
With access charges of $14.11 
increases to $24.76. Id. 

Conversely, BellSouth wit 
about price and that it is 
conditions. (TR 405) Staff 

harges. (TR 543) He provides an 
cost of typically providing Rate 

ithout features is $24.90 compared 
5. (EXH 24 Rev.Dep.EXH 2 Chart C) 
'n total, however, the retail price 

ess Varner insists that this case is 
not about provisioning terms and 

however, is persuaded by witness 
Gillan's contention that under ying the present dispute about UNE 
combinations prices is the righ of ALECs to operate freely in the 
marketplace as full-service loc I telecommunications carriers. (TR 
257) 
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ISSUE 6: If the answer to eit or both parts of Issue 4 is 
no, how should the be determined? 

RECOMMENDATION: If the should deny staff's 
recommendation in Issues 4{a) in Issue 5, finding that 
the parties' agreement does not require them to negotiate 
appropriate prices for unasse bled UNE combinations or that the 
prices for already assembled c inations are not specified by the 
agreement or that the parti s' agreement contains no pricing 
standard for UNE combinations of any kind, staff recommends that 
the Commission nevertheless sh ld require the parties to negotiate 
UNE combination prices in a y circumstance that comport with 
Section 252{d) (1) of the Act nd that are free of duplicate and 
unnecessary charges. 

POSITION OF PARTIES 

BellSouth: 

Prices for unbundled netw rk element combinations that do not 
recreate an existing B IISouth retail service should be 
negotiated between the p rties. Unbundled network element 
combinations that recre te an existing BellSouth retail 
service should be priced t the retail price of that service 
minus the applicable whol sale discount. 

The prices for UNE comb' nations are the cost-based rates 
established by the Com iss ion and as set forth in the 
AT&T!BeIISouth Interconne tion Agreement regardless of whether 
such combinations recrea e a BellSouth service. There is no 
basis in the Interconne tion Agreement, the Commission's 
orders, the 8th Circuit's ecisions, or the Telecom Act of 1996 
to suggest that the pric s of combinations of UNEs could be 
priced at anything oth r than the cost-based UNE rates 
established by the Commis ion. 

MCIm: 

No position. 
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STAFF ANALYSIS: 

AT&T argues that the pric BellSouth proposes to charge 
AT&T for combinations of netw rk elements to provide service to a 
customer are overstated, ineff'cient, and reflective of BellSouth's 
desire to impede competition 
They bear no relation to the e 
elements that are combined to 
customers who want to migrate 
BR 2) 

Noting the concern the C 
to prices for UNE combinati 
BellSouth service that would II 

that service, AT&T argues furt 
be so concerned, but its conce 
retail rate for that service, 
agreement for the UNE combinati 
prices it advances as bein 
Commission's determination of 
and include a reasonable profi 
costs are the economically cor 
an efficiently competitive mark 
a UNE combination exceeds the 
inference to be drawn, AT&T 
"gouging" its retail custome 

and protect its monopoly revenues. 
isting recurring prices for network 
rovide service to existing BellSouth 
to service provided by AT&T. (AT&T 

mission has expressed with respect 
ns permitting AT&T to recreate a 
dercut" BellSouth's resale rate for 
er that the Commission is right to 

should be directed at BellSouth's 
t at the prices established by the 
n. Id. It asserts that the UNE 

appropriate are based on the 
BellSouth's forward looking costs, 

Prices based on forward looking 
ect prices that should be found in 
t. If BellSouth's resale price for 
E prices for that combination, the 
ontends, is clear. BellSouth is 
s. Id. AT&T ventures that if 

competition based on UNE comb'nation prices is permitted, those 
retail prices will be driven down, to the benefit of Florida's 
consumers. Id. In any event, T&T asserts, the Eighth Circuit has 
made it clear that UNE combin tions duplicating a retail service 
are not equivalent to resale a d need not be priced at the resale 
discount. Id. 

AT&T argues that inasmuc as its 
with BellSouth provides price for UNE 
should not have to be addressed In the 

interconnection agreement 
combinations, this issue 

event the Commission were 
to find otherwise, however, A &T argues further that appropriate 
prices for UNE combinations mus be cost-based and forward looking 
pursuant to Section 252 (d) (1) of the Act, not discounted from 
service resale prices. (AT&T BR 14) AT&T notes that the Eighth 
Circuit found that competing arriers may obtain the ability to 
provide finished telecommunica ions services entirely through the 
use of UNEs purchased at cost-b sed prices, and suggests that that 
finding "forecloses any possi Ie argument that combinations of 
network elements used to pro ide services to customers can be 
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priced as though they were resale." Id. AT&T asserts that using 
combined network elements is not the functional equivalent of 
providing telecommunications se vice through resale. (AT&T BR 15) 
AT&T further asserts that if it can purchase loop-switch port 
combinations only through s rvice resale, it is effectively 
precluded from joint marketi g local services with its long­
distance services pursuant to S ction 271(e) of the Act. Id. AT&T 
notes that BellSouth witness arner acknowledges that to be the 
necessary outcome of BellSouth' replicative service resale theory. 
(TR 541-42) 

AT&T witness Gillan argue that what BellSouth proposes is a 
third pricing standard, one t at is in addition to the standards 
set forth in Sections 252(d) ( ) and (3) of the Act, and one not 
contemplated in the Act. (T 264) BellSouth witness Hendrix 
testifies that "in Florida, wh n a [ALEC] orders a combination of 
network elements or orders ind vidual network elements that, when 
combined, duplicate a retail ervice provided by BellSouth, for 
purposes of billing and provisi ning, such orders should be treated 
as resale." (TR 622) Witnes Gillan rejects that, arguing that 
that statement "renders meani gless the entire premise of non­
discriminatory access." (TR 65) He maintains that the Act as 
interpreted by the Eighth Ci cuit provides no support for the 
theory that pricing and provis oning of a network element depends 
upon the entrant's use of the ervices it offers. Id. 

AT&T witness Falcone arg es that BellSouth should not be 
permitted to physically disc nnect already assembled network 
elements, thereby requiring A &T to reassemble them by means of 
costly physically collocated acilities. Such a practice, he 
argues, serves no valid mercial purpose, is needlessly 
disruptive to service, is unnecessary, and creates an 
insurmountable entry barrier. (TR 309, 314-15, 318) AT&T argues 
that BellSouth's "recent cha ge" process is a reasonable and 
available alternative to physi al collocation, and states that: 

If BellSouth has an inexpensive, efficient, 
and nondisruptive me hanism for changing its 
customers' local and long distance service, 
the nondiscriminatio provisions of the Act 
mandate that compe ing carriers not be 
burdened by a more e ensive, less efficient, 
disruptive, and anticompetitive procedure for 
proving service usin combined UNEs. 

(AT&T BR 18) 
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BellSouth 

BellSouth witness Hendrix argues that BellSouth's agreement 
with AT&T does not specifically provide prices for UNE 
combinations. (TR 627) BellSouth witness Varner argues that under 
the agreement, when Bellsouth provisions combinations of UNEs that 
recreate existing BellSouth retail services, the price to the ALEC 
should be the retail price of that service less the applicable 
wholesale discount. (TR390) BellSouth notes that it makes the 
same case here with respect to its agreement with AT&T as it does 
in Issue 3 with respect to its agr eenent with MCIm. (BellSouth BR 
30) 

Conclusion 

In Issue 5, staff recommends that the Commission find that the 
AT&T/BellSouth agreement provides a pricing standard for UNE 
combinations in Section 36.1 of Part IV and related provisions of 
the agreement. Staff further recommends in Issue 5 that the 
Commission find that that standard, with one exception, should be 
that the parties will negotiate prices that AT&T should pay for UNE 
combinations that comport with Section 252 (d) (1) and the 
Commission's decision in Issue 8 below. That exception is for the 
case where network elements are already combined in BellSouth' s 
network. In that case, staff recommends that the Commission find 
that the prices for such combinations are the sums of the prices 
for the component elements found in Table 1 of Part IV. 

Even if the Commission should deny staff's recommendation ln 
Issue 5, finding that the parties' agreement does not require them 
to negotiate appropriate prices for UNE combinations or that it 
contains no pricing standard at all for UNE combinations, staff 
recommends here that the Commission nevertheless should require the 
parties to negotiate UNE combination prices in all circumstances 
that comport with Section 252 (d) (1) of the Act and its decision 
below concerning duplicate and unnecessary charges. Except for the 
case where elements are already assembled on BellSouth's network, 
staff does not believe that AT&T's position that prices for UNE 
combinations are found expressly in the agreement is sustainable in 
the agreement's pricing provisions. The pricing language in the 
agreement can be fairly construed only as applicable to UNEs 
ordered individually. Neither does staff believe that BellSouth's 
position that prices for UNE comoinations replicating retail 
services should be set at service resale is sustainable. The 
pricing standard for UNE combinations is not affected by the manner 
in which an ALEC deploys them. 
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As staff observes in Issue 3, it is this Commission's enduring 
policy to encourage incumbents and competing entrants to negotiate 
interconnection agreements. Of course, if the parties are unable 
to reach agreements on disputed. issues, they may, pursuant to 
Section 252(b) of the Act, requesL that the Commission arbitrate a 
resolution of their dispute. 
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ISSUE 7: What standard should be used to identify what 
combinations of unbundled network elements recreate existing 
BellSouth retail telecommunications services? 

RECOMMENDATION: Staff recommends the Commission find that a 
standard for identifying which combinations of unbundled network 
elements recreate an existing BellSouth retail telecommunications 
service is irrelevant. The 8th Circuit Court's Order states that 
a requesting carrier may achieve the capability to provide 
telecommunications services completely through access to the 
unbundled elements of an incumbent LEC's network. (STAVANJA) 

POSITION OF PARTIES: 

BELLSOUTH: The Commission must analyze the core functions, 
features, and attributes of the requested combination to determine 
if those functions, features and attributes mirror the functions of 
an existing retail offering. 

AT&T: It is not practically possible for an entrant to fully 
recreate a BellSouth Service. Moreover, any such distinction is 
irrelevant to the question of the appropriate prices to be charged 
for UNE combinations. 

MCIm: There is no need to identify any standards since the 
Agreement makes no distinction between combinations which allegedly 
recreate a BellSouth retail service and those that do not. 
Further, an ALEC service using UNE combinations never recreates a 
BellSouth retail service. Finally, the only circumstance that the 
Commission ever expressed a concern about was using all BellSouth 
UNEs to recreate a complete BellSouth retail service. Clearly, no 
complete BellSouth retail service can be created using just a 
loop/port combination. In any event, the Eighth Circuit Court of 
Appeals has specifically rejected the ILECs' resale argument and 
has affirmed the right of ALECs to provide complete 
telecommunications services using all BellSouth UNEs. 

STAFF ANALYSIS: 

The parties differ in their view on which network elements, 
when combined, recreate a BellSouth retail service. Based on the 
evidence in the record, staff believes that BellSouth's concern is 
over the recreation of its basic local service. BellSouth's 
position is that a loop and port combination recreates basic local 
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service. Therefore, staff will address what combination of network 
elements are necessary to provide basic local service. 
Specifically, staff addresses basic local telecommunications 
service per the definition in Section 364.02(2), Florida Statutes, 
which is for flat-rate residential and single - line, flat-rate, 
business service. 

I. Definition of Basic Local Service 

Section 364.02 (2), Florida 
Telecommunications Service as: 

Statutes, defines Basic Local 

voice - grade, flat-rate residential and flat­
rate single-line business local exchange 
services which provide dial tone, local usage 
necessary to place unlimited calls within a 
local exchange area, dual tone multi-frequency 
dialing, and access to the following: 
emergency services such as "911," all locally 
available interexchange companies, directory 
assistance, operator services, relay services, 
and an alphabetical directory listing ... 

Staff would note that the above definition lists what 
constitutes basic service for the end user. This definition does 
not include an exhaustive list of the network elements or functions 
necessary to provide basic local service. 

BellSouth witness Hendrix states that with basic local 
service, an end user gets the capability to complete local calls, 
and access to operator services, 911, and other carriers. (EXH 26, 
p.7) BellSouth witness Varner echoes the same capabilities and also 
included a White Pages listing. AT&T witness Walsh also agrees, 
stating that with basic local service, an end user would receive 
the same capabilities whether or not he or she were an AT&T 
customer or a BellSouth customer. (EXH 11 pIa) 

II. Customer Migration and SWitCfl "As Is" for Combinations of UNEs 

Issue 8 addresses the non - recurring charges for several loop 
and port combinations when such combinations are currently in use 
to provide service to a BellSouth customer. Staff would note that 
a key term used in Issue 8 is "migration," that is, migration of 
the loop and port serving an existing customer. However, staff 
will address the meaning of customer migration in this issue. 
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BellSouth's position is that when the loop and port elements 
are combined, basic local service is recreated and should be priced 
at the resale rate. (Varner TR 429, 435) BellSouth witness Varner 
states that use of the word "migration" in this proceeding could 
lead to confusion, since the term typically applies to a switch 
"as-is" situation. (TR 400) BellSouth witness Varner states that 
the term switch "as is" applies only to the retail service 
environment and this, he states, is not a resale proceeding. (TR 
400, 413) AT&T witness Walsh states that "migration occurs when a 
customer with existing service requests a change in its local 
service provider (i.e., moving an existing BellSouth customer to 
AT&T) ." (TR 195) Witness Walsh contrasts this definition with 
service installation, which he defines as "the establishment of any 
new (or additional) service for a CLEC customer." (TR 195) MCIm 
witness Hyde provides a similar definition, stating that migration 
occurs when an existing customer moves from one local exchange 
provider to another. Witness Hyde used an example, stating that 
migration could occur when a customer moves from BellSouth to MCIm. 
In addition that same customer could migrate from MCIm to AT&T, and 
then from AT&T back to BellSouth. Witness Hyde states that all of 
these cases represent migration. (EXH 6, p.15) 

Staff notes that the term "migration" is used for a specific 
reason. AT&T and MCIm requested that Issue 8 address the non­
recurring charge for migrating the loop and port that serve an 
existing BellSouth customer. This is because AT&T's and MCIm's 
respective agreements with BellSouth state that network elements 
currently in use may not be broken apart when ordered in 
combination. (Parker TR 20; Eppsteiner TR 146) Specifically, the 
MCIm/BellSouth agreement states in Section 2.2.15.3 of Attachment 
VIII: 

When MCIm orders Network Elements or Combinations that 
are currently interconnected and functional, Network 
Elements and Combinations shall remain connected and 
functional without any disconnection or disruption of 
functionality. (TR 20) 

The AT&T/BellSouth agreement states in Section 4.5 of 
Attachment 4: 

When AT&T orders Elements or Combinations that are 
currently interconnected and functional, such Elements 
and Combinations will remain interconnected and 
functional without any disconnection or disruption of 
service. (TR 156) --. 
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It appears to staff that the only party confused with 
migration in this proceeding is BellSouth. Due to the agreement 
provisions shown above, staff believes it is clear why the language 
in Issue 8 pertains to a migration situation. Staff further 
believes that due to this agreement language, BellSouth is 
obligated to provide AT&T and MClm any combination of network 
elements that are currently serving a BellSouth customer on an "as 
is" basis. Staff would note t.hat both the MClm/BellSouth and 
AT&T/BellSouth agreements define the term "combination." The 
MClm/BellSouth agreement states in Part B, p.3, that: 

"Combinations" means provision by ILEC of two 
or more connected Network Elements ordered by 
MCIM to provide its telecommunications 
services in a geographic area or to a specific 
customer and that are placed on the same order 
by MCIM . 

The definition in the AT&T/BellE:outh agreement in Attachment 11, 
p.3, states: 

"Combinations" consist of multiple Network 
Elements that are logically related to enable 
AT&T to provide servic e in a geographic area 
or to a specific customer and that are placed 
on the same order by AT&T. 

Staff believes that the purpose of including such language in 
the agreement was to avoid disconnecting network elements that are 
already in place. Under BellSout:h's collocation proposal, when a 
loop and port are ordered, each element must be physically 
disconnected from BellSouth's network and reconnected at the ALEC's 
collocation facility. (Landry T;'~ 705) BellSouth witness Landry 
states that when an ALEC orders a loop and port combination, 
BellSouth will separate the request into two separate service 
orders and process the request as if each element was received as 
an individual order. (TR 704-705) 

Staff believes that BellSouth's requirement that an ALEC must 
be collocated in order to receive access to UNEs is in violation of 
the 8th Circuit Order. The Court stated that the Act permits an 
ALEC to obtain the ability to provide telecommunications services 
entirely through the unbundled access provisions in subsection 
251(c) (3). The 8th Circuit Court's Order specifically states that: 

Initially, we believe that the plain language of 
subsection 251(c) (3) indicates that a requesting carrier 
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may achieve the capability to provide telecommunications 
services completely through access to the unbundled 
elements of an incumbent LEC"s network. Nothing in this 
subsection requires a competing carrier to own or control 
some portion of a telecommunications network before being 
able to purchase unbundled elements. (Iowa Utilities 
Board I 120 F.3d 753 at 814, TR 258) 

Therefore, staff believes that BellSouth's collocation proposal is 
not only unnecessary under the terms of AT&T's and MCIm's 
contracts, but is inconsistent with the Act as well. The 
obligation imposed on an ALEC by an ILEC, that the ALEC must 
provide one of its own network elements in order to be granted 
access to the ILEC's network, is in direct violation of the 8th 
Circuit Court's Order. 

Nowhere in the Act, the 8th Circuit's Orders, or the FCC's 
rules and Interconnection Orders, is there support for BellSouth's 
position that each network element ordered in sequence (in 
combination or for combining) by an ALEC must be physically 
disconnected from an ILEC's network, be connected to an ALEC's 
collocation facility, and then be re-connected back to the ILEC's 
network. (Falcone TR 333 Staff believes that the 8th Circuit 
Court's order stating that an ALEC does not have to own or control 
some portion of a telecommunications network supports this notion, 
because staff believes that the UBe of a collocation facility is a 
choice, not a mandate. (Gillan TR 258) While staff recognizes that 
under certain circumstances access to UNEs requires collocation, 
staff believes that collocation need only be used for the purpose 
of establishing interconnection of ALEC facilities with those of 
the ILEC. (Falcone TR 329-330) Section 251 (c) (3) of the 
Telecommunications Act of 1996, states that an incumbent local 
exchange carrier has the following duty: 

The duty to provide, to any requesting telecommunications 
carrier for the provision of a telecommunications 
service, nondiscriminatory access to unbundled network 
elements on an unbundled baBis at any technically 
feasible point ... An incumbent local exchange carrier 
shall provide such unbundled netlNork elements in a manner 
that allows requesting carriers to combine such elements 
in order to provide such telecommunications service. 

In conclusion, staff believes that the record shows that 
migration of an existing BellSouth end user means that the same 
network elements serving that customer must be provided "as-isH 
without physical disconnection. However, this does not prohibit 
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AT&T or Mcr from substituting one of its own UNEs in conjuction 
with the UNEs that currently serve the end user. Staff believes 
that if the respective agreements between the parties did not 
prohibit BellSouth from disconnecting already combined network 
elements, then migration of network elements would not occur, 
because of the 8th Circuit Court's ruling that ILECs are not 
required to provide them as such. Therefore, the record shows that 
when AT&T or Mcr place an order for network elements, and those 
elements are currently combined, BellSouth is obligated to migrate 
those elements on an "as-is" basis. 

III. 	Standard for Network Elelnents Necessary to Recreate a 
BellSouth Retail Service 

The parties differ in their view on which network elements, 
when combined, recreate a BellSouth retail service. BellSouth 
wi tness Hendrix states that there are several factors that the 
Commission should consider in determining whether or not a 
combination of UNEs requested by an ALEC recreates an existing 
retail telecommunications service offering. Witness Hendrix states 
that the Commission should "look at the core functions of the 
requested combination to see if those functions mirror the 
functions of an existing retail service offering." (TR 628 -629) 
AT&T witness Gillan states that regardless of what combination of 
network elements are used, "it simply is not possible for an 
entrant to recreate a BellSouth service." Witness Gillan asserts 
that it takes more than the interplay of network elements to define 
a service. Witness Gillan states that how a service is priced, how 
the service is supported, and what need the service satisfies 
defines a service. (TR 250) 

Based on the evidence in t:he record, staff believes that 
BellSouth's only concern is the recreation of its local service. 
BellSouth's position is that a loop and port combination recreates 
local service. BellSouth witness Varner states that basic exchange 
service is replicated with the purchase (combination) of the loop 
and port. (TR 435) Witness Varner asserts that other functions such 
as operator services and the signaling systems are not part of 
basic local service, because an additional charge is incurred when 
they are used. Witness Varner states that the loop and port 
provide access to the same capabilities as are accessible through 
resale of basic local service. (TR 436) 

Staff would note that witness Varner's testimony regarding 
access is confusing. Witness Varner described access to operator 
services, for example, as a function of the switch--that is, the 
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switch provides access to the operator services platform. (TR 437) 
However, staff believes that access to operator services and 
Directory Assistance (DA) via resale is different from access via 
a loop and port. Under cross-examination at the hearing, witness 
Varner stated that if an ALEC ordered a loop and port, it would 
still need an operator services trunk to get an operator services 
call to the operator. (TR 470) The same is true for DA and for 
911. (TR 480-481, 483) These trunks are additional elements for 
which additional charges are imposed on the ALEC when the ALEC 
orders them. Therefore, staff concludes that a loop, port (local 
switching element), and trunk are necessary to access the operator 
services platform. Under resale, basic local service includes the 
operator services trunk for access to an operator, because an end 
user can literally talk to an operator, without charge, by simply 
dialing zero. In addition, under resale DA can also be utilized by 
the end user. In fact, BellSouth offers three free DA calls. (TR 
443) Therefore, no additional charges are incurred by an ALEC for 
the use of operator services trunks and DA trunks under resale. 
The only additional charges incurced for use of an operator or for 
DA under resale, are the charges when an end user actually uses the 
operator. In this case, the ALEC pays the retail rate, less the 
wholesale discount. (TR 444 -445) 

Witness Varner asserts that operator services and DA are not 
part of basic local service, because a separate charge applies for 
the use of each. Witness Varner states that only access to these 
services are provided with basic local service. (TR 437-444) Staff 
believes that witness Varner is, in essence, treating operator 
services and DA similarly to vertical services (i.e . , as additional 
services separate from local service). Staff believes that access, 
including the trunk, to the operator and to DA are part of basic 
local service because, when a new customer calls to have service 
installed, BellSouth does not a s k if the customer wants to be 
hooked up to the operator. Operator service is a UNE; therefore, 
access to operator services cannot be provided if no operator 
exists. Staff would also note that a customer does not incur a 
charge to access an operator; a charge is only assessed based on 
the type of service actually provided by the operator. Moreover, 
this Commission has already stated that when an ALEC orders basic 
local service for resale, the ALEC receives that service exactly 
like BellSouth provides it for its customers. (Order No. PSC-96­
1579-FOF-TP, p.49) The Commission stated that if an ALEC wants to 
change a service offering provided by BellSouth, then the ALEC must 
purchase UNEs to provide such service. This decision was the 
result of a dispute between AT&T and BellSouth in their arbitration 
proceeding. AT&T's position was that it wanted to provide its own 
operator services in conjunction with reselling BellSouth's local 
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service. AT&T argued that such costs would be avoided by BellSouth 
and should be removed in determining the wholesale discount. The 
Commission's Order specifically states: 

We find that costs associated with operator and directory 
assistance services will not be 100% avoided, because 
AT&T will be providing its own customers these services. 
We do not believe the intent of the Act was to impose on 
an ILEC the obligation to disaggregate a retail service 
into more discrete retail services. The Act merely 
requires that any retail services offered to customers 
shall be made available for resale. If AT&T wants to 
purchase pieces of services, it must instead, buy 
unbundled elements and package these elements in a way 
that meets its needs. (Order No. PSC-96-1579-FOF-TP, 
p.49) 

Staff believes the Commission's decision is clear that access 
to operator services and DA services are inherent with basic local 
service. Staff also believes that a deviation by the Commission 
from its decision would require revisiting the arbitration issue on 
the determination of the wholesale discount. 

Staff believes the discussion above on access is important in 
the determination of which element:s are necessary to provide basic 
local service. Staff believes that it is clear that when an ALEC 
purchases a loop and port combinatior., , those are the only elements 
it receives. As discussed above, not only are operator services, 
DA, 911 and signaling system databases separate network elements, 
but the trunks to access each of them are also separate elements. 
Staff believes a loop and port combination serving an end user is 
insufficient to meet the definition of basic local service. In 
addition to the reasons cited previously, a loop and port serving 
an end user will not provide the capability of reaching all other 
end users in the local calling area. (TR 471-472) BellSouth witness 
Varner states that a loop and port combination provides the ability 
of an end user to call every other end user that is served by that 
wire center. (TR 473) Staff would note that a wire center is 
essentially the local switch that serves a particular area; 
therefore, a loop and port combination would only allow an end user 
the ability to call other end users that are also served by the 
same switch. Staff would also add that the area served by one 
switch is not usually the entire local calling area. 

Witness Varner admits that BellSouth's basic local service 
includes calling capability to customers that are served by another 
local switch. (TR 472) Witness Varner states that about 35% of 
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local calls on average are handled by the same switch that serves 
a particular end user and that the other 65% are transported to 
another switch. (TR 472) TherE~fore, when more than one switch 
serves a local calling area, each switch must be connected in some 
manner in order to transfer the call from one switch to the other. 
The network element which carries the call between switches is 
transport. (TR 472) There are two types of transport: common 
transport and dedicated transport. (TR 473) Common transport is 
transport that is utilized by multiple carriers, whereas dedicated 
transport is utilized by only one carrier. Transport is a separate 
network element, and use of transport in combination with a loop 
and port requires an additional charge. No additional charge for 
transport is assessed under resale (TR 474) 

Not all switches are directly connected to each other with the 
transport element. (EXH 9, p. 2) Although these switches are not 
directly connected with each other, they have a common connection 
to another switch, usually a tandem switch. Therefore, when a 
local call originating on one switch must be directed to another 
switch to which it is not directly connected, the originating 
switch will route the call to either another central office switch 
or to the tandem switch, which in turn, will route the call to the 
terminating switch. (Falcone TR 365-366) AT&T witness Falcone 
states that typically each switch in the network will be directly 
connected to another switch. Switches which are not directly 
connected, but require a local call to be ported via the tandem, 
are not the norm. However, witness Falcone states that these 
scenarios can be found in BellSouth's network. (TR 367-368) 

Under cross examination, AT&T witness Falcone states that all 
the elements depicted on the UNE ci iagram (EXH 19) are necessary to 
provide basic local service, plus the operations support systems 
(aSS), which witness Falcone points out as not being shown on the 
diagram. (TR 362) The network elements depicted on the diagram 
(EXH 19) include the loop, local switching, operator services 
(including DA), signaling system network, transport, tandem 
switching, and lines represent l ng trunks connecting operator 
services, DA, and the signaling system to the switch. (EXH 19) 

Staff would note that the functions of ass are pre-ordering, 
ordering, provisioning, billing, maintenance and repair. Staff 
believes that ass must be utilized in providing basic local 
service. For example, it is intuitive that billing is a function 
that is performed every month. Wil:hout ass, an ALEC cannot provide 
billing statements to its customers. Staff believes, therefore, 
that ass functions are also a necessary element in the provision of 
local service. 
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CONCLUSION 

Staff believes the record shows that in order to actually 
duplicate local service, AT&T/MClm would have to own or control all 
of the network elements described above as needed for each end 
user. Specifically those element s are the loop, local switching, 
operator services (including DA) signaling system network,f 

transport, tandem switching, and the trunks connecting operator 
services, DA, and the signaling system to the switch. In addition, 
staff believes that AT&T/MClm would also need to interconnect these 
elements with BellSouth's network, if AT&T/MClm provides any of 
these elements themselves. If AT&T/MClm ordered only a loop and 
port combination from BellSouth, then in order to replicate basic 
local service, staff believes that AT&T/MClm may have to pay either 
transport or additional switching charges, or both, when a call 
terminates to a BellSouth customer. This will occur when more than 
one switch is utilized to process a call. For example, when a 
customer of AT&T or MClm calls a BellSouth customer, the call would 
pass from facilities owned or controlled by AT&T or MClm, to 
BellSouth's network. If, after receiving the call, BellSouth 
transports the call, then transport charges would be assessed to 
AT&T or MClm. The call must then pass through the switch serving 
BellSouth's end user. BellSouth would also assess termination 
switching charges to AT&T/MClm. 

If AT&T or MClm utilized its own loop and local switch, for 
example, then reciprocal compensation charges would apply to 
traffic that is passed back and forth between each Company's 
network. Reciprocal compensation is compensation for the exchange 
of traffic between the networks of two individual carriers. (See 
Order PSC-96-1579-FOF-TP, pp64-68) Even if AT&T or MClm own their 
own loop and switch, they would still need to use BellSouth's 
network to terminate a local call if one of the end users was not 
an AT&T or MClm customer. Therefore staff believes that a loop and 
port (local switching element) are insufficient to recreate or 
duplicate basic local service. 

Staff believes that another option available to provide basic 
local service, absent the use of BellSouth's network, is for AT&T 
or MClm to duplicate Bel1South's entire network. This could be 
achieved by providing all of the elements themselves or via a 
combination of their own elements and the use of another carrier's 
network. (Gillan TR 303) Again, if AT&T or MClm do not own or 
control the facilities that serve both the end user originating the 
call and the end user where the call is terminated, then AT&T or 
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MClm must either pay to use BellSouth's network, another carrier's 
network, or provide all of the n e twork elements themselves. 

Staff believes that BellSouth's network was designed using the 
network elements necessary to provide various services, not only 
for the local calling area of its end users, but also to provide 
access to its entire service territory as well as access outside of 
its service territory. Staff believes that a new entrant in the 
market would need more than a loop and the local switching element 
to provide local service to an end user. Without access to or 
control of facilities between other end users, or access to the 
networks of other carriers, the new entrant would not be able to 
complete or pass calls made by its end user customers. 

Based on record evidence, staff believes that combinations of 
network elements alone serving an end user will not constitute the 
replication of a BellSouth retail service. Staff believes that 
physical network elements are only a part of what is necessary to 
provide local telecommunications services. Staff believes that 
management competency and skills, quality of service, customer 
support, and marketing are what distinguishes one carrier from 
another. However, staff realizes that the issue before the 
Commission is not what, in total, is required to replicate an 
existing service, but what network elements when combined will 
recreate an existing BellSouth retail telecommunications service. 
The Act clearly set out separate requirements and pricing standards 
for resale and access to UNEs. As stated above, the 8th Circuit 
Order states that a requesting carrier may achieve the capability 
to provide telecommunications services completely through access to 
the unbundled elements of an li'lcumbent LEC's network. Staff 
concludes that BellSouth's position that a loop and port recreates 
local service cannot be substantiat ed. Therefore, staff recommends 
that the Commission find that a standard for identifying which 
combinations of unbundled network elements recreate an existing 
BellSouth retail telecommunication s service is irrelevant for any 
purpose in this proceeding. 
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ISSUE 8: What is the appropriate nonrecurring charge for each of 
the following combinations of network elements for the migration of 
an existing BellSouth customer: 

(a) 2-wire analog loop and port; 
(b) 2-wire ISDN loop and port; 
(c) 4-wire analog loop and port; and 
(d) 4-wire DS1 loop and po r t? 

RECOMMENDATION: Staff recommend~.3 that the Commission approve the 
nonrecurring charges shown in Table I, for these loop/port 
combinations for the migration of an existing BellSouth customer. 
(CORDIANO) 

TABLE I: 	 Staff's Recommended Nonrecurring Charge For Each 
Loop/Port Combination Based On The Migration Of An 
Existing BellSouth Customer 

Network Elements 

2-wire analog loop/port 

2-wire ISDN loop/port 

4-wire analog loop/port 

4-wire DS1 loop/port 

Staff ' § Recommended Non-Recurring Rates 

Fi:z:'st Additional 

$1. 4596 $0.9335 

$3.0167 $2.4906 

$1.4596 $0.9335 

$1.9995 $1.2210 

POSITION OF PARTIES: 

BELLSOUTH: When BellSouth combines unbundled network elements 
(UNEs) for an Alternative Local Exchange Carrier (ALEC) that 
recreate existing BellSouth servi ces, those combinations should 
be priced at the retail service rate minus the applicable 
wholesale discount. 

AT&T: There is no basis in the Aqreement, the Commission's 
orders, the Eighth Circuit's deci:3ions, or the Telecommunications 
Act of 1996 (Act) to suggest that the prices of combinations of 
UNEs could be priced at anything other than the cost-based UNE 
rates established by the Commission. 
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MClm: MClm's position is that the price for UNE combinations is 
the price of the individual UNEs minus the duplicate charges and 
charges for services not needed. The Agreement makes no 
distinction between different types of combinations for purposes 
of this pricing. When MClm orders migrations of existing 
BellSouth customers to loop/port combinations, almost all of the 
charges contained in the nonrecurring charges (NRCs) for the 
stand-alone UNEs are duplicate charges and charges for services 
not needed. 

STAFF ANALYSIS: 

I. Introduction 

Section II provides the basis for staff's recommendation 
that the Commission reject BellSouth's cost proposal which 
involves: 1) breaking apart the loop/port combination currently 
serving an existing BellSouth customer; 2) requiring AT&T and 
MClm to put the loop and port back together; and 3) forcing AT&T 
or MClm to set up a collocation space in order to provide service 
via UNEs. 

Section III provides the parties' development of their NRCs 
for the loop/port combinations for the migration of an existing 
BellSouth customer without loop/port separation. 

Section IV provides staff's recommended NRCs for the 
loop/port combinations for the migration of an existing BellSouth 
customer without loop/port separation. 

II. Staff's Analysis Of BellSouth's Cost Proposal 

BellSouth witness Caldwell's nonrecurring cost development 
is premised on the loop and port being disconnected from 
BellSouth's network as separate elements, and the ALEC 
recombining them at its collocat i on space. (EXH 36, p.32) 
AT&T/MClm's cost study, on the other hand, is based on a "switch 
as is," where an existing customer that is connected would be 
switched "as is" (i.e., the loop/port remain connected), which 
BellSouth believes constitutes resale. (EXH 36, p.31) 

AT&T/MClm argue that their Agreements with BellSouth allow 
them to order existing physically combined UNEs and obligate 
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BellSouth to provide such combinations. Section 2.2.15.3, 
Attachment VIII, of the MClm/BellSouth Agreement specifically 
states that: 

When MClm orders Network Elements or 
Combinations that are currently 
interconnected and fU0ctional, Network 
Elements and Combinations shall remain 
connected and functional without any 
disconnection or disruption of functionality. 
This shall be known as Contiguous Network 
Interconnection of Network Elements. 

Similarly, Section 4.5, Attachment 4, of the AT&T/BellSouth 
Agreement specifically states that: 

When AT&T orders Elements or Combinations 
that are currently interconnected and 
functional, such Elements and Combinations 
will remain interconnected and functional 
without any disconnection or disruption of 
functionality. This s hall be known as 
Contiguous Network Interconnection of network 
elements. 

As discussed in Issues 1 and 3 respectively, staff believes that 

the purpose of including such language in the contract is to 

avoid breaking apart network elements that are currently in 

place. 


Onder BellSouth's collocation proposal, witness Landry 

states that loop/port orders would be submitted to BellSouth on 

one service request. (TR 704) However, BellSouth witness Landry 

states that when an ALEC orders a loop and port combination, 

BellSouth will separate the request into two separate service 

orders and process the request as if each element was received as 

an individual order. Witness Landry argues that the loop and 

port must be separated into two service orders, because the 

unbundled loop offerings are currently processed by access 

billing systems, whereas the port offerings are processed by 

nonaccess billing systems. (TR 704-705) 
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AT&T witness Walsh states that BellSouth's proposal assumes 
a disconnect and a new connect. Witness Walsh states that for 
the new connect, BellSouth requires a separate order for the loop 
and a separate order for the port. Under this scenario, witness 
Walsh explains that there is a c harge to disconnect the loop and 
a charge to disconnect the port, and a charge to reconnect the 
loop and reconnect the port. BellSouth also proposes to collect, 
up front, charges for future disconnection of these elements. 
(EXH 11, p.17) He further states that BellSouth's operational 
support systems (OSSs) are set up so that if a request involving 
a loop and port comes through, the OSSs would assign the closest 
loop and port. He argues that there is no reason why this cannot 
be done on one service order within BellSouth's provisioning 
system. (EXH 11, p.32) 

As stated earlier, BellSouth argues that when an ALEC orders 
a loop/port combination, BellSouth must separate the request into 
two separate service orders and p rocess the request as separate 
elements for billing purposes. However, MCIm witness Hyde states 
that there is no technical reaso~ why BellSouth cannot use the 
existing telephone number identifier for the loop so that it can 
be processed by nonaccess billing systems on the same service 
order with the port. (EXH 6, pp.25, 34-35) As recommended in 
Issue 5, staff agrees with MCIm t hat BellSouth can use the same 
telephone number assigned to the loop and not have to break apart 
the loop and port combinations for processing purposes. 
Furthermore, staff would point out that language in both the 
AT&T/BeIISouth and MCIm/BellSouth Agreements specifically states 
that currently combined elements will remain connected. 
Therefore, staff believes BellSouth should be required to 
process each loop/port combination under one service order 
without breaking apart the loop/port combination into individual 
UNEs and having AT&T or MCIm recombine them at the collocation 
facility. 

AT&T witness Falcone states that BellSouth's collocation 
proposal is illegal. (EXH 17, pp.37-38) He notes that AT&T's 
recent-change process for the loop and port combination would 
only involve notifying the switch that an ALEC is now the carrier 
for billing purposes. The switch records the customer's local 
and access usage data for billing purposes. (EXH 17, pp.93-94) 
Therefore, the cost associated with the migration of an existing 
BellSouth customer should only involve "processor time to reflect 
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the change in who is serving the customer, and to activate 
different billing systems to reflect the use of unbundled network 
elements by the CLEC." (TR 211) AT&T witness Falcone further 
states that: 

... requiring physical separation of the loop 
and switch is not necessary and would 
tremendously increase the nonrecurring 
costs ... For example, in Georgia, one new 
entrant estimating $300,000 in construction 
costs, taking several months to establish 
three collocation facilities. (TR 309; TR 
323) 

Even with the collocation facility in place, witness Falcone 
states that AT&T is not going to win too many customers if 
customers have to be told that they may be out of service for 
four hours. (EXH 17, p.47) 

Staff's review of the audit of BellSouth's nonrecurring cost 

study reveals, in part, the opinion that: 


The DDC-1 schedules filed by BellSouth do not 
represent the migration of an existing 
BellSouth customer for scenarios in Issue 8. 
BellSouth's definition of migration is 
resale. It appears that the DDC-1 schedules 
assume that the loop and port have to be 
separated to be provided to the Alternative 
Local Exchange Company . (EXH 2 0, p. 3) 

In regard to the above-cited opinion, staff witness Young states 
that: 

.. . that's my judgement of their information 
that they gave me ... their answer is the cost 
study did not address migration. That's for 
almost every single subject matter expert we 
interviewed. (EXH 21, pp.42-43), (EXH 20, 
pp.17-48) 

Staff believes that BellSouth's collocation proposal would 
be costly, disruptive, and unnecessary for the migration of an 
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existing BellSouth customer, as AT&T witness Falcone testifies. 
(TR 309) Staff believes that BellSouth's proposals to break 

apart loop/port combinations th~t are currently connected and to 

force AT&T or MClm to have a collocation facility where the 

unbundled loop and the unbundled port can be recombined, is in 

direct conflict with the terms of the Agreements and the Eighth 

Circuit Court's decision. The Eighth Circuit Court's decision 

states: 


Initially, we believe that the plain language 
of subsection 251 (c) (3) indicates that a 
requesting carrier may achieve the capability 
to provide telecommunications services 
completely through access to the unbundled 
elements of an incumbent LEC's network. 
Nothing in this subsection requires a 
competing carrier to own or control some 
portion of a telecommunications network 
before being able to purchase unbundled 
elements. (US 96-3321, p.38 of 47) 

As discussed in Issue 7, staff believes that BellSouth's 
requirement that an ALEC must be collocated in order to purchase 
UNEs is in violation of the Court 's decision regarding subsection 
251 (c) (3) of the Act. The Court further states that the Act 
permits an ALEC to obtain the ability to provide 
telecommunications services entirely through the unbundled access 
provisions in subsection 251 (c) (3). (TR 258-259) 

Staff recommends that the Commission reject BellSouth's cost 
proposal which involves: 1) breaking apart the loop/port 
combination currently serving an existing BellSouth customer; 2) 
requiring AT&T or MClm to put the loop and port back together; 
and 3) forcing AT&T or MClm to set up a collocation space in 
order to provide service via UNEs. Staff's rationale is 
threefold. First, BellSouth's proposal appears to be a breach of 
the Agreements; second, BellSouth's proposal appears to be 
inconsistent with the Eighth Circuit Court's interpretation of 
subsection 251(c) (3) of the Act; and third, staff does not 
believe that BellSouth's collocation proposal addresses the issue 
at hand which is specifically the migration of an existing
BellSouth customer. 
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III. 	Development Of Nonrecurring Charges For The Migration Of An 

Existing BellSouth Custome~ Without Loop/Port Separation 


MCIm's and AT&T's proposed cost components for each of the 
loop/port combinations at issue in this proceeding are shown in 
Tables A8-1, A8-2, A8-3, and B8~1. Staff would note that the 
proposed NRCs shown below each of these tables have been 
calculated using the same formula as proposed by MCIm and AT&T. 
(EXH 	 5, TAH-1,-2,-3, pp.1-3 and EXH 6, pp.104-106 (TAH-4a); EXH 
12, RJW-1, pp.1-4). Specifically, the NRCs have been calculated 
by adding 1) the installation worktime multiplied by the labor 
rate 	and 2) the disconnect worktime multiplied by the labor rate, 
multiplied by the disconnect discount factor. 

~ MCIm's Proposal: Until the Commission determines the 
appropriate NRCs for the loop/port combinations for the migration 
of an existing BellSouth customer, MCIm asserts in its Petition 
that: 

the nonrecurring charges will be determined 
by merely adding together these two stand 
alone rates ... the nonrecurring charges for 
performing this function should certainly be 
no more than $1.49, and MCIm contends that it 
should be less. 4 (Document No. 08754, pp.7-9) 

Actually, witness Hyde has f iled cost studies for MCIm based 
on the assumption that "soft dia l tone using dedicated inside 
plant and dedicated outside plant (DIP/DOP) was deployed in the 
BellSouth network and that BellSouth would not disconnect the 
loop and port before furnishing the UNEs to MCIm." (TR 87) 

With respect to MCIm's proposed NRCs for all the loop/port 
combinations, MCIm's witness Hyde states that page 1 of his 
Exhibits TAH-1, 2, 3, and 4a mirror what BellSouth filed in 
Georgia, except that he removed the unnecessary functions and 

4SellSouth currently charges $1 . 49 to perform a PIC (Presubscribed 
Interexchange Carrier) change . A PIC change is the process by which 
telecommunications end users switch long distance providers. MCIm believes the 
functions necessary to migrate a l oop and port combination are essentially the 
same as performing a PIC change . 
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reduced BellSouth's proposed fallout rate from 20 percent to 3 
percent. (EXH 6, pp.69-73) 

Fallout Resolution (LCSC JFC 2300) 

MClm witness Hyde assumes there will be fallout resolution 
costs associated with the local carrier service center (LCSC), 
job function code (JFC) 2300. ~his center serves as the customer 
point of contact where orders c ontaining errors are resolved. 
(EXH 6, p.3l) MClm proposes a ~CSC installation worktime of 
0.0075 hours based on 3 percent of the orders falling out during 
the provisioning process. MClm further assumes that each fallout 
condition takes 15 minutes on a~erage to resolve. MCl only 
assigns LCSC installation worktimes to the initial combined 
loop/port. (EXH 5, p.l of TAH-l, 2, 3, and EXH 6, p.104 (TAH-4a)) 
Witness Hyde states that fallout resolution worktime should be 
only applied to the first, not additional, loop/port 
combinations, because BellSouth assumes fallout resoluti on on a 
per order, not per loop/port combination basis. (EXH 6, pp.76­
77) He further states that he proposes a 3 percent fallout rate 
because BellSouth witness Stacy indicated, in the Georgia 
proceeding, that this is what BellSouth currently experiences. 
(EXH 6, pp.B2-8 3 ; TR 87) However, while witness Stacy indicates 
that "BellSouth has achieved a flow-through rate of approximately 
97 %," (EXH 6, p.194) witness Stacy continues with: 

.. . in certain exchanges for retail 
residential services, although many other 
exchanges are significantly lower. This rate 
has been achieved after approximately 15 
years of effort in designing, and re­
designing the network and OSS supporting 
provisioning. . .. BellSouth's experience with 
UNEs is less than 2 ye a rs old to date, 
despite significant investments in OSS, man­
years of effort by subject matter experts, 
and several trials with facility based CLECs, 
the current flow-through rate for UNEs is 
stillO %! .. . There is simply no reason to 
anticipate that flow through will exceed BO% 
in the foreseeable future. (EXH 6, pp.194­
195) 
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In another example, Witness Hyde notes that Southwestern 
Bell currently experiences a flow-through rate of 99 percent via 
its EASE provisioning system. When asked if this rate 
corresponds to resale or UNEs, his understanding is that it 
relates to resale and that Southwestern Bell has indicated that 
it expects to achieve this rate for UNE provisioning as well. 
(EXH 6, pp.83-93) In addition, witness Hyde points out that the 
President of the United States Telephone Association, Mr. Roy 
Neel, in the En Banc on State of Local Competition before the 
Federal Communications Commission on January 29, 1998, stated: 

[b]ut you look in BellSouth alone, there is 
one C-LEC in BellSouth and we can get you the 
details about this, thiat has achieved a flow­
through rate of 97 percent over the last few 
months. (TR 97) 

However, the record does not reflect whether or not this flow­
through rate applies to resale o~ UNEs. 

Recent Change Line Translations (RCMAG JFC 4N1X) 

MCIm also assumes recent-change translation. A recent­
change translation process for a loop and port combination simply 
involves notifying the switch tha t an ALEC is now the carrier for 
billing purposes. (EXH 17, pp.92-94) The costs for this activity 
are booked to JFC 4N1X. (EXH 5, p.1 of TAH-1, 2, 3 and EXH 6, 
p.104 (TAH-4a)) Witness Hyde st~tes that the recent-change

I

translation job function would have to be manually performed 
today. (EXH 6, pp.29-30) However, he further states that: 

... there's no reason to believe that could 
not be mechanically ha ndled as well. In a 
going-forward environme nt, it should be. As 
a matter of fact, with~n ESSX and certain 
other functions, BellSauth gives that 
capability to ESSX customers to allow direct 
interface to recent-chan ge translations in 
order to change features. (EXH 6, p.30) 

Staff would point out that ih cases not involving designed 
services (e.g., Integrated Services Digital Network (ISDN) and 
Digital Signal 1.544 Mbps (DS1) applications), where fallout does 
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not occur , and when electronic ~ecent-change translation is 
available, the time to migrate an existing BellSouth customer to 
an ALEC, i.e., changing the presubscribed local carrier (PLC) 
code , should be equal to the time it takes BellSouth to migrate a 
customer to an IXC, i .e., changing the PIC code . 

Designed Services 

MCIm's witness Hyde states that charges for ISDN and DSl 
loop/port combinations are higher than 2-wire and 4-wire analog 
loop/port combinations because these applications involve 
designed services (i.e., Circuit Provisioning Group (CPG) , 
Account Customer Advocate Center (ACAC) , and Special Services 
I nstallation and Maintenance (SSIIM) ) , where BellSouth provides 
not only dial tone as in plain old telephone service (POTS), but 
also data transmission capability. (EXH 6, p .3 2) 

Table A8-1: 	 MClm's Proposed ~rktimes For 2-Wire and 
4-Wire Analog Loop/Port 

FUNCTION JFC Installation 
First/Add' 1 

(Hours) 

Qisconnect 
First/Add' 1 

(Hours) 

Direct 
Labor Rate 

Disconnect 
Discount 

Factor 

I 

I 

LCSC 2300 0 . 0075 0.0000 0 .0 000 0 . 0000 $42 . 09 N/A 

RCMAG 4NlX 0 . 0250 0 . 0250 0 . 0125 0 . 0125 $37 . 34 0.9133(2-W) I 

0.8350(4 -W ) J 
Source: Witness Hyde's Exhibit TAH-l, p.l (Issue Ba); Witness Hyde's Exhibit 
TAH-2, p.l (Issue Bc) 

MCIm's proposed NRCs for the first/additional 2-wire analog 
loop/port combination are $1 . 67 55 and $1 . 3598 , respectively. (EXH 
5, p.l of TAH-l) MCIm's p r oposed NRCs for the first/additiona l 
4-wire analog loop/port combination are $1.6389 and $1 . 3232 , 
respectively. (EXH 5 , p.l of TAH-2) 
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Table A8-2: 	 MCIm's Proposed Worktimes For 2-Wire ISDN 
Loop/Port Combinqtion 

FUNCTION JFC Installation 
first/Add ' l 

(Hours) 

Disconnect 
First/Add ' l 

(Hours) 

Direct 
Labor Rat e 

Disconnect 
Discount 
factor 

LCSC 2300 0.0075 0.0000 O.qooo 0.0000 $42 . 09 N/A 

RCMAG 4N1X 0 . 0667 0 . 0667 0 . q333 0.0333 
- -­

$37.34 0.8248 

Source : Witness Hyde's Exhi b it TAH- 3 , ~. l (Issue 8b) 

MCIm ' s proposed NRCs for the 2-wire ISDN first/additional 
loop/port combination are $3 . 8319 and $3 . 5162 , respectively. (EXH 
5 , p.1 of TAH - 3) 

Table A8-3: 	 MCIm's Proposed Work,times For 4-Wire DSl 
Loop/Port Combina~ion 

FUNCTION JFC Installation 
First/Add'l 

(Hours ) 

lPisconnect 
First/Add'l 

(Hours ) 

Direct 
Labor Rate 

Disconnect 
Discount 

Factor 

LCSC 2300 0.0075 0.0000 0 . 0000 0.0000 $42.09 N/A 

CPG 470X 0 . 0040 0 . 0000 0.0000 0 . 0000 $36.25 N/A 

ACAC 471X 0.0019 0.0019 0.0000 0.0000 $38 . 26 N/A 

SSIM 41lX 0 . 0075 0 . 0050 O.O(()OO 0.0000 $42 . 96 N/A 

RCMAG 4NIX 0.0250 0.0250 0.0150 0 . 0250 
- -­

$37 . 34 0.7675 
Source : Witness Hyde's EXH TAH-4a, p . l (EXH 6, p . 104 ) (Issue 8d) 

MCIm ' s proposed NRCs for the first/additional 4-wire DS1 
loop/port combination are $2 . 5054 and $1 . 9374 , respectively . (EXH 
5 , p . 104) 

~ AT&T's Proposal: AT&T has ~iled its cost studies based on 
the recent-change process . (TR 212) According to AT&T witness 
Falcone , the recent - change proce~s for a loop and port 
combination simply involves notif~ing the switch that an ALEC is 
now the carrier for billing purposes . The switch records the 
customer ' s local and access usage! data for billing purposes . (EXH 
17 , pp . 92-94) Specifically , AT&T ' S recent-change process assumes 
only fallout resolution costs associated with RCMAG job functions 
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and assumes that the switch translations are electronically 
performed. (EXH 17, pp.90-93) 

Fallout Resolution (LCSC JFC 2300) and Recent Change Line 
Translations (RCMAG JFC 4NIX) 

The LCSC, JFC 2300, is the customer point of contact where 
manual exchange of information woul d take place. The RCMAG, on 
the other hand, is a separate g~oup that is in charge of the 
information that is required to provision a service in a switch. 
(EXH 11, p.49) AT&T witness Walsh proposes zero LCSC 
installation worktime because a recent-change switch translation 
is all that is required which h~ believes would be handled by 
RCMAG. (EXH 12, pp.1-4) AT&T witness Walsh states that AT&T's 
Non-Recurring Cost Model (NRCM) assumes an efficient OSS with 98 
percent of the fallout being electronically handled by the 
Provisioning Analyst Work Station ("PAWS"), or a similar OSS, 
involving only processing time. The remaining 2 percent would 
require manual assistance by BST's RCMAG to deliver recent change 
translation information to the s~i tch. (TR 196-211) The LCSC 
(JFC 2300) and the Connect & Test (JFC 2730) functions are not 
required with electronic ordering, and witness Walsh estimates no 
more than seventeen and a half mi nutes on average are required 
for the RCMAG to resolve fallout conditions. (EXH 11, pp.39-40) 
Witness Walsh further states tha t cross-audits performed as a 
"regular general maintenance routine" can totally avoid 
synchronization problems that le~ d to fallout. The costs of such 
audits would be captured in recurring rates. (EXH 11, pp.44-46) 
Witness Walsh believes that fal10ut in the LCSC can be 
automatically returned to the CLEC. (EXH 11, p.74) Although he 
states the LCSC is not required, he mentions that BST's LCSC 
group might occasionally call the ALEC in an effort to manually 
resolve a problem. (EXH 11, p. 50) In this case, AT&T would 
assign fallout resolution cost only to the initial combined 
loop/port because AT&T views the entire ordering process as one 
order. (EXH 11, p.78) For example, while an order might consist 
of six li~es which would involve six internal processes, AT&T 
would asslgn the worktime only to the initial line. (EXH 11, 
pp. 78-79) 
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Table B8-1: 	 AT&T's Proposed Worktimes For All Of The Loop/Port 
Combinations At Issue In This Proceeding 

FUNCTION JFC Installation 
First/Add'l 

(Hours) 

Disconnect 
!t~ irst / Add ' 1 

(Hours) 

Direct 
Labor Ra t e 

Disconnect 
Discount 

Fact or 

RCMAG 4N1X 0 .0057 I 0 .0000 O.qooo 1 0 . 0000 $33.27 N/A 
-­

Source: Witness Walsh's Rebuttal Exhibit RJW-l (Issues 8a through 8d) 

Based on a 2 percent fallout rate , a fallout resolution time 
of 17 minutes, and a 10.4 percent overhead , AT&T's proposed NRCs 
for all the first/additional loqp/port combinations are $0.2081 
and $0.0000, respectively. (EXH 12, p.1 of RJW-1) However, 
witness Wal sh proposes a fallout, resolution time of 17.5 minutes, 
not 17 minutes. (EXH 11, pp.40-41) Therefore, staff has made the 
correction and the resulting NRC for the first loop/port 
combination , with overhead , should be $0.2143, not $0.2081. 

~ BellSouth's Proposal: 

With respect to the issue at hand, staff repeatedly tried to 
obtain the necessary information from BellSouth in order to 
determine the appropriate NRCs for the migration of an existing 
BellSouth customer. Finally, BellSouth witness Caldwell 
identified which work center activities (i.e., LCSC/ACAC for the 
port and LCSC, Network Services, and RCMAG for the loop) would be 
necessary under the assumption tbat the migration of an existing 
BellSouth customer to either MClm or AT&T can be accomplished 
without separating the l oop/port combinations at issue in this 
proceeding. (EXH 37 , pp. 6-7) While BellSouth witness Caldwell 
did provide estimated values for these cost components (EXH 37, 
pp.6-19), staf f would note that Be llSouth did not actually 
develop nonrecurring costs from ~ migration standpoint for each 
of the loop/port combinations at issue in this proceeding. As 
discussed in Section II, BellSouth's nonrecurring cost 
development involves breaking apart the loop/port combination , 
requiring recombination and collocation . When asked to make a 
cost comparison of the loop/port ordered individually versus in 
combination, witness Caldwell responded the only cost savings is 
a reduction in the ACAC worktime. (EXH 36, pp.1 2-1 3) 
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Turn-up (ACAC JFC 471X)/Fallout Resolution (LCSC JFC 2300) 

The work activities associ a ted with the ACAC are the 
coordination of the service tur1 -up and the turn-up testing. (EXH 
36, p.11) According to witness Caldwell's Exhibit DDC-1, 
Bel1South's proposed fallout re J olution costs are based on a 
fallout rate of 20 percent, wit H a fallout resolution time of 15 
minutes. (EXH 35, pp.1- 3 1) 

IV. 	 Staff's Recommended Nonrecurring Charges For The Migration 

Of An Existing BellSouth C~stomer Without Loop/Port 

Separation. 


Based on the record evidence, staff believes that the 

loop/port combinations at issue in this proceeding should be 

priced at UNE rates by identifyi~g the duplicate and unnecessary 

charges to be eliminated when applying the pricing standards 

recommended in Issues 2 and 4. Staff would note that all parties 

agreed to the wording of Issue 8~ which specifically addresses 

the question--What is the approp~iate nonrecurring charge for 

each of the loop/port combinatioh s for the migration of an 

existing BellSouth customer? I 


Staff believes that MCIm and AT&T are requesting the 
migration of the loop and port that are serving an existing 
BellSouth customer. When AT&T o r MCIm wins the customer, it 
wants the loop and port that is ~urrently serving the BellSouth 
customer "as is." AT&T (TR 195) and MCIm (EXH 6, p.15) state 
that migration involves migrating a customer from one local 
provider to another, and they believe the NRC for each loop/port 
combination should be priced at tihe cost-based UNE rate that will 
be determined by this Commission .! (Order No. PSC-98-0368-PHO-TP, 
p.9) However, BellSouth's witness Varner states that "there 
really is no such thing as migration of a loop and port ... " (EXH 
24, p.14) Typically, migration is moving the customer from one 
carrier to another carrier. It is synonymous with switch "as 
is," and, therefore, the NRCs for the loop/port combination 
should be priced at the resale r~te. (EXH 24, pp.14-l8) A switch 
"as is" pertains only to a resale· environment. (Varner TR 400) 
Nonetheless, when BellSouth's subject matter experts (SMEs) were 
questioned concerning whether or n ot BellSouth's cost study 
addresses the issue of migration in the context of this 
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proceeding, all 13 SMEs said th~t the "BellSouth cost study did 
not address migration." (EXH 20" pp.17-47) 

BellSouth had the opportun~ty to refute AT&T/MCIm's cost 
components based on the migration of an existing BellSouth 
customer. Staff believes BellSouth has not done so. Witness 
Caldwell provided worktime esti~ations under the assumption that: 

the Commission decides that the migration of 
an existing BellSouth customer to either MCIm 
or AT&T can be accomplished by means of 
network elements already combined in the 
BellSouth network--tha;t is to say the loop 
and port combinations at issue in this 
proceeding--and at element prices without 
physical separation. (EXH 37, pp. 6-19) 

MCIm's NRCs are based on too ay's environment, whereas AT&T's 
are based on a totally forward-l ooking approach. (EXH 6, p.86) 
All of AT&T's proposed NRCs are the same. However, MCIm's 
witness Hyde states that the NRCk for ISDN loop/port combinations 
should be higher than the analog loop/port combinations because 
ISDN applications involve added costs associated with designed 
services. (EXH 6, p.32) Staff agrees with MCIm that charges for 
the ISDN and DS1 loop/port combinations should be higher than the 
analog loop/port combinations. 

Staff has based its recommended NRCs on today's environment. 
(EXH 6, p.86) Upon review of the evidence in this case, staff's 
adjustments to the parties' cost components are based on the 
following discussion. 

Fallout Resolution (LCSC JFC 2300) 

Staff believes that BellSouth's and the Petitioners' fallout 
rates represent the high/low of what is achievable during the 
life of these agreements. To complicate matters, the majority of 
the evidence upon which the petit~oners rely pertains to resale­
based fallout. On the other hand~ BellSouth's proposed fallout 
rate (20%) appears to be based on ordering individual UNEs, 
rather than combinations. Staff ~ould note that this proceeding 
is specific to the migration of 190p/port combinations in which 
the elements are already connecte~. While it is reasonable to 
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assume that fallout rates will not improve markedly over the life 

of these agreements, the crux of the problem is estimating how 

the fallout rate for the combina tion orders at issue in this 

proceeding will compare to the i allout rates for resale and 

individual UNE orders. Staff believes that the fallout rate for 

these combination orders will be greater than the fallout rate 

for resale, but significantly less than the fallout rate for 

individual UNE orders. This asSessment is based on the nature of 

the provisioning process for resale, individual UNE, and existing 

combination orders. MC1m propoSed a 3% fallout rate based on 

BellSouth specific evidence cited earlier in this recommendation 

which indicates that 3% is the best fallout rate that can be 

obtained under a resale scenario. BellSouth's proposed fallout 

rate of 20% appears to be based on an individual UNE scenario. 

Given the 3-20% range, staff believes a fallout rate of 5% is 

reasonable for the migration of loop/port combination orders in 

which the elements are already connected. 


The second piece of the fallout issue is how long it takes 

to clear each downstream fallout l condition. There is significant 

agreement among the parties in t hat BellSouth and MC1m both 

estimate 15 minutes, and AT&T es t imates 17 or 17.5 minutes. 

Consequently, staff believes it is reasonable to assume a fallout 

resolution time of 15 minutes. 


To summarize, staff recommemds a 5% fallout rate and a 
fallout resolution time of 15 mimutes, per order. These 
assumptions are reflected in staff's recommended nonrecurring 
rates for the loop/port combinat i ons which are shown in Table 
111-2. 

Recent Change Line Translations (RCMAG JFC 4N1X) 

The RCMAG is a separate group that is in charge of the 
information that is required to provision a service in a switch. 
(EXH 11, p.49) BellSouth (EXH 35, DDC-1, pp.11,13,17,27,29,and 
33) and MC1m (EXH 5, p.1 of TAH-1 and -2, and EXH 6, p.104 (TAH­
4a)) propose the same worktimes o~ 0.0250 for manually performing 
the switch translations for each ~oop/port combination. AT&T, on 
the other hand, does not propose 8 worktime for performing the 
actual switch translations because AT&T believes this should be 
handled electronically. Staff agr ees with MC1m and BellSouth. 
Therefore, staff recommends that t he proposed worktime of 0.0250 
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hours for manually performing switch translations is appropriate 
for all the loop/port combinatiqns, except the 2-wire ISDN 
loop/port combination. Staff recommends that BellSouth's (EXH 
35, DOC-I, pp.15 and 31) and MC ]

\ 
m's (EXH 5, p.1 of TAH-3) 

proposed worktimes of 0.0667 hours for the 2-wire ISDN loop/port 
combination are appropriate. 

Labor Rates 

AT&T proposes the use of fully loaded labor rates which are 

based on an efficient provider's, rates. (EXH 11, p. 70) MCIm 

proposes the use of direct labor rates which are equal to 

BellSouth's direct labor rates. (EXH 5, p. 1 of TAH-1 and -2, and 

EXH 6, p.104(TAH-4a); EXH 35, DdC-1) Staff recommends that the 

Commission approve the use of the direct labor rates in the 

development of the NRCs for each

I 
of the loop/port combinations in 


this proceeding. 


Disconnect Worktimes 

AT&T and MCIm both agree tha t the disconnect should not be 
charged up front, but should be c harged at the actual time of 
disconnect. (EXH 11, p. 17; EXH 6" p. 54) Staff recommends that 
disconnect costs not be included in the development of the NRCs. 
Eliminating disconnect costs from up-front NRCs is a logical way 
to relieve some of the burden associated with high start-up 
costs. ALECs understand and acce pt that disconnect costs exist, 
and we believe it is more approp r iate to assess those charges at 
the time the costs are incurred. I 

Designed Services 

MCIm's witness Hyde states Uhat the proposed NRCs for ISDN 
and DS1 loop/port combinations a~e higher than 2- and 4-wire 
analog loop/port combinations bedause these applications involve 
designed services, i.e., CPG, ACAC, and SSIM, where BellSouth 
provides not only dialtone as in POTS, but also data transmission 
capability. (EXH 6, p.32) Simil~rly, witness Caldwell states 
that without switch compatibilit~, BellSouth would incur 
additional costs. (EXH 37, p.16-18) Staff agrees with BellSouth 
and MCIm that there are designed service costs associated with 
the ISDN/DS1 loop and port combina tions. However, as discussed 
earlier, BellSouth only provided estimated worktimes assuming the 

- 93 ­

~I J8 



DOCKET NO . 971140 - TP 
DATE: MAY 1, 1998 

migration of an existing BellSouth customer can be accomplished 
by means of the loop and port c0mb i nations at issue in this 
proceeding . staff would note t0at AT&T has not proposed designed 
service costs . (EXH 11 , pp . 80-82) Therefore , staff bel i eves 
MC1m ' s proposed designed servic~ worktimes are reasonable and 
recommends that the Commission ~pprove the use of such worktimes . 

Conclusion: 

Upon review of the record e vidence , staff recommends that 
the Commission approve the foll owing NRCs for each loop/port 
combination for the migration of an ex i sting BellSouth customer. 
Staff believes the following redommended cost components and 
result i ng NRCs are appropriate . Staff would note that the NRCs 
shown i n Table 111-2 have been qalculated using the same formu la 
proposed by BellSouth , AT&T , and MC1m . (EXH 35 , 00C- 1 , pp . 1-33 ; 
EXH 12 , RJW-1 , pp . 1 - 4 ; EXH 5 , TAIH - 1 ,- 2 ,- 3 , pp.1-3 and EXH 6 , 
pp . 104 - 106 (TAH-4a ) ) Specifically , the NRCs have been calculated 
by adding 1) the installation wo~ktime multiplied by the labor 
rate and 2) the disconnect workt~me multiplied by t he labor rate , 
multiplied by the disconnect discount factor . Please note that 
staff ' s recommended NRCs exclude' disconnect costs as discussed 
earlier in this issue. 

Table III-I: 	 staff's Recommend~d Cost Components For All 
Loop/Port Combinations (Note: The highlighted Job 
Functions only ap~ly to 4-Wire DSI Loop/Port 
Combinations) 

Disconnect 
Fi r s t /Add ' 1 

Direct~isconnectInstallationJFCFUNCTION 
Discount 

(Hours) 
Labor RateFl rst/Add 'l 

Factor(Hours) 

$42 . 09 N/A0 . 00000 . 0125 0 . 0000 o.odoo2300LCSC 

$37 . 34 N/A0 . 0250 0.0250 0.0000 0 . 00004N1XRCMAG 1 

471X 0 . 0019 0 . 0019 0 . 00:00 0 . 0000 $38 . 26 N/A*914.9 
qg§, 470X 0 . 0040 0 . 0000 0 . 00:00 0.0000 $36 . 25 N/A 

411X 0 . 0075 0 . 0050 0 . 00:00 0 . 0000 $42.9 6 N/A~§tm 
- _. 

mmended worktime for the 2 -~ire ISDN loop/port combination is 
0 . 0667 , as proposed by both BellSouth (EXH 35 , DDC-l , pp . 15 and 31) and MClm . 
(Witness Hyde ' s EXH 5 , Exhibit TAH-3) 
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TABLE III-2: 	 MCIm's, AT&T's, ~d Staff's Recommended 
Nonrecurring Cha~ge For Each Loop/Port Combination 
Based On The Mig~ation Of An Existing BellSouth 
Customer 

Network Elements First Additional 

MCIm AT&T STAFF MCIm AT&T STAFF I 

2-wire analog 
loop/port 

$1. 6755 $0.2143 $1.4596 $1. 3598 $0.0000 $0.9335 I 

I 

2-wire ISDN 
loop/port 

$3.8319 $0.2143 $3.0167 $3.5162 $0.0000 $2.4906 

I 

4-wire analog 
loop/port 

$1.6389 $0.2143 $1.4596 $1.3232 $0.0000 $0.9335 
I 

4-wire DS1 
loop/port 

$2.5054 

, 

$0.2143 $1.9995 

-­

$1.9374 

- - - .. ­.. _ 

$0.0000 

-

$1. 2210 

Staff would note that BellSouth's proposed NRCs for 
loop/port combinations are based ; on the disconnection and 
subsequent reconnection of the elements through use of the 
collocation space. As discussed earlier in this issue, staff 
believes BellSouth's approach is in direct conflict with the 
terms of the Agreements and the ~ighth Circuit Court's decision. 
Hence, staff has not included Be l lSouth's proposed NRCs in the 
above rate comparisons. 
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ISSUE 9: 	 Does the BeIISouth-Mc ~m interconnection agreement 

require BellSouth to ~ecord and provide MCIm with the 

switched access usage data necessary to bill 

interexchange carrier$ when MCIm provides service using 

unbundled local switch ing purchased from BellSouth 

either on a stand-alone basis or in combination with 

other unbundled netwo ~ k elements? 


RECOMMENDATION: Staff recommends that the Commission find that 

BellSouth is required under the Iterms of its interconnection 

agreement with MCIm to record and provide MCIm with switched 

access usage data necessary for ~CIm to bill IXCs when MClm 

provides service using unbundled local switching purchased from 

BellSouth either on a stand-alon~ basis or in combination with 

other unbundled network elements. 


POSITIONS 	OF PARTIES: 

BellSouth: 

The BellSouth-MCIm Interconhection Agreement requires 
BellSouth to record all bil ~ able usage events and send the 
appropriate recording data t o MCIm. This does not include 
intrastate interLATA data. 

AT&T: 

No position. 

MCIm: 

Yes. BellSouth is required to record the usage data and send 
it to MCIm in the appropriate format. 

STAFF ANALYSIS: 

MC~ 

MCIm argues that the agreement in plain language 
specifically requires BellSouth t o provide switched access usage 
data to MCI. (MClm BR 45) MClm witness Parker testifies that 
Section 4.1.1.3 of Attachment VIII requires BellSouth to provide 
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recorded usage data on all completed calls. (TR 25 ) Section 4 

of attachment VIII is entitled &rovision of Subscriber Usage 

Data. Section 4.1.1.3 provides that: 


BellSouth shall provi~e MCIm with copies of 
detail usage on MClm a ccounts. However, 
following execution ot this Agreement, MCIm, 
may submit and BellSouth will accept a PON 
for a time and cost estimate for development 
by BellSouth of the capability to provide 
copies of other detai] usage records for 
completed calls originating from lines 
purchased by MCIm for resale. Recorded usage 
data includes, but is not limited to, the 
following categories af information: 

Completed Calls 
Use of CLASS/LASS/Custom Features (under 
circumstances where BeQISouth records 
activations for its owh end user billing) 
Calls to Information P~oviders Reached Via 
BellSouth Facilities a h d Contracted by 
BellSouth 
Calls to Directory Ass i stance Where BellSouth 
Provides Such Service t o an MCIm Subscriber 
Calls Completed Via BellSouth-Provided 
Operator Services Wher~ BellSouth Provides 
Such Service to MCIm's Local Service 
Subscriber and Usage is Billed to an MCIm 
Account. 

For BellSouth-Provided lMULTISERV Service, 
Station Level Detail Re cords Shall Include 
Completed Call Detail and Complete Timing 
Information Where Technically Feasible. 

Witness Parker also testifies that Section 7.2.1.9 provides that 
the usage data required includes all data, and, particularly, 
switched access usage information~ which MCIm needs to bill 
interexchange carriers (IXCs) for originating and terminating 
switched access charges. Id. MC ~m argues that BellSouth witness 
Hendrix acknowledges that the agr~ement requires BellSouth to 
provide MCIm data on all complete~ calls (EXH 26 p53, MCIm BR 45) 

- 97 ­

~14 2 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

Section 7.2.1.9 providesSection 7 is entitled Local switching. 
that: 

BellSouth shall record all billable events, 
involving usage of the element, and send the 
appropriate recording data to MCIm as 
outlined in Attachment VIII. 

MCIm argues that the requiremen~ to provide usage data is derived 
from the Act's definition of neuwork element at Section 
3 (a) (2) (45) to include "informat:ion sufficient for billing and 
collection." (MCIm BR 45) 

MCIm witness Martinez notes' that Section 7.1.1 of Attachment 

III provides that local switching: 


shall include all the f eatures, functions, 
and capabilities that the underlying 
BellSouth switch ... i s capable of providing, 
including but not limit ed to: ... Carrier 
pre-subscription (e.g., long distance 
carrier, intraLATA tol l ) [and] routing 
local, intraLATA, interLATA, calls to 
international subscrib~r's preferred carrier, 
call features (e.g., c~ll forwarding) and 
Centrex capabilities. 

(TR 798) He also notes that Section 2.6 of Attachment III 

provides that MCIm may use the l~cal switch to provide any 

feature, function or capability, or service within the capacity 

of a network element or network elements. Id. MCIm argues that 

when it purchases local switching from BellSouth, it is paying 

BellSouth for the capability to q e the access provider and has 

the right to use that capability.. (MCIm BR 46) 


MCIm argues that the provisioning of a combination of UNEs 

is a separate consideration from the pricing standard for the 

combination. It maintains that when it orders combinations of 

network elements, BellSouth must provision the combinations 

ordered regardless of the pricing: standard applied. (MCIm BR 46­
47) MCIm argues that BellSouth w~tness Hendrix acknowledges 

that, pursuant to Section 7.1.1, with local switching MCIm may 

route local, intraLATA and interLATA calls. (MCIm BR 48, TR 656) 
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MClm also argues that BellSouth wrongfully maintains that it 
is entitled to continue billing intrastate interLATA switched 
access charges when MClm provide s service through UNE 
combinations that replicates retail service. (MClm BR 48-49) 
MClm argues that with local switching it acquires the capability 
t o provide switched access service for the price for local 
switching set forth in Part IV of the agreement. (MClm BR 50) 
For that reason, witness Martine z argues that it is wrong for 
BellSouth to retain switched acqess for itself, requiring MClm to 
effectively pay twice for the same switching capability. (TR 
798) He rejects BellSouth witness Varner's contention that to 
supply intrastate interLATA usa~e data is inappropriate as a 
distortion of the language in Section 7.2.1.9. (TR 797) 

MClm argues further that Section 1 of Attachment III 
requires BellSouth to provide MC~m with UNEs in accordance with 
FCC rules and regulations. (MClm BR 48) Witness Gillan 
testifies that the FCC considers! that the roles of local service 
provider and access provider "gOj hand-in-hand." (TR 280) He 
notes that in FCC 96-325, CC Doc~et No. 96-98, at ~356, the FCC 
concluded that: 

Section 251(c) (3) permits interexchange 
carriers and all other requesting carriers, 
to purchase unbundled e lements for the 
purpose of offering ex~hange access services, 
or for the purpose of wroviding exchange 
access services to the$selves in order to 
provide interexchange $ervices to consumers. 

He also points to 47 C.F.R. §51. 3 07(c) and §51.309(a) and (b) in 
support of his contention that unbundled access provides AT&T, 
not BellSouth, with the right to offer switched access. (TR 278­
279) He further notes that in i~s September 27, 1996, Order on 
Reconsideration in that docket, ~CC 96-394, the FCC determined at 
~11 that: 

when a requesting carrier purchases the 
unbundled local switchi~g element, it obtains 
all switching features in a single [network] 
element on a per-line b psis ... Thus, a 
carrier that purchases t he unbundled local 
switching element to se r ve an end user 
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effectively obtains t~e exclusive right to 
provide all features, functions, and 
capabilities of the switch, including 
switching for exchange access and local 
exchange service, for that end user. 

(TR 281) He argues that BellSo~th's position that it may retain 
I 

intrastate interLATA access would wrongly define the switch 
element as providing an entrant with only the functionality to 
provide some, not all, services to end users. That position, he 
maintains, is indefensible. (T R 281-82) 

Bel~South 

BellSouth witness Hendrix ~estifies that under Section 
7.2.1.9 of Attachment III of the! agreement, BellSouth is required 
to "record all billable events involving usage of the element, 
and send the appropriate recordi~g data to MClm as outlined in 
Attachment VIII." He states tha~ interstate access records will 
be transmitted to MClm via the Access Daily Usage File (ADUF). 
(TR 632) 

Witness Hendrix testifies, f urther that, pursuant to Section 
7.2.1.15 of Attachment III, MClm , may only offer features within 
the capability of the switch tha~ BellSouth offers to itself or 
to another party. (TR 655) He pgrees, however, that MClm has 
the ability with local switching to route local intraLATA and 
interLATA calls. (TR 656) 

He also testifies that, pur$uant to Section 7.2.1.9, 
BellSouth will provide usage data to MClm that will enable MClm 
to bill its end users. (TR 658) Since BellSouth claims it 
retains intrastate interLATA acce ss, however, such calls, he 
asserts, are not "billable event s " for MClm with respect to its 
end users, and therefore it is no t appropriate for BellSouth to 
supply usage data for them. (TR 656-57) Witness Hendrix agrees 
that no language in the agreement requires that the parties treat 
interstate access and intrastate interLATA access differently, 
but he argues there is no languag~ that would preclude different 
treatment either. (EXH 26 p52-530 BellSouth argues that Section 
7.2.1.9, which requires BellSouth to record all billable events 
and send the appropriate data to MClm, does not obligate it to 
provide intrastate interLATA usage data. 

I 
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Concerning switched access , Be11South witness Varner 
testifies that: 

Whereas the FCC has d~termined that 
interstate access is to be billed by the ALEC 
when the ALEC provide$ service to its 
customers using BellSouth's unbundled 
elements, this Commis s ion has not made a 
similar determination on intrastate, 
interLATA access ... Since the FCC has chosen 
to eliminate access c Harges for these 
services, a source of contribution to support 
intrastate rates has been removed. 
Consequently, this Commission should consider 
what action should be taken to offset any 
loss of contribution ~reviously provided by 
interstate access char'ges. 

(TR 402-03). He acknowledges, however, that he cannot be certain 
that this has happened and he is: merely suggesting to the 
Commission that it ought to inqu~ re into whether the FCC's 
decision has caused such a probl e m for the states. (EXH 24 pl17) 
BellSouth states that access cha f ges are a significant source of 
Universal Service Support and thf question, therefore, of whether 
ALECs purchasing unbundled local switching may bill for 
intrastate interLATA access is n 0t one to be properly decided in 
this proceeding. (BellSouth BR 40) 

Witness Varner asserts, more over, that, when MClm orders 
local service through "switch as is,u it is offering service 
resale and BellSouth will, accord ingly, continue to bill the 
applicable access charges. In t hat case, he maintains, it is not 
necessary to provide usage data to MClm. (TR 403) 

Finally, BellSouth observes that Section 4.1.1.2 of 
Attachment VIII of the agreement requires it to "provide MClm 
with Recorded Usage Data in accor~ance with provisions of Section 
4.U (BellSouth BR 41) Section 41 is entitled Provision of 
Subscriber Usage Data. BellSouth argues that Section 4 obligates 
it only to provide "billableu usap e data and that, only in the 
context of resale. (BellSouth BR 42) For support, it cites 

I
Section 4.2.1.1, which provides t ~at: 
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BellSouth shall provi~e MCIm with unrated 
[Exchange Message Rec~rd System] records 
associated with all b i llable intraLATA toll 
and local usage which they record on lines 
purchased by MCIm for resale. 

(BellSouth BR 42) 

Conc)lusion 

BellSouth's position that ~t is not obligated to provide 
MCIm with usage data for intras yate interLATA calls rests on its 
contention that the service MCIm provides when provisioned with a 
BellSouth loop-port combination replicates an existing BellSouth 
retail service. Under service ~esale, BellSouth is entitled to 
bill access charges; MCIm does ~ot acquire the functionality of 
BellSouth's switch. Hence, in that context, a case can be made 
that BellSouth need not supply Me Im with usage data for 
intrastate interLATA calls pursuant to Section 7.2.1.9 of 
Attachment III. Such calls woul d not be "billable events" to its 
end users for MCIm. 

Staff disagrees, however, wi th BellSouth that in providing 
service by means of unbundled lo~ps and switch ports, MCIm 
replicates an existing BellSouth service. (See analysis in Issue 
7.) Here, staff notes that with the acquisition of local 
switching through the purchase o f an unbundled switch port, the 
record supports that MCIm gains ~ he right to provide all 
features, functions, and capabil i ties technically feasible within 
the switch, including exchange a c cess service. 47 C.F.R. 
§51.3l9(c); Act, §3(a) (2) (45). ](n addition, staff notes that 
BellSouth must provide MCIm, as a requesting carrier, with access 
to any unbundled network element in a manner that allows MCIm to 
provide any telecommunications service that can be offered by 
means of that network element, 4~ 

I 
C.F.R. §5l.307(c), and that 

BellSouth may not impose limitat1ons, restrictions, or 
requirements on requests for, or for the use of, unbundled 
network elements that would impai~ the ability of MCIm to offer a 
telecommunications service in the: manner that MCIm intends, 47 
C.F.R. §51.309(a); Act, §25l (c) (3 ). Accordingly, staff 
recommends that the Commission fi nd that BellSouth is required 
under the terms of its interconnection agreement with MCIm to 
record and provide MCIm with swit~hed access usage data necessary 
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for MClm to bill IXCs when MClm provides service using unbundled 
local switching purchased from BellSouth either on a stand-alone 
basis or in combination with otfuer unbundled network elements. 

Section 7.2.1.9 of Attachme nt III quite plainly provides 
that: 

BellSouth shall record all billable events, 
involving the usage oft the element, and send 
the appropriate record ing data to MClm as 
outlined in Attachment VIII. 

Section 4.1.1.3 of Attachment V~II provides that BellSouth shall 
supply MClm with recorded usage data for "completed calls." No 
language in the agreement sets alpart intrastate interLATA calls 
from "completed calls." Staff b~lieves that BellSouth's argument 
that it is required by Section 4: of Attachment VIII only to 
supply MClm with billable usage 8 ata in a resale context is 
unsustainable. Section 4 sets f~ rth requirements generally for 
the provision of subscriber usage data. Section 4.2.1.1, on 
which BellSouth relies, speaks on ly of billable intraLATA toll 
and local usage in the context o f resale. 

With respect to BellSouth's obligation to provide usage data 
for all billable events, staff believes that the pertinent 
language of the agreement is pla i n and unambiguous. Again, 
because it is so, it is the Comml ssion's task merely to determine 
what intent the language express e s. 

Staff recommends, therefore~ that the Commission should find 
that BellSouth is required under lthe terms of its interconnection 
agreement with MClm to record and provide MClm with switched 
access usage data necessary for MClm to bill IXCs when MClm 
provides service using unbundled local switching purchased from 
BellSouth either on a stand-alone basis or in combination with 
other unbundled network elements. 
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ISSUE 10: 	 Does the AT&T-BellSouth interconnection agreement 
require BellSouth to record and provide AT&T with 
detail usage data for switched access service, local 
exchange service and l 

I 

ong distance service necessary 
for AT&T to bill cust omers when AT&T provides service 
using unbundled network elements either alone or in 
combination? 

RECOMMENDATION: Staff recommend$ that the Commission find that 
BellSouth is required under the terms of its interconnection 
agreement with AT&T to record a~d provide AT&T with switched 
access usage data necessary for AT&T to bill IXCs when AT&T 
provides service using unbundledl local switching purchased from 
BellSouth either on a stand-alon~ basis or in combination with 
other unbundled network elements:. 

POSITIONS 	 OF PARTIES 

BellSouth: 

The BellSouth-AT&T Interconhection Agreement requires that 
BellSouth record all billable usage events and send the 
appropriate recording data t o AT&T. This does not include 
intrastate interLATA data. 

AT&T: 

The Interconnection Agreemerlt clearly requires BellSouth to 
provide the data needed by ~T&T to appropriately bill its 
customers. 

MCIm: 

No position. 
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STAFF ANALYSIS: 

AJ~&T 

AT&T witness Eppsteiner te~tifies that Attachment 7 of 
AT&T's agreement with BellSouth sets forth BellSouth's obligation 
to provide usage data for switc~ed access service. (TR 159) He 
testifies that Section 2.1 provjdes that: 

I 

BellSouth shall provi d e AT&T with Recorded 
Usage Data in accordatice with this Attachment 
7 . 

Id. He testifies further that Section 3.1 provides that: 

BellSouth will record all usage originating 
from AT&T customers using BellSouth-provided 
Elements or Local serv~ces. Recorded Usage 
Data includes, but is not limited to, the 
following categories of information: 

Completed Calls 
Use of Feature Ac t ivations for Call 
Return, Repeat Di~ling, and Usage 
Sensitive Three Wa y 
Rated Calls to In f ormation 
Providers Reached Via BellSouth 
Facilities 
Calls to Directory Assistance Where 
BellSouth Provides Such Service to 
an AT&T Subscribe~ 
Calls Completed V~a BellSouth­
Provided Operator Services Where 
BellSouth Provide~ Such Service to 
AT&T's Local Servi1ce Customer 
originating from AT&T's customer or 
billed to AT&T 
For BellSouth-Provided Centrex 
Service, Station Le vel Detail 
Records Shall Incl ude Completed 
Call Detail and Co~plete Timing 
Information 

- 10 9 ­

-} ~ (l
I '-. ..J 



DOCKET NO. 971140-TP 
DATE: MAY 1, 1998 

I
Id. Witness Eppsteiner testifies that the language of the 
agreement was crafted broadly ePtough to include interstate and 
intrastate access service, loca] exchange service and long­
distance service. Id. 

Witness Eppsteiner testifi~s that BellSouth has not provided 
correct usage data for test calLs made by AT&T customers. He 
testifies that BellSouth has ne~ther provided usage data for 
interstate access services, nor for switching minutes of use. 
(TR 160, EXH 8 p37) 

AT&T relies also on the tes ~ imony of witness Gillan, which 
is discussed above in detail in ~ ssue 9. 

BellSouth 

BellSouth argues that AT&T ~itness Eppsteiner does not 
identify any language in the AT& T-BeIISouth interconnection 
agreement that would obligate Be l lSouth to provide intrastate 
interLATA usage data when AT&T is purchasing unbundled local 
switching from BellSouth. (EXH 26 p52; BellSouth BR 42) 
BellSouth argues further, as dis ~ussed in more detail in Issue 9, 
that, because the Commission has not ruled that a ALEC purchasing 
unbundled local switching is ent~tled to bill for intrastate 
interLATA access, BellSouth will continue to bill the applicable 
charges on intrastate interLATA Galls. (BellSouth BR 43) It 
argues also that there is no neeq for it to furnish intrastate 
interLATA usage data to AT&T. Jrl . 

Conclusion 

As in Issue 9, BellSouth's ~osition that it is not obligated 
to provide AT&T with usage data for intrastate interLATA calls 
rests on its contention that ~he service AT&T provides when 
provisioned with a BellSouth loop-port combination replicates an 
existing BellSouth retail service. ' Under service resale, BellSouth 
is entitled to bill access charges; AT&T does not acquire the 
functionality of BellSouth's swi t ch. Hence, in that context, a 
case can be made that, BellSouth need not supply AT&T with usage 
data for intrastate interLATA ca~ls pursuant to Sections 2.1 and 
3.1 of Attachment 7. Such calls w~uld not be "billable events" to 
its end users for AT&T. 
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Staff disagrees, however, with BellSouth that in providing 
service by means of unbundled loops and switch ports, AT&T 
replicates an existing BellSouth service. (See analysis in Issue 
7 . ) Here, staff notes, as for MCIm, that the record shows that, 
with the acquisition of local sw~tching through the purchase of an 
unbundled switch port, AT&T ~ains the right to provide all 
features, functions, and capabi l ities technically feasible within 
the switch, including exchangle access service. 47 C.F.R. 
§51.319(c); Act, §3(a) (2) (45). In addition, staff notes that 
BellSouth must provide AT&T, as a requesting carrier, with access 
to any unbundled network elemen ~ in a manner that allows AT&T to 
provide any telecommunications service that can be offered by means 
of that network element, 47 C.F.~. §51.307(c), and that BellSouth 
may not impose limitations, r~ strictions, or requirements on 
requests for, or for the use of~ unbundled network elements that 
would impair the ability of AT6,T to offer a telecommunications 
service in the manner that AT&T i~tends, 47 C.F.R. §51.309(a); Act, 
§251(c) (3). Accordingly, staff r e commends that the Commission find 
that BellSouth is required under the terms of its interconnection 
agreement with AT&T to record and provide AT&T with switched access 
usage data necessary for AT&T t~o bill IXCs when AT&T provides 
service using unbundled local s~itching purchased from BellSouth 
either on a stand-alone basis i or in combination with other 
unbundled network elements. 

Section 2.1 of Attachment 7 quite plainly provides that: 


BellSouth shall proviqe AT&T with Recorded 

Usage Data in accordande with this Attachment 

7. 

Section 3.1 of Attachment 7 provi des that BellSouth shall supply 
AT&T with recorded usage data for "completed calls." No language 
in the agreement sets apart i n trastate interLATA calls from 
"completed calls." 

With respect to BellSouth's obligation to provide usage data 
for switched access service, st a ff believes that the pertinent 
language of the agreement is plain and unambiguous. Again, because 
it is so, it is the Commission's task merely to determine what 
intent the language expresses. 
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Staff recommends, therefore , that the Commission find that 
BellSouth is required under t~e terms of its interconnection 
agreement with AT&T to record and provide AT&T with switched access 
usage data necessary for AT&T t o bill IXCs when AT&T provides 
service using unbundled local s witching purchased from BellSouth 
either on a stand-alone basis or in combination with other 
unbundled network elements. 

ISSUE 11: Should these dockets ~e closed? 

RECOMMENDATION: No, the parties should be required to submit a 
final arbitration agreement cop forming with the Commission's 
ultimate determination in this docket for approval within 30 days 
of issuance of the Commission's qrder. This docket should remain 
open pending Commission approval df the final arbitration agreement 
in accordance with Section 252 ~f the Telecommunications Act of 
1996. 

STAFF ANALYSIS: The parties should be required to submit a final 
arbitration agreement conforming with the Commission's ultimate 
determination in this docket for approval within 30 days of 
issuance of the Commission's order. This docket should remain open 
pending Commission approval of tHe final arbitration agreement in 
accordance with Section 252 of th~ Telecommunications Act of 1996. 
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