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DATE: SEPTEMBER 2 4, 1998 

TO : 

FROM: 

RE : 

C" (/) 
DIRECTOR, DIVI SION OF RECORDS AN D RE~~ING .. Y6 )ti/.1 0 

DIVISION OF WATER AND WASTEWATER (WALKER, REDEMANN~~~J 
DIVISION OF LEGAL SERVICES (REYES)~ ~ -, V 

DOCKET NO. 961006-WS - APPLICATION FOR CERTIFICATES UNDER 
GRANDFATHER RIGHTS TO PROVIDE WATER AN D WASTEWATER SERVI CE 
BY SPORTS SHINKO UTILITY , INC. D/B/A GRENEL EFE UTILITIES 
IN POLK COUNTY. 
COUNTY : POLK 

AGENDA: 10/06/98 - REGULAR AGEN DA - PROPOSED AGENCY ACTI ON -
INTERESTED PERSONS MAY PARTI CIPATE 

CRITICAL DATES: NONE 

SPECIAL INSTRUCTIONS: NONE 

FILE NAME AND LOCATION: S:\ PSC \ WAW \ WP \96 1006B .RCM 

gsE BACKGROUND 

On May 14, 1996, the Boa rd o f Cou:1t y Commi s :o~i o nl:'rs o f Po lk 
County (Coun l y Commission , Polk Co ur Ly or ~vu nty ) adopted a 
resolution pursuant to Section 367.171, Flor~ dn Stat utes, declaring 
t hat privately-owned water and wastew- ter utilities in that County 
were subject t o the provisions of Chapter 367, Florida Statutes. 
This Commission acknowledged the County's resolutio n by Order No . 
PSC- 96-0896-FOF- WS, issued July 11, 1996, in Docket No. 960674 - WS. 

This u tility system has provided water and wastewat e r service 
for customers in Polk County since 1977. In 1987 , it was a c quired 
by Sports S hinko Utility, Inc., d/b/a Gre nelefe Utilities 
(Grenele fe or utility ) . The utility provide s water l:le rvice for 
about 646 resident ial customers and 102 genera l service c ustomers 
and wastewater service f o r about 634 residential c ustomers. In 
1 996, Grenelefe recorded o perating revenues of $366 , 000 f o r water 
service a nd $210,000 for waste water service. Operating income of 

OOClJH!'"' f "1''1P.[R- OATE 

· , -.r · f\ c ·. i\ ~ 3/rt ( OR TING 



DOCKET NO. 961006-WS 
DATE: SEPTEMBER 24 , 1998 

$91,000 was reported for water service, while a $42,000 operating 
loss was reported for wastewater service . 

Grenelefe has been subject to Commission jurisdict i o n since 
May 14, 1996. By letter dated July 30, 1996 , Grenelefe was advised 
about its obligation t.o obtain a certificate. On August 30, 1 996, 
Grenelefe filed an appl ication f o r grandfather certificates to 
provide wate r and wastewater service in Polk County in acco rdance 
with Section 367.171 {2) (b), Florida Statutes. 

On July 2, 1996, Po lk County approved a plan to restructure 
service rates for this system, a rate issue that was pending when 
the Commission's jurisdiction was first invo ked. Before that 
action, Grenelefe was collecting fixed monthly charges of $ 20 for 
water service and $15 for wastewater service as meters had not been 
ins talled. However, the Southwest Flor~da Water Management 
District {SWFWMD) ordered Grenelefe to install meters t o measure 
water service used for domestic and irrigation purposes. Grenelefe 
uses both potable and non - potable water s o urces to pro vide 
irrigat ion service . The rates approved by Polk County use the base 
facility charge and gallo nage rate features . In part i c ular, Po lk 
County approved an irrigatio n rate, which the utility has been 
charging for both potable and non-potable irrigation service since 
September 1, 1996. 

On December 9, 1 997 , by Order No . PSC - 97-1546 - FOF-WS , thi s 
Commission issued Grandfather Certificates Nos. 589 - W and 507-S to 
Grene l e fe and approved rates for its potable water and wastewater 
systems as final agency action. I n addition, as a proposed agency 
action, the Commission ordered Grenelefe to r efund all r evenues 
previously collected for non-potable irrigation service because, 
based on the information available at tha t time , it did not appear 
that Polk County had authorized their collectio n . The Commis sion 
also o rdered Grenelefe to begin collecting Commission approved base 
facility and gallonage rates f or no n -potable irrigatio n service. 
Other measures, which are not pertinent here, were also required. 

On December 30, 1997, Grenelefe time ly filed a protest to the 
proposed agency actions conta ined in Orde r No. rsc- 97 - 1 546 - FOF- WS 
in the form of a Petition for Forma : Prc~eed i ng . GLenelefe argued 
that the non-potable irrigation rate w~s approved by Polk County, 
that t he refund was inappropriate, a~ that other factors must be 
considered when s e tting non-potable irrigation rates . On January 
15, 1 998, Grenelefe Association o f Condominium Owne rs No. 1, Inc. 
(Association), filed a Counte 1 -Petition for a Formal Administrative 
Proceeding. On February 20, ~998, the Association filed an Amended 
Counter - Petition to f urther clarify that its interests would not be 
se rved by imposing a fine, which it had previously requested in it s 
Counter-Petition, on Grenelefe f or its collectio n o f non - potable 
i rrigation rates. However , the Association contends t hat Polk 
County did not approve non-potable irrigat i on service rat?9. An 
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administrative hearing on this matter was scheduled for September 
17 - 18, 1998. 

Because o ne possible outcome of the proc eeding may have been 
a findi ng that Polk County had aut ho ri zed non -potable i rrigation 
rates , the utility would have suffered an unrecoverable loss of 
revenues if it was not allo wed t o cont inue to collec t t hose rates 
during t he pendency of the proceedi ng. Ac c o rdingl y , by Order No . 
PSC- 98 - 0503-PCO-WS, issued April 13, 1998 , the Commission approved 
the utility's collection of temporary rates subje c t to r e fund wi th 
interest during this proceeding . 

Du ring the pendency of this matter , Grenelefe and the 
Association have beer. engaged in settlement ne gotiations , and by 
Oruer No . PSC-98-084 5- PCO-WS, issued June 2 5, 1998 , t he par ties ' 
stipulated request for a continuance of the proceedings was granted 
f or a period of twenty days to allow t he parties time to fi na lize 
their settlement agree me n t. On July 17 , 1998 , a sett lement 
ag reement was proffered by the part ies f o r the Commission's 
conside r at ion. 

This recommendatio n addresses t his settlement agreement , as 
well as the utility's failure t o establish sec urity for the 
tempora ry rates collected subjec t to refund . 
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DISCQSSIOH OF ISSTJIS 

ISSU! 1 : Should the settlement agree ment between Sp o r ts Shinko 
Uti lity, Inc ., d/b/a Grenelefe Util iti e s and Gr e nelefe Assoc ia t i o n 
o f Condomin i um Owner s No . 1, Inc. be appro ve d ? 

RECOHMINDATIQN: Yes, the s e ttlement agreeme nt s ho uld be approved. 
A refund is scheduled per the agreement . The refund should b e made 
with interest in a ccordance with Rule 25 - 30.3 6 0( 4}, Florida 
Administrative Code . The utility should be required to submit t he 
pro per refund reports pursuant to Rule 25 - 30.360(7), Florida 
Administrative Code . The utility should treat any unclaimed 
refunds as Contributions in Aid of Construct i on , purs uant to Rule 
25 - 30. 360 (8 ) , Florida Administ r ative Code. (WALKER, REYES} 

STAfF ANAI,XSIS : On July 17 , 1998 , Grenelef e and r he Assoc ia ti o n 
filed a proposed set tle ment agreement conce r n tng Gr e nel e f e ' s 
collect i on o f no n-po table irrigatio n rates since Sep tembe r o f 1996. 
That agreement accepts t he non-potable irrigation rat es and charges 
approved by Order No . PSC-97 -1 546-FOF-WS , wit h thi s mo d i f icat i on : 
usage above 50,000 gallons per mo nth , per Equ1valent Residential 
Connection (ERC) unit , will i nc r ease f r om $0 . 6 1 per t ho u s and 
gallons t o $2 .16 per t housand ga llo ns . The agre ement a l so pro vides 
tha t these ra t es shall apply retroa c tive t o September o f 1996 , wi t h 
this further provision : mo nthly cons umpt i o n c hdrges s ha ll no t a pp l y 
for usage beyond 25 , 00 0 gallons per ERC . 

PAA/ Tempo rary Rate• 

Since September 1, 1996, Grenelefe has bee n co ll ec ting the 
same rates for non- potable irrigatio n s e rvi c e t hat it collects f o r 
potable irrigation service. The rat e s approved by Or der No . PSC-
97 - 1546 - FOF - WS for non- potable irrigation service are listed be l ow. 
Ho wever, Grenelefe timely fil ed a protest to t he propo s e d age n c y 
actions regarding non - potable irrigation rates. 

Base Faci lit y Charge 

5/8" X 3/4 " 

1 " 

1 - 1 /2 " 

2 " 

Gallona g e Charg e 

(Pel 1 , 000 gal lons ) 

- 4 -

s 2.83 

$ ., . 0 ., 

s 14 . 1 5 

s 22 . 64 
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By Order No. PSC- 98- 0503- PCO-WS , issued on April 13 , 1998 , the 
Commissio n observed t ha t one possible out come o f t ~e hea ring migh t 
be a find i ng that Po lk Count y i n tende d o ne rate to a pply f o r bo t h 
syste ms . The Commiss ion a lso obs erved t hat a fu ll refund o f the 
di s pute d charges might resu l t . Accordingly , in o rder t o pro tect 
both Grenelefe and its c us t o mers, t he Commissio n a u thorized 
col lect i o n of t he f cllowing temporary rates and c ha rges : 

Meter Size Base Rate 

All Meters ss . so 
Usage $/Kgal s 

$ 1 . 44 to 2SK 

I;;verted Rate 

$2 . 16 > 2SK 

Acco r ding t o Gr enelefe , its customers were only btl led $2 7 4.11 
at the $2 .1 6 inve rted r ate level s ince September o f 1996 . On a 
go i ng - f o rward basi s , the stipulation tnlarges the usdqe all owdnce , 
further r e duc ing t he c hance that t he $2 . 16 ra te wi ll be incu rred . 

RefYOd f~QV~I~O[ll 

M~t~I:: Size ~g~~ Bs;! t~ !.J~g g~ ~L!S9 s;!l !.2 inverted Rat~ 

S/8 " X 3 /4 " $2 . 83 $0 . 61 t o 25K $0 . 00 _. 2S K 

1" $7 . 0 7 $0 .61 t o 62 . 'J !< SO . OO .- 62 . SK 

1 1/2 " $14 .15 $0 . 61 t o 125 K $ 0 . 00 > 12'J K 

2" $22.64 $0 . 6 1 t o 200K $0 . 00 200 K 

On Ju ly 31 , 1998 , Grenelefe notified staff tha unde r the 
proposed set tlemen t the o verall ref und f o r non-po Ldh1e trrigat1 o n 
s ervice was $144 , 4 74 , which inc ludes a $64 , 1l r··f 1111d t o the 
Assoc iation. The As s ociati o n ' s po rt o n o f tlw r1 · !und wlll be 
o ffse t by amo unts it owes Gr e nele fe f o r irri gcJLlon se rv1 c e . On 
September 2 , 1998 , Grenelefe repo rt ed that reve nues f o r no n-potable 
irrigation ser vice from September of 1996 thr ough June o f 1998 
totaled $260 , 153 , in c luding $128 , 099 billed t o the Assuc 1a i o n . 

The base facility c harges o ng •.1n ll y r> ,~ .... . o ved tn Orde r No . 
PSC- 97 -1546- FOF-WS will be used t · c lcul c. "P any pote n ta l refunds 
from Sep t embe r of 1996 thro ugh L~-~ date the Comm1Ss1 o n ' :-; o rrl ' r 
becomes f i nal. These base f aci lity c harges wi ll ,l[ :;,, dpply 1n the 
futu r e . For refund purpo!3es , t ll t • parties agrtJcJ t hat the 
consumptio n c harge f o r con s umpti o n below 25 , 000 gall o ns per month , 
pe r ERC, will be $0 . 61 pe . thousand gallons , and that th1s cha rg e 
should apply retroactive to September o f 1996 . Thr> ur 111 ry w1 ll 
a ccord ingl y refund the difference bPt ween the ~0 . 61 r.tt e c1nd the 
S 1 . 44 rate to i Ls c us tomers pursuant to the sett 1eme r.t ag r e ement . 
An y e xc ess c hdrges shall be refunded in f u l l . However , t he oa rti es 
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furthe r agreed tha t a 11 charges f o r consumption 
gallons , per ERC unit , should be r e funded in ful l . 
refund balance for t he Assoc iation wi l l be o ff se 
unpaid c ha rges f o r non- potable irrigation service . 

be yond 2 ') , 000 
As no ed , he 
by pr (·V 1 •)US I y 

By stipulation, the par cies ~g reed that all refunds should be 
accorded the t reatmen t presc r iLe d by Rul e 25 - 30 . 360 , fl o rida 
Administrat ive Code . The r efund s s ho uld be made wi th l rt tc rcst as 
required by Sec tio:; 25-30 . 360( 4 ) , florida Adminis trative Code . The 
utility s hould be requi red t o submit the proper r efund repo rt s 
pursuant to Rul e 25-360(7) , ~- lorida Administra tive' CN Je . Th e 
utility s hould treat any unc lal m··d rPfunds as Contrlhut t o n~> tn Atd 
o f Const ruction pursua nt t o HuJe 25-30 . 36 0(H l , ~· l \l ttdtl 

Administrative Code. 
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Prospective RateS 
Me t er Size 

5/8 " X 3 / 4" 

1 " 

1 1/2 " 

2 " 

Base Rat e 

$2.83 

$7 0 7 

$14.15 

$22 . 64 

Usag e $/Kgal s 

$ 0 . 61 t o 5 0K 

$ 0 . 61 t o 125K 

$0 . 61 to 250K 

$0 . 6 1 t o 4 00K 

Inverted Rate 

$ 2 .1 6 > 50 K 

$ 2 .16 > 1 25 K 

$ 2 .1 6 > 25 0 K 

$ / .1 6 > 4 00K 

For prospective billings , the p a r ties agree d that Lhc 
appropriate rate should b e $ 0 . 6111000 ga .!.1 o ns for u s age be low 
SO , 000 gallons, per ERC, and $ 2 . 16 f o r consump ti o n beyond that 
level. These rates will be implemented afte r an o rde r appro v ing 
the stipulated rates bec omes fina l . For stipulation purpose s , rhe 
parties have adopted an alternative r ate s truc t ure whe reby ra tes 
will increase as consumption rises. This rate struc ture uses a 
rate c oncept based on rela t i v e meter sizes , wher e by the usa g e 
allowance is i ncreased to agree with t h e l arger meter . For 
example , a 5/8 " x 3/4" meter is consid e red 1 ERC, whereas a 1" 
meter is 2 . 5 ERCs , a 1 1/2 " meter is 5 ERCs , and a 2 " meter i s 8 
ERCs . If approved, t he stipulated $ 2 . 16 ra te f o r no n - p o tab le 
irrigation service after 50 , 000 ga llon s , per mo nth pe r ERC, w1 ll 
match the potable i rrigati o n ra te appro ved by Po lk Cou nty f o r 
consumption beyond 25 ,00 0 gallons per mo nth p er ERC . Thes e 
inverted rates are heavily weighed t o encourage conservati o n . 

In add itio n , Gre~ ~ le f e agreed o p urc hd se l e ak mo n i t o r s f or 
the Assoc iat i on ' s use , t o r etain 1ts n o n - p o table 1rr igation rates 
for at least one year , and to not fi le a rate index fo r o ne year. 
T he parties a lso agreed tha t enfo r c e ment o f the Se tt leme n t 
Agreement is contingent upon Commi ss 1o n a cceptanc e o f the te rms a nd 
conditions of the agreement. 

Fo r c ustomers other t han the Assoc . ati o n , t h e stipu l ated t ates 
represent a substantial reduc tion to t he ra t e s that we r e prev iousl y­
b eing collec ted. The ag r eeme nt ~ 0 ho' j ~ hosr t ~ te s constan t f or 
o ne year also benefits t hese c u s t om< rs In ~~Jition , s t lement o f 
Lhis matter wil l result in saving s . b o th time a nd nto n e y f o r t he 
ut ility , t h e As sociation , a nd o the r c u s t o mers. Based upon the 
abo ve , t h e staff recommends appro val o f the pro p osed ~>ett l cm12nt 

Agreemen t . 
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ISSUE 2: Should Sports Shinko Utility , Inc ., d/b/a Grenelefe 
Utili ties be ordered to show cause within 21 days wh y it should not 
be fined $5 , 000 for its failure to comply with Order No . PSC - 98 -
0503-fOf-WS whi ch required the utility to pro v1de secu rity eithe r 
in the form o f a borod, letter of c redit o r esc row agreement as a 
gua r antee of any potential refund of revenues co llected under the 
temporary rates authorized in the Order ? 

RECOMMENDATION : No. The utility should no t be orde red to s how 
c ause why it should not be fined $5 , 000 f o r its failure to compl y 
wit h Order No . PSC-98- 050 3-fOf -WS by rtol provid ing security as a 
guarantee of any potential refund o f r e venues col lected under the 
tempora ry rates. (REYES) 

STAFF ANALYSIS: As stated previously , by Order No . PSC - 97 -1 546-
f Of-WS , based on the informath,n available at that time, the 
Commission found that Polk Count y did no t approve a non - potable 
irrigation rate. Accordingly, the Commi ssion directed Grenelefe to 
commence collection of the Commissi on approved base facilit y 
cha rges and reduced gallonage charges f o r non - potable irrigation 
se rvice and directed the utility t o refund the no n-potable 
irr igatio n revenues it had collec ted from the date it became 
ju risdictional. Grenelefe timely protested these proposed a gency 
act i ons arguing that the non-potabl e irrigation rate had been 
approved by Polk County, and , theref o re , the refund was 
inappropriate. Accordingly, an administrative hear ing on t he 
matter was scheduled. 

Given that o ne possible outcome of the proceeding may have 
been a find ing that Polk County had autho r ized non-potable 
irrigation rates , the utility would have suffered a n unrecoverable 
loss of revenues if it was not allowed to continue t o collect t hose 
rates during the pendency of the proceeding . Acco rdingly, by Order 
No . PSC-98 -0503-PCO-WS , t he Commission approved the utility ' s 
collection of temporary rates ~uring the pendency o f the 
proceeding . Ho weve r , in o rd er t u protect thv <·ustomers , the 
Commis s ion further r equired '"he • c.j ltty t.v ho ld all r evenues 
collected pursuant to these rate ~ ~ ~bjec ~ · o re f und with in terest . 
In order to guara ntee the reve~ es collec terl subject t o refund , 
Grenelefe was ordered to prov ide se c urity in th e I <J rm o f a letter 
of c redit , bond, or esr:: r o w agreeme nt . I t re cently has come to 
st aff ' s attent ion that the sec ur 1t y for the po tential refund has 
not been established . 

Section 367 . 161 (1) , fl o r i da Sta tut es , au tho rizes the 
Commission to assess a pe nal ty o f no t mo re thdn $') , 000 f o r e a c h 
offense , if a uti lity i s found to ha ve knowJngly refused to compl y 
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with , or t o have wi l lful l y v io l ated, any pro v is ion of Chapter 367 , 
Flo ri da Sta t utes, or a ny lawful ru l e or order of the Commission . 
Each day that suc h r efus al o r viol ation continues constitutes a 
separate offens e . 

Utilities are charged with the knowledge o f the Commission ' s 
rules and statutes . Additionally , " [i)t i s a commo n max i m, 
familiar to all mi nds that ' i gnorance of the law ' wil 1 not excuse 
an y pe rson, either civill y or c riminally . " Ba .r::l ow v . United 
States , 32 U. S . 40 4, 411 ( 1833) . Thus , any inten t i ondl act , such 
as the utility ' s f a i lure to comply with a Commi ss1on o rder , would 
meet the standa r d f o r a "willful violation ." In Orde r No . 24306, 
issued April 1 , 1991, i n Doc ket No . 890216-TL t itled I n Re : 
Investigat ion I n to The Pro pe r Aoolication of Rule 25 -14 .003 , 
F .A .C . . Relating To Tax Savi ngs Refund for 1988 and 1989 For GTE 
Florida , I nc. , the Commission , having found that the company had 
not intended to v iol ate t he rule , neve r t he l ess f o und it appr o p riate 
to o r de r it to s how ca use why it s ho u l d not be fined , stating that 
'"willful ' impl i es an i n ten t to do an act , and th is is di sti nct 
from an intent to violate a statute o r ru le . " l..Q._,_ at 6 . 

By letter da ted July 31 , 1998 , Grenelefe addressed its 
apparent violat i on of t he Order by stating t ha t the sec urity 
unfortunatel y was neve r obtained because the ut i ~ity was invo lved 
in intens i ve and time - con s umi ng set t lemenl negotiations. The 
uti l ity also states t hat th is issue is compo unded by the fact that 
the Order does not specify a date by whic h the sec urity must be 
posted . Due to t he uti lity' s dec ision to dedi c ate its time , 
e fforts , and money toward resolution o f this mat tt>r sho r t o f a 
full - blown hearing and avoidance o f the at tendan li tigation 
e xpenses that wo uld have been incu rred as a resu lt , he utility 
never obtained the sec urity . 

Grenelefe reque sts that no show cduse proceeding be inttiated , 
especially in light o f the fa c t that a settlement agreement ha s 
been r~ached . Grenelefe poin t s o ut that the sett l emen terms are 
1n an amount far l ess than the amount o f t t.e sec u:-ity r e quired , and 
t hat !:2t tlement involves a r efund in the r .jt ··re o' a -: r P.< .. ll f u r the 
majority o f c ustomers and should not "·1v dve t .. ..... a c tua l pd y:nent o f 
mor.ies. Grenele f e further states that his is not to sa y that the 
need for security was obviated b y the sett leme nt process , but that 
the facts are c lear tha t the peculiar c irc umstance:; u 1 this c ase 
pro vide j us ti fication forth ·~ Commi ss1 on to dec l1ne t u 1n1t 1 a!? 

show c ause proceeding s . 

Finally , Grenelefe poi nts out that 1t immed1ately o ffe r ed t o 
obtain t he securi ty in questi on once this esse ntia ll y ove rl oo ked 
iss ue was b rought to the ut ility ' s attenti o n by s t~lf . Sho u ld it 
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be determined tha t the security is in fa c t r equ1red , Gr enelefe 
states tha t it will expend every effort to obtain same as rapidly 
as is practicable. 

Although the utility appears to have violated the s e c urity 
requirement of Order No. PSC-98-0503- PCO-WS, staff does not believe 
the violation warrants the initiation of show c ause proceeding s . 
Gi ven the expansive nature of the proceeding and the att e ndant time 
and cost that w0uld be involved in li tigating this matter , the 
parties in g ood faith have been e ngaged i n extensive , time ­
con suming nego tiations in an e ffort t o settle this ma tter . Wh i le 
these negotiations did not obviate the need f or the s ecu ri ty , staf: 
is cognizant that the utility' s time, efforts, and attentio n ha v e 
been dedicated to amicab l y resolving this matte r , and the u tilit y' s 
i n v o l vement in the settlemen t process may have r esulted in a n 
o vers i ght wit h rega r ds to the required securi ty pro v is1ons . In 
addition , staff notes that the settlement pro posa l invo l v s cJ 

refund in the form of a c redi t fo r t he majority o f c us t omers and 
should not involve the actual payment of mo nt e s , the reby 
alleviating t he need o r concern for security pro vi sions . F i nally , 
staf f notes that the utility has b een very cooperative wi th staff 
and has offered to i mmediately resolve the matter if sec urity 
provisions are still deemed appropriate. 

l n light of t h e f o r e going , s taff does no t b e l 1e v e the 
u t ility ' s apparent violation of Orde r No . PSC-98-0 503 -PCO-WS by 
f ailing to provide security in the form of a l etter o f c redit , 
bond, or esc row agreement rises t o the level o f war ra n t t ng t h e 
issuance of a show c aus e order . Accordingl y, s t a ff recomme nds t hat 
a show cause proceeding s ho uld no t be initiated agai nst Gre ne lef e . 
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ISSQI 3 : Should this docket be c losed? 

RECCIICIIII)ATiaf : Yes , upon e xpiration of the protest period , if n o 
timel y protest is filed , and upon completion and verificati o n o f 
the required refund , this docket should be c l osed administrativel y . 
(REYES) 

STAFJ' ANAI.XSIS: Up o n expiration o f the protest p e ri o d , 1f no 
timely protest is fil ed , a nd upo n completion and verificati o n o f 
the required refund, thi s doc ket sho uld be c losed admin i st rative ly . 
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