


DOCKET NO. 961006-WS
DATE: SEPTEMBER 24, 19938

$91,000 was reported for water service, while a $42,000 coperating
loss was reported for wastewater service.

Grenelefe has been subject to Commission jurisdiction since
May 14, 1996. By letter dated July 30, 1996, Grenelefe was advised
about its obligation t.o obtain a certificate. On August 30, 1996,
Grenelefe filed an application for grandfather certificates to
provide water and wastewater service in Polk County in accordance
with Section 367.171(2) (b), Florida Statutes.

On July 2, 1996, Polk County approved a plan to restructure
service rates for this system, a rate issue that was pending when
the Commission’'s jurisdiction was first invoked. Before that
action, Grenelefe was collecting fixed monthly charges of $20 for
water service and $15 for wastewater service as meters had not been
installed. However, the Southwest Florida Water Management
District (SWFWMD) ordered Grenelefe to install meters to measure
water service used for domestic and irrigation purposes. Grenelefe
uses both potable and non-potable water sources to provide
irrigation service. The rates approved by Polk County use the base
facility charge and gallonage rate features. In particular, Polk
County approved an irrigation rate, which the utility has been
charging for both potable and non-potable irrigation service since
September 1, 1996.

On December %, 1997, by Order No. PSC-97-1546-FOF-WS, this
Commission issued Grandfather Certificates Nos. 589-W and 507-5 to
Grenelefe and approved rates for its potable water and wastewater
systems as final agency action. In addition, as a proposed agency
action, the Commission ordered Grenelefe to refund all revenues
previously collected for non-potable irrigation service because,
based on the information available at that time, it did not appear
that Polk County had authorized their collection. The Commission
also ordered Grenelefe to begin collecting Commission approved base
facility and gallonage rates for non-potable irrigation service.
Other measures, which are not pertinent here, were also required.

On December 30, 1997, Grenelefe timely filed a protest to the
proposed agency actions contained in Order No. PI5C-97-1546-FOF-WS
in the form of a Petition for Forma. Prc.eed/na. Grenelefe argued
that the non-potable irrigation rate wuas approved by Polk County,
that the refund was inappropriate, ar. that other factors must be
considered when setting non-potable irrigation rates. On January
15, 1998, Grenelefe Association of Condominium Owners No. 1, Inc.
(Association), filed a Counte,-Petition for a Formal Administrative
Proceeding. O©On February 20, .998, the Association filed an Amended
Counter-Petition to further clarify that its interests would not be
served by imposing a fine, which it had previously requested in its
Counter-Petition, on Grenelefe for its collection of non-potable
irrigation rates. However, the Association contends that DPolk
County did not approve non-potable irrigation service ratzs. An
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administrative hearing on this matter was scheduled for September
17-18, 198988,

Because one possible cutcome of the proceeding may have been
a finding that Polk County had authorized non-potable irrigation
rates, the utility would have suffered an unrecoverable loss of
revenues if it was not allowed to continue to collect those rates
during the pendency of the proceeding. Accordingly, by Order No.
PSC-98-0503-PCO-WS, issued April 13, 1998, the Commission approved
the utility’s collecticon of temporary rates subject to refund with
interest during this proceeding,

During the pendency of this matter, Grenelefe and the
Asscociation have beern engaged in settlement negotiations, and by
Oruer No. PSC-98-0845-PCO-WS, issued June 25, 1998, the parties’
stipulated request for a continuance of the proceedings was granted
for a peried of twenty days to allow the parties time to finalize
their settlement agreement. On July 17, 1998, a settlement
agreement was proffered by the parties for the Commission’s
consideration.

This recommendation addresses this settlement agreement, as
well as the utility’s failure to establish security for the
temporary rates ccllected subject to refund.
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DISCUSIION OF ISSUES

ISSUE 1: Should the settlement agreement between Sports Shinko
Utility, Inc., d/b/a Grenelefe Utilities and Grenelefe Association
of Condominium Owners No. 1, Inc. be approved?

ION: Yes, the settlement agreement should be approved,
A refund is scheduled per the agreement. The refund should be made
with interest in accordance with Rule 25-30.360(4), Florida
Administrative Code. The utility should be required to submit the
proper refund reports pursuant to Rule 2%5-30.360(7), Florida
Administrative Code. The utility should treat any wunclaimed
refunds as Contributions in Aid of Constructicn, pursuant to Rule
25-30.360(8), Florida Administrative Code. (WALKER, REYES)

STAFF ANALYSIS: On Juliy 17, 1998, Grenelete and the Assoclation
filed a prcposed settlement agreement cConcerning Grenelefe’s

collection of non-potable irrigation rates since September of 1996.
That agreement accepts the non-pctable irrigation rates and charges
approved by Order No. PSC-97-1546-FOF-WS, with this modification:
usage above 50,000 gallons per month, per Eguivalent Residential
Connection (ERC) unit, will! increase from 50.61 per thousand
gallons to $2.16 per thousand gallons. The agreement also provides
that these rates shall apply retroactive to September of 1996, with
this further provision: monthly consumption charges shall not apply
for usage beyond 25,000 gallons per ERC,

PAA/Temporary Rates

Since September 1, 1996, Grenelefe has been collecting the
same rates for non-potable irrigation service that it collects for
potable irrigation service. The rates approved by Order No. PSC-
97-1546-FOF-WS for non-potable irrigation service are listed below.
However, Grenelefe timely filed a protest to the proposed agency
actions regarding non-potable irrigation rates.

Base Facili a

5/8" x 3/4" S 2.83
" a 7.0t
1-1/2" $ 14.15
2" S 22.64
Gallonage Charge 5 .61

(Per 1,000 gallons)
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By Order No. PSC-98-0503-PCO-WS, issued on April 13, 1998, the
Commission observed that one possible outcome of the hearing might
be a finding that Polk County intended one rate to apply for both
systems. The Commission also observed that a full refund of the
disputed charges might result. Accordingly, in order to protect
both Grenelefe and its customers, the Commission authorized
collection of the fcllowing temporary rates and charges:

Meter Sij Base Rate Usage $/Kgals Inverted Rate
All Meters $5.50 51.44 to 25K S2.16 0 25K

According to Grenelefe, its customers were only billed $274.11
at the $2.16 inverted rate level since September ot 1996. On a
going-forward basis, the stipulation enlarges the usage allowance,
further reducing the chance that the 52,16 rate will be inc-urred,.

Refund Provisiong

Meter Size Base Rate Usage S/Kuygals inverted Rate
5/8" x 3/4" $2.8B3 $0.61 to 25K S0.00 - 9K
1" $7.07 S0.61 to 62.5K 0,00 - &, OK
1 1/2" 514.15 $0.61 to 129K s o0 - 129K
2" 522 .64 50.61 to 200F ol iy« 00K

On July 31, 1998, Grenelefe not:ified staff that under the
proposed settlemert the overall refund for non-potable 1rrigation

service was 5144,474, which includes a 364,434 1otund tao the
Association. The Association’s port on of the refund will be
offset by amounts it owes Grenelefe for irrigation service. on

September 2, 1998, Grenelefe reported that revenues for non-potable
irrigation service from September of 1996 through June of 1998
totaled $260,153, including $128,099 billed to the AsSaolat 1on.

The base facility charges orig aally ~,.p oved 1n Order No,
PSC-97-1546-FOF-WS will be used t. ¢ lculete any potential refunds
from September of 1996 through t'= date the CTommission’:s order
becomes final. These base facility charges will also apply 1n the
future. For refund purposes, the  partles agreed  that  the
consumption charge tour consumption below 25,000 gallons per month,
per ERC, will be 50.61 pe. thousand gallons, and that this charge
should apply retroactive to September of 19%6. The utailbity wiil
accordingly refund the difference hetween the 20,61 tate and the
$1.44 rate to its custome:s pursuant to the settlemernt agreement.
Any vxoess charges shall be refunded in full. However, the marties
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further agreed that all charges for consumption beyond 25,000
gallons, per ERC unit, should be refunded in full. As nnoted, the
refund balance for the Asscciation will be offset by previously
unpaid charges for non-potable irrigation service.

By stipulation, the parties agreed that all refunds shouid be
accorded the treatment prescriled by Rule 25-30.360, Florida
Administrative Code. The refunds should be made with :nterest as
required by Sectior 25-30.360(4), Florida Administrative Tode. The
utility should be required to submit the proper refund reports

pursuant to Rule 25-360(7), #lorida Administrative Code. The
utility should treat any unclaimed refunds as Contributions n Ald
of Construction pursudnt to Rule 25=130, int (M, Florda

Addministrative Code.
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Pros iv

Met, i Base Rate Usage $/Kgals Inverted Rate
5/8" x 3/4" $2.83 $0.61 to 50K $2.16 > 50K
i $7 07 $0.6]1 to 125K $52.16 » 125K
11/2" $14.15 $0.61 to 250K $2.16 > 250K
2" $22.64 $0.61 to 400K $2.16 > 400K

For prospective Dbillings, the parties agreed that the
appropriate rate should be 30.61/1000 gallons for usage below
50,000 gallons, per ERC, and $2.16 for consumption beyond that
level. These rates will be implemented after an order approving
the stipulated rates beccmes final. For stipulation purposes, the
parties have adopted an alternative rate structure whereby rates
will increase as consumption rises. This rate structure uses a
rate concept based on relative meter sizes, whereby the usage
allowance 1is increased to agree with the larger meter. For
example, a 5/8" x 3/4" meter is considered 1 ERC, whereas a 1"
meter is 2.5 ERCs, a 1 1/2" meter is 5 ERCs, and a 2" meter is &
FERCs. If approved, the stipulated $2.16 rate for non-potable
irrigation service after 50,000 gallons, per month per ERC, will
match the potable irrigation rate approved by Polk County for
consumption beyond 25,000 gallons per month per ERC, These
inverted rates are heavily weighed to encourage conservation.

In addition, Grer .lefe agreed to purchase leak monitors for
the Associlation’s use, to retain 1ts non-potable 1rrigation rates
for at least one year, and to not file a rate index for one year.
The parties also agreed that enforcement of the Settlement
Agreement 1is contingent upon Commission acceptance of the terms and
conditions of the agreement.

tor customers other than the Asscc.ation, the stipulated rates
represent a substantial reduction to the rates that were previocusly

being collected. The agreement *~» ho'd rhose o tes constant for
one year also benefits these custom rs In :luition, settlement of
this matter will result in savings < both time and money for the
utility, the Association, and other customers. Based upon the

above, the staff recommends approval of the proposed Settlement
BAgreement.
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ISSUE 2: Should Sports Shinko Utility, Ilnc., d/b/a Grenelefe
Urilities be ordered to show cause within 21 days why it should not
be fined $5,000 for its failure to comply with Order No. PSC-98-
0503-FOF-WS which required the utility to provide security either
in the form of a bord, letter of credit or escrow agreement as a
guarantee of any potential refund of revenues collected under the
temporary rates authorized in the Order?

RECOMMENDATION : No. The utility should nct be ordered to show
cause why it should not be fined $5,000 for its failure to comply
with Order No. PSC-98-0503-FOF-W5 by not providing security as a
guarantee of any potential refund of revenues collected under the
temporary rates. (REYES)

STAFF ANALY : As stated previously, by Order No. PSC-97-1%46-
FOF-WS, based on the informaticn available at that time, the
Commission found that Pelk County did not approve a non-potable
irrigation rate. Accordingly, the Commission directed Grenelefe to
commence collection of the Commission approved base facility
charges and reduced gallonage charges for non-potable irrigation
service and directed the wutility to refund the non-potable
irrigation revenues 1t had collected from the date it became
jurisdictional. Grenelefe timely protested these proposed agency
actions arguing that the non-potable irrigation rate had been
approved by Polk County, and, therefore, the refund was
inappropriate. Accordingly, an administrative hearing on the
matter was Sscheduled.

Given that one possible outcome of the proceeding may have
been a finding that Polk County had authorized non-potable
irrigation rates, the utility would have suffered an unrecoverable
loss of revenues if it was not allowed to continue to collect those
rates during the pendency of the proceeding. Accordingly, by Order
No. PSC-98-0503-PCO-WS, the Commission approved the wutility’s
collecticn of temporary rates (Juring the pendency of the
proceeding. However, 1in order t¢ protect the ocustomers, the
Commission further required *he coility Lo hold all revenues
ceollected pursuant to these rate. sibjec. *o relund with interest.
In order to guarantee the rever. es collected subject to refund,
Grenelefe was ordered to provide security in the torm of a letter
cf credit, bond, or escrow agreement., It recently has come to
staff’s attention that the security for the potential refund has
not been established.

Section 367.161 (1), Florida Statutes, authorizes the
Commission to assess a penalty of not more than 25,000 ftor each
offense, 1f a utility is found to have knowingly refused to comply
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with, or to have willfully viclated, any provision of Chapter 367,
Florida Statutes, or any lawful rule or order of the Commission.
Each day that such refusal or violation continues constitutes a
separate offense.

Utilities are charced with the knowledge of the Commission's

rules and statutes. Additionally, "I[i]t 1s a common maxim,
familiar to all minds that 'ignorance of the law' will not excuse
any person, either civilly or criminally." Barlow v. United
States, 32 U.S. 404, 411 (18B33). Thus, any intentiondal act, such
as the utility's failure to comply with a Commission order, would
meet the standard for a "willful wviolation."™ In Crder No. 24306,
issued April 1, 1991, in Docket No. 890216-TL titled In Re:
Investigation Into The Proper Application of Rule 25-14,003,
F.A.C. ' vi Ref for 1988 and 198 GTE

Florida, Inc., the Commission, having found that the company had
not intended to viclate the rule, nevertheless found it appropriate
to order it to show cause why it should not be fined, stating that
"'willful' implies an intent to do an act, and this is distinct
from an intent to violate a statute or rule.” ld. at 6,

By letter dated July 31, 1998, CGrenelefe addressed 1its
apparent violation of the Order by stating that the security
unfortunately was never obtained because the utiiity was involved
in intensive and time-consuming settlemenl negotiations,. The
utility alsc states that this issue is compounded by the fact that
the Order doces not specify a date by which the security must be
posted. Due to the utility’s decision to dedicate 1ts time,
efforts, and money toward resclution of this matter short of a
full-blown hearing and avoidance ¢f the attendant litigation
expenses that would have been incurred as a result, the utility
never obtained the security.

Grenelefe requests that no show cause proceeding be 1nitiated,
especially in light of the fact that a settlement agreement has
been reached. Grenelefe points out thaet the settlement terms are
:n an amount far less than the amount of tle security required, and
that cettlement involves a refund 1in the rat're o a redit for the
majority of customers and should not .-v.lve t... actual payment of
mories. Grenelefe further states that his i1s nut to say that the
need for security was obviated by the settlement process, but that
the facts are clear that the peculiar circumstances ot this case
provide justification for the: Commission to decline to initlate
show cause proceedings.

Finally, Grenelefe points out that 1t immedidately offered to
ubtain the security in gquestion once this essentially overlooked
issue was brought t¢ the utility’s attention by stuatt.,  Should 1t

- 4y -
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be determined that the security 1s in fact required, Grenelefe
states that it will expend every effort to obtain same as rapidly
as is practicable.

Although the utility appears to have viclated the security
requirement of Order No. PSC-98-0503-PCO-WS, staff does not believe
the vieolation warrants the initiation of show cause proceedings.
Given the expansive nature of the proceeding and the attendant time
and cost that would be involved in litigating this matter, the
parties in good faith have been engaged in extensive, time-
consuming negotiations in an effort to settle this matter. While
these negotiations did not obviate the need for the security, staff
is cognizant that the utility’s time, efforts, and attention have
been dedicated to amicably resolving this matter, and the utility’s
involvement in the settlement process may have resulted 1n an
oversight with regards to the required security provisions. In
addition, staff notes that the settlement proposal involves a
refund in the form of a credit for the majority of customers and
should not 1involve the actual payment of monies, thereby
alleviating the need or concern for security provisions. Finally,
staff notes that the utility has been very cocperative with staff
and has offered to immediately resolve the matter if security
provisions are still deemed appropriate.

In light of the foreqoing, staftff does not believe the
utility’s apparent violation of Order No. PSC-98-0503-PCO-WS by
failing te provide security in the form of a letter of credit,
bond, or escrow agreement rises to the level of warranting the
issuance of a show cause order. Accordingly, statf recommends that
a show cause proceeding should not be initiated against Grenelefe,






