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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Gu lf Power 
Company for waiver of those 
portions of Rule 25-17. 015{1), 
F.A. C., that require Gulf to 
file a n Energy Conservation Cost 
Recove ry {ECCR ) based on a 
period other than calendar yea r . 

DOCKET NO . 980973-EG 
ORDER NO. PSC-98-1360-FOF-EG 
ISSUED: October 12, 1 998 

The following Commissioners participated i n the dispositio n o f 
th is matter : 

JULIA L. JOHNSON, Cha irman 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR. 

NOTICE OF PROPOSER AGENCY ACTION 
ORPER GRANTING PETITION FOR RULE WA IVER 

BY THE COMMISSION: 

NOTICE is hereby given by t he Florida Publi c Servi c e 
Commiss ion that the action discussed herein is prel iminary i n 
nature and will become final unless a perso n whose interests are 
substant i ally affected file s a petitio n for a f o rmal proceeding, 
pursuant to Rule 25-22 .029, Flo rida Admin i st ra t ive Code. 

By Order No . PSC-98 - 069 1-FOF-PU, issued May 1 9 , 1 998 , th i s 
Commission ordered that facto rs f o r all c omponents of al l cost 
recovery c lauses f o r i nvestor-owne d electri c and nat u ral gas 
u t ilities should be determine d on an annual, calenda r year basis at 
o ne annua l hearing. We o rdered t hat a hearing be he ld in ~ovember 
1 9 9 8 t o determine factors f o r the fuel c lause , pu r c ha s ed gas 
ad j ustment true-up , and environmental c ost recove ry rlause . We 
further orde red t he i n itiation of rulemak i ng t o a n1e :'d :"'ule 2 5-
17 . 015 , Flo rida Admi nis t ra tive Code , in o rder to all ow f 2 : t o r s f o r 
t he e ne rgy conservation cost recove ry c lau s e (ECCR Cl a use ) to be 
determined along with the o ther c ost recovery clauses beginning at 
a No vember 1 999 hearing . I n the orde r, we approved schedules 
detailing the manner in which the transition for e a c h co s t r e covery 
clause was to b e impleme nted. By Order No . PSC- 98 - 108 4- FOF-PU, 
issued August 10 , 1998 , we modi fi ed our prev i o us o rder t o ame nd the 
t ransi tion schedule for the ECCR Cl ause . 
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On August 3, 1998, Gulf Power Company (Gulf) filed a petitio n 
for waiver of Rule 25-17.015(1), Florida Administ rative Code . Gulf 
seeks this waiver so that it may file for approval of a ca l e nda r ­
year ECCR factor at the November 1998 hearing rather than the 
November 1999 hearing contemplated by our o rder. Pursuant to 
Section 120 .542( 6), Florida Statutes, notice o f Gulf ' s petition wa s 
s ubmitted to the Secretary of State for publicatio n in the August 
21 , 1998, Flo rida Administra tive Weekly. No comments conce~'ling 
the petition were filed withi n the 14-day comment period provided 
by Rule 28-104.003, Florida Administrative Code. 

In its petition, Gulf seeks a waive r o f the hearing and filing 
t imetable set forth in Rule 25 - 17.015 (1), Florida Administrative 
Code. Gulf has proposed an alternative hearing and filing 
timetabl e for itself. Specifically, Gulf's petitio n requests the 
following relief: 

1. Waive r of the requirement in Rule 25-17 . 0 15(1) , Florida 
Administrative Code, that ECCR proceedings be conducted "during the 
first quarter of each calendar year.u Gulf seeks permission to 
have an ECCR hearing in Novembe r 1998 rather than February 1999. 

2. Wa iver of the requirement in Rule 25-1 7 . 015(l)(a) , 
Florida Administrative Code, that t he annual final true - up filing 
be "for the most recen t 12-month historical per iod from Apri 1 1 
through March 31 that e nds prior t o the annual ECCR proceedings ." 
Gulf seeks permission to use a final true -up period vf October 1997 
thro ugh Marc h 1998. (We note that this request was made moot by 
o ur decis i on in Order No . PSC - 98 -1084- FOF- PU , issued Aug ust 10, 
1998 , to modify Order No . PSC- 98 - 0691-FOF-PU to amend the ECCR 
transition schedule. The amended schedule provides that the 
parties shall use, at the February 1999 ECCR hearing, a final true­
up period of October 1997 through March 1998.) 

3 . Wa iver of the requirement in Rule 25 - 17 . 0'5 (1)(b) , 
Flo rida Administrative Code , that there be " cJ r an nual 
estimated/actual true -up filing showing eight months ., : tual and 
four months projected" data for the period beginning April 1 
immediately following the period in paragraph ( 1) (a) o f the ruJ e . 
For the February 1999 ECCR hearing , Gulf is require d to file its 
estimate d / actua l true-up data f o r t he period Apri l 1998 thro ugh 
Ma r c h 1999 . Gulf seeks permission to use an actual /estimated true ­
up period o f April 1998 through Dec ember 1998 instead. 
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4. Wa i ver o f t he r e quire me n t in Rule 25 -17 . 0 1 5( l )(c) , 
Flor i da Administrative Code, t hat t he a nnual p r ojection f i ling show 
data for a 12-month period beginn i ng Apri l 1 fo llowi ng t he a nn ua l 
hearing. For the February 1999 ECC R hea ri ng, Gul f is required to 
file project ed data for t he peri od Apri l 1999 through Marc h 2000 . 
Gulf seeks permission t o f ile projected data f o r t he period J anua r y 
1999 through December 1 99 9 instead . 

5 . Waiver of the r equi reme n t in Rule 25-17 . 015( l )(d) , 
Fl o rida Administrative Code, t hat the a nnua l ECCR petit i o n set 
forth prop osed ECCR factors f o r the 12-mo n t h pe riod beginni ng April 
1 f o llo wi ng the annual hea ring. For t he Febr uary 1999 ECCR 
hearing, Gulf is required t o f ile a petition with proposed ECCR 
fa c t o rs for the period April 1999 thrc~g h Marc h 2000 . Gulf s e e ks 
p ermis s i o n to file a petit ion with pro p o sed ECCR fac tors fo r t he 
period J anuary 1999 through December 1 999 instead . 

6. Waiver of the requirement in Ru le 25 - 17 . 015( l)(e ) , 
Florida Administrative Code, t hat Gulf fi l e a f orm PSC/EAG/ 44 for 
t he first six months of the r epor ting pe r iod in paragraph (1) (a) o f 
t he rule . Gulf seeks permiss i on t o f ile t hi s form f o r t he six 
mo nth s ending June 1998 . 

Section 120 .54 2 , Flo rida Statutes , mandates thres ho ld proofs 
and notice p r ovi s i o n s f o r variances and wai vers f r o m agency rules. 
Subs~ction (2) of the stat u t e s ta tes : 

Variances and waive r s s hall be g r a n ted whe n the 
person subjec t to t h e rule demon s trn t es that t he 
purpo se of the underlying statutes wi l l be or has 
been achieved by o ther me ans by t he person and wh e . . 
applic ation o f the r u le would c reate a substant ial 
hardsh i p o r would vio lat e princ iples o f f a irness . 
Fo r purposes of this section , " substant ial 
ha rdship" me ans a demo nstrat ed eco nomic , 
t e c hnolog ical, lega l, o r other typ e cf hards h ip t o 
t he person requesting t he varian c e 0 c waive r. Fu r 
purposes of t h is section , "pr inc i pl e s o f Ld i cness " 
are violated when l iteral applicat- 10r. o i .3 ru le 
a f fec ts a particular perso n in a manne r 
significantly different fro m t he wa y it affec ts 
other similarly situated persons who are sub jec t t o 
the r u l e. 
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Sect ion 120.542(2) , Florida Statutes. Gulf argues that appl ication 
of the rule creates a substantia l hardship on Gulf . Gulf further 
argues t hat the purpose of t he u nderlying statute will be achieved 
if Gulf ' s peti tion is granted. 

Before Gulf filed its rule wai ver petition , Flo rida Po wer & 
Light Company ( FPL) filed a pet it ion f o r waiver of Rule 2 5 -
17.01 5 ( 1 ) , Florida Administrative Code , in Doc ket No . 980740 - EI . 
Gul f is simply re1 uest ing the same relief that FPL requested. In 
supp o r t of its petitio n, Gulf expr essly adopted the argumen ts 
cont a ine d in FPL's petitio n. 

By Order No. PSC-98-1 211-FOF-EI , issued September 14 , 1998 , we 
g r a n ted FPL ' s petit ion fo r wai ver o f Rule 25 - 17.01 5 ( 1) , Fl o r ida 
Admi u i s trative Code. We fou nd that t he pu r pose of the underlying 
statute wo uld cont inue to be achieved under the terms of the 
requested r u l e wa i ve r . Further , citi ng the purpose o f Sect ion 
120.542 , Flor ida Sta tutes, and the benefits that would be f o r egone 
b y FPL c ustomers absen t the waiver , we f o und that FPL had 
demo nstrated that a p p l i cation of the rule c reat e d a substantia l 
hardship. 

I n terms o f the r e quested rul e waiver , Gulf i s in a position 
identical to t hat of FPL . Thus , i n light o f o ur dec ision in Order 
No . PSC-98-1211 -FOF-EI , we find tha t Gulf has demonstrated that 
application of t he ru l e creates a substantial hardship and t hat the 
purpose of the statute underl ying the rule will be achieved by the 
means s ugge s ted in Gulf' s petit i on . Therefo re , we find that Gulf' s 
petition for waiver of Rule 25- 17 . 015( 1) , Fl o rida Administrative 
Code , s hould be granted . 

Based o n t he forego ing , it is 

ORDERED by the Florida Publi c Ser v1 ce Cornmissi u .' that Gulf 
Powe r Company ' s petitio n f o r waiver of Rule 25 - 17 . 0 1 5(1) , Florida 
Admi nistrative Code, i s granted . It is further 

ORDERED that t he provisi ons of this Orde r, 1ssue0 as proposed 
agency action , shall become final and effect ive unless an 
appropriate petit i on, in the form pro vided by Rule 28 -1 06 . 201 , 
Florida Administrative Code , is received by the Director , Divi sion 
of Records and Report i ng , 2540 Shumard Oa k Boul e vard , Tallahassee , 
Flo rida 32399-0850 , by the close of bu s iness o n the date set f o rth 
in t he " Notice o f Furthe r Proceeding s or Judicial Review" attached 
hereto . It is further 
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ORDERED that in the e vent this Order becomes final, this 
Docket shall be c losed. 

By ORDER of the Florida Publi c Serv ice Commission this ~t~ 
day of October , ~. 

BLANCA S . BA'i6, Director 
Divi s i o n of Records and Re po rting 

( S E A L ) 

WCK 

NOTICE OF FURTHER PROCEEDI NGS OR J UDI CIAL REVIEW 

The Flo rida Publi c Servi ce Comm ission is require d by Section 
120.569(1) , Florida Statutes, to not ify parties of any 
administrative hearing or judicial revie w of Commi ssion orders that 
is avai lable under Sections 120 . 57 or 120 . 68 , Flo rida Statutes , as 
we ll as the procedures and time limit s that apply . Thi s notice 
should not be construed to mean a ll requests f or an admini Jtrat ive 
hearing or judicial review will be granted o r result in the r el ief 
sought. 

Media t i o n may be availabl e o n a 
mediat ion is conducted , it does not 
interested person's righ t t o a hear ing. 

c ase - by- case l>a sis . If 
affect a s ubs tantially 

The a ction proposed herein is preliminar y in ·1ature . An y 
person whose substantial interests are affected b y the a c t i o n 
proposed by this o rde r may fil e a petitio n f or a for~al proceeding , 
in the form provided by Rule 28-106 . 201 , Florida Administrative 
Code . This petition must be r eceived b y the Director, Divisi o n of 
Reco rds and Reporting , 2540 Shumard Oa k Boul e vard , Tallaha ssee , 
F'l o rida 32399-0850 , by the c lose o f business o n No vembe r :.! . 1 998 . 
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In the absence of such a petition, this order shall become 
effective on the day subseque nt to the above date . 

Any objection or protest filed in this docket befrne the 
issuance date of this o rder is considered abandoned unles s it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this c rder becomes final and effective on the date 
described abo ve, any party substantially a ffected may request 
judicial review by the Florida Supreme Cour t in the case of an 
elec tric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Divisio n of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court . This filing must be completed 
within thirty (30) days of the effect ive date of this o r der , 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure . The 
notice o f appeal must be in the form specified in Rule 9 . 900(a) , 
Florida Rules of Appellate Procedure. 




