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DIRECT PETITfOPJERS' MOTION TO STRIKE PORTIONS OF PREFIInIED 
TESTIMONY OF FLORIDA POW3R CO RPORATXON' 

WITNESS # VINCENT M. D O W  

The Utilities Commission, C i t y  of New Smyrna Beach, Florida, 

( 'tUCNSB1' OF "Utilities CoPnmisaionlt) and Duke Energy New Smyma 

Beach Powex Company, Ltd. , L. L. P , ( "Duke New Srnyrna'' ) I 

collectively referred to as "Petitionera,lt pursuant to Uniform 

Rule 28-106.206, Florida Administrative Code ("F.A.C. ' I )  hereby 

move to strike portions of the  prefiled direct testimony of 

Vincent M. Dolan. In support of t h i s  motion, Petitioners say: 

1. On October 12, 1998, Intervenor, Florida P o w e r  

Corporation (ItFPC") filed w i t h  t h e  Commission in this docket the 

d i rec t  testimony and exhibits of Vincent M. Dolan. Portions of 

,&. pr. Dolan's testimony constitute h i s  legal opinion, as to the 
- 
-3nterpretation of prior Commission rulings, federal law and 

Florida etatutory provisions, Mr. Dolan's legal arguments should 

stricken. 

s t imony . 
Legal arguments are not the proper subject for  

2 .  FPC's attempt to boot-strap legal arguments into t h i s  

QPC Pvidentiary proceeding, in the guise of direct testimony, is 

nappropriate. In In re: Investisation X n to  the A m  rogriate RCH 

WAS .- 

SEC J i  
1 -  

OfH - 
- -Qs 3- 

.- 



1 Rate S truckure for Southern States U t : i l i t B . s &  I nc. for  a1 

m l a t e d  Svstem 8 in Bradford, Brevard. C i t r u s ,  Clav, Collier, 

h / C h a  r lo t t e ,  Marion, Ma rtin, 

Na a a P n  se rninole, St, John@, St. 

Lurie, V d u s  i a ,  and Washinsto n Counties , 94 FPSC: 3:724, 

(hereinafter rl Southern Stat e& ''1 I Commissbner Julia L. Johnson, 

serving as grehearing officer, addremed a similar attempt to 

offer legal opinion as expert testimony, and Commissioner Johnson 

stated: 

1 L  

It has not been Commission practice to allow 
expert testimony on legal iaaue$. I concur. The moat 
appropriate place far legal discussion is in a post- 
hearing filing, such as a brief, where a13 of t h e  
partiea have equal opportunity to present case law and 
argument in support of t h e i r  position on the issue. 
Crosa-examination of a witness an l q a l  opinion 113 not  
contemplated by Section 120.57, Florida Statutes, which 
provides for  a fact  finding proceeding. Legal argument 
is more appropriately reserved far argument of counsel 
in a party's brief. 

Id. at 3:726. In Sou t h e m  Statee , Commissioner Johnson granted a 
motion ts strike the legal analysis from the pcefiled testimony, 

The same rationale applies in this case. FPC will have ample 

opportunity to raise all legal arguments' in its post-hearing 

filing. It would be fundamentally inappropriate to require 

Petitionem to cross-examine Mr. Dalan on the legal issues 

addreaacd in his direct tegtimony and marc fully deecribed below: 

3 .  Accordingly, t h e  following p o r t i m e  of Mr. Dalan's 

testimony should be s tr icken as inappropriate legal opinion: 

'In fact, FPC has already made most of the legal arguments 
that appear in Mr. Dolan's testimony in its Motion to Dismiss 
Proceeding, filed in thie docket on September 8 ,  1993. 
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a. Fage 6, line 4 (beginning with the word [t]hetl) 

through l i n e  6 lending with the w o r d  'fpermittedit). 

b. Page 6 ,  line 10 (baginning with the word It [ejven'!) 

through line 17. 

c .  Page 11, line 

d. Page 14# line 

clnlylf) through line 17 

e ,  Page 14, line 

through line 23 lending 

f, Page 16, line 

7 through gage 12, line 20. 

16 (beginning with the phrase "not 

ending with the w o r d  

22 {beginning w i t h  the word "will") 

with t h e  word nthey"). 

6 (beginning w i t h  the word 

[ f l  adcral") through line 21. 

g. Page 21, line 12 (beginning w i t h  the word "CtlheiT) 

through line 19, 

h. Page 22, line 2 (beginning with the ward btthat") 

through line 3 (ending with the word 

4 .  The parties of record i n  this proceeding take the 

following positions on this motion: 

and LEAF does not oppose it. Petitioners' counsel has attempted 

to obtairl Sta€€'a and TECO's positions, but was unsuccessful. 

FPL, FPC and FECA oppose it, 

WHEREFURE, the Utilities CutnmisBion, New S m y m  Beach, 

Florida and Duke Energy New Smyma Beach Pawer  Campany, Ltd., 

L,L.P. request that the Commission strike as legal opinion the 

above-cited por t ions  o€ the direct testimony of Vincent M. Dalan. 
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Respectfully submitted this day of November, 1998. 

p L $ s  
bert Scheffel right 

Morida Bar No. 966?Zl 
John T. LaVia, I11 
Florida Bar No- 853666 
LANDERS Q PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahasaee, Florida 32302 

Telecapfer ( 8 5 0 )  224-5595  
T e l s p h ~ ~ ~ e  ( 8 5 0 )  681-0311 

Attorneys for  the Utilities C ~ m r n i s s i o n ,  
City of New Smyrna Beach, Florida, 

and 

Duke Ener& New Smyrna Beach Power 
Company L t d ,  , L.L.  P. 
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CERTIFICATE OF SERVICE 
DOCKET NO. 981042-EM 

I HEREBY CERTIFY that a true and correct copy of the  
foregoing has been served by hand delivery ( * )  or by United 
States Mail, postage prepaid, on t h e  following individuals t h i s  
eth day of November, 1998: 

Leslie J. Paugh, E s q u i r e *  
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Gunter Building 
Tallahassee, FL 32339 

Charles A. Guyton, Esquire* 
Steel Hector & Davis 
215 South Monroe Street 
Sui te  6 0 2  
Tallahassee, FL 32301 

William G. Walker, I11 
Vice President, Regulatory Affaire 
Florida Power  5c Ligh t  Co. 
9250 West FlagXer St. 
Miami, FL 33174 

William B. Willingham, &quire 
Michelle Hershel, E s q u i r e  
FL Electric Cooperatives Assoc. , Inc .  

Tallahassee, FL 323612 
P.0. BOX 590  

Susan D. Cranrner 
Asat. Secretary & Asst. Treasurer 
Gulf Powef  Company 
One Energy Place 
Peneacola, FL 32520-0780 

Jeffrey A. Stone, Esquire 
Regge & Lane 
P . 0 .  B o x  12950 
Pensacola, FL 32576-2950 

Gail Xamaras, Esquire 
LEAF 
1114 Thomasville Road 
S u i t e  E 
Tallahassee, FL 32303-6290 

G a r y  L. Saeso, Esquire 
Carlton, Fie lda  et a1 
P . O .  B o x  2861 
St. Petemburg, FL 33733 

L e e  L. Willis, E s q u i r e  
Ausley & McMullen 
P.O. Box 391 
Tallahassee, FL 32302 

Terry L. K a m m e r ,  COPE Director 
System Council U-4, IBEW 
3 9 4 4  Florida Blvd., Suite 202  
P a l m  Beach Gardens, FL 33410 

John Schantzen 
Sptem Council U-4, IBEW 
3944 Florida Blvd., Suite 202 
P a l m  Beach Gardens, FL 33410 

J. Roger Hawe, Esquire 
Office of Public Counsel 
111 W .  Madison Ave., Room 812 
Tallahaesee, FL 32399-1400 
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