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PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS FOR 

THE RECORD. 

My name is James C. Falvey. I am Vice President - Regulatory Affairs for 

e.spire Communications, Inc. (“e.spire”), which formerly was known as American 

Communications Services, Inc. My business address is 133 National Business 

Parkway, Suite 200, Annapolis Junction, Maryland 20701. 

PLEASE DESCRIBE YOUR PROFESSIONAL EXPERIENCE AND 

BACKGROUND. 

Prior to joining e.spire as Vice President -Regulatory Affairs in 1996, I practiced 

law as an associate with the Washington, D.C. law firm of Swidler and Berlin for 

two and a half years. In the course of my practice, I represented competitive local 

exchange providers, competitive access providers, cable operators and other 

common carriers before state and federal regulatory authorities. Prior to my 

employment at Swidler and Berlin, I was an associate in the Washington Ofice of 

Johnson & Gibbs, where I practiced antitrust litigation for three years. I 

graduated from Cornell university in 1985 with honors and received my law 

degree from the University of Virginia School ofLaw in 1990. I am admitted to 

practice law in the District of Columbia and Virginia. 

HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS COMMISSION? 

Yes, I have. 

HAVE YOU PREVIOUSLY TESTIFIED BEFORE OTHER STATE 

COMMISSIONS? 
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Yes, I have. I have testified before the state commissions in Alabama, Georgia, 

Kentucky, Louisiana, Mississippi, South Carolina and Tennessee. 

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING? 

I am testifying on behalf of e.spire and its Florida operating subsidiaries, namely 

American Communication Services of Jacksonville, Inc. d/b/a espire 

Communications, Inc., and ACSI Local Switched Services, Inc. d/b/a e.spire 

Communications, Inc. e.spire, through its operating subsidiaries, provides a full 

range of local and long distance telecommunications services in Florida. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my testimony is to explain the process by which e.spire began 

billing BellSouth for reciprocal compensation as well as the basis for e.spire’s 

belief that BellSouth must compensate it for terminating ISP traffic. 

ARE YOU TESTIFYING TO MATTERS OF LAW IN THIS 

PROCEEDING? 

No, I am not. Although I am an attorney, the purpose of my testimony is to 

explain a portion of the factual predicate for the legal arguments that e.spire will 

make in this docket. I note, however, that in order to explain the basis for 

e.spire’s belief that it is entitled to compensation for terminating ISP traffic, I will 

need to reference some legal decisions. 

WHAT IS THE CONTRACTUAL BASIS FOR E.SPIRE’S CLAIM TFL4T 

BELLSOUTEI SHOULD PAY IT RECIPROCAL COMPENSATION? 
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On July 25, 1996, espire and BellSouth entered into an Interconnection 

Agreement for the state of Florida. This Interconnection Agreement was filed 

with the Commission on August 20, 1996. On December 12, 1996, the 

Commission approved the Interconnection Agreement by Order No. PSC-96- 

1509-FOF-TP. Hereinafter, I will refer to the approved Interconnection 

Agreement as the “Agreement.” A copy of the relevant portions of the 

Agreement are appended to my testimony marked as Exhibit No. JCF-1. 

Section VI(A) of the Agreement provides as follows for the exchange of 

local traffic: 

A. Exchange of Traffic 

The Parties agree. . . that local interconnection is defined as the 
delivery of local traffic to be terminated on each party’s local 
network so that customers of either party have the ability to reach 
customers of the other party, without the use of access codes or 
delay in the processing of a call. The Parties M e r  agree that the 
exchange of traffic on BellSouth’s Extended Area Service (“EAS”) 
shall be considered local traffic and compensation for the 
termination of such traffic shall be pursuant to the terms ofthis 
section. 

Attachment B ofthe Agreement defines “local tr&ic” as “telephone calls 

that originate in one exchange and terminate in either the same exchange, or a 

corresponding Extended Area Service (“EAS”) exchange.” This definition does 

not discriminate among types of end users, nor does it exclude calls fiom end 

users to other end users in the same local calling area that happen to be ISPs. 

Section VI@) of the Agreement provides that e.spire and BellSouth 

initially will compensate each other through a “bill and keep” arrangement, 
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whereby each party would transport and terminate the other’s local traffic without 

charge. Section VI@) provides for a transition to reciprocal compensation as 

follows: 

Comoensation 

The Parties agree that BellSouth will track the usage for both 
companies for the period of the Agreement. BellSouth will 
provide copies of such usage reports to [e.spUe] on a monthly 
basis. For purposes of this Agreement, the Parties agree that there 
will be no cash compensation exchanged by the parties during the 
term of this Agreement unless the difference in minutes of use for 
terminating local traf€ic exceeds 2 million minutes per state on a 
monthly basis. In such an event, the Parties will thereafter 
negotiate the specifics of a traffic exchange agreement which will 
apply on a going-foward basis. 

The Agreement does not contain a rate per minute for reciprocal 

compensation, however, pursuant to the terms of the Agreement, e.spire may elect 

to replace any of the material terms of the Agreement, including rates, with the 

corresponding provision of any other local interconnection agreement that 

BellSouth enters with another carrier. Section =(A) of the Agreement, which 

grants e.spire “most favored nation” status, states: 

If as a result of any proceeding before any Corut, Commission or 
the FCC, any voluntary agreement or arbitration p r d i n g  
pursuant to the Act, or pursuant to any applicable federal or state 
law, BellSouth becomes obligated to provide interconnection, 
number portability, unbundled access to network elements or any 
other services related to interconnection, whether or not presently 
covered by this Agreement, to another telecommunications carrier 
operating within a state within the BellSouth territory at rates or on 
terms and conditions more favorable to such carrier than the 
comparable provisions of this Agreement, then [e.spire] shall be 
entitled to add such network elements and services, or substitute 
such more favorable rates, terms or conditions for the relevant 
provisions of this Agreement, which shall apply to the same states 
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as such other carrier and such substituted rates, terms or conditions 
shall be deemed to have been effective under this Agreement as of 
the effective date thereof to such other carrier. 

WHY DO YOU BELIEVE THAT CALLS PLACED TO ISPS FIT THIS 

DEFINITION? 

There are a number of reasons why I believe that calls terminated by e.spire to 

ISPs fit the contractual definition of “local” traffic. 

First, while this matter is more appropriate for legal briefing, the FCC has 

repeatedly ruled that ISPs are end users that may order their inbound services 

under local exchange tariffs. Indeed, e.spire’s ISP customers all ordered service 

from e.spire pursuant to e.spire’s applicable local exchange tariffs. Specifically, 

the FCC has stated that “[als a result of the decisions the Commission made in the 

Access Charge Reconsideration Order, ISPs may purchase services from 

incumbent LECs under the same intrastate tariffs available to end users.’’ In re 

Access Charge Refom, First Report and Order, 12 FCC Rcd 15982, fi 342 (1997). 

The FCC also has noted that 

ISPs do pay for their connections to incumbent LEC networks by 
purchasing services under state tariffs. Incumbent LECs also 
receive incremental revenue from Internet usage through higher 
demand for second lines by consumers, usage of dedicated lines by 
ISPs, and subscriptions to incumbent LEC Internet access services. 
To the extent that some intrastate rate structures fail to compensate 
incumbent LECs adequately for providing service to customers 
with high volumes of incoming calls, incumbent LECs may 
address their concerns with state regulators. Id at f1345-46. 
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In addition, the FCC has consistently viewed dial-up calls to ISPs as consisting of 

two components: “telecommunications” and “information.” For instance, the 

FCC stated in the Universal Service Order that “[wle agree with the Joint Board‘s 

determination that Internet access consists of more than one component. 

Specifically, we recognize that Intemet access includes a network component, 

which is the connection over a LEC network from a subscriber to an Internet 

Service Provider, in addition to the underlying information service.” In the 

Matter of Federal-State Joint Board on Universal Service, Report and Order, CC 

Docket No. 96-45 1 83 (rel. May 8, 1997). The FCC also observed that “[wlhen 

a subscriber obtains a connection to an Intemet service provider via voice grade 

access to the public switched network, that connection is a telecommunications 

service and it is distinguishable from the Interstate service provider’s service 

offering.” Id at 1 789. Thus, in a switched communications system, the service 

termination point generally is the point at which the common carrier service ends 

and user-provided service begins, i.e., the interface point between the 

communications system equipment and the user equipment, under applicable 

tariffs. 

This view of ISP calls was reinforced by Congress in the 19% Act where 

it carefully defined “telecommunications” as something distinct from 

“information services.” 47 U.S.C. 3s 153(48), 153(20). Indeed, the FCC has 

observed that “Congress intended ‘telecommunications seMce’ and ‘information 

service’ to refer to separate categories of services” despite the appearance from 
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the end user’s perspective that it is a single service because it may involve 

telecommunications components. Federal-State Bourd on Universal Service, 

Report to Congress, Docket 96-45, FCC 98-67 758 (rel. April 10, 1998). 

Second, a call placed over the public switched network normally is 

considered “terminated” when it is delivered to the exchange bearing the called 

telephone number. Call termination occurs when a connection is established 

between the caller and the telephone exchange service to which the dialed number 

is assigned, answer supervision is returned, and a call record is generated. This is 

true whether the call is received by a voice grade phone, a fax machine, an 

answering machine, or, as in this case, an ISP modem. Indeed, the FCC has 

defined call termination for purposes of reciprocal compensation obligations as 

“the switching of traffiic . , . at the terminating carrier’s end office switch . . . and 

delivery of that traffic from that switch to the called party’s premises.” In the 

Matter of Implementation ofthe h a 1  Competition Provisions of the 

Telecommunications Act of1996, First Report and Order, 11 FCC Rcd 15499,7 

1040 (1996). There is no question that e.spire provided terminating switching 

services and terminated the calls to the ISP premises. 

Third, I note that the customers originating the calls to the ISPs over 

BellSouth’s local network order service from BellSouth pursuant to local 

exchange tariffs. Moreover, BellSouth bills the calls placed by its customers to 

ISPs as ‘‘local’’ calls. 
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Fourth, BellSouth routes calls placed by its end users to ISPs served by 

espire over the trunk groups expressly reserved for the exchange of ‘‘local’’ 

traffic. Separate trunk groups are available for interexchange calls, and BellSouth 

uses them to transmit access services traffic. When BellSouth routes calls to 

e.spire over the ‘‘local‘‘ traffic trunk groups, e.spire completes the traffic in good 

faith per BellSouth’s instructions, and justifiably expects to be compensated for 

the service. 

Finally, BellSouth’s refusal to compensate e.spire for terminating ISP 

traffic is inconsistent with BellSouth’s own treatment of such traffic. BellSouth 

itself treats calls to ISPs as “intrastate” when compiling cost studies and making 

jurisdictional separations. BellSouth should not be able to reclassify traffic 

jurisdictionally on a unilateral basis for its own benefit in each situation. 

DOES THE FCC’S RECENT ORDER REGARDING THE GTE DSL 

TARIFF HAVE ANY IMPACT ON THIS PROCEEDING? 

No. The GTE DSL tariff order was limited to a dedicated service, and 

specifically did not address dial-up calls. All of e.spire’s traffic constitutes dial- 

up traffic and is therefore not impacted by this order. 

DID E.SPIRE INCUR COSTS IN TERMINATJNG THIS TRAFFIC FOR 

BELLSOUTH? 

Yes. In fact, e.spire has incurred, and continues to incur, substantial costs related 

to the provision of transport and termination for this traffic. e.spire, like other 

CLECs, has invested a great deal of money in the development of facilities that 
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are capable of handling this traffic. Since e.spire, like other LECs, is prohibited 

from charging ISPs switched access charges, if e.spire is not compensated for 

transport and termination of this traffic under the reciprocal compensation 

provisions of its Agreement with BellSouth, e.spire will not be compensated at 

all. Effectively, e.spire will be forced to provide fiee transport and termination of 

ISP traffic to BellSouth’s customers. This would be an impossible situation for 

e.spire, and an unjustifiable windfall for BellSouth. Obviously, such an outcome 

is not only unfair and inequitable, but also anticompetitive. 

HAS E.SPIRE CONTACTED BELLSOUTH CONCERNING ITS 

OBLIGATION TO COMPENSATE E.SPIRE FOR TERMINATING 

BELLSOUTH LOCAL TRAFFIC? 

Yes, it has. By correspondence dated November 14, 1997, e.spire informed 

BellSouth that e.spire had not yet received any usage reports from BellSouth as 

required by the Agreement. A copy of that correspondence is appended to my 

testimony marked as Exhibit No. JCF-2. e.spire informed BellSouth that it would 

begin to bill BellSouth for reciprocal compensation based upon espire’s reports 

of local traffic differentials in each state beginning with the month in which the 

differential exceeded 2 million MOUs. espire proposed an amendment to the 

Agreement setting the termination rate for Florida at S0.009 per minute pursuant 

to the most favored nations provision of the Agreement. Pursuant to the 

correspondence and the Agreement, this rate would be e f f d v e  &om the date that 

the monthly usage exceeded 2 million minutes. The reciprocal compensation rate 
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of $0.009 per minute is contained in the Partial Interconnection Agreement 

between h4FS and BellSouth. A copy of the relevant portion of the MFS 

Interconnection Agreement is appended to my testimony marked as Exhibit No. 

JCF-3. 

BellSouth did not respond to espire’s November 14, 1997 letter. e.spire 

then wrote to BellSouth again on the subject by letter dated December 23, 1997, 

and again by letter dated January 8, 1998. Copies of these letters are appended to 

my testimony marked as Exhibit No. JCF-4. These letters reiterated the terms of 

the Agreement and informed BellSouth that e.spire would take legal action if 

BellSouth continued to breach the Agreement. 

WHAT WAS BELLSOUTH’S RESPONSE TO E.SPIRE’S 

CORRESPONDENCE CONCERNING RECIPROCAL COMPENSATION? 

BellSouth did not respond to e.spire’s correspondence until January 8, 1998. A 

copy of BellSouth’s response is appended to my testimony as Exhibit No. JCF-5. 

In its response, BellSouth conceded that it had failed to provide e.spire with the 

required usage reports and agreed to use e.spire’s reports. BellSouth also stated 

that it would not pay the bills submitted by espire because it does not believe that 

ISP traffic is “local traffic.” Moreover, BellSouth proposed a rate of $0.002 for 

terminating local traffic. 

DID YOU REPLY TO BELLSOUTH’S JANUARY 8,1998 LETI’ER? 

Yes, I did. On March 17, 1998, I wrote BellSouth once again. A copy of that 

letter is appended to my testimony as Exhibit No. JCF-6. 
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Yes, I did. 1 began the negotiation with a rate proposal which was the lowest 

e.spire would accept, given that e.spire is entitled to that amount under the most 

favored nations provision of the Agreement. BellSouth only responded to this 

proposal six weeks later, and never responded to e.spire with a serious rate 

proposal that met or exceeded the amount to which e.spire is entitled. 

HAS THERE BEEN A DECISION IN FLORIDA THAT ADDRESSES TEE 

SAME OR SIMILAR ISSUES THAT ARE RAISED IN THIS 

10 PROCEEDING? 

11 A. 

12 

13 

14 

Yes, in fact quite recently. On September 15, 1998, the Florida Commission 

issued a decision which specifically addressed the issue of "whether ISP traffic 

should be treated as local or interstate for purposes of reciprocal compensation . . 

." In re: Compiaint of WorfdCotn Technofogres, he. against BeflSuuth 

I5 
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Telecommunications, Inc. for Breach of Florida Partial Interconnection 

Agreement Under Sections 251 and 252 of the Telecommunications Act of 1996 

and Requestfor Relief; Docket No. 971478-TO, Order No. PSC-98-1216-FOF- 

TP, Florida Public Service Commission, at 3 (Sept. 15, 1998) (appended hereto as 

Exhibit No. JCF-7. Looking at the language of the WorldComlBellSouth 

Interconnection Agreement, the Commission said: 

Upon review of the language of the agreement, and the evidence 
and testimony presented at hearing, we find that the Agreement 
defines local traffic in such a way that ISP traffic clearly fits the 
definition. , . . There is no ambiguity, and there are no specific 
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exceptions for ISP traffic. Since there is no ambiguity in the 
language of the agreement, we need not consider any other 
evidence to determine the parties’ obligations under the agreement. 
Id. at 5 .  

After reviewing all of the arguments, the Commission fbther stated, 

“while there is some room for interpretation, we believe the current law weighs in 

favor of treating the traffic as local, regardless of jurisdiction, for purposes of the 

Interconnection Agreement. Id. at 15. Moreover, the Commission noted, among 

other things, that BellSouth rates the traffic of its own ISP customers as local 

traffic, and that “[ilt would hardly be just for BellSouth to conduct itself in this 

way while treating WorldCom differently.” Id. Predictably, BellSouth has 

appealed the Commission’s decision, see Bellsouth v. WorldCom TechoIogies, 

Inc.. et al., Case No. 4:98 CV 352-WS (N.D. Fla. 1998). 

BellSouth is doing to e.spire the same thing that it did to WorldCom, and 

with just as little justification. The Commission already has found that the law 

favors treating ISP traffic as local trait, regardless ofjurisdiction, for purposes 

of the Interconnection Agreement. The language in the e.spire/BellSouth 

Agreement is very clear and does not exclude ISP traffic f?om the definition of 

local traffic. Importantly, the definition of “local traffic” interpreted by the 

Commission in the WorldCom decision (Section 1.40) is essentially identical to 

the definition included in the Agreement between e.spire and BellSouth. 

In addition, Section XXX of the Agreement contains a standard “entire 

agreement” clause which specifies that the written language of the Agreement 

contains the entire agreement between the parties and requires that any 
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modifications to the Agreement be made in writing and signed by a duly 

authorized representative of the parties. Thus, to the extent that BellSouth relies 

on extrinsic evidence to demonstrate that ISP traffic should not be included within 

the definition of “local trafic,” e.spire believes that such evidence is not relevant 

because the language of the Agreement is unambiguous. Therefore, e.spire 

respectfidly submits that the Commission should conclude that ISP traSc is local 

traffic under the Agreement. 

HAVE ANY OTHER JURISDICTIONS ISSUED DECISIONS FINDING 

THAT ISP TRAFFIC IS LOCAL TRAFFIC SUBJECT TO RECIPROCAL 

COMPENSATION UNDER ESPIRE’S INTERCONNECTION 

AGREEMENT WITH BELLSOUTH? 

Yes. On October 19, 1998, the Hearing Officer presiding over the 

e.spire(8ellSouth complaint before the Georgia Public Service Commission 

issued an Initial Decision in favor of espire. e.spire Communications, Inc. v. 

BellSouth Telecommunicationr, Inc. Regarding Reciprocal Compensation for 

Trapc Terminated to Intemet Service Providers, Docket No. 9281-U, Initial 

Decision of the Hearing Officer, Georgia Public Service Commission (Oct. 19, 

1998)(appended hereto as Exhibit No. JCF-8. In this Initial Decision, the Hearing 

Officer found, among other things, that ISP traffic is local traffic subject to 

reciprocal compensation, Id. at 16-19, that the language of the e.spudBellSouth 

Agreement is unambiguous, Id, at 19-21, and that e.spire is contractually entitled 

under the most favored nation clause in its Agreement (Section =.A) to collect 
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the S0.0087 per minute rate adopted from the intefWMecti0n agreement between 

BellSouth and another carrier, Id. at 22. Notably, this is consistent with the 

decisions of at least 23 other states that have determined that termination of calls 

placed to ISPs are subject to the payment of reciprocal compensation. 

IS YOUR AGREEMENT WITH BELLSOUTH IN FLORIDA THE SAME 

AS THE AGREEMENT FOR GEORGIA? 

Yes, the Interconnection Agreements between BellSouth and e.spire for Florida 

and Georgia is a single, regionwide agreement. 

ULTIMATELY, WHAT RELIEF ARE YOUR SEEKING FROM THE 

COMMISSION? 

e.spire requests that the Commission: (1) determine, as a matter of law, that calls 

terminated to ISPs should be subject to reciprocal compensation under the 

e.spire/BellSouth Interconnection Agreement; (2) enforce the “most favored 

nation” provision of the e.spire/BellSouth Interconnection Agreement by ordering 

a rate for reciprocal compensation of $0.009; (3) order payment of all outstanding, 

overdue bills for reciprocal compensation plus interest; (4) require payment of 

attomeys’ fees pursuant to the express language of the Agreement; and (5 )  require 

the recovery of the costs of implementing the Traffic Master systems, as awarded 

in Georgia. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes, it does. 
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DOCKET NO. 98 1008-TP 
WITNESS: FALVEY 
EXHIBIT NO. -(ICF-l) 
PAGE 2 OF 8 

E. 17 BellSouth will provide and update an electronic copy of their Switch 
Network ID Database with a complete list of features and functions by 
witch. i.e, NPAINXXs. rate centers. efc. 

E Local Number Ass iziinetu 

ACSI will assign telephone numbers (0 its Cusu)men using at least one NXX per 
BellSouth lariffed local exchange metropolitan area; provided. that sufficient 
quantities of numbering resources are made available to ACSI. 

Cmss-Con-n to 01 her Co Ilocato~ 

whm one Party collocates in the wire cenm of the other Party, the Party 
openting the wire center sMI allow the Pany collocaccd at the wire center to 
d i d y  interconnect to any other entity which mainlains a collocation facility at 
that same win center. The M y  operating the wire center shall enable such 
interconnection by effecting a crosssonnetion beween those collocation 
facilities. as jointly directed by the b y  collocated at the wire cener and the 
other collocated entity. For each such cross~necrion, the Pany openting the 
wire center shall c h q c  the otherwise applicable StMdUd tariff or contna spcial 
access crosssonn&t rate to 'the collocated €'my. NO other charges shall apply 
for such cross-connection. ACSl r e m  i i  right u) petition for state 
commission arbitration of the pricing of such crouconnectionr 

G. 

VI. LOCAL TRAFFK EXCHASCE 

A. E- 

The agree for the purpose of this Agnement only thu local 
i n e m -  is defined as the deliwry of l d  M c  10 be terminated on each 
pany's leal nduorl( Y) that Cuslomen of either pany have thc ability to reach 
customen dlhe other my, withour the use of any access codeor delay in the 
pmassing d he all. Thc-Mes funher agree hat the exchange of trafic on 
Bellsanh'r Grcnded A m  Service (EAS) shall be considered local tnffic and 

this&. . .  
for thc lcrmiwiion of such tnffic shall be pursuant 10 he  terms of 

B . -  m 
-. 

With he arception of the local tnffic specifically identified in rubseaion (C) 
hereafter. each party a g e s  to terminate local t d c  Originated and ratted to i t  
by the ah& party. The Panics a g e  lhrt &IlSouth will tnck the usage for both 
coiiipanics for che period of the A g r c m " .  BellsoCmth will provide copies Of 
such usage reporu to ACSI on a monthly basis For purpous of this Agrcelnent. 
the Panics agree thai there will be no cash compensation uchanged by the panic1 

i Page II 
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during the term of this Agreement unless the difference in minutes of use for 
terminating lccal Iraffic exceeds 2 inillion minutes per slate on a monthly basis. 
In such an w t ,  the Panics will thereafter negotiate the specifics of a traffic 
exchange agncment which will apply on a going-foruard basis. 

tf either parr/ provides intermediary wdem witching and transport services for 
the otha pany's connation of its end user to a local end user of: ( I )  a CLEC 
other than ACSI; (2) an ILEC other than BellSouth: or (3) another 
telecommunications company such as a wirelest telecommunications service 
pcoVider. the pany performing the ~ n t e r m e d i  function will bill a 50.002 per 
minute charge H o ~ v r r .  BellSouth %IUS that ACSI may cross-annecr directly 
to such h r d  Mia at the POI. In such an M n t .  miffed cross-connection 
non-recurring charges will apply, and no tmsitting m e  will apply. 

M plnics h e m  pmride in t em+nge  access transport sewices to IXCs and other 
access h c c  Customus. Puntrant to the terms of this Agrrement. ACSI will 
intercanna at selected BellSouth witches of its choosing for the purposes of providing 
cenain Switched Aws Services On such occasions. a ponion of the access mspn 
seMce will k plwided by each of be Fartics haua This &on establishes 
anangumnts intended (0 enable each of the hnies hereto to sene and bill their mutual 
Switched Acms Service Customers. on an accurate and timely basis The 
anangemarts discussed in this section apply to chc prwision of both interLATA and 
invaLArA Switched ACCCJS Services. It is undustood and agreed chat ACSl is not 
&ligated IO @de any of its Switched Access S e M c d S )  thmugh any specific access 
wdun switch or ~CECSI tandem pmrider. and may at its sok discretion. with due 
nouce to hose a f f d .  modify its serving anangements on its own initiatie 

7 

A. ,400 r i m  v of OBF Guldcl i- 

Mm-point b d h g  WPB) arr;mgCtIIeIIts shall be established betuun the W i e s  to 
enable -1 to pmvide. at iu option, ,Switched hrrcu Services to third Panics 
Vii Spcificd LEC $witches. in accordance with rhe hlat-Fbint Billing guidelines 
adoped bj: and conuincd in the Ordering and Billing Forum's MECAB and 
MECOD documen& except as nmdified tux&. These amngemts m 
intended to k used to provide Switched AKesr SeMcc thiii originates and/or 
terminates on an ACSI-pmrided Exchange Service. when the tnnspon 
component of the Switched Access Service is routed through specified BellSouth 
switches 

i Page !! 
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x v. R F s P O N S l B & ~  0 F THE PARTm 

A. B e U h t h  and ACSI agree to M t  each Other fairly. nondirriininatorily, and 
qually,for all ice" included in this Agreement or related to the stippon of items 
included in this Agmment. 

Acsl and BellSOUth will work c o o p e d d y  to minimize fraud associated with 
third-number billed calls, calling card calk. or any other services relatcd to this 
Agreement. The Parties fraud minimization pruccdurcs M to be cost e t f b ~  
and implemented so as not to unduly burden or harm one Pany as c o m m  to 
the other. 

ACSI and BellSouth agree to promptly achange all n a u a r y  m r d s  for the 
proper billing of all tratAc 

ACSI and BellSouth will nviw engineering requiremenu on a quanerty basis 
and errablish forcasts for trunk utilization. POI Wnks MPB arrangemenu, 
E-911. EISCC facility requirements, quantifies of DNCF. loops and other 
services pmvided under this Agmment. N w  trunk groups will be implemented 
as dicfated by engineering quiremenu for bolh BellSouth and X S I .  BellSouth 
and ACSl M q u i r d  to prwide each ofhq the pmpu a l l  information (e.,g. 
originated call party number and destination dl party number) to enabk each 
company to bill in a complete and timely manner. 

The PMies will cooperate by exchanging technid informatii in onler to 
identify and explore potential solutions (Q enable ACSI to establish unique rate 
centers. or to assign a single NXX code across multipk rate centen. 

ACSI and BellSoulh will uork jointly and cooperati\rly in &doping and 
implementing common inanual and/or elmronic inrerfica (including. for 
example, data elemmu. dau fonat, and dam tnnsmission) from which to place 
%Me orden and m u b k  rrpocu indving the pcwiSicm OC loops. DNCF. 
diractory a s s b r a ,  d i m r y  listings, E-911. and services included in this 
Agrranenr To the extent rraconabk, ACSI and Bellsatlh will ufilizc the 
standards cmblishsd by induJtry fon, such as OBF. 

&1Isouth,will suppon K S l  raqwsts klated to central 06cc (NXX) code 
addminirtnh d assignments in an effai-e d timely manner. ACSI and 
Bel-th will comply with code adminiuratkm q u i m m u  ~f p r r ~ r i k d  by the 
FCC, the state commissions. and accepcod industry guidelirg. 

BellSouth shall no( impose a cross-connen fee on ACSI where ACSl accesses 
9 I I or E-9 I I ,  reciprocal rlafic uchange t a n k  and netuork platform services. 
throcigh a collocation anangcemncnt at the BellSouth Wire tenter. 

E. 

C 

D. 

E. 

F. 

G. 

H. 

Page 39 
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I. Notwithstanding any other pmision of this A g m " t ,  it is mutually understood 
and a g d  that bo& Panics hereto reYm the right to establish each of the 
following, consistent with generally accepted industry standards. 

I .  

2. 

3. Switching entity designation and supporting data (including inbound mute choice) 

a. end 0ffi.e' 

b. hominglhomed to tandem 

4, Association of rociring point(s) with end offices. Pols. rrc. 

5 .  Published nte center and locality designations. 

&te centers (laation and area within) 

hints  of interchange (including m e t  points) 

SVI.  >'ITWORK DESK s A \ D  \ f A X A G E \ E q  - 
A. The Panics agree to work cooperatively to 'install and mainrain reliable 

intercannaxed telecommunications oeturorb. including but not limited to. 
mainienance contact nuinka and escalation procedures BellSouth yrees to 
provide public notice of changes in the information necessary for the transmission 
and routing of services using its local exchange facilities or netwrks. as well as 
of any ocher changes that uould affm the interoperability of thou facilities and 
necuorlcr 

The intmonnection of all netuork uill be based upon accepted industry/national 
guidelines lor msmission swdards and tnffic blocking criteria. 

The pania will wrk coopentivcly IO apply sound nmwk managcmqt 
principles by invoking appropriate necwork inanagetnent cocumls IO alkviace or 
p m t  ncnwrk congestion. 

Fk wwmk expansion, the Panics km toreview engineering quiremenu on a 
quurefly'lpsis and esublish forecasts for rmnk utilization. New trunk groups 
will k added IS " a b l y  wananted. 

ACSl and BellSouth will exchange appropriate information @..e., maintmance 
contact numbers. netuork information. information q u i &  to comply with law 
enforcetnent and orher seciinty agencies of the GoKmment) to achieve desired 
reliability. In addition. ACSI and BellSouth will cooperatively plan and 
implement coordinated repair procedures to ensure customcr trouble repons are 
resolved in a timely and appropriate manner. 

B 

C 

D. 

-. 

E. 
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XXII. MOST FAVORABLE p ROVlSlONS 

A. If as atrcsult of any prcwding before any Court. Commission. or the FCC any 
wlunesy agreement or ahitration pnxecding pursuant to the ACI. or pursuant to 
any applicable feded or Stak law, Bellsouth becoma obligated to provide 
inemnneclion. number ponability, unbundled a m  to n e w r k  elelnenrs or my 
other services dated to interconnection, whether or not presently c m e d  by this 
Agreement. to anolher 1 ~ l c c t " U n i C i I i o n S  carrier operating within a state within 
the BeUSouth emtory at ram W on ltnns and conditions more h r a b l e  to such 

entitled to add such netuork elements and service, or substitute such 
favorable ram, turns or conditions for the fclevylt prwisions of this A g m a t ,  
which shall apply to the same states aC such othu carrier and such subuitut& 
rates, terms or conditions shall be deemed to h a w  been effective under this 
Agreement as of the effective date thetwf to such other carrier. 

If the more favorable provision is a mult of the action of M appropriate 
regulatory agency or judicial body. whether commenced before or after the 
e f f m i ~  date of this Agreement. the Pdrties agree 10 incolporare such order in 
this Agreement as of its effective date In $e M n t  BellSoudI files and @ves 
apprwal for a lariff offering to provide any subnantivr: service ob this A g m e n t  
in  a my diffemt than hat  provided for heen.  the Wes agree that the 
Companies shall be eligible for subscription 10 said vMcc at the rates. tenns and 
conditions conmined in lariffs as of the effactive datc of the tariff. 

In the m t  that BellSouth provides interaxlnection andfor temporary number 
poMbility arrangements via tuiff or has or enters into an interconnection andlor 
temponry number ponability agrsunart with another entity. Bcllsouth will 
permit ACSI M opponunity to inspecl such tariff or agreement and. upon X S l ' s  
quest. &IlSouth will i m m e d ' i l y  offer ACSt an agreement on the same 
mated tams with effea from the dae BelISouth firs made such miff effective 
or e n t e d  into such anangemart and for &IC remainder cf the term of this 
Agreement. The orher items awed by this Agreement and not c0Wm.l by such 
tuiff of a g m t  shall remain unaffalcd and as to such items this Agreement 
shall " i n  in cffkt. 

-.-. carrier than the wmpanble prwisions of this Agmmeni. then ACSI shall be 

EL 

C 

0. In Ihe hi BellSouth is required by an FCC or a s a u  commission decision 
or order to prWide any one or mote termi of interconnection or ochu mattem 
cowed by this Agreenient that individually differ from anyone or more 
corresponding terms of this Agnement, ACSI mty elkt to amend this 
Agrremc~!c to reflect all OC such differing tenns (but fa lew thxn all) conuined in 
such decision or order. with effect imm the date ACSl makes such election. The 
other items covered by this Agreement and not cmred  by siKh decision or order 
shall remain unaffmted and as to such items this Agmmenc shall retnain in 
cti33. 
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ATTACH3WT B 

DEFINITIONS 
t 

1. "ACCESS Service Request" or "ASR" means an indusvy standard fonn used by the m e s  to 
add, establish, change or disconnect trunks for the pu'poscs of iriterconnection. 

2. "Advanced Intelligent Network" or 'Am" mans a ncnwrk witching and archit" 
concept that cmtnlircs intdligence in databases and application pnvessoa intemal to the nemrk  
a k r  than in MIA offie witching systems. AIN enables the nciwrk IO complete interactions (or 
actions) fcgardiig muting. signaling and information quickly and accurately. The AIN COW 
permits inteuigent databare Systems and application pnx~ssoa IO be either centdizcd or dishbud 
throughout one nemrk. 

3. "Advmced Intelligent Setwork Feattms" or " A P "  Fe;lttira" refers to the replacement 
or enhancement of elecuonic switching and electronic neovork hardware and sotluarc lunccioos via 
the use of distributed neruork based pnxcsson and Common Channel Interoffice Signaling 
(CCIS/SS7). For uample. SCPs and S l C s  arc pan of the advamd intelligent ncwxk .  AIN also 
features a "Service creation envimment' which permits the end user or meller to create. and 
modify, in near Ral time. their own network routing instructions for calls to their Wlities. treating. 
in effect a user customized virtual netuurk. 

4. "AtTiliate" means a peMn that (directly or i n d i d y )  owns or controls. is owned or 
controlled by, or is under c" ownership or conml with, another pmon. For purposes of this 
paragraph. the tenn .own" means to own an equity interest (or equivalent thewl) or more than IO 
percent. 

5 .  "American Satlomi Standards bts!itute" or "AXSI" is a private. non-pcoht organization 
representing more thur 1.300 corporations. .W g o K " t  agencies. 20 institutions and 250 trade. 
labor, consumet. rcchnial and pcosersiocul orgtnizationt which YIJ wluntary s t a m h i s  for Ihe 
United Sum (U.S.). ANSI has established an Information Infrastnrture Standards Panel. ANSI is 
appointed by the U.S. Sotc apuVnent as a rcprrscntativc of the US. IO the ITU 's  International . .  standards chpn". 

6. "Automated Report hhnagenwnt Informrtign Sp~mi" or 'AIL\-IIS" means the most 
. .  cumnt ARMIS 4M% q n  issued by the FCC 

7. "Autormtk Nu& Identiflution' or "&XI* is a teleco"uniations.canirrier signaling 
puametcr that identiha through industry standad nctuork interhccs and ~ I H U  (either SS7/CCIS 
(pderrad). or in band signalling (pndswsor technology). the b i l l i  number OC the calling pany. 
This functionality is alw, +m and rriemd to as 'Calling R n y  Number' or 'CPN.' This term is 
not to be limicad by 'Called Prny Identi6cation' service, another pcoducl that is f q u e n t l y  requ id  
by call centen. 

8. "&I1 Conmv."cations Reseamh" or "BellCore" iiieans an organization mned jointly by 
the RBOC that conducts revarch and development projects for them. 



scandard signalling arrangements including repeat loop s t M .  loop reverse battery. or ground S(M 

seizure and disconnect in One diration (toward the end office witch). and repeat ringing in &e other 
dirsction (toward the end user). 

a. "XSDN l i n ~ w p l c h u i t "  is an ISDN link which provides a 2-wim ISDN digital cimit 
connatim that will support digilal transmission of tug 64 Kbps.clear channels and one 16 Kbps dam 
channel (2B+D), suitable for provision of BRI-ISDN service ISDN links shall be provisioned by 
least cost planning muhodologies sufficient to insure indusq standard i n u k  performance. price, 
reliability and operational characteristics arc functionally transparent and arc qual to or better than 
dedicated copper pairs All things being qual, 'Broadband ISDN' is p d d  IO CO-based ISDN 
circuits. Unless specifically identified and priced as 'fractional' these circuits arc assulnd 10 k 
fully avdilable. 

b. "4Wm DS-1 Digital Grade Links" will support full dupla transmission of imhronous 
wn'al data at 1.544 Mbps. and provide the cquident of 24 wice gnde channels Unless 
specifically identified and priced as 'fractional' these circuits M assumed to k fully available. 

46. "Local Exchange Carrier" or "LEC" means any carrier that provider I d  common 
carrier telecommunications services to business andor residential subscribers within a given LATA 
and interconnects to other carriers. for the prwision of dternaUK telecommunications produccs or 
xMces. including. but no( limited to toll. specid access Md prime line saviar This includes 
the Panics to this Agtument. The urm 'Incumbent-LEC' or 'I-LEC' is somerimes usad to d e r  to 
the dominant LEC for a particular locality (such as &lIsOUth). Such Incumbent-LECs include both 
&I1 Operating Companies ('Bocc') and non-BOC LECC which arc oftar d d  to as 
'Independent-LECs' By con=. new entrants into the local achangc market are sometimes 
referrad to s "Cmpetitie LECS' or "CLECs," or sometimes as 'Altcmatiw LECs' or 'ALECs.' 

17. "-1 Exchange Routing Guide" or "LERG' means a BellCofc Fkfaenct customarily 
used to idendfy W A - M  routing and homing inhrtnation, as *ell as nen*ork element and 
equipment designations 

48. "&cal Tmm" ulephone calls that originate in O n  occhange and terminnu in 
either rhe - achang+ or I companding Mended A m  S e n h  ("us9 CXdWlgC. The 
terms Exclu~~g+ ud Ms achanges 812: defined and spcified in SeCtMn A3. d BellSouch's General 
Subscriber Suvice TGff. 

49. ' h l  htemnnedion' m s  ( I )  the delivery d local tnffic u) be terminated on each 
h y ' s  I& m r k  y) 

M y  without Ihe uv-of my recesc code or substantial delay in the pmcrsdng of the call: (2) the 
LEC unbundled nuwork fa", functions. and capabilities set lbnh in this Agreement: and 3) 
Sewice Provider Number Ponability soolnetimes r e f e d  to as tempocary telephone niiiilkr 
pnability to be implei&nted pursuant to the wins of this AgfCCcllent. 

ad U S C ~  of either Pury hm the ability u) teach end users of the other 

A l T A C H h f E N T  B 
Pazc 7 

i 
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Novcaba'l4.1991 .*w* V. . . ..i 

hfr. Pa pinla 
BellSouch T c l e ~ m c n ~ d m  
615 W. PclcMrr Sue& 
Roam 34591 
Atlanta, Georgia 30375 



Mr. Pa1 Fialcn 
Navanber 14.1991 
P Y  2 

cc: Stephen M KlimlccL, 
Riley Murphy, 
lama siidham 
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AMENDMENT 

TO 

INTERCO"EC?ION AG- BETWEEN ACSI ANb 
BELLSOUTH TELECOMMUMCATIONS DATED JULY 25,1996 

Pursuant to this Agreement (the "Agrcemcat"). h e r i a  
Communicatiops Sccvim, he., on befulfof its l a d  exchange opadng 
subsidiaria (caUectively yACSI") and BeUSoutb Telecommunicatio~ Ink 
(UBeUSouih") hatinafter referred to calleetively ar the "Pprciu" hueby .gm to 
am& that ccaain ~ M e c t i O n  Agreement b e w "  chs P y t i a  dated Idy 25. 
1996 (mtcrconncction Agrcemcnt"). 

NOW THEREFORE. in considedon ofthe mubul pmvigoionr contained 
Win and otha good and valuable comidsmtioq rhc receipt and ruffium~y of 
which are hereby adcnowlcdgc& ACSI and BellSouth hereby covcnsnt and agnt 
as f o l l o ~ :  

1. P m t  to Section VI@) of the htc~ormection rgrranmt dut 
panics agreed to transition m a usage-baed miprowl campemdon -t 
aacc rhe dii'ncc in minutes of w for termindag l a d  t d 6 ~  r~crrds 7 
million minutes p a  w e  on monthly basis. Tbe u s ~ e - k d  ntc. p-t 10 the 
Agreement, applies on s ping fawad basis kgbn*hg With the month in Whifh 
the 2 million minutes tbreJhold is met. 
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AMERTCAN COMMvNlCATIONS ' BELLSOUTH 
SERVICES, INC. TELECOMMUNICATIONS. 

INC. 

By: By: 

DAm. Novunber 14,1997 DATE: November 14,1997 
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SCHEDULE A 

ALABAMA 
GEORGIA 

KENTUCKY 
h4IssIssIPPI 
LOUISIANA 

FLORIDA 
TENNESSEE 

SOUTH CAROLINA 

S.01 per minute 
S.0087 p a  minute 
x.008 per minutq 

TBD 

LOO9 per minute 
TBD 
IBD 

x.02 per minute. 
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600 NORTH 19T!4 STREET 
2SH FLoOR 
BIRMINGHAM. AL 35203 

EUING INQUIRES CML (301)463-7622 

OEWL Of CURRENTCHARGES 

OTHER CHARGES AN0 CREOlTS -SEE O E W L  

USAGE CHARGES * SEE OETAlL 
LOCAL 

Lam 
TOTAL CURRENT CHARGES W E  BY DECEMBER IS. 1997 

0.00 

OETAlL OF USAGE CHARGES FOR OFFICE HTGWGYOSO 
USAGE BIUN& O/CLEOCTOBER i m u  OCTOBER 31. ISST 

LOCAL 
. 

PAT'€ CATEGORY 
TERMINATING 

TOTAL MR L O W  USAGE FOR OFACE MTGMALGYOSO 

DETAIL OF US4GEUUAGESMK oFFIcE0RHHALH3osO 
USAG.EBIWNOCYCLEocTa84( 1 T)IRuOCfoBM3f. f9W 

LOCU 

. .- 

RATE CATEGOa 
TERMlNATlNG 

TOTAL FOR L O W  USAGE FOR OFFICE BRHMALFCOSO 

RATE CATEGaUY O U A "  m MIUS 
TERUIUAlWG SQ.WB7 

TOTAL FOR LC€Al. USAGE FOR OFflCE CLMBGAEOOSO 



- -..-- “ ‘ - ~ c o n n o c ~ ~ o n  Agrc tom 
Undor Sections 251 and 252 Of the Tolocommunicadon~ Act of 1996 

- 

Exhibit 7.0 

Recwocal Local Traffic-Local Call Termination Rat. 

L - a g 4  

50.009 Per Minute of Use 
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August 26,  1996 
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EXHIBIT No. - (JCF-4) 

, .  
Amedcan Commuddlans Sarvket,hc. 

131 Nl(bnrl8u~illltr puCnnrsa1w 
h d O %  My(md 20701 January8,1998 * Ta'301617.42W F4XJPl.617(~ 

+ Wacsinr( 

' -ACSI 

YU FACSIMILE AND FEDERAL EXPRESS 

Mr. Pat Fda 
Mu~agcr - Maconnection Services 
BellSouth Tslcoommuniutions 
675 W. P e d c b u  Street 
Room 34591 
AU&w Georgia 30375 

Dear PaC 

I have not w i v e d  a response to my letten dated Dcccmbec 28,1997 and November 14, 
1997. which Iadudcd a pmposed amendment to the ACSYBellSouth I n t u w d o a  Agreement 
("Agrctmcoz') based upon BellSouth's obligarions pursuant to S d o n  VI@) of chc Agreunent, 
and ACSTs first hvo bills for recipcocal o m p e a d o n ,  

month of Dcsaaba 1997. If piymentr am not d e  on a h e l y  buir, ACS! will d 1 ~ 8  intaac 
on any late paymam. Given the substantial amounm of money owed at thir 
wuld be significant 

fiowing be- OW t~~pcaivc  nchwrlcr. u rrquin?d by the Agrccmcnt PI- s a d  such 
q c ? ~  directly to m y  aaaition. BellSouth's wntinubg breach of tho Agrranent ki this I%& 
will be an intc i f d  whea ACSI'S is fond to file complrintran the *zua of reciprocal 
WmpDstiOp A 

Enclosed is the third bii  for m i p d  wmpePIation, for tr&c eXGIUngd during thc 

hterrsc done 

ACSf also sti l l  hat not received a single ~ I I  for any of its mukc0 as to the 1 0 4  traffic 

. 

'Ih.nL you 6r your immediate attention to this UWW, md I loolr f d  0 herring bxk 
Pu P d Y .  

SincereIy, 

EndOSlXC 

a: Michael Tanner. Esq. 
Riley M. Murphy. Esq 
P c r u  F~uin. Eq. 
Ctaig Dowdy. Esq. 

Stephen M Klirrucck. %. 
Brad MutxhcIlamUS. w. 
Alicia Frcyringcr, 
P ~ O ~ I U M  Honon. Esq. 
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BILL NUMBER’ 334 fiso-5181478 

BILL D A E  JANUARY 5.1998 
INVOICE NUMBER BSDs18147&9BaO5 

1 PAGE: 

TO: A m  ACCESS BILL VERIFICATION GROUP , 
BELLSOUTH 
6Pa NORTH 19TH STREPT 
2 m  n a O R  
BIRMINGHAM. AL 35203 

BILLING INQURES CALL (301)483-1612 

SWlTCHEO ACCESS SERVICE 

0R;AlL OF C u m  CHARGES 

OTHER CHARGES AND CREDITS -SEE DETAIL 
LOCAL 

LOCAL 
USAGE CHARGES - SEE OETAll 

TOTAL CURRENT CHARGES DUE BY FEBRUARY 15.1998 

0.00 

OETAll. OFUUGECHAROESFOROFfICEMTGhMLGYDSO 
USAGEBlWNGCYCLEDECEMBER 1 TnRUO€CEMBER3l.i997 

LOCAL 

RATECATEGO Ry 
TERMINATING 

TOTAL FOR LOCAL USACE FOR OF- BRHMAVCOSO 

DETAIL o F U S A G E c H A R G R F O R o F F l c E ~ 8 w D o S O  
USAGE BlWNG CYCLE OECEMBER 1 W R U  OECEMBER 3.1997 

LOCAL 

MOUNT - 
all: 

sEM! !&s  
fO.GQ87 

RAT€ CATEGORY 
TERMINATING 

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEOOSO 
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- 
TuzwN*rp(o. so.02 

TOTAL FOR LOCAL USAGE FOR omcE NWORUMOOCO 
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OETAll. OF USAGE CHARGES FOR OFFlCELSvuoI7OSO 

USAGE BlLUNG CYCLEOECEMBER 1 n i f ? U O ~ e & ~  3i.1997 
LOCAL 

AMOUNT w - .@ATE CATEGORY 
TERMlNATNG 

TOTAL FOR LOWU USAGE FOR OFFICE LSW(YZ7OSO 
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Dacmbcr 23, .19?7 
.. 

VIA FACSM~LE AND FEDERAL EXP& 
Mr. Pal Fiten 
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Mr. Pat  Fden 
BenSouth Telecommunicatioru 
Page 2 

If BellSouth doer Mt respond 10 these quests made pusuant to tbc 
Agrcsmmf ACSI will p w  appropMtc lgrl remcdics to arforcc UK terms and 
conditions of the Agrrunmt 

lharrL you for your tnmcdiatc attearion to chit mntta, and I look fowrd (0 

hauing back h m  you promptly- 

S i d y ,  

Enclosure 

cc: Mebra1 -ram=. Esq. 
StephCUMKllmaceLEsg. 
MY M. Murphy. Erg. 
Brad MuuchJlOlny Esq. 
PaCrFruh,Esq. 
AS& Freysinga. Eaq. 
Craig Dowdy. Esq. 
Norman Hortoa. Esg. 
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OTHER CHARGES AN0 CREDITS -SEE OETNL 

USAOEttWlGES -SEE O F "  
LacAL 

LacAL 
0.00 

TOTAL CURPENT CHARGES DUE By M U A R Y  15.1397 - 
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BILL NUMBER: tao ssodret 436 
INVOICE NUMBER: . 8so519243a-sno~ 

BILL MTE: DECEMBER 15.1997 
1 PAGE 

ATTK. ACCESS 81U VWlFICA?lON GROUP 

USAGE G G E S  -SEE OETAIL 
COChL 

0.00 - TOTMCURRp(TcHAR0ES WE BYSANVARY 15,1997 
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OTHER CHARGES AND CREOlTS -SEE O€TAk 

USAGE CHARGES - SEE “L 
LOCN 

LOCAL 

0.w 



. .  

10 A m  ACCESS 81U VWflCAllON GROUP 
BEUSOUTH 
800 NORTH l9TH STREET 
zm FLOOR 
BIRMINOHAM, AL35203 

DOCKET NO. 98 1008-TP 
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BllL NUMSEk 334 8SO-51614?6 
INVOICE NUMBER: BSO5181479-07349 

BllL M E  OECCEMBW lS, 1837 
1 PAGE 

OTHER CHARGES AND CREDITS -SEE OETNL 

USAGE CHARGES - SEE nETAu. 
L O W  

LOCAL 

aao 

n TOTAL CURRENT CHARGES DUE BY JANUARY 15,1697 

RATECATEGOR Y 
TERMINATING 

TOTM FOR LO& USACE FOR OFFICE CLMBGAEOOSO I 
- .D .O .C . .  . 9 
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January 8.1998 

Mr. James C. Falvey 
American Communications Services. Inc. 
Suite 100 
131 National Business Parkway 
Annapori Junction. Maryland 20701 

Dear Mr. Faby, 

Thii is in response to your proposed amendment to the lntcrconnectlon Agreement, 
and tho billing of BeliSCVUI for terminating local tmfflc an Amerkan Co"unikations 
Services, Inc (ACSI) netwok 

Section VI. Paragraph C. of the l n t m n e c t i i n  Agreement provides that "the 
Patties agree that there will be no cash compensation exchanged by the parties 
during the term of thi &"ant unless Lhe dh%mce in minutes ofuse for 
femrinafing local 6aA5c exceeds 2 miKmn minutes per siab on a monthly basis.' 
(Emphasis added) Ne~otlati~m of a rate for temhattng local hffic 1. to canmen- 
once the dafecencs in terminating kcel trafiic exceeds the 2 million Uueshold. The. 
issue io what lo being d a s s i i  as terminating b d  tram- 

By letla dated August 12.1997. BellSouth adviaed the Competitive Local Exchange 
Canbr indursty that it cm"en ISP tnffc to be juisdidiinally i&rstate 
interaxchmge, not M. and thus 13ellSouth Wn not pay recjprocal mmpcnsa%on.for 
this b'afk Moreover, the ACSI-Be(lSoUUI lntercunnedion Agreement defneo a 
local d as one where Un dder docs not have to enter an *a- axla or 
experiena delay in p m a u t  'ng a car ( S e d i i n  VI. Paragraph A and Section V. 
Paragraph Ai). With ISP traffic. an aoxss coda (password) Is invariably required to 
a-s the ISP nehvodc. . . .-- 
BellSouth agrees with ACSl that it was to track usage between the padies and to 
provide ACSl with copies of sudausage reports. and that it has failed to Provide 
these reports. Because of the absence of such reports 8ellSouth agrees to U K  
ACSl's usage repoor(s for determining the local trdffc differentials. 

- 
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Mr. James C. Falvey 
American Communications Services, Inc 
Page 2 

However. during our meeting in November. you indicated that ACSl used combined 
trunks for its traffk In order to ensure the 2 million minute threshold ha0 been 
reached, BellSouth would like to audit the process used by ACSI to jurItdictionafae 
Its traffic between local and interexchange on these combined trunks. Obviously. to 
the extent ACSI is categorizing ISP traffic as local traffic. BellSouth's potMan is that 
I? should not be counted toward the 2 million minute threshold. Until such time as 
BellSouth is assured the 2 million mmuta threshold does not contain interexchange 
usage, and a mutually agreed upon compensation mte has been determined, 
BellSouth will not pay the bills kndd by ACSl for reaprocal compensation of 
terminating local traffic 

In the event BellSouth determines. as a result of the auda that the 2 million minute 
threshold has been reached, BellSovlh'o proposed rate for termhating locrl traffic 
would be 50.002 Thb is the same rate called for in your Interconnection 
Agreement for transit trafilc (Section VI. Paragraph 0). This rate is also used in 
numerous other CLEC agreements BellSouth proposes to pay Ulls rate on a going- 
forward basis only. 

We look forward to your response. 

Pat Finlen . 
Managar4ntcreoMeclbn Sewices 

cc Jerry Hendk. Olmlor-Interconnection Services 
Stephen M. Kliiacek Senior Attorney - Legal 
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F ’  
h&. Pa Finlaa 
BellSouth Telecommunications 

. Page2 

Finally, thc definition of ‘‘Local Tnffic” is onbind in AUachma B, P k h  118 of 
the In- ‘on ABrrCmart Your a t k q t  to rely upon o b  r d o m  0 f . h  Agr&”t 
repruenu a deli- misinttqmation of thore sections in o r d a  to circumwnt the plain 
language of ACSI‘s cuntrar% 

IfBcllSarah docs not agin paying thc attached and previous bilk, ACSI will hlrc Leg4 
actio& iduding dermmd for krtcrrst .rtOmeys feu, Md paultics, 
your continuing attention to this m. 

appliubk Thank you for 

Sincmly, 

, 
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TO A ~ N  ACCESS enc v " o N  GROUP 
BULSOUrii 

BILLING INQUIRES GAU (301)483-7612 

SWl GHeD ACCESS SERVICE 

OCTAIL OF CURREM CHARGES 

OTHER CHARGES AN0 CREDITS - SEE OETAlL 

0.00 
LOCAL 

LOCAL 
USAGE CHARGES - SEE O&AIL - - TOTAL CURRENT CHARGES OUE BY APRIL IS, m a  

D~AICOFUSAGECHARGESFOROFFICEM(rG~GYDSO 
USAGE BlLUNG CYCLE JANWRY 1 THRU JANUARY31.1998 

LOCAL 

JUTE CATS GORY 
TUZMlNATlNQ 

RATECATEGORY 
TERMINATING - TOTAL FOR LOCAL U W E  FOR 0- BRHMKFCDSO -. 

0 OR& O F U U O  
USAGE BUNG CYQE JANUARY I ruau JANUARY 31, 1999 

LOCAL 

RATE CATEGORY 
TERMINATING 

r0T.u FOR LOCAL USAGE FOR OFFICE cumwooso 

..-- . - . -c- . _. . - 
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aiu  NUMBER 334 RSP-5181478 
INVOICE NUMBER: 8sos ia i47~~80~0  

eiu ME MARCH 11,1998 
PAGE: 2 

r o w  FOR LOCAL UWE FOR om= ~ w o ~ u ~ o ~ c o  

OETAIL OF USAGE UUlROES FOR OFFICE LSVLK%??W 
USAGE BliUNG CYUEJANUARY I MW JANUAAY 31,1098 

LOCAL 

0 TOTAL FOR LOCAL USAGE FOR OFFICE lSVLKY27Dsd 

i 



3EFORE 'Ea FLCRISA PUBLIC SERVICT COMMISSION 

OCKET NO. 971478-TP 
RDEX NO. PSC-98-i216-FOF-TP 

1S.SUED: September 15, 1998 F 
DOCKET NO. 980184-TP 

In re :  Comp1air.t 3f WorldCom 
TPchnologiee, Inc. againet 
BellSxth Telscommni,-ati3ne, 
Inc. f o r  breach of teme of 
Florida 'artial Inter-onnectiarr 
Agreement under Sactiono 251 a n c  
252 of the Telecomunicationo Ac 
of 1996, and request for relief. 
Complaint of Teleport 
Communications Qrlup Inc./TCQ 
South Florida agaioot BellSouth 
Telecmmunicationa, Inc. for 
breach of tenne of 
interconnsction agreement under 
Section 252 of the 
Telecanmunications 
Act of 1996, and requcet for 
relief. 

Complaint of Intermedia 
Cmmunications, Inc. against 
BellSouth 
Tdacmmunicationa, Inc. for 
breach of terms of Florida 
?art ial 
Interconnection Agreement under 
Sections 251 and 252 of the 
TelecJmmunicationa Act of 1996 
and requeot for relief. 

Complaint by MCI Yetro Acceee 
Transmieeion Senrices, Inc. 
againet Bellsath 
Telecommunicatione, Inc. for 
breach of approved 
interconnecti3n agreement by 
failure to pay compenoatior. far 
certain lxal traffio. 

IOCKET NO. 980495-TP 

OCKET NO. 980499-TP 

The following Commiosionere participated in the dieposition sf 
thio matter: - 

JULIA L. JO:XNSON, Chairman 
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J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JALWBS, JR. 

APPEAWWCES : 

Floyd R. self, Meeeer, caparello & self, P.A., 215 south 
Monroe Street, Poet Office BOX 1876, Talla!!eaee, FL 
32302-1876. 

Inc ~ 

Kenneth A. Hoffman acd John R. Ellie, Ratledge, Bcenia, 
Underwood, Purnell and Hoffman, P.A., Poet Office BOX 
551, Tallahaeeee, FL 32302-0551. 

Donna Canzano and Patrick Knight Wiggins, Wiggina & 
Villacorta, P.A., 2145 Celza Boulevard, Suite 200, 
Tallahaeeee, FL 32303. 

Thomao K. Bond, 780 J'ohnsoa Ferry Road, Suite 700, 
Atlanta, OA 30342. 

Ed Rankin, 675 West Peachtree Street, Suite 4300, 
Atlanta, Georgia 30375-0001. 

Charles J. Pellegrini, Florida Public Service Commiedon, 
Division of Legal Servicee, 2540 Shumard oak Boulevard, 
Tallahaeeee, FL 32399-0950. 

MCI C o t m e  

of the C- - - 
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YFS Comunicatione Company, Inc. (MFS) , and BellSacth 
Telecannunications, Inc. (BellSouth),  antered in:o a Par t ia l  

Interconneczion Agreement pursuar.t t o  t h e  F lor ida  
Telecmm"cac.ione A c t  of 1956 i A c t )  on Aumst 26. 1996. The 
C x " a f i o n  approved the Agrseinent i n  3rder No. PSC-56-1508-FOF-TP, 
iesuecl December 12, 1996, i n  Docket Yo. 961053-TP. The Comioeion 
approved an amendment t o  the  Agreement i n  Order N o .  2SC-97-0772- 
FOF-TP, iseued July 1, 1597 ,  i n  Cocket No. 3703L5-TP. On Nove?lber 
12, 1397, WorldComTe=hnologies, Inc.  (XorldCom), f i l e d  a Canplaint 
Against Bcl lSmth  and Reqaest f o r  Rel ie f ,  a l l eg ing  that BellSsGth 
hae f a i l e d  t o  pay rec iproca l  compeneation f o r  l oca l  telephone 
exchange service t raZ€ic  t ransported w.d terminated by WorldCm's 
a f f i l i a t e ,  MFS, c-o In te rne t  Service Providers ( I sre ) .  The 
cmglaint wae aeeigned Docket No. 471478-TP. BellSouth f i l e d  i t e  
Anewer and 2eepcnee on December 2 2 ,  1997.  In order No. Psc-38- 
0454-PCO-TP, issued March 31, 1 9 ~ ,  t h e  Commiooion d i rec ted  t h a t  
t he  matter be set f o r  hearing. 

Teleport Communicatime Qroup, Inc./TCQ South F la r ida  iTt-1, 
and BellSouth entered i n t o  an Interconnection Agreement pureuant t o  
the  A c t  on Ju ly  15, 1 9 9 6 .  The Cmniesion approved t h e  Agreement i n  
Order No.  PSC-96-1313-FCF-T?, ieaued October 29, 1996,  i n  Dozket 
No. 960862-TP. On February 4 ,  1 9 9 8 ,  TCO f i l e d  a Complaint f o r  
Enforzemcnt of Section 1V.C of i t a  In te rcmnect ion  Agreement  with 
BellSouth, a100 alleging t h a t  BellSouth ha0 f a i l e d  t o  pay 
rec iproca l  coinpensat ion fz r  loca l  telephone exchazge eervice 
t r a f f i c  t raneportsd and tsrminated by TCQ t o  ISPe. The complaint 
wae a s o i w e d  Docket  No.  580284-TP. BellSouth f i l e d  its Anewer and 
Rsfiponoe or. February 2 5 ,  1598. 

XCImetro Accese Tranemieaion Service@, In-. (MCIm),  and 
BellSmth sz t e red  i n t o  an Icterconnection Agreemect pursuant t o  t h e  
A c t  ar. April 4 ,  1997. The Commieeion approved t h e  Agreement i n  
Order Nos. ?SC-97-0723-?OF-TP, iasued June 1 9 ,  1997, and PSC-97- 
0723A-FOF-TP, iaeued June 26 ,  1997, i n  Docket No. 960846-TP. On 
February 23, 19S8 ,  XCCIm f i l e d  a Complaint againat BellSouZh, which 
waa aseigned Dockat No.  980281-T?,. Among o ther  thinge, MCSm a le0  
al leged in  :out 13 t h a t  BellSouth hae f a i l e d  t o  pay recigrxal 
-mipeneation f o r  loca l  te lephoct  exchange service t r a f f i c  
t ransported and terminated by MCIm t o  ISPe. O n  Apri l  6 ,  1998,  MCIm 
f i l e d  a eeparate  Cmplaint  embodying t h e  conplaint e a t  f o r t h  i n  
CDcnt 13 of &e first Complaint. The cleparate complaint was 
aaeigned Docket NO. 980499-TP. 

Intermedia i"ommunicatione, Inc.  (Intermedia),  and BellSouth 
entered i n t o  an interconnection Agreement pursuant t o  t h e  A c t  on 
J d y  1, 1 9 4 6 .  The Comicreion approved t h  Agreement in  Order No. 
?SC-96-1236-FOF-TP, iaeued October 7 ,  1996, in Docket No. 960769- 
TP. The Commieeion approved an anended Agreement i n  Order No. PSC- 
97-1617-FOF-TP, ieeucd Lecember 3 0 ,  1997 ,  i n  Docket No.  97123C-TP. 
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On April 6, 1938, rntemedia filed a Complaint againet Bellsocth 
allegicg that Bellsouth ha8 failed to pay reciprocal conpeneation 
f3r local telephone exchange service traffic transported and 
tsrminated by Intermedia to ISPe.  Tkat complaint wan aosimed 
Docket No. 980495-TP. 

On March 9, 1998, GTE Florida Incorporated (QTEFL) filed a 
petition to intervene in thie proceeding. By Order No. PSC-56- 
0476-PCO-TP, we denied OTEFL'e petition. Subeequently, on May 6, 
1998, OTEFZ filed a petition to be permitted to file a brief. We 
denied that petition at the commencement of the hearing in these 
canplaint dockets. 

By Order No. PSC-98-0551-PCO-TP, ieeued April 21, i998, the 
four complaints were coneolidated for tearing purpoeco. The 
hearing was held on June 11, 1598. 

This caoe io about BdlSouth'6 refusal to pay reciprocal 
compenoation for the tr-port and termination of ISP traffic under 
the terms of ito interconnection agreement6 with WorldCom, 
Teleport, Intennedia, and MCIm. In a letter dated Auguet 12, 1997, 
BellSmth notified the complainants that it would not pay 
compeneation for the termination of ISP traffic, becauee yIsP 
traffic is jurisdictionally inreretate" and "enjoys a unique 
statue, especially [ao to] call termination.w The case io 
primarily a contract dispute between the partieo, and that is the 
foundation of our decioion below. As TCQ otated in its brief, 
"This ie a contract diepute in which the Commieeion m e t  decide 
whoee meaning ie to be given to the term 'Local Traffic' in the 
Agreement." 

Accordingly, in this decision we only  address the isoue of 
whether ISP traffic should ba treated ae local or interstate for 
purpoeee of reciprocal compensation as neceeeary to ehow what the 
partiee might reaeonably have intended at che time they entered 
into their contracte. Our decision doe0 not addrees any generic 
q-Jestions about the ultimate nature of ISP traffic for reciprocal 
compensation purpooeo, or for any other purpooes. 

While there are four complainants in the consolidated caee, 
their arguments contain may common threade. Alao, BellSouth'e 
position on each iesue io the a m e ,  and its brief addreeseo all 
four together. For the sake of efficiency, we will addreoo the 
main themes in our diecusoion of the WorldCom-BellSouth agreement. 
We will addreee the particular language of the other agreements 
eeparately. 

- 
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On Auguet 2 6 ,  1996, MFS (now WorldCom) and BellSouth entered 
into a Partial Interconnection Agreement, which w e  approved in 
Order No. PSC-96-1508-FOF-TP. WorldCm witness Ball testified on 
the pertinent provisions of that Agreement. Section 1.40 of the 
Agreement definee local traffic ae: 

[Cl alle between two or more Telephone Exchange 
eervice ueero where both Telephone Exchange 
Services bear NPA-NXX designations aeaociated 
with the same local calling area of the 
incumbent LEC or other authorized area [such 
as EASI. Local traffic includes traffic tygee 
that have been traditionally referred to ae 
"local calling" and a o  "extended area oervica 
(EASI.' A l l  other traffic that originates and 
tarminateo between end uoers within the LATA 
ie toll traffic. In no event ehall tho Local 
Traffic area for purpoeee of local call 
termination billing between the parties be 
decreaoed. 

Section 5.8.1 prwidea that: 

Reciprocal Compeneation applieo for transport 
and termination of Local Traffic (including 
EAS and EM-like traffic) billable by 
BellSouth or MFS which a Telephone Exchanga 
Service Cuetomar originateo on 9ellSouth's or 
MFS'e network for termination on tho othar 
Party'e network. 

The queetion preecnted for decieion io, as it ie in the other 
camplainto, whether, under the WorldCom - BellSouth Florida Partial 
Interconnection Agreement, the partiee are required to compenaate 
each other for transport and termination of traffic to Internet 
Service Providcre; and if they are, what relief ehould the 
Commieeion grant? The ieeus is whether the traffic in queation, 
19P traffic, io local far purposco of the agreements in quaotion. 

Accordingto witneoo B a l l ,  the languaga of the WorldCom- 
BellSouth Agrement itself makes it clear that the partiee owe each 
other reciprocal compeneation for the traffic in queetion. He 
etated that "if a BellSouth customer utilize8 a BellSouth telephone 
exchange eervice that has a local NPA-NM and they call a WorldCom 
cuetomer that buys a WorldCom telephone exchange service that haa 
a WorldCom NPA-NXX, that's local traffic." Witneea Ball explained 
that this is what happens when a BellSouth local cuatmer calla a 
WorldCom customer that happene to be an ISP. We pointed out that 



ORDER NO- PSC-58-1216-FOF-TP 
DOCKET NOS. 9?14?0-T?, 980184-TP, 980495-TP, 980495-TP 
?AGE 6 

there ie no exclueion for any type of customer based on what 
bueineee the cuetomer happens to be in. Witneee Ball noted tkat 
where exceptione were needed for certain t-ee of traffic, they 
were expreeely included in the Agreement. He arg.led that WorldCom 
understood ISP traffic to be lccal, and if BellSouth wanted to 
exclude ISP calla, it wae BellSouth'e obligation to raioe tke issue 
at the time the Agreement wae negotiated. 

Witness Ball atated that 'the Agreement ie entirely clear and 
unambiguous" on the treatment of ISP traffic as local; but if we 
determine that the Agreement ie ambiguous on thio point, the 
ambiguitiee should be resolved by coneidering: 

the expreea language of the 
Telecommunicatione Act of 1496; 

relevant rulingo, deciaiono and ordero 3f 
thio Commiooion; 

relevant rulinge, decieione and orders of 
the FCC interpreting the Act; 

rulingo, decisions and orders from other, 
similarly eituated etate regulatory 
agenciee; and 

the cuetom and usage in the industry. 

BellSouth witneoo Hendrix agreed that the contract did not 
epecify whether ISP traffic was included in the definition of local 
traffic. Witneee Hendrix argued, however, that it wae WorldCom'e 
obligation to raise the ieeue in the negotiatione. In fact, the 
record ehowe that while BellSouth and the complainanto all reached 
a epecific agreement on the definition of local traffic to be 
included in the contracte, none of them raieed the particular 
queetion of what to do with ISP traffic. 

According to BellSouth, all the complainante aeeumed that 
BellSouth agreed to include ISP traffic a# local. BellSouth 
asserts that it cannot be forced to pay reciprocal compenoation 
j..mt becauoa i?; did not "affirmatively except ISP traffic from the 
definition of 'local traffic'" in negotiating the Agreement. 
BellSouth arguee that the exieting lav at the time the oontracte 
wzre negotiated "reflects that it wae unreaeonable for the 
Camplainants to blithely aoeume that BellSouth agreed with their 
proposed treatment of ISP traffic." 

It agpeare to uo from our review of the record, however, that 
BellSouth equally aosmed, and implied in ita brief and testimony 
at the hearing, that the complainante in fact knew ISP traffic wae 
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interetate in nature. In it8 brief, BellSouth atatee that "partiee 
t3 a contract are preeumed co enter into their Agreement with full 
knowlcdge of the erate of the exieting law, which in turn is 
incoqorated into and ehede light on the meaning of the partieo' 
Agreement." BellSouth witneoo Hendrix aeoerted that the FCC had 
explicitly found that ISPo provide interotate oerviceo. Therefare, 
witness Hendrix argued, there wae no need for BellSouth to believe 
I3P traffic would be eubject to reciprocal compensation. The 
rreult of thie misunderstanding, BellSouth asserts, wae that the 
partiea never had an express meeting sf the minde on the scope of 
the definition of local traffic. 

upon review of the language of the agreement, and the evidence 
and teotimony preoented at the hearing, we find that the Agreement 
defineo local traffic in ouch a way that ISP traffic =lerrly fit0 
the definition. Since ISP traffic io local under the terma of the 
Agreement, then, a priori, reciprocal compensation for termination 
ie required under Section 5 . 8  of the Agreement. There ie no 
ambiguity, and there are no apecific exceptiona for ISP traffic. 
Since there i0 no ambiguity in the language of the agreement, we 
need not conrrider any other evidence to determine the partiea' 
obligatione under the agreement. Even if there were an ambiguity 
in the language o f  the agreement, however, the other evidence and 
argument preeented at the hearing leade to the eame reeult: the 
partiee intended to include ISP traffic as local traffic for 
purpooco of reciprocal compenoation under their agreement. 

bcal vo .  Intawtat* ka€€ic 
The first area to explore is the parties' baeie for 

cansidering ISP traffic to be juriedictionally local or interetate. 
BallSouth witneaa Hendrix contended that for reciprocal 
compeneation to apply, "traffic muet be juriedictionally local.' 
He argued that ISP traffic ie not juriedictionally local, becauee 
the FCC "hae concluded that enhanced service providers, of which 
ISPe are a eubeet, uee the lacal network to provide 
eervicee." He added that they do so just as facilitiee-based 
interexchange carriers and rescllero uoe the local network to 
provide interotate services. He otated that '[tlhe FclC otated in 
Paragraph 12 iE an order dated February 14, 1992, in zmcket Number 
92-18, that: 

Our jurisdiction does not end at the local 
switch, but continues to the ultimate 
termination of the call. The key to 
jurisdiction is the nature of the 
communication iteelf, rather than the phyeicnl 
location of the technolag. 
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Fxther, according to Witnese Hendrix, in it6 April io, 1998, 
(CC Docket No. 46-45), "the FCC indicated that 

it does have jurisdiction to addrese whether RLECe that serve ISPe 
are entitled to reciprocal compensation.' We will diocueo tkat 
report in more detail below. 

BellSouth doe0 acknowledge in its brief that the "FCC has not 
held that ISP :raffic is local traffic for purpoeee of the inetant 
diepute before the Commission.' Nor haa the FCC "held that ISPo 
are end uoera for all regulatory purposee.' We agree with thie 
assesement. The FCC hao not yet decided whether LSP traffic is 
e,&ject to reciprocal compensation. 'While the FCC hae determined 
that ISPe provide interetate eervicee, it appear6 that the FCC may 
coneider these eervicee eeverable fromtelecommunlcatione eezvicee, 
as we explain below. No FCC order delineate. exactly for what 
purposee the FCC intendo ISP traffic to be conaidered local. By 
the oame token, the FCC hae not said that ISP traffic cannot be 
conaidered local for all regulatory purpooae. It appear9 that  the 
FCC hae largely been eilent on the iesue. This leado UB to believe 
the FZC intended for the etatee to exeroiee jurisdiction over the 
local eervice aepecte of ISP traffic, unleoo and until the FCC 
decided othewioe. Even Witneso Hendrix agreed that the FCC 
intended ISP traffic to be treated ao though local. He did not 
expound on what exactly that meant. 

BellSouth contcnde in it6 brief that there io no diepute that 
an Internet tranemieeion may simultaneously be interetatc, 
international and intraetate. BellSouth aloo contends that the 
ioeue should be resolved in pending proceedings before the FCC. 
Those proceedingo include one the FCC initiated in reeponoe to a 
June 29, 1997, lettor from the Aseociation for Local 
Tdecommunications Services (ACTS). ALTS requeeted olarification 
from the FCC that ISP traffic ae within the FCC'e exclusive 
juriodiction. ALTS ham aloo aoked the FCC for a ruling on the 
treatment of ISP traffic ae local. 

Regardleee of what the FCC ultimately decides, ft has not 
decided anything yet, and we are ccmerned here with an exieting 
interconnection agreement, executed by the partiea in 1996. Our 
finding that ISP traffic ohould be treated ae local €or purpooco of 
the oubject inpa-connection agreement io conoiotent with the FCC's 
treatment of ISP traffic at the time the agrement wao executed, 
all pending juriedicttional issues aeide. 

In ite brief, BellSouth placco considerable emphaai. on the 
pgint of termination for a call. The baeic queetion fe whether or 
not ISP traffic terminate6 at the ALEC premieee. Witneee Hendrix 
teetified that 'call termination does not occur when an ALEC, 
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serving ae a conduit, place6 itself between 3e11South and an IsP.' 
[Ilf an ALEC put6 itself in between BellSouth'e end office and the 

Internet service provider, it is acting like an intermediate 
transport carrier or conduit, not a local exchange provider 
entitled t? reciprocal compeneation." "Thuo, the call from an end 
user to the ISP only ' thraugh the ISP'o local point of 
preeence; it doee not there. There ie no interruption of 
the continuoue transmieeion of signals between the end user and the 
hoet computero." BellSouth etatee in ito brief that "the 
jurisdictional boundariee of a comunication are detemined by its 
beginning and ending points, and the ending point of a cal l  to an 
ISP ie nnl; the ISP switch, but rather ie the database or 
information aource to which the ISP providee acceBa." 

MCIm contends in its brief that BellSouth witneee Xendrix' 
testimony that a call to an ISP terminateo not a t  the local 
telephone number, but rather at a diotant Internet hoot 
misunderetaado the nature of an Internet call. MCIm witneoe 
Martinez contended that the ability of Internet mere to vieit 
multiple webeitee at any number of destination6 on a Jingle call ie 
a clear indication that the service provided by an ISP is enhanced 
eervice, not te1eco"unicaZiono service. According to MCIm, thio 
doeo not alter the nature of the local call. While BellSouth 
would have one believe that the call involved is not a local call, 
MCIm point6 out that in the caee of a rural customer using an IXC 
to connect with an ISP, the call "is euddenly two parts again: a 
long dietance call, €or which BellSouth can charge acceee, followed 
by an enhanced eervice." 

BellSouth argues in its brief that "in interpreting the 
language of a contract, word6 referring to a particular trade will 
be interpreted by the courte according to their widely accepted 
trade meaning." We agree, but it appear0 to uo that BellSouth then 
choose0 to ignore the induotry standard definition of the word 
"termination." The other partieo provided several example0 of 
induetry definition6 on thio point. 

'NorldCom witneee Ball etated that "[sltandard induetry 
practice ie that a call is terminated essentially when i t ' e  
anewered; when the cuetomer that io buying the telephone exchange 
eervice that has the NPA-NXX anowero the call by--whether it'o a 
voice grade phone, if it's a fax machine, an anowering mchine or, 
in the came of an ISP, a modem." 

TCO witneso Kouroupao testified that the etandard induetry 
definition of "eervice termination point" io: 

Proceeding from a network toward a user 
terminal, the last point of eervfce rendered 
by a commercial carrier under applicable 
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tariffe .... In a switched communicatione 
eyetem, the point at which common carrier 
aervice end0 ar.d user-provided eervice begine, 
h the kterface point between the 
communicntiono eyotems equipment and the user 
terminal equipment, under applicable tariffo. 

Witneea Kouroupaa further explained that “A call plaoed over the 
public ewitched telecomnunicationo network ie considered 
‘terminated’ when it io delivered to the telephone exchange bearing 
the called telephone number.“ Call termination occuro when a 
connection ie established between the caller and the telephone 
exchange service to which the dialed telephone number is aesigned, 
anewer eupervieion ie returned, and a call record ie generated. 
Thiol is the caee whether the call is received by a voice grade 
phone, a fax machine, an anawering machine, or in the case of an 
ISP, a modem. Witness Kouroupao contended that thio is a widely 
accepted induotry definition. 

MCIm argues in its brief that: 

a ‘telephone call” placed over the public 
switched telephone network io ’terminated’ 
when it ie delivered to the telephone exchange 
eervice premie8 bearing the called telephone 
number.. . specifically, in it0 Local 
Competition Order the 

96-98,  First Report and Order, FCC 96-335 
(rel. Aug. 8 ,  19961, 11040), the FCC defined 
terminationa ‘for purpoeea of section 
251(b)(5), ao the switching of traffic that io 
subject to eection 251(b) ( 5 )  at the 
terminating carrier’s end office ewitch (or 
equivalent facility) and delivery of that 
traffic from that ewitch to the called party’e 
premieeo.” Mtfm terminate. telephone call0 to 
Internet Service Frovidere on its network. As 
a clmmunicationo oervice, a cal l  io completed 
at that point, regardleoo of the identity or 
otatiio of the called party. 

‘Nitneee Martizez testified that n[w]hen a BellSouth cuetmer 
originates a telephone call by dialing that number, the telephone 
call terminates at the ISP premises, just ao any other telephone 
call terminate0 when it reacheo the premioeo with the phone number 
that the end user dialed.” 
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Recent FCC documente have deecribed Internec traffic ae c i l l e  
with two eeverable parte: a telecomunicatione eervice part, and an 
enhanced aervice part. In :he May 1997 Universal Service Order at 
(789, the FCC etated: 

When a oubocriber obtaino a connection to an 
Internet service provider via voice grade 
accees to the public switched network, that 
connection is a telecomunicaticna service and 
is distinguishable frm the Internet eervi:e 
provider'e Jffering. 

In that Report, the FCC aleo atated that ISPs "generally do not 
provide telecommunicatione." (11 15, 5 5 )  WorldCm arguee in ite 
brief that: 

The FCC'o determination that ISPo do not 
provide telecomuiunicationo wao mandated by the 
1996 Act's exprese distinction between 
telecommunications and information eervices. 
"Telecommunications" is "The tranamisaicn, 
between cr among pointa specified by the uaer, 
of information of the u e r ' s  chooaing, without 
change in the form or content of the 
information a0 eent and received." 47 U.S.C. 
Section 153(48). By contrast, "information 
serviceen is  "the offering of a capability for 
generating, acquiring, etoring, tranofoming, 
proceooing, retrieving, utilizing, or making 
available information via telecmmunicationo, 
and includee electronic publishing, but doe0 
not include any uee of any much capability for 
the management, control, or operation of a 
telecommunications system or the management 3f 
a telecommunications eervice." 47 U . S . C .  Sec. 
153 ( 2 0 )  

XorldCom adds that: 

[tfhe FCC recognized that the 1996 Act's 
distinction between telecommunication0 and 
infomation oerviceo io crucial. The FCC 
noted that "Congress intended 
'teleccmmunications service' and 'information 
service' to refer to separate categoriee of 
eervicea" the the 
b a e  that it is a single service 
becauee it may involve telecommunications 
componente . ( m u m ,  ll56, 5 8 )  
[Emphaeie eupplied by WorldComl 
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BellSouth arguee that tke ccmplainante misinterpret tka FCc'e 
decision. Bellsouth pointe out that thie paeeage is only 
diecuseing whether or not ISPe should make mivereal eervice 
ccintributiono. Tkat io true; but the paooage io nevertheleeo ao 
eignificant an indication of how the FCC may view ISP traffic a o  
the paooageo BellSouth ha0 cited. 

In it0 brief, 3ellSouth claime that the FCC "specifically 
repudiated" the two-part theory. 
toConarcs., CC Docket No., 96-45, April 10, 1998, 1220.  There the 
FCC etated: 

We make no determination here on the queetion 
of whether competitive LECe that eerve 
Internet service provider0 (or Internet 
oervice providere that have voluntarily become 
competitive LEZo) are entitled to reciprocal 
compenoation for terminating Internet traffic. 

on the etatue of the Intarnat 

BellSouth citee the FCC'E 

re tho 

w = c e  DrolUdar as a te- 

[emphaoio oupplied by BellSouth1 
r or znformation eervlce Dro- 

BellSouth claimo that thie means the FCC balievee the 
dietinction ie "mcanincrlce. in the context of the FCC'e pending 
reciprocal canpeneation decieion." The other partiee point out, 
however, that it io not at all clear what the FCC meano in thie 
paooage. It appear0 to uo that the FCX io talking here abaut the 
etatuo of tho provider, not about the oeverability of the 
telecommunicatione eervice from the information eervice. Indeed, 
in the same report, the FCC brought up the eeverability notion, a0 
diecuesed above. 

BellSouth aloo argueo that the eevarability theory ie 
contradicted by the FCC'e deecrigtion of Internet eervice in ite 
Non-Accounting Safeguard0 Order (- of the 

2 7 2  of t h e  
&!- of 1934. Ae w, Firet Report and Order and Further Notice 
of Propooed Rulemaking, CC Docket No. 96-149 (releaoed Dec. 2 4 ,  
1956), note 2911, where the FCC otatee: 

The Internet ie an interconnected global 
network of thoueande of interoperable packet- 
ewitched network. that uee a standard 
protocol ... to enable information exchange. An 
end user may obtain acceso to the Internet 
from an Internet eervice provider, by ueing 
dial-up or dedicated acceee to connect to the 
Internet service provider's proceeeor. The 

- 
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Internet eervice provider, in turn, connecte 
the end ueer to an Iiitenet backbone provider 
that carriee traffic tc and from other 
Internet host sites. 

BellSouth claims that the significance of thio io that calla 
t3 ISPe only transit tkzough the ISP’e local point of presence. 
Thus, the call does not terminate there. In support of this 
conclusion, BellSouth mentiona several other eerviceo, such aa 
Asynchronoua Transfer Mode (ATM) technology, that uae packet 
ewitching. BellSouth make* the point that the jurisdictiocal 
nature of a call ie not changed through the converoion from circuit 
ewitching to packet ewitching. 

BellSouth aleo discussed an example where an end uecr made a 
long-diotance call to acceso voice mail. In that caoe the cal l  wao 
an intcrotata call, and thm FCC found that it did not looe that 
interstate character upon being forwarded to voice mail. 
F bv B 

v. FCC, 5 F.3d 1499 (11th Cir. 1993). We do cot 
comprrhend BellSouth’a point. By that logic, if a local call io 
uoed to acceaa an infsrmation aervice, it follove that the entire 
tranemiaeion would be local. In yet another caoe cited by 
BellSouth, the FCC found that interetate foreign exchange eervice 
wae interetate eervice, and t h e  came under the FCC‘e juriediction. 

--, Memorandum opinion and Order, 7 6  FCC 2d 
3 4 9  (1980). O n c e  again, it io difficult to diocern BellSouth’s 
point. W e  do not find thio line of argument at a11 perouasive. 

BellSouth further arguee that “[tlhe FCC has long held that 
the jurisdiction of a call io determined by the physical 
location of the conmunicationa facilitiee or the type of faeilitiea 
used, but by the -a of the t r u  that flown over those 
facilitiee.” Thio, too, ia a perplexing argument in light of 
BellSouth’e claims that the dietant Location of the hoet acceeecd 
over the Internet maker ISP traffic interetate, and that the nature 
of ISP traffic ae either telecommunicatione or information service 
io irrelevant. 

r rao  

As menti6ned above, witneos Hendrix did admit that *the FCC 
intended for ISP traffic to be ‘treated’ ae local, regardless of 
juriediction.” He emphasized the word treated, and explained that 
the FCC “did not say that the traffic waa local but that the 
traffic would be treated aa local.” - 
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BellSouth diemieeee Commieeion Order No. 21815, ieeued 
September 5 ,  1989, in Docket No. 880423-TP, 

pf P r c v z w  In,?mPion F Sprvicep, 30 an interim order. In that 
order. the Commiooion found that end ueer acceoo to information 
eervice providers, which include Internet oervice providero, io by 
local service. In the proceeding, BellSouth e own witneee 
teetified that: 

ICIonnectiono to the local exchange network 
for the purpcee of providing an information 
service should be treated like any other local 
exchange eervicc. (Ordbr 21815, p. 2 5 )  

The Commieeion agreed with BellSouth’e witneee. The Comieeion 
aloo found that callo to ISPo ehould be viewed ao juriodictionally 
intrastate local exchange call0 terminatkg at an I9P’o location in 
Florida. BellSouth’s pooition, ao stated in the Order, wao that: 

calla should continue to be viewed ae local 
exchange traffic terminating at the ESP’s 
[Enhanced Service Provider’s] location. 
Connectivity to a point out of state through 
an ESP should not contaminate the local 
exchange. (Order, p .  24) [ISPo are a eubret of 
ESPe . I  

offer- of Access to the Local Netwprk for the pUqm - . .  

In thio caee, Witneoo Hendrix claimed that Order 21815 was 
only an interim order that hao nov been overruled. He could not 
identify any Commiooion order eotabliohing a different policy; nor 
could he epecify the FCC order that euppoeedly overrulee the 
Florida Commieeion order. Further, andmoet importantly, BellSouth 
admitted that thio definition had not been changed at the time it 
entered into its Agreements. 

It ie clear that the treatment of ISP traffic wae an ieeue 
long before the partiee’ Agreement wae executed. We found, in 
Order No. 21815, ae diecueeed above, that euch traffic ehould be 
treated ao local. Both WorldCom and BellSouth clearly were aware 
of thio dccioion, and we preoumc that they conoidered it when they 
entered into their Agreement. 

W e n t  of Parkhi 

- 

In determining what wae the parties’ intent when they executed 
their contract, we may consider circumotances that exioted at the 
time the contract was entered into, and the subsequent actions of 
the partiee. Aa WorldCom arguee in ita brief, “the intent of the 
partiee ie revealed not juet by what ie said, but by an analyeie 0: 
all :he facte and circumetancee eurrounding the dieputed ieeue. 
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In w e  v.  Gul-. To,, 66 So.2d 62, 63 (Fla. 1953) the 
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. 9 250, 
pages 791-93, as a general proposition concerning contract 
canotnction in pertinent part ao followo: 

Agreemento muot receive a reaoonable 
interpretation, according to the intention of 
the partiee at the time of executing them, if 
that intention can be aecertained from their 
language .. . Where the language of an 
agreement io contradictory, obecure, sr 
ambiguous, or where ite meaning is doubtful, 
eo that it is eueceptible of two 
conetructione, one of which makee it fair, 
customary, and such as prudent men would 
na.t.lrally execute, while the other make0 it 
inequitable, unusual, or ouch a0 reasonable 
men would not be likely to enter into, the 
interpretation which maker, a rational and 
probable agreement muet be preferred ... An 
interpretation which is just to both parties 
will be preferred to one which is unjuot. 

In the conetruction of a contract, the circumstances in exietence 
at the time the contract wae made should be considered in 
ascertaining the partiee' intention. W , & l e e . l ~  Co. v, 
-., 51 So.2d 435, 438, a. a. (Fla. 1951). 
What a party did or omitted to do after the contract was made may 
be properly considered. v. For+ Mvrrs Dr-, 
69 F.2d 244, 246,  a. h., :5th Cir.) . Court0 may look to the 
subsequent action of the parties to determine the interpretation 
that they themeelves place on the contractual languags. &own vr 

Service Corr,..., 489 F.2d 144, 151 (5th Cir.) citing 
w w  v. - o h ,  c1 101 S0.2d 390 [Fla. 1958). 

A0 noted above, Section 1.40 of the Agreement define0 local 
traffic. The definition appeara to be carefully drawn. Local 
traffic ie eaid to be calle between two or more eervice usere 
bearing NPA-NXX deaignationa within the local calling area of the 
incumbent LRC. It is explained that local traffic includes traffic 
traditionally referred to ae *local calling" and as *W." No 
mention io m a d 5  of ISP traffic. Therefore, nothing in Section 1.40 
sets ISP traffic apart from local traffic. It ie further explained 
that all other traffic that originates and terminatee between end 
ueero within the LATA ie toll traffic. 

PS evidence of its intent, BellSouth argues that the 
interpretation of a contract must be one coneiotent with reaeon, 
probability, and the practical aepect of the traneaction between 
the partiee. BellSouth contende that it wae "economically 



DOCKET NO. 98 1008-Tp 
WITNESS: FALVEY 
EXHIBIT NO. - (JCF-7) 
PAGE 16 OF 23 

ORDER NO. PSC-98-1216-FOF-TP 
DOCKET NO9. 971478-TP, 980184-TP, 580495-TP, 980499-TP 
PAGE 16 

irrational for it to have agreed to subject LSP traffic to papent 
of reciprocal compensation." BellSouth claime it "had no rational 
econo.nic reason to have agreed to pay reciprocal compeneation for 
the ISP traffic, becauee.. .such assent would have likely guaranteed 
that BellSouth would lose money cm every cuotomer it aerveo who 
eubocribed to an ISP eerved by a complainant." 

In an example provided by BellSouth, a BellSouth residential 
c-wtomer eubecribeo to an ISP that io served by an ALEC. The 
customer ueeo the Internet for two hours per day. Thio ueage would 
generate a reciprocal compensation payment to the ALEC of $36.00 
per month, aaauming a 1 cent per minute reciprocal compensation 
rate. A Miami BellSouth cuatomer paye $10.65 per month for 
residential service. Thue, BellSouth would pay $25 .35  per month 
more to the ALEC chan it receives from its cuetomer. BellSouth 
claim0 that thio unreaeonable reoult io proof that it never 
intended to include ISP traffic ao local for reciprocal 
compenoation purpooeo. 

?lot all partiee receiva reciprocal compeneation of 1 cent per 
minute. The MCIm Agreement epecifieo a rate of $0.002 per minute, 
not $0.01. In thio caee, uoing BellSouth's example, the total 
reciprocal compenoation would be $7.20. MCIm pointo out in ite 
brief that the contract containing the $0.01 rate io ana to which 
Bellsouth agreed. They argue that '[wlhether BellSouth agreed to 
this rate becauee they nietakenly thought that a rate five times 
higher than cost would give it some competitive advantage, or 
whether BellSouth agreed to it without thinking at all, it is not 
the Ccnmniooion'o role to protect BellSouth from itoelf." 

In support of its position that ISP traffic wae intended to be 
treated ae local in the Agreement, WorldCcm points out that 
BellSouth charge0 its own ISP cuetomero local buaineoo line rates 
for local telephone exchange eervice that enablee the ISP'o 
customers within the local calling area to connect with the ISP by 
means of a local call. Such calla are rated and billed ae local, 
not toll. 

MCIm also pointe out that 3cllSouthtreats calla to ISPa that 
are ito customere as local calla. BellSouth also offero ite own 
ISP cuotomero eervice out of ito local exchange tariffo. MCIm 
aeeerto that while it treato ito own cuotomere one way, BellSouth 
would have ISP cuetomere of the ALECs treated differently. 

Beoidee BellScuth'o treatment of it0 own IS0 cuetomero' 
traffic, there io nothing in the partieo' agreement. that addreooeo 
the practical aspect of how to measure the traffic. Am TCO point8 
out in its brief, BellSouth failed to take any stepo to develop a 
tracking syetem to eeparately account for ISP traffic. The TCG 
contract wao entered into in July 1996, but BellSouth did not 
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attempt to identify ISP traffic until May or June of 199'1. If the 
agreement did in fact exclude ISP traffic from the definition of 
1xal traffic, and thus the reciprocal compeneatim provisions of 
the agreement, it wculd be necesoary to develcp a tracking syotem. 
The evidence indicateo that the tracking oyotem currently uoed by 
BellSouth io baoed on identifying the raven-digit number aooociated 
with an ISP. Abeent that, as BellSouth witness Bendrix conceded, 
BellSouth must rely on estimatee. 

Intermedia alao points out in its brief that: 

If ISP traffic is not local aa BellSouth 
contends, it would have been imperative for 
the partiea to develop a eyetem to identify 
and meaeure ISP traftic, because there ie no 
ready mechaniom in place for tracking local 
callo to ISPo. The callo at iosue are 
commingled with all other local traffic and 
are indietinguiehable from other local calle. 
If BellSouth intended to exclude traffic 
terminated to ISPo from other local traffic, 
it would have needed to develop a way to 
measure traffic that dietinguiaheo such calla 
from all other typo of local calle with long 
holding time#, such ae calle to airlines and 
hotel reaervatione, and banko. In fact, there 
ie no auch agreed-upon eyetem in place today. 

Thio io perhapo the moot telling aopect of the case. 
BellSouth made no effort to oeparate out ISP traffic from its own 
bille until the May-June 1997 time frame. WorldCom arguee in its 
brief that BellSouth'e "lack of action is especially glaring given 
Mr. Hendrix'a acknowledgment that there are tranaport and 
terminatim coets aesociated with calla terminating at an ISP." 
Prior to t-bt time, BellSouth may have paid aome reciprocal 
compeneation fo r  ISP traffic. Witness Hendrix admitted, "We may 
have paid some, I will not eit here and say that we did not pay 
any." The other partier made no effort to eeparate out ISP 
traffic, and baeed on their poeition that the traffic should be 
treated ao local, thio io ao o m  would expect. In some caoeo the 
contracts were entered into more than a year before thio time 
period. - 

It appeare from the record that there was little, if any, 
billing of reciprocal compenaation by the AcECs until juot before 
BellSouth began to inveetigate the matter. It war, the receipt of 
the billa for conoiderable amounts of reciprocal compeneation that 
triggered BellSouth'o investigation of the matter, and ita decieion 
to begin removing ISP traffic from its own bille. If these large 
bille were never received. would BellSouth have continued to bill 
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the ALECe for reciprocal compeneatisn on ISP traffic? There would 
have been no reaeon for BellSouth to inveetigate, and therefore no 
reason for them to start separating their ovn traffic. Under the 
circunetancce, we have difficulty concluding that the parties all 
knew that IS? traffic wae interstate, and ehould ba senarated out . -  . .. 
betore billing for reciprocal compeneation on local iraffic, 
BellSouth contends. 

ao 

The potential impact of BellSouth’o action0 on local 
competition ie perhapa the moet egregioue aspect of the caee. As 
witneee Hendrix teetified, The Telecomnication~ Act of 1 9 9 6  
“eotabliehed a reciprocal compeneation mechaniem to 

H e  argued that ‘The payment of reciprocal 
cmpcneation for ISP traffic would impede local cnnpetition.. we 
are more concerned with the adverse affect that BellSouth’a refueal 
to pay reciprocal compensation could have on competition. We agree 
with thie aeseeement by TCO witneee Kouroupae: 

A. competition growe, the emaller, leaner 
ALECe may well win other market regmento from 
ILECe. If each time thio occur0 the IUC, 
with ita greater reeourcee overall, ie able to 
fabricate a diegute with ALECe out of whole 
cloth and t h e  invoke coetly regulatory 
proceasee, local competition could hs stymied 
for  many yeare. 

We think the qseetion of whether ISP traffic ie local or  
interetatt can be argued both waye. While it appears that the FCC 
may believe Internet usage ie an interotats eervice, it aleo 
appear0 that it believes that it ir not a telecommunicatione 
eervice. The FCC iteelf eeems to be leaning toward the notion of 
ewerability of the information service portion of an Internet call 
from the telecommunicatlone portion, which le often a local call. 
Farther, the FCC hae allowed ISPa to purchaee local a e 4 c e  for 
provieion of Internet aerviceo, without ever ruling on the extent 
to which the “local” characterization ohould apply. Indeed, as 
zecantly ao April, 1999, the FCC itself indicated that a decioion 
hae not been nade a0 to whether or not reciprocal compaeation 
should apply. Thus, whils there ie eome room for interpretation, 
we believe the current law weighs in favor o f  treating the traffic 
a0 local, regardleeo of juriodiction, for purp00ee of the 
Interconnection Agreement. tie aleo believe that the language o f  
the Agreement iteelf eupports thie view. He therefore conclude on 
the baele of the plain language of the Figreemant and of the 
effective law at the the time the Agreement war, executed, that the 
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parties intended thac calle originated by an end ueer of one and 
torminated to an ISP of the other would be rated and billed ae 
local zalle; e l m  one would expect the definition of local calle in 
the Agreement to eet out ar. explicit exception. 

k e n  if we aooume for the oake of diecuooion that the parties' 
agreement6 ccncerning reciprocal compeneation can be aaid to be 
ambiguoue or eusceptible of different meaninge, the partiee' 
canduct at the time of, and auboequent to, the execution of the 
Agreement indicates that they intended to treat ISP traffic ao 
local traffic. None of the parties singled ISP traffic out for 
special treatment during their negotiatione. BellSouth zoncedee 
that it rates the traffic of ite own ISP cuetomer~ as local 
traffic. It would hardly be juet for BellSouth t3 conduct iteelf 
in thie way while treating WorldCom differently. Moreover, 
Bellsouth made no attempt to oeparate out ISP traffic from its 
billo to the ALECo until it decided it did not want to pay 
reciprocal compensation for ISP traffic to the ALECS. BellSouth's 
conduct eubeequent to the Agreement wae for a long time coneietent 
with the interpretation of Section 1.40 urged by WorldCom. A party 
to a contract cannot be permitted to impoae unilaterally a 
different meaning than the one shared by the partieo at the time of 
execution when it later become@ enlightened or diacwera an 
unintended coneequence. 

BellSouth etatee in ita brief that "the Com.ieeion muet 
coneider the extant FCC ordere, caea law, and trade ueage at the 
time the paxtieo negotiated and executed the Agreemento.c We 
have. By it0 own otandardo, BellSouth io found wanting. The 
preponderance of the evidence ohowo that BellSouth io required to 
pay WorldCom reciprocal compenaatian for the transport and 
termination of telephone exchange service local traffic that ie 
handed off by BellSouth to WorldCom for termination with telephone 
exchange service end uoerm that are Internet Service Provider0 or 
Enhanced Service Trovidara under the tenno of the WorldCom and 
BellSouth Florida Partial Interconnection Agreement. Traffic that 
ie terminated on a local dialed baeie to Internet Service Providere 
or Enhanced Service Providers ehould not be treated differently 
from other local dialed traffic. We find that BellSouth muet 
compensate WorldCom according to the partie.' interconnection 
agreement, including interest, for the entire period tha balance 
owed io outotanding. 

Local traffic io defined in Section l . D .  of the Agreement 
between BellSouth and TC5 ao: 

any telephone call that orlginatee and 
terminate8 in the eame LATA and is billed by 
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the originating party ae a local call, 
including any call terminating in an exchange 
outeide of BellSouth’e service area with 
reopect to which Bellsouth hao a local 

with an interconnection arrangement 
independent LZC, with which TCQ io not 
directly interconnected. 

This Agreement wao entered into by the parties on July IS, 
1996, and war subeequently approved by the Commission in Docket No. 
960862-TP. Under TCQ’s prior Agreement with BellSouth, ISP traffic 
wae treated ae local. 

The TCQ Agreement statee in Section 1V.B and part of 1.C: 

The delivery of local traffic between parties 
ohall be reciprocal and compensation will be 
mutual according to the provioiono of thio 
Agreement. 

Each party will pay the other for terminating 
ito local traffic on the other’s network the 
local interconnection rateo ao set forth in 
Attachment B - 1 ,  incorporated herein by thie 
reference. 

No exceptione have been made to the definition of local traffic to 
exclude ISP traffic. The facto surrounding thio Agreement, and the 
aryumento made by the partieo, are cooentially the oame ao the 
WorldCom Agreement, and we will not reiterate them here. Our 
decieion ie the eame. The prepcnderance of the evidonce ehowe that 
BellSouth ie required to pay TCO reciprocal ccnnpenoation for the 
transport and termination of telephone exchange oervice local  
traffic that Lo handed off by BellSouth to TCP for termination with 
telephone exchange oervice end usero that are Internet Service 
Providere or Enhanced Service Prwidere under the termo of the TCO 
and BellSouth Florida Partial Interconnection Agreement. Traffic 
that i e  terminated on a local dialed bade to Internet Service 
lrovidera or Enhanced Service Providere should not be treated 
differently from other local dialed traffic. We find that 
BellSouth m o t  compenoate TCG according to the partieo’ 
interconnecti6n agreement, including intereot, for the entire 
period the balance owed ie outstanding. 

The Agreement between ?IC1 and BellSouth define0 local traffic 
in Attachment IV, Subsection 2.2.1. That suboection reade as 
followe : 
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The partiee ehall bill each other reciprocal 
compeneation at the rates eet forth for Local 
1nterconr.ection in thie Agreement and the 
Order of the FPSC. Local Traffic io defined 
as any telephone call that originates in one 
exchange and terminates in either the eame 
exchange, or a correeponding Extended *ea 
(EAS) exchange. The terms Exchange and EA8 
exchanger, are defined and epecified in Section 
A3 of BellSouth’s Qeneral Subscriber Service 
Tariff. 

MCI witnese Martinez teetified that no exception to the definition 
of local traffic wae euggested by BellSouth. MCI argues in ite 
brief that “ [ i l f  BellSouth wanted a particalar exception to the 
general definition of local traffic, it had an obligation to raise 
it.” 

The facte eurrounding thie Agreement, and the argumente made 
by the parties, are eeeentially the eame as the WorldCom Agreement, 
and we will not reiterate them here. Cur decieion io the eame. 
The preponderance of the evidence shows that BallSouth io required 
to pay MCI reciprocal compensation for the traneport and 
termination of telephone exchange service local traffic that is 
handed off by BellSouth to MCI f o r  termination with telephone 
exchange eervice end ueera that are Internet Service Providers or 
Enhanced Service Providere under the terme of the MCI and BellSouth 
Florida Partial Interconnection Agreement. Traffic that is 
terminated on a local. dialed baoio to Internet Service Providere or 
Enhanced Service Providers ohould not be treated differently from 
other local dialed traffic. We find that BellSouthmet compeneate 
MCI according to the partiee’ interconnection agreement, including 
inter=et, for the entire period the balance owed io outotanding. 

The Agreement with Intermedia definee Local Traffic insection 
1 ( D )  ae: 

any telephone call that originates in one 
exchange and terminates in either the same 
excKange, or a corresponding Extended Area 
Service (EASI exchange. The terme Exchange, 
and Ep9 exchanges are defined and specified in 
Section A3 of BellSouth’e Qeneral Subscriber 
Service Tariff. (TR 142-143) 

The portion regarding reciprocal compeneation, Section IV(A) 
etates: 
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The delivery of local traffic between the 
Partite ehall be reciprocal and compeneation 
will be mutual according to the provieione of 
thio Agreement. (TR 1 5 3 )  

Section IViB) otateo: 

Each party will pay the other party for 
terminating its loca: traffic on the other'a 
network the local interconnection ratee ae met 
forth in Attachment 8-1, by this reference 
incorporated herein. 

??le evidence Bhowe that no exceptio-w were made to the 
definition of local traffic to exclude ISP traffic in the 
Intermedia-BellSouth Agreement. The facto eurrounding thio 
Agreement, and the arguments made by tb.e partieo, are esoentially 
the same as the WorldCom Agreement, and we will not reiterate them 
here. The preponderance of the evidence 
ahowe that BellSouth ie required to pay Intermedia reciprocal 
cmpenaation for the transport and termination of telephone 
exchange aezvice local traffic that io handed off by BellSouth to 
Intermedia for termination with telephone exchange oervice end 
mere that are Internet Service Providere or Enhanced Service 
Trovidere under t he  term8 of the Intermedia and Bellsouth Florida 
Partial Interconnection Agreement. Traffic that is terminated on 
a local dialed baoia to Internet Servica Providere or Enhanced 
Service Provider0 ohould not be treated differently from other 
local dialed traffic. We find that BellSouth must compenoate 
Sntermdia according 50 tho partieo' interconnection agreement, 
including interest, for the entire period the balance owed ie 
out e tanding. 

3ur decieion ie the eame. 

Barred on the forsgoing, it ia 

ORDEmD by the Florida Public Service Commiaeion that under 
the  term8 of the parties' Interconnection Agreements, BellSouth 
Telecminunicatione, Inc. is required to pay Worldcom Technologies, 
Inc., Teleport Cowmications Group Inc./TCO South Florida, 
Intermedia Communicationo, Inc., and MCI Netro Acceoo Tranmioeion 
Servizeo, Inc., reciprocal compe.?oation for  the tramport and 
termination oFtelephone exchange service that io teminatsd with 
end usere that are Internet Service Provider0 or Enhanced Service 
Providere. BellSouth TslecamMnicatione, Inc. must cmpensate the 
complainants according to the interconnection agreements, including 
intereat, for the entire period the balance owed io atetanding. 
It is further 

ORDERBD that theee dockete ehall be closed. 
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By ORDER of the Florida W l i c  Service commiseion thie 
Day of SsnLmbs, W .  

BLANCA 9. BAY6, Di,, --ctor 
Diviaion of Recordo and Repsrting 

Thie ie a facsimile copy. A eigned 
copy of the order may ix obtained by 
calling 1-850-413-6770. 

( S E A L )  
M i g  

The Florida Public Service Commiooion io required by Section 
120.569(1), Florida Statuteo, to notify partiem of any 
adminietrative hearing or judicial review of Codamion ordera that 
ie available under Sectione 120.57 or 120.68, Florida Statutee, ae 
well ae the proceduree and time limit6 that apply. Thie notice 
ehould not be canetrued to mean all request6 for an adninietrative 
hearing or judicial reviev will be granted or reeult in the relief 
eocght . 

Any party adveroely affectsd by the Commiooicn’o final action 
in thie matter may requeet: 1) resoneideration of tho decioion by 
filir,g a motion for reooneiderazion with the Director, Division of 
Recordo and Reporting, 2540 Shumard Cak Boulevard, Tallahaeoee, 
Florida 32399-0850, within fifteen (15) day. of the iamuance of 
thia order in the form preocribed by Rule 25-22.060, Florida 
Administrative Code; or 2 )  judicial rsview by the Florida Supreme 
Cart in the cam of an electric, gae or telephone utility or the 
Firet District Court of Appeal in the came cf a wa:cr and/or 
wastewater utility by filing a notice of appeal with the Director, 
Divieion of Recorda and reporting tnd filing a copy of the notice 
of appeal and the filing fee with tne appropriate court. Thio 
filing must becompleted within thirty (30) days after the issu;rr,ce 
of thie order, pureuant to Rule 9.110, Florida Rulee of Appellate 
?rocedure. The notice of appeal m e t  be in the farm specified in 
Rule 9.900(a), Florida Rule0 of Appellate Procedure. 
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BEFORE THE GEORGU PUBLIC SERVICE COMMISSION 
STATE OF GEORGIA 

e.spire C O M C A T I O N S ,  WC. 1 
PCtitiOneS. 1 

1 
V. 1 

1 Regarding Rscipmcal Compensation 
DOCKET NO. 928 l-U 

BELLSOUTH TELECOMMUNICATIONS, INC. ) for Trfi TsnnLurted to Intomet 
Respondant. ) Servias Pmviden 

P R O C E D U :  . 
This matter cornen b o f h  the Georgir Public S h c s  C4"idon ("Codseion") a9 a 

Complaint filed on Mny 22,1998 by e.@m Comrnunicationr, Inc. (hereider "Petitioner" or 

"e.spiro'7 ngmbur BollSouth Tdwmmu"nr, Inc. ( breinaffa'*Reapaadent"pr '%ST'). In 

such complaint, c.spiro claimed that EST be bmaohed the h t " w t i o n  Agreement dared July 

25, 1996, m amended October 17. 1996, by and between s.spire'a wholly-ovmcd subsidiary, 

American Communication8 Sm'ces. Inc. ("ACSr') and EST. which Intcrcannaction A8feement 

WRS approved by thir C o d m i o n  on November 8,1998 in Dacket No. 6881-U (h.minafter "tb 

Agreement", "the lnterconnecrion Agraemsm". or the "arpLdBST Agseesnent"), by BST's 

failure to pay recipracal campensation on t d i c  originated by EST for i ts cwtomers and 

: 
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terminated by e.~f&e to Internet S d C S  provhh. Morcovu, o.spirS f i r t h s  dlegcd that BST 

failed to meet obligarions pleced on BST by the Tolscommuniutions Act of 1996 

C'Tdecommurucatl ' 'am Act"), the Geoqla Telecommunications and Competition Devdopment 

Aet of1995 (ths"Qe0rgir Act"). and the Rule8 Md Orders oftha Commission. .. 
. I  . .  hrpurnt to and Rwht- 

f r o m o n  adopt4 by the Co~~~&.sion on November 4,1997, this case 

was assigned far hearing bdam the Cammisrion'r ChiefHeariag Officer aad Dimtor of Cos0 

Management, Mr, Philip J. Smith, and Hearing Ofecer Smith M d  a preliminary conforcnco on 

June 1.1998 at which tho p d w  sa fbnh their pollirions, aad BST requmtcd a bring on the 

Complaint. On June 4, 19OS, Wearing Owca Smith iacusd a Scheduling Order, concluding the 

Commish  had jwiadicthn to h w  t!w Complaint and OSubGahing a pnscedunl echedul9. On 

JUUM 22, 1998, c.ipire fld an amondrnent to ita Complaint in thia proceeding seeking 

camparwrtory damages tor BSTr dogod bruch oftho Agrsozncnt, Mor to hearing, Petitioner 

published timely notice of hearing a requid by applicable Commiuion d ~ ,  and both parties 
t 
: timely filed and .wvad pro-filed testimony. 

On July 1.1998. by ordm signed by Philip J. Smith, thin case wu rcardgmd to John P. 

Tucker as 

d i d a d  of e.spi"s amendment to tho Complaint (which sought compenrafory damages) on the 

grounds that muad of duaaga Is bayand tha atatutory aubrity of the Codes ion  d that, 

evcn ifthe Commission wuc authorired by 

by stating at the prsliminory conference M June 1. 1998. that a.Spin had not sought 

OfEicer. On July 2.1998, BST mod E Partidl Motion to Dismiss, sesldng 

Petidonas's comd wnivd my r u b  claims 
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Compematory damegee bccauas it did not bdiave the Commission had tho authority to award such 

damages and tbat a.spire 4 n o t  by ita smsndmcnr retract such waiver or argue inconaistart~ for 

compensatory dunrscn On July 14, 1998, this matter came on for h d q  bdore Hwing Oficcr 

John P. Tucker at the Commbsion's Hearing Room at 47 Trinity Avanuq S. W., 5" Floor, 

Atlanth Georgia 30334. 
.. . .  

At hearing, Mr. Williem E. Rim of Long, ludridgs & Normrn in Atlanta, Georgia and Mr. 

Brad E. Mutschdkwr of Keney, Drys & Wama. Up in Wahingmn, DC, appeared on behalf 

of e.spirq while Mr. Bennett b l u  and MS. us6 Spooncr appeared as in-house counsel for EST. 

Ms. Jeanette MallingW, appeared as a SWanomey on behalfof int-or the Consumers' 

Utility Counsel Division of the Georgia OWce of Conmaor AffhLs (hareina,tter "CLJC'). 

Petitloner presented in support of its complaint t h ~  tsrrLnoay dits Director of Billing 

Opmuionll/Revenua Asaurany Mr. Kbvin A Cumminga and o f i t s  Vice Pmldsnt ofRcgulatoty 

Affair& Mr. Junur C. Fdvey. Rarpondw pIucntcd in defenw tixi testimony of EST's Director - 
Intcrcoanwtion Services Priw, Mr. Jerry D. H d r i r .  At the wtsat of such hearing. the Hearing 

o f t i c u  denied BST's putial motion to dismiss on the grounds stated by Hearing beer Philip 1. 

Smith in the Initial Dsddon in WS I n t d w  ., v. BellSouth T-catlonk 

k., GPSC DocLor.No. S196-Ul holding that k Commission hu authority to award 

compenmory &mapa in comnctual disputu wder intsrccmncotion apemento over reciprocal 

oompensatlon for ISP M c .  

- 
* .  

Both partien tiled brieh and reply brid .  BST filed a reply bricfin excess of the page 

laah prescribed by the C o d o n ' s  mlea and, urbaequent to the deuiliw for reply briefs 

-3- 
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eerabliahed in the Scheduhg order, fled a substituta raply briefof proper p a s  lengrh (along wth 

an accompanying motion requesting c0"isSiOn acceptanca of  such substitute roply brief). In the 

absence of objection by e . r p h  such motion and BST'a substitute reply brief is hereby acteprcd 

by ths C o d o n .  As req~srted by H e h g  O f f i c ~  T u c k  at hearing, all parties after hearing 

submirtcd copiw of f&rd or state -tory p&uiona, Federal Camuniwtioa Commision 

("FCC") decisions, rules md rcgdationr, stat0 utillty regulatory agency dccioions ruler and 

regulation3 and federal or state COUII dcchona d a d  applicable to this case and cited on brief 

by either perty. end the Commislion hereby tdccr oEcinl or administrative notice of such fitingB. 

In addition, "cmndum submitted by the PCC u to the U. S. District Court for 

the W u t m  District of Tsxu (wherein the FCC uscrts that the PCC has taken no position to 

dare 011 whathmISPaat6c il lawl) i n w v .  

Com- cbw No. MO=98-CA-43, (WD. July 16,1996). Potitionor objeou to 

ndminiorratiw notice being tlken of such copy of a " p l d n g "  in a f e d d  court we; however, 

the Haring odicu ha0 taken administrative ~ t i m  of such FCC memorandum. Subsequent to the 

filing of llltbfiled exhibits and brief3 by tha pertiu, Frsnk B. Strickland of WilsodStrickland & 

Bason. P.C. w u  oubstitutsd a counsel for e.rpirc in placa of Wdim E. Rice of LMg, Aldridgs 

& N o n n ~ .  Such subrtinna o o d  filed wpplffMmal "briefr" conriptlng of capies of decisions 

by federal courta and other atue utility regulatory bodios. and tho Commhllion likewim takes 

ofiicid or adminirtmtivo no& of such filinlp. 

C O N T E W  OR w: 

.. 

4 



A. OfP- 

In its Complrim, M amended, e.spire contendr that BST has brrechcd the e.spirc/BST 

Agreement by BST'r brilum to pay e.spire reciprocal c o m p a d o n  89 required by mch 

Interconnection Agrwmont and that such breach entitle8 c.spire to compclwtory danu&ar in the .+ i 
amount of the rwipmcal compenratian BST hwa wrongfully withheld fiom e.spire. Sp&fically, 

according to SS~KG tho provisions oftha o.spire/BST Agreement require BST and e.spire to pay 

reciprocal compensation to urch other for JI tdmphone achnngo trpwc that originat~a on one 

eompany'r network and tarminates ou the other's network. Bath eqke  and EST have provided 

tariffed local exchrng0 Srvice o m  their rc rpdvo  nctwotki to ard uaer curtomsrs. including 

same businois ~ustomora opera- M information s d o a  providom (hwcinaftar "ISPa"), 

Petitioner contends BST has failed to m&e m i p r o d  paymeuta to arprrb far cab mado by 

e.rpiro mbscribm to ISPa, beeewe BST contends (arronawrdy auxrdhg to e.sphe) that such 

calls do not meet the ddnition of "local M e "  BB ddned in the e . s p M S T  Agreement or in the 

applicable mlea and ragdotions of the FCC end this Commislrioa 
'b 

~ e r  initidly taking ttm position that rhia Commisaon uu jurisdiction tA award 

compensatory darnspa 01 the pnltmlnary confsrence held babm Hearing Officer Smirh on Juno 

1, 1998. e.spire obtained I copy of  the Initid Dcdriao rendered by HaaMg Of3cer Solith on May 

., GPSC Docket 29. 1998 in MFS 1- . v. p 

No. 8 196-U (hcrcinrAer wMFS/BcllSouth Initid Decision"), whorein the Hearing OWcer held that 

"the Commission has ruthority to order compenaetion for pamt dun amwm under the 

[interconnection] mntmct, for without iuch authority, it cannot adequately porfon i ts duties 

* .  
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under the T a l e " m u n i ~ o M  Act of 1996 or the Gatrgio Act." Upon leamtng ofsuch Initial 

Decision, a.8pire amanded its Complaint in this case to roqueat specific reliefin the form of a 

Commission odor diresting BST to pay e.+ tho amauntr owcd under the Agreement IU 

redprocat compenntiDn; p l ~ r  imaart thucan. vowever, e.spim'r initial Complaint had d i e r  

reqmted "any other rrliefthe C"iOn deems "t and proper," and e.spirc contends that the 

recent MFS/BmUSouth Initial D d i o a  by tho Commioaion's Hculns O f a w  provides a 

suptwaning 1-1 b a d  for s.rpim's PmUlding itr Complrlnt herein specifically to seek similar 

relief, even if 

confarnw. 

. .  

amendment wom incodatau with o.spirrlr prior position at &e prelinrirwy 

8. dent SST 

BST contcndr that 1SP telephone traffic ir M global and lang diaincs in nature 81 the 

Intmct ita that jurirdiction over ISP traf?Sc b, theref" tested in tho FCC, wl that this 

Commission is thereby prr-cmpted from acrdaing jurirdiction aver ISP tnwC. BST firrrher 

conrenda that, even if this Commislion haa jurisdiction over 

an4 honce, not reciptocll .and (2) ir colwqusmly, not mb@t to the reciprocal c&"tion 

under tbc e.spinlBST Agreement. BST hkc iukcd for reconrideration by the fill CommisOion of 

the MFS/BsllSauth hitid Decision, which is not yet tho flna dacihn ofthe Commission. 

because BST has requested Commission monsldmtion end review thereof Pially, BST 

contended in iu motion for p d l r  dirmind a d  at hewing that, ~ v c n  If ISP trmc wem local and 

subject to tho ncipmcd compsnsation provisions of the a.apidBST Apemonk this Commission 

h a  no ststutary authority to award compenmtary damages d e r  mch i n t e r m d o n  contract 

traffio, auch tnfhc (1) is one-way 
b 
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and that e.rpire's amendment to it! Complaint should, tbuefors bo d j ~ s o d .  

C. Conte-oflntervenor CUC 

CUC attended tho hearing and pdCipat0d an an obeewar, ad CUC's npreeentativo 

chose not to cross-examine witneelea or to submit written brieis in this proceeding. 
.. . .  

BST is the Regional Bell Operating Company headquartend in ae4tgis and provides, BS 

hen pertin- witched locel exchange and other t e l e c ~ ~ n ~ ~ ~ k a t i ~ ~  aervicea in nine (9) 

southern statoil, includb Gea+ BST ia UI incumbent l o d  oxchanao d e r  ("ILEC") in 

Georgia Paitionor e.rpte Communicwlons, h. provider local tdecammunicatians services in 

Georgia through its wholly~wned aubaidiuior American Commumut~ ' 'ons Service3 of Atlanta. 

Inc., &/a e.spire Commuuicntions, Inc.. and ASCI, d/b/a a+ Communicntionr, Inc., ,both of 

which am licaDocd by thir CodariOa ILS competitive 1 4  axchange earria, C'CLECs"). BST 

and aspire entered into an Inremnnecrioa Agrcumnt on July 25, 1996 which WBI fitad with thir 

Commission on August 27, 1996. Such Intsrconmction Agreement WIU amended by a written 

Amendment dated October 17,1996 md filed with thin Cammission on Wober 24.1996. On 

November 8.1996. th. Commission appmvd euch I a t a m x " n  Agreement, 81 amended, in 

5 

D0-t NO. 68814.  

Under Subsection VI.B of the 0.5piwBST ApmQnmt, BST obwted itaelfto track and 

report local minutes usage or trlffic tiom BST's aad-users tannLutcd on o.spiro's network. BY 

such Agreement, RST wu to t m k  ulrage hbr bath parties and to provide copies of usago reports 

to e.spin on a monthly baur Moreover, the Agrcsmsnt spwified that thas would be no caah 

-7- 
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payment or camprrmatinn bsrwenr the putba for tnnjpOAng md tennimting each other's traac 

unlcsi and until the differuue in mhutes acndtd two million (2,000,WO) minutes par state on il 

monthly basis. In Auguet. 1997, e.spim's own usage reports ahow that such tplo million 

(2,000,000) minuta per month Una differencs w u  exceeded in Gear& and awh diffnenca has 

continued fbr evny month nbca August, 1997. Hawever, BST did not pravida usage taports to 

e.spire LU BST waa obligrucd IO do under the Agrement, despite repeated requests for auch by 

e.spire and despite e.spipin's receipt of dmilar repofto h m  other Rcgjonal Bell Operating 

CompMio8 such an BaIIAtlPntic, US Wat, ond SBC CommuniUtiOnr. ma, only after installing 

T d o  Masterm software to capture data h m  ita Lucent SESS switcher w u  e,.spire able to 

generate its own local wage reparti aud begin bang BellSouth in Novmber, 1997 for reciprocal 

cornpasation &om AuguR, 1997. Rveuaat to Subrection V.D.1.A ofthe aspidEST Agreement, 

e.spire and BST have &fished multiple tnrnk p u p s  (includiig trunk group 301,401.40Z, 

403 and 503) which c8ny excluaively local t d c  md am designated by the putiaa u local trunk 

groups, and TrruXc Master* c.ll distinguish between local and all othor typos of trnfiic because 

a.spim*s local n~fffc is ~rr (ed o w  I a q u a t o  

Kevin A Cummingr. BST's attorney iodioatcd tha for the purpoae of thin procoedins, BST was 

not dispuriq the accuracy of aspire's TrafficMASTERm repom at hsaring but BST refused to 

stipulate as to the ilccufllcy of auch repom. pandine audit by EST to d u d e  ISP t r a c  which 

BST contsndn in not locJ naf8c. 

. .  

a 
b 

tmnk p u p .  On cmir-aunit;ation ofm. 

Also, on onrsr-dnntion, Mr. Cummings stared that, while t h e  (3) other Bsgionnl 

Bell Opsnting Comprnicr had l u p p t i  trafRa u q e  rqmrta to e.apira and other CLECs, only 

-8- 
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BellAtl.ntia had paid e.spirc's redpmcal compenvtion Invoices without question md blr. 

Cumatings did not know whether US West a d  SBC Communications had admind that ISP 

tr&c was I d  thfRc. BST introduced ill n I6tC-fikd cxhibit 6 c a d  copy of a le-r from 

BellAtlantic to the FCC requesting urgent action by the FCC to c h @  Intnnst bowld calls as 

not 1 0 4  trnflic and not subject to d p m d  campaeation. 
.. . .  

Subdon VI.A of tha&"t Ageanent pmvida as bllows for the exchange of 

local tcafRc and d l s  for compensation therdbr: 

"A - 
Iha P h s  pem... thrt h d  iMOfCOMnsctlOn 1s defined u the delivery of local 
tnt3c to be tsrmimcd on each party's local network so tha CUS~OIIWB of tithex 
party have the ability to M c h  auto" of the othm party, without the use of 
accaw coder or M a y  in the procanning ofr d Tho Plrtiea ftrther agree that he 
exchrnp oftnfac on BdlSouth's Hnendtd Ann Sedea (EAS) ahdl be 
mmidsnd 104 t d o  md compcnantion fbr the tamination of such d c  shall 
bo pursuant to th tams aithir d n . "  

Attachment B to the Intarconnection Agmemtnt dehasr"10crl traf8e" to include "telephone calls 

[hat origi~ts  in one excbnnga and t&te in citha the same exehnI# or a corresponding 

Extended Service Area ('EM') archang&" Such datluidon doen not d i t c r i w L p o n  the types 

of end users. Nor does such definition exclude cdls tiom end uncn to other end usen in the same 

local calling nrea bccausa one end UIOT k p o n a  to bo an ISP. 

- 

S u b s "  VI.B of the I n t o r c o m  rsgresarent provider that c.spin and BST irdtay 

compensate ench other through a "bill and keep" armgemant. whereby ench p8nY would 

transport and terminate the othor'a local 

vansition to reciproul campanstion ea follows: 

without charge, but Section VT.B alto providos for 

-9- 
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Tho Partiea agree that BellSouth will track the usags for both compardas for the period of 
the -mt. BellSouth wia provide copies of such uaga mpons to [o,rpim] on a 
m o d y  buiis. For purposea of this Agcecxnent, the Pmk rsm that there will be no w h  
compenoation axehanged by the partiu during the t m  of thi~ -ent unless the 
diffamnce in minutea of um for terminating l a d  1-c 2 million m h t a  pcr struo 
on a monthly baris. In mah an avant, the Parriu will t h e "  negotiate the specitIan of e 
mgtc cxchrnge agreeanent whioh will apply an a going-forward bMiA. 

Whils the Imenormamion Agrement itrolldoes not comain a rate per minure for 

racipmd ccrmpennation, the language of tho abaw cumperuation parngraph clearly and 

ambipuously contemplate the payment of reciprocal camponsarion whaD the dlfftrcnc;e in minutes 

of us0 excedd two million minutes per stars on 8 monrhly bash, which a.spirc MSCN occurred in 

Georgia in August, 1997 IUUI h "cd continuously since. Am the Intemnnccrion 

Agrsment rpaciffr+lhr provides that e.8pb-o may elect to replace any oftha mrtdnl t a n s  of the 

Agree",  including rater with tba cmaponding provinom of srry o h  local intsrmnnection 

egrwmsm that BcllSauth antam with another carrier. S u b d o n  1CW.A ofthe A g " c n t ,  

granting o.spiro mast fkvond nation status, providu. 
z 

If as a result O ~ M Y  proceeding b&m any Court, Comhdon, or tba FCC, MY VolUnUrY 
rgreamat or I r b i o n  pmceediq p~vsurnl to the Act, or pursuant to my applicable 
fcdonl or stat8 Irw, BallSouth becam obligated to provide intsrrOanaCtion. number 
portability, unbundled aaocss to network elamcrnts or uy other ssnriar ralusd to 
htaarrmaction, whsther or not p r c d  covered by thia &"IS to rrnothar 
tdaconmPrnicriimr carder opolating within a m o  within tho Bellsautbtsnitory rt rata 
or on tamr and conditionr morn favombls to aueh d e r  thm the comparable provisioru 
of thia Agr~anant, ihon [c.spire] shall be enritlsd to add Noh nstwork dements and 
sssvice,, of mbaium mch mom fivorable r a t a  terms or COnditioM for the ~ lcvont  
provisions oftbir A g r s ~ " .  which shall apply to tha SUIW stater 1~ SUA 0th~ carria 
and suoh substituted ma, terms or candit(0ns shall be drrmed to have been Cffmive 
undu thb Apsmeot u ortho & d v o  date thereof to such other c a d .  
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By latter NovembN 14,1997, e . q h  irdonnsd EST that a.spirs M m rrsdved 

any usage rrports iiPm BST ad W M  by the Inferconnection Aglement. In a January 8, 1996 

letter, BST admitted s u b  fdlure to track or mport 104 usage and agreed to e e.spire'r 

repofts; however BST 3tated ~ ~ ~ ~ v o c s I I Y  that BST would not pay e.spi"s bills for reciprocal 

compensation, becausa a mutuolly-egrccd upon compensation rata had not bean determinedy 

because BST did Mt believe ISP tnttio to be local mt8$ and because BST had not been aasured 

by e.spire that ita "local trafRc" count did not contain interexchange (or nonlocal) rraffic. 

However, a# a 'carrot" to aspira or an openins a& in nagothtiona BST pmpoJsd paying a rate 

of SO.002 far tenainiuing loal tRwo. However, utilizing tha abavbquotd "moat fivarcd nation" 

c lme ham subsdon XII.A of the e.s@nlBST Agrement, aspkc dected a me of $0.0087 (or 

0 87 centa) par minute ftom another interconnection agreement concluded by BST w i ~ h  pother 

CLEC (naudy, Mps Communications Co., bc.) Md approved by thir Commisdon. BST, on the 

other hand, viawa tho Laa sentoace of the abovequoted C o m p a a t b  paragraph of Subsection 

VI.B u critical: 'In such M wont, [when I O G ~  tr&k aoceds two million &utos pet 

monthly baais], the P m i a  will t h d e r  negotiate the specifics of's trofflo oxchahgs m a t  

which will apply on a forwrrd-going 

negotiations until &ur tho two million minuta per mto par mamb ditfsrence in local traffic 

=changed had been reache& an& b m  auch rantonce is more apdfic, BST contends it 

precludes a.qtWs ralhranccl to the "mast f a d  nation" clause of S u b d o n  XIIA of  the 

Interconnect &e"t ar a rata source. However, the "mad Amred ararian" d~ of 

Subsection XII.A dppliea to dl provirions ofthe e.qdrd8ST A&rOOmOm ( i  any 

. 'i 

on a 
i 

According to BST, sueh provision postponed all rate 

-11- 
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mbsequatly wotiued trsffk orichuyle weanent " d i n g  a d  Interconnect AS-). 

Becaure EST fiiled to tnok local usage or report such to s.sp&e aa EST had obligud 

itself to do under tho e . s p i d S T  &"t, e.apire war put to tho expenre and e f f i  of 

~ n s t r u c t i n g  and monitoring local lulallr, by e.apira cudomen. Other Regional Bell operating 

Companies have evidenced the rcchniGal c 8 p d i t y  to produce such local usage reports, and BST 

gave no adequate or few~ruble sxplanntion for itr f h i h  ta track nnd report local usage as it was 

required to do under tho o.apirJBST Agresmsn Even BST's sttornlry at hsaring indicated BST 

was not challenging the llfccv~oy o f  aapin'a TraffieMASTERm reports on 1 0 4  usage (although 

he would not stipulate to such) and insinad upon BST's having the ri@t to audit rspirc's local 

trattic reports to eliminate intemchsnga (long d i " x I )  tnftic. 

.. . .  

In addition, S d o n  XXX of the r,apitdBST A v t  contaka typtal ''oat+ 

o g r e " "  clause whieh spitlea that the anitba L m w a  of d Intarconnaot Agreement 

contaim the entire a g r e e "  ofthe pattia md supersedes ail prior nagotiationr or agreement6 

between the parties an$ whioh ftrtbr Tequirm that any mendmenla or ChMgOO to Such 

Interconnat Agrerunmt mun be in writing and aimed by a duly authoriad 05c& of 

repmentativo of the party to be bound thereby. Thus, any'"& exchange agreement" or MY 

other undmmt to tho e.spirdBST A v t  muat be in writing ad signal by tho duly 

authorized ofRccn or representatives of  the BST and e.apira. Moraova. e.$pire contends EST'S 

lengthy and continued rrfirmecr at hearing to negotiations, and tho i m t  of nogotiaton. of the 

e . s p M S T  Ag"cat constitute no relevant evidence of the meaning ofunambiguous language 

of tho Interconnect Agrement in @ht of tha parol evidence d e  a ~ c a b f e  to contract 

- 
b 

-12- 
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CoMtmction in G a r &  and in light of the Section XXX entira qpsmncnt c l w o  offie 

a.spira/BST Agmment. Similarly, e.sph contends testimony rsgarding M'ueat language in 

other inratonnectiop agrrsments is likewise irnlmfant to this proceeding regarding the 

e.spitelBST Apnrment. 
. i  

By the time BST ncgorlated and aigncd ;he e.spire/BST Agreement in July, 1996, EST 

had bom negotiating intercannadon weementr with CLECs in Georgia and other Southeastem 

states for more than eight (8) mom& had negotiated II variety of rata for te"ting locat traffic 

between CLECa md BST, W(U wdl a w M  tbat I d  aaffic diflierrntirla could flow heavily toward 

BST or toward &a CLEC, and M in other inrerconnsction pllrennsata negotiated ceilings or 

caps limiting the amount of reciprocal compewb 'on for local axohango d c .  But, no such cap 

or ceiling was inserted or a g m  ro in the a.npira5ST Agreement. Morewer, BST clearly has the 

same or similar technological capacity and I d  q a t i r e  M -ha inter &gional Bell Operating 

Companics to provida local traffic usage reparts and b negotiate interconnection agncmentb and 

BST cenainly waa not, and ir not, a disadvantaged or infaior party to e.spue In the negotiation 

and perbrmw~ce of the e.rpird8Sf Agreement. Newrtheley rhhougb BST obdoudy had the 

superior bargnining power, knowled8e sa4 #perianoa regarding intmonnecdon agreemams at 

the negotiaring tlbb with e.sPirq BST is now a&iq thir Comhion  to excure EST's 

nonperfbrmancc of ita duty to mck and report local usage and to rcwritS tho e.rpirdBST COntlllCt 

on terms more anranble to BST thq those dnady approved by the Codasion and to which 

BST h a  already contractudly bound itself. 

d 

.13- 
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bgudinp tha issue clfwhber or not ISP trafiio ir local ISPS typicdy B 

point of presenu, within a l o 4  c d b g  EM for the sole purpose of rendering the call &om 

Internet subm'bar to the ISP's point of presence a local call. As BfiT's wimae at hearing 

admitted, the local nrtum of such caUr Is readily apparent, becauso tha Internet subscriber 

accsllsr the ISP by dialingthe ISP's seven or tcn didt local telephone number wilhout tb "1' 

long distluroa pretix. Such calls to the ISP dearly fall within the deflntdon of local traffic ret out in 

Subsection VI.A of  the bwconnccrian AgroMmt. b#.uuo such dlg originso with an lntemet 

wbscriber and tenninats with M ISP polm of pmmce, both o f  which are located wholly within 

the same B3T l o 4  cullins area BST itself trsatr such d l r  to Ispa IP locol calls (I) in allocating 

cons betwoen intrastate md immtaze M c  for strte urd Mord mgulatory reportins purposes, 

(2) in BST's local tkffs, ad (3) in BST's billing o f  its nutamdn [i.e,. BST does not bin calls as 

toll chargee whda such d l a  originate with M Ima  cum" md taminate with an ISP point 

of preaence (which is a BST cuotomar) withln the r a m  BST locOi d i n g   rea]. In sum, by rhe 

admidona of BST'r witnw, such cdla to ISPs am pmK.uod, billed and tariffed by EST as Iocd 

calls. Momover, r.spim'r uncontradicted cvldeaca t i h o d  that its T r a f k M A S ~ R m  rapans 

were restricted dwivdy to l o 4  trunks. Nawtbdera, BST hu rdbwd to pay reciprocal 

compensuioa on puch tmfIic concclpnrslly opf to be local (bncaure tho 1SP subsequently provides 

the In-t subscribor with worldwide 

e.spirc/BST conat  iu nat requiring reGipmcal wmpensStian until a trnffic exchange wemcnt 

ir nqoriated. 

.. 
'3 ' 

b 

Vir the 1") and bw-0 BST dtsmp the - 



. .  A- 

The Commiaridn hu mthdty and juriaddon ovec this matter, ar over all intaconneaion 

agreunurtl appmvcd by tho CcnllIIlhh, P U n U M t  to S d o m  251 and 252 of the 

TslesammunWons Act [47LJSC 96252 and 2521 and under the Gwrgia Act @,c,G.4 55 46-5- 

1 0 .  nauiJ. Section 251 oftha Tdccommuni&oM JW ewprosrly &recta dl l o d  mchsngc 

carriers ("LECs") to iraerCannect tbair OaWorka with t h  of competing Scrvics pmviden in 

order to transport and tdns t r  1 0 4  dxcw~ tra5c over their respecrive natworks &g, 47 

U. S .C. 525 1 (a). Moreover, Section 25 1 (c) impossr a number of additional intercomdon 

obligations upon ILECa such a# BST (includine aa here pertinen& the duty to provide 

intcrconnection ficiIities and ssuip" ta CLECs KI that inta"aion with thu CLEC such as 

e.spire is at least quai in quality to that rbc ILEC provides for itaolf, ita a f R i i y u  or anyone else 

and that such a d c m  bo provided on rats& r m r  and conditionr that m juat. resaonable, and 

nondiscriminatory). Sm 47 U.S.C. §Ul(c)(i). Georgia law impones a simiiar duty on all LECs to 

permit reamonable interconnection with other LECr Q.G.0.A 8 46&164(a). Concomitant with 

N& duties imposed on LECs by Section 25l(a) and (c) ofthe Tslscommunicati&s Act, Section 

25 1 (b) requim each LEC to antabliah reCipmcll Companution arrangr~iem for the trsnsport and 

tenulnation of tdacommuWoru. 47 U.S.C. 2510). The putk submitted to this Commihon, 

and received thia Commiaaion's approval of, the e.spbrd8ST Agree" and without the pow- 

to interpret sad to enforce ;he tmnr of wob intsrcarrnsction agewtm" the C d d o n  would 

lack tho pow= to Implc" and adminirner the p r ~ v i s i ~ ~  of the &or@ Act. Morsaw, the 

Eiw Circuit Court of opparlr har dcllneatsd dandy and UmnirtakabIy tha ext8naivs nuthark!! of 

. 'i 

- 
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stato telephone regulnory agcmeiss in inrerpnrstion and enforcement of intarcannection 

agraments under thc "mudcadom Act. 

(8" Ck., 1997): 

o v. m. 120 F.3d753, at 804 
.. 

''...[s]tata C ~ W I ~ ~ & O M '  p l ~ n a r ~  authority ta acclrpt or reject thae [interconnection] 
agreements ncceasarily d a  with it rb&authonty to cnfbrce tha provisions of agrecmoats 
that the state commiuions hwe  approved. State commission authority to enforce these 
tern. campared to FCC authority. is  SSpeciaUy appropriate given the local natura of  the 
callr at iuue in this case." 

Inherent in this Commidon'9 authority to cnthrca interconnection weemenu (such a the 

o.rpirdBST Agrement in thin case) ir UJO authority to order panics to Iuch agreemanto to filflll 

theb scaturory end contracblai Obliaatiom to ramit compcnution required therwnda. Without 

such authority to d e r  c0mpen"i for pan dw mounts under the interconnection contractr 

with interat thereon, the Co"iuion CpllllDt pa%m its dutim undu tho Telecommunimtions 

Act or thc Georgia Act. Hence, this Commiarrioa hr fw1 and complete authority under the 

Telecommunications Act and the Qeorpia Act to interpret and to anti" the, e.rpira/BST 

Agreanent, including tho @$t to dctamina tho amount Oarsoiprocd compensation due to either 

perry and to order drther p m y  u) pay such. BST and e.spirs mx&zecl such Commiasion 

authority by submitting the Intercondon 

.5 

to the Commission for appmvd. 

B. - to ISPs f i  

Nothing in tho e.rpin/BST Ape" exduden or oU" di&rentiataa M o  

terminating to ISPs ClSP uaffic") &om the ffiition 0f"local tnfflc" containad in such 

Agreement. Rather, it is p"i8oly for the purpose of t h p a t i n g  Internet mbrmia calls as local 

rather than as toll calls, that ISR mainrain a point of p " c e  within the 1 0 4  calling WCIL ( w h w  

-16- 
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tho ISP u d b  h a  a bank of Computer modema accessing ths fatamat). The onglution and 

termination ofnach ISP calls (as well 

such mllr M local, and BST taris, processes and bills euch ISP traffic m local calln for its 

customon. BST moa that ails fiom an Interm subscriber to M 1SP poim ofpresencd within 
.* ' 

the same BST local calling area ace not 104, becauao such Inmw subaaribcrs themby reach 

Intmet siten all over the world. Hawwar, BST'a atgumems am misplaced. Tumination is the 

key detmnination ofwhather 1SP d l s  are to be considered 'local tf9ffo." Such tclsphono calla 

terminate at the 1SP point of presence within BST's game BST locd calling area, and the Intmet 

is nor part of such telepho~ cdl. A i  Hearing OtEcer Philip J. Smith stated in the 

I", "A the term ir commonly uaul in the telephom industry, I call placed over the 

the dialing, billing and t m n g  of such 4 s )  rcco@es 

. *  

.. 
puhUc Dwltchcd te lecoecot ions  notwork is considered tennirutd when it is delivered to tho 

telephone cnchaage rerVico number that hu boon called, regardkc oftb identity or status of the 

party Ulled. The informuion suvice pmvided by the Is0 [in connecting to the Internet] is 

sapanus and didnct b m  th8 local &we td-nicatioaa &ce pmvided by the . , * 
WhMg8 Chon." 

BST itsslf treats sucb ISP trafSc am local in its aad billing for Its ISP customers in 

Gsorpia. Morrow, BST can can no ordn or ~ ~ l h p  oftha FCC. of any date redtory 

commisJion or of my fedad court wtdch supports RST's argument that ISP traffic ie not local, 

and BST ignores tho contrary dccisionn that such ISP ttaf30 in 1 4  by twenty-one (21) state 

commissions, by tha PCC on mors than ana occasion and by every fad court that hu 

addressed the issue i n a  the enactment of the Tdocomrmmtut . ionr ~n EST's aole mpport for 

-17- 
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its ugumcpt is a & Q& mamorandum mbmittcd by t h ~  FCC to the U,S. Dirtria Court 

for the Wenera DMcf of Taxor 

to reciprocal compensation and the Dinria Coun considered such FCC Mcmonndum and 

neverheless upheld its d e r  drciaion affirming the order of the Public Utilities Conunhion of 

that tho FCC hsr not dcd thrt calls to ISPs M subject 

. .  * 
Twaa that ISP t d c  ir subject to reciprocal compandon &ub an- 6. v. 

Of T O X ~  C W  NO. MO-08-CA.43. ( x d ~  (W.D. Tx, Jdy 16,1998) 

and Order W.D. Tx, June 22. 1998). hvo other f W  coma I" upheld state commission 

decisions decking 1.9 uatEc to be local paffio eligible for rdprocrl compensation under 

intercoMdon ag"0ntr. & e ' 'v .yi lsdB 

c a ~  No. 98 C 1925, Manormdum Opinion and Order [N.D. I 

. V. -., Case NO. C97- 
. .  @.Div), July 21, 19981; 

222WD W.D. WMh., JM. 7, 1998). Abo, recently in 0 V. 

FCC. Case No. 97-2618 (8. Clr, 1998). the EIghth Circuit Court af Appeals In footnote 9 to its 

decirian on othw maters opined as followi: 

"(9) ISPi aubdbe b L E  tkilitioc in order to recoiva Id u i l r  from dstomers who 
want to acedda the ISP'a data, which may or may not bo stomd in computers outaide tho 
state in which the calls were plaad. An MC. in con", uses the LEC fhcilitiea ar an 
element in an end-to-oad long-distanco call that the IXC di BI iu product to its own 
customen." 

In the fircr of wch unanimity of judicial and rs&tory opinion nationwid& BST has Cited no 

sutrrciant fhtlual or Id basis for thii Commission to flnd 18 Wk anytNng 0 t h  than local 
traffic. 
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Thus, this Commission CUI find na more Nccinct languap than that m c d y  mployed by 

the full Public Utiliticr Commisnion of Ohio in ding on the same isme in EO T el-- 

h . , v  A n d T E u h  Ohio PUC Caw No. 97-1 557-TP-CSS (Opinion and Order, August 27. 

I 998): 

different than other locd tnW0 onginurd by an and w for purporor of reciprocal 
compensation." Id.. p.9 

Neither tho s.spiro/BST A p u m d  nor my Federal or a t e  statutory pravision distinguish such 

1SP mfsc as diffnrsm ftom any other local trafKc, und BST hsr afforded no legal precedent or 

orher basis for m~king sucb a distinction. Thu. this Commimhn condudea that the local call to a 

local archangc aavice numbor ofu, ISP i~ L n o p ~ t o  and distinct t d m i o n  tiom any 

subqwnt IntMlat Senria providd by the ISP for the csllst. Because the call tennLutat to the 

1[sP is a locd 4 s  it mu& be componsrtsd pWauuit to the rdpmcrl "powtion p v k ~  of 

the Intueonnecrion &wmant or, in the absence ofsuch c o n m a l  provision, undnr the 

._  
'+ ', 

"Tho Commisman cur 6nd no le@ bub undor thh Agnanant tbr traating ISP trafac 

statutory requirement of S u b d o n  251@)(S) ofthe T c l c c o ~  ' O N  ACt [47 U.S.C. 9 
; 

25 I(b)(J)]. : 

c. 1 
. .  1. &&&ums& o f c o p  

a 1  

Geoqja parol evidence rule randm iardmirribk "m'videncc [parol 

or urrinen] to ndd to, taka &om or vuy a written contract." Q,€,Q,A, 8 13-2-2 (1). Absem prod 

of an ambiguity in tha comMt ( a d  BST har dthor de& nor prown any runbieUity in the 

-19- 
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Interconnectlon Agreement), the court WiU look to the writton GO- alone to find the intention 

of the parties. EQ, h v .  

parol evidence nJa in Qcorgir is not "iy a d e  of  avid", but rather a d o  of r u b 6 ~ t i v o  

.. 7S4 F. Supp. 1567 (S.D.Ga. 1990). Thus, l a w . m v , & & S -  

where (as in thin procdmg) tho Intorconnd& Agmomunt, M amended, haa been reduced to 

writing, such Agmement will, in the absence offiaud accident or mistrrke, bo ~ncluaively 

presumed to contain the d m  coatnct. rad parol evidence of prior or contemporaneous 

reprosontations or atuomonti aco inrdmiaiblo to add to, trike &om, or vary the written instnrmcnt. 

221 Gii. App. 592,472 S.E. 2d 140 (1996). In  addition, tho 

.. . .  

v. slrinansr. 158 Ga App. 229,279 S.E.2d 523 (1981). Alsn, despite being termed the 

parol evidence rule, this legal principle also prsoludca the uaa of  written evidence fa sdd to, take 

. .  from, or vary the term ofa d o n  8gnement. Q.G.G.6 8 13-2-2(1); V. 

Bhg. 248 Qa 673,286 S.E. 2d 1 (1982); UXQU v. SBSLoan Sorviana ofWavca&Jx ., 154 P. 

mpp. 1567 (S.D. Ga. 1QQO). M m w r .  the entin agmment dauie contained in S o d o n  XXX of  

the o.rpirdBST Agee" reinforca end s tmngtha  such parol ovidemx rule by ipecifjring that 

the Imarcoanecdon Ag"nt ~pcneden J1 prior ngotirtioru aad agreemenu between tho 

panlm and by prohibiting mmdmont or chanp to such Interconnection Agro" except in a 

writing signed by the party to be bound. Georgia rpprdlatn mum have held that, where the partiu 

agree 4 writton cormact C O ~ M  the &e asneman, any dartanding not ambadiod in the 

a p m "  is hlevant. w. v. 

the testimony elicited, ad the dooumenta produced, by BST in thir pmccsding regarding the 

inrent of  the pardm or tho moaning of proviaionr oftho Intercanasctlon Agnmant IVC 

t 

168 Gn. App. 391,309 SE 2d 394 (1983). Thus, 



inadmisible because ofa SatutoCy pf"np*on and BIC helevant bscauae of tha a d o  a g r e m "  

clkuso contained in the cantmct~d dgrcament of tb pMiy upacially in view ofBST's failure to 

demonstrate any ambiguities in the lmguagr &the lntmconnection Agreement. 

b. Will l*T* 
. i  Ratbnad 

In arguing that no reciprocal campen~tion caa be paid under the 

~oterconnsction Agrcamont unlsrs and until thm epedflca of a treffic axchange agreement have 

been negotiated M per Subsection V I 3  of the Interconnection Agreement, BST not only ignoru 

the pro-competition purporep of the Tdccomnicationr Act and tho Otrtutory nquircment thnt 

recipmoal ampenmion be prid for local trrfftc traruportcd or tedn8tcd. but rlso ig"  the 

"most fkvomd nation" provirions of Subroction X W . A  of  ru& Agrpamnt and the Georgia 

statutory contncnrd intSrprstrtiOn pMciple requiring rhat rhc whole contract be lookedk in 

aniving at rho conmuction of any pen and that the prrfsred co"ct ion will uphold a contract 

in whole and in ewy part. €", 47U.S.C. 55 251 and 252; O.C.G.A. 55 13-2-2(4) and 46- 

5-161; v . - R e n t v  . -  , 349 P. wpp. 666 

(N.D. Gr, 19711, atr4 468 FSd 950 (5* Cir. 1972). "ha clear l~guago ot; and the most 

Straightfbnvard interprctrtian of  luch laneuage in Subnaction VI.B oftha Interconnection 

A @ m " t  indicUea that the putiSr' duty to pay reciprocal compenertioo to oooh other a r j ~ e ~  as 

=On IM "the diffwarrce in minutes of  uae for t Mninning local Vafbc S X O # ~ S  2 million minutes p a  

state on II monthly baru." Becwae the duty to pay such redprod campmution ia uta~~tory [47 

U.S.C. 5 251 (b) (511, us well u required by thejuat c a m o n  clause of tho United States 
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Coastitution, it ir unreasonable fo 

exchange a g r e e "  is negotiated between tho p d u ,  ospecidly in light of the ability auch M 

interpretation muld giva Sither party to daw aegouationr and to delay commencement of its duty 

to compmaato the other. Morenvar. tb "most fava& .. d o n "  cluue contined in Section 

XXI1.A clearly &an e.spir0 thc right to rapke any rate negotiated with BST pursMnr to 

subsection W.B. with a more fhvmbls mdpmcal compansatiOn rate contained in any other 

interconnection q m m e n t  aacuted by EST with a Guorgia-cmifi@ CLEC. Thus, in an effort 

to give deet UI a11 pmvisiona of Subsections W.B. and X7UI.A in acconiancs with the meaning 

clearly exprcrtsd end intendad k m  the convactual Iaquqa ofluch providons in relation to 

each other and to 1111 otha provisions ofthe Intarumnectian A g " t .  the Commission finds 

that EST's duty to ply reciprocal ~0mpCmOatian fo e.*= #rm~nareed tlia month the di&" in 

minutas of  w for local tnfac (kJudbq ISP ppfjic) undar tho lmaseanwction Agreement 

aceedmd two miUian (2.000.000) d m m  in Gcorgir and hu continuad for each and every month 

dnco that mch 2,000,000 m h t e  dirtbroncs hsr bcea sx~adcd. Molaovcr, u n h  nnd until BST 

and e.apin agree to a diffkcm 1 4  traffic rite under Subseetian VI.& e.spirc ir'mntractudly 

entitled undar Subsection XXI.A ("the mocn favored nrtion"clwusrr) to colloet the S0.0087 per 

minute rate adopted tiom the MFS Intalcnet intercodon rllrsapnent 601 all such rsdprocal 

compwation &w Aupwt 1.1997. 

U BST doer thst 110 compenaatioa i a  due until a t r d c  

. .  . 

b 

2. - 
BST has m e d  that it Wed to p'#tium itp cootncturl obligation to 

tmck end repart to s.spire loul minutes umge (or local t r a o )  uudsr S u b d o n  VI.B of the 

-22- 
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o.rpirelBST A p m m t .  Mor".  BST's counsel atshearin8 did not mutes the ac~lracy of 

a.spire'r TdcMASTER rapacts, although he rdued  to stipulate auch repom a0 accurate, 

pending audit to diminso I9P traf[iC. The wWktcd tastimony o f  anpire's witausos at M u g  

demonshatad h t  e.spire u s 4  TrsfficMAsTER TM s o f b "  to track laul minuta uuge only on 

local mrnltr in &or& In light ofthe damonst"d Capability of a h  h g i o d  Bell O p d g  

Companies to nack I d  tnfflc nad in view afBST's fhilure to oxplrin dstkctody or 

Mdont ly  itn IlonperfonnMOc in this matter. it ir difficult for the Commission to undatmd why 

BST has not measured d mporwl hal traffic for and to a+ u it waa obligated to do under 

the Intcrconnsction Agramcat. Moreover, it is precirdy b u n t  of BST'a a o ~ n n a n c e  in 

this area that e.* WM put to tho CfIbn and e c p r c  of "dq nrch local trafEc O.O., of 

paionninp io EST's stead or o f c u d q  RST'r n o n p c r f " ) .  Therefbra, in the abaance of 

such patbnnanca by BST, d in addidon to any other compemtory damages awarded 

hereunder. e.spiro is emitled to compensatory damagu in the amount ofe.apim's iuEurrsd costs in 

neonsauctiog md monitoring I d  M c  (inchrding ISP d c )  under tho Wconncction 

C o n w  sine0 Augur I, 1997; -that e.spiro shall provide to BST copidof  e.apire'i 

locnltraftic nponr or rcconatmctions mace Augwt 1.1997; end, 

be utoppcd trom complaining to this Commission regarding aocuraGy of such e.apirs 

mnstmctiaru and reports, unlear sad umil BST llhll provide such I d  trrffic reports M it is 

obligated to do under the Interconnection Contraat. 

.. . .  
1 

b 

rb BST shall 

GQtm" 
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(1) Thh Commission has the statutory authority and duty to interpret, to entom to direct 

parfor" of and to award compensatory d m q o a  under interconnection agreemeats it has 

approved, including the instant s.spi&ST &"ut. a Section 251 and 252 of  ths 

Telecommuaiurions M 147 U.S.C. 54 251 and 2521; QqG.G,& 8 46-5-168. ._ . .  
(2) Calls placed by EST end uacm to who a n  cuatomrs ofa  CLbC (whem auch 

calls originats and tennimta within the "a BST l a d  calling ma) am local U l l n  and, the", 

subject to the sttmrtary requirement fbr reciprocal compeniujon 47 U.S.C. g ZSI(b)(S)], zu 

well aa the rcquinmCnt of the o.spidBST Agrrement for reciprocal campandon. 

(3) Under the e.spird8ST Agrammt. BST t required 

(a) to pay to o.rpire u compcnwtary damegea, reaipmcal compensation for local 

vafac rim h g u a  1997 for ovory month the dffirsllce in minutea tenninrtod with c.spire's 

h q i a  custmnaa cxcmdn 2 , ~ , 0 0 0  at a rats ndectcd by s,.spiro uada tho "moat bvorad 

nation'' CLUle of such Ag" uut 

(b) to pay to e.npira u cclmpmory damages tho rorwnable cost to o.spim fai 

reconstdng, tnckiw W o r  "fins e.spira local mf3c minuts wags since &gust 1,1997. 

which e,spim effbst and expense wm occmioncd d nscessitatrrd by BSTs failure to w o r m  its 

conmctud duty to pmvida mch hrckins and npartine for e.spim. 

(4) All compenaatoy rJa" awarded bounder ahould bear iatcren at the higheat level 

rate of intaruat prmpissiblo &om the date of this Initial Deckion lJldl h e m e  the final decision of 

this CommMon. 

-24- 
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WHEREFORE IT IS ORDERED, thrt BellSouth Teleamsnunica~onr, Im. mua comply 

with the reciprocal compdnration toms of the aspirdBST Agreement and make payment8 to 

c.spte Communlcatione, Ino. fbr tho tamhation oClocol calls Cmcludhg 4 1 s  taminah6 with 

idomtion service providen wbo are eustomars o f  e.spire Co"uaicatioa% he. whom ach call 

originatec and t" within the m a  Iocat'&T crib ma); and 
.. 

IT 1s FuRT€IER ORDERED. tbst unleu BellSouth Td-cadans, Inc. and e.spk 

Communications, Inc. lhrll o t h d  vohrnPrlly enter into a baEc exchange agssmeat under 

Subsection VI.B of tho e.spinlBsllSourh A v s a S  within thirty (30) days &om the entering of 

thlr Initid Dsdrian c.splro Comraunicatioor, Inc. may by wrinssl notion to BaLhuth 

Telecommunications, Inc d to MI Commission seloct undar the "moat Bvored nation" clause 

in SubSaetian =.A of such Agrsanem the rudpnml coolpeaution nts &am any misting 

i n t m n n d n  .groernsnt rppmvsd by thir Comndwion PI tho rpdprocrl ompenmion rate 

applicable to the e.sptel8ST mmmt; urd 

IT IS FURTHER ORDERH), that IUI later tbaa fbrty-tlw (45) daym tiOm the entering of 

this Initial Dociaion. e.spim Conununidioru, Inc. chJ1 ptesmt to BeUSouth C o h c a t i o n s .  

Inc. and flla with thb Commisdon documentation showing the r e c i p d  anupennation claimed 

by e.rpim Commumcaio~, Iaa under the aapin/BST Agrwnmt ihrt is past doe h m  BellSouth 

Tdmmmuniationr. XRC.; md 

IT Is FUR- ORDERED, that dl d p r o c d  canpendon rad 0 t h  compsneatory 

damage amounts billed to BollSmth T ~ m m u n i c l t i o n ~  Inc. by e.rpin C O ~ U ~ ~ ~ O M .  Inc. 

shall baar intamst ot the higheat Inad rate allowable 6om tha later of the datm thu INtid Decision 
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