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PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS FOR
THE RECORD,

My name is James C. Falvey. [ am Vice President — Regulatory Affairs for
e.spire Communications, Inc. (“e.spire™), which formerly was known as American
Communications Services, Inc. My business address is 133 National Business
Parkway, Suite 200, Annapolis Junction, Maryland 20701,

PLEASE DESCRIBE YOUR PROFESSIONAL EXPERIENCE AND
BACKGROUND.

Prior to joining e.spire as Vice President — Regulatory Affairs in 1996, I practiced
law as an associate with the Washington, D.C. law firm of Swidler and Berlin for
two and a half years. In the course of my practice, I represented competitive local
exchange providers, competitive access providers, cable operators and other
common carriers before state and federal regulatory authorities. Prior to my
employment at Swidler and Berlin, I was an associate in the Washington Office of
Johnson & Gibbs, where I practiced antitrust litigation for three years. I
graduated from Cornell university in 1985 with honors and received my law
degree from the University of Virginia School of Law in 1990. I am admitted to
practice law in the District of Columbia and Virginia.

HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS COMMISSION?
Yes, I have.

HAVE YOU PREVIOUSLY TESTIFIED BEFORE OTHER STATE

COMMISSIONS?
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Yes, I have. Ihave testified before the state commissions in Alabama, Georgia,
Kentucky, Louisiana, Mississippi, South Carolina and Tennessee.

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING?
I am testifying on behalf of e.spire and its Florida operating subsidiaries, namely
American Communication Services of Jacksonville, Inc. d/b/a e.spire
Communications, Inc., and ACSI Local Switched Services, Inc. d/b/a e.spire
Communications, Inc. e.spire, through its operating subsidiaries, provides a full
range of local and long distance telecommunications services in Florida.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to explain the process by which e.spire began
billing BellSouth for reciprocal compensé.tion as well as the basis for e.spire’s
belief that BellSouth must compensate it for terminating ISP traffic.

ARE YOU TESTIFYING TO MATTERS OF LAW IN THIS
PROCEEDING?

No, I am not. Although I am an attorney, the purpose of my testimony is to
explain a portion of the factual predicate for the legal arguments that e.spire will
make in this docket. I note, however, that in order to explain the basis for
e.spire’s belief that it is entitled to compensation for terminating ISP traffic, I will
need to reference some legal decisions.

WHAT IS THE CONTRACTUAL BASIS FOR E.SPIRE’S CLAIM THAT

BELLSOUTH SHOULD PAY IT RECIPROCAL COMPENSATION?
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On July 25, 1996, e.spire and BellSouth entered into an Interconnection
Agreement for the state of Florida, This Interconnection Agreement was filed
with the Commission on August 20, 1996. On December 12, 1996, the
Commission approved the Interconnection Agreement by Order No. PSC-96-
1509-FOF-TP. Hereinafter, I will refer to the approved Interconnection
Agreement as the “Agreement.” A copy of the relevant portions of the
Agreement are appended to my testimony marked as Exhibit No. JCF-1.

Section VI(A) of the Agreement provides as follows for the exchange of
local traffic:

A Exchange of Traffic

The Parties agree . . . that local interconnection is defined as the
delivery of local traffic to be terminated on each party’s local
network so that customers of either party have the ability to reach
customers of the other party, without the use of access codes or
delay in the processing of a call. The Parties further agree that the
exchange of traffic on BellSouth’s Extended Area Service (“EAS™)
shall be considered local traffic and compensation for the
termination of such traffic shall be pursuant to the terms of this
section.

Attachment B of the Agreement defines “local traffic” as “telephone calls
that originate in one exchange and terminate in either the same exchange, or a
corresponding Extended Area Service (“EAS”) exchange.” This definition does
not discriminate among types of end users, nor does it exclude calls from end
users to other end users in the same local calling area that happen to be ISPs.

Section VI(B) of the Agreement provides that ¢.spire and BellSouth

initially will compensate each other through a “bill and keep” arrangement,
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whereby each party would transport and terminate the other’s local traffic without

charge. Section VI(B) provides for a transition to reciprocal compensation as

follows:

Compensation

The Parties agree that BellSouth will track the usage for both
companies for the period of the Agreement. BeliSouth will
provide copies of such usage reports to [e.spire] on a monthly
basis. For purposes of this Agreement, the Parties agree that there
will be no cash compensation exchanged by the parties during the
term of this Agreement unless the difference in minutes of use for
terminating local traffic exceeds 2 million minutes per state on a
monthly basis. In such an event, the Parties will thereafter
negotiate the specifics of a traffic exchange agreement which will
apply on a going-forward basis.

The Agreement does not contain a rate per minute for reciprocal

compensation, however, pursuant to the terms of the Agreement, e.spire may elect

to replace any of the material terms of the Agreement, including rates, with the

corresponding provision of any other local interconnection agreement that

BellSouth enters with another carrier. Section XXII(A) of the Agreement, which

grants e.spire “most favored nation” status, states:

If as a result of any proceeding before any Court, Commission or
the FCC, any voluntary agreement or arbitration proceeding
pursuant to the Act, or pursuant to any applicable federal or state
law, BellSouth becomes obligated to provide interconnection,
number portability, unbundled access to network elements or any
other services related to interconnection, whether or not presently
covered by this Agreement, to another telecommunications carrier
operating within a state within the BeilSouth territory at rates or on
terms and conditions more favorable to such carrier than the
comparable provisions of this Agreement, then [e.spire] shall be
entitled to add such network elements and services, or substitute
such more favorable rates, terms or conditions for the relevant
provisions of this Agreement, which shall apply to the same states
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as such other carrier and such substituted rates, terms or conditions
shall be deemed to have been effective under this Agreement as of
the effective date thereof to such other carrier.
WHY DO YOU BELIEVE THAT CALLS PLACED TO ISPS FIT THIS
DEFINITION?
There are a number of reasons why I believe that calls terminated by e.spire to
ISPs fit the contractual definition of “local” traffic.

First, while this matter is more appropriate for legal briefing, the FCC has
repeatedly ruled that ISPs are end users that may order their inbound services
under local exchange tariffs. Indeed, e.spire’s ISP customers all ordered service
from e.spire pursuant to e.spire’s applicable local exchange tariffs. Specifically,
the FCC has stated that “[a]s a result of the decisions the Commission made in the
Access Charge Reconsideration Order, 1SPs may purchase services from
incumbent LECs under the same intrastate tariffs available to end users.” In re
Access Charge Reform, First Report and Order, 12 FCC Red 15982, 342 (1997).
The FCC also has noted that

ISPs do pay for their connections to incumbent LEC networks by
purchasing services under state tariffs. Incumbent LECs also
receive incremental revenue from Internet usage through higher
demand for second lines by consumers, usage of dedicated lines by
ISPs, and subscriptions to incumbent LEC Internet access services.
To the extent that some intrastate rate structures fail to compensate
incumbent LECs adequately for providing service to customers

with high volumes of incoming calls, incumbent LECs may
address their concerns with state regulators. /d at | 345-46.
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In addition, the FCC has consistently viewed dial-up calls to ISPs as consisting of
two components: “telecommunications” and “information.” For instance, the
FCC stated in the Universal Service Order that “[w]e agree with the Joint Board’s
determination that Internet access consists of more than one component.
Specifically, we recognize that Internet access includes a network component,
which is the connection over a LEC network from a subscriber to an Internet
Service Provider, in addition to the underlying information service.” In the
Matter of Federal-State Joint Board on Universal Service, Report and Order, CC
Docket No. 96-45 4 83 (rel. May 8, 1997). The FCC also cbserved that “[w]hen
a subscriber obtains a connection to an Internet service provider via voice grade
access to the public switched network, that connection is a telecommunications
service and it is distinguishable from the Interstate service provider’s service
offering.” Id. at § 789. Thus, in a switched communications system, the service
termination point generally is the point at which the common carrier service ends
and user-provided service begins, /.e., the interface point between the
communications system equipment and the user equipment, under applicable
tariffs.

This view of ISP calls was reinforced by Congress in the 1996 Act where
it carefully defined “telecommunications” as something distinct from
“information services.” 47 U.S.C. §§ 153(48), 153(20). Indeed, the FCC has
observed that “Congress intended ‘telecommunications service’ and ‘information

service’ to refer to separate categories of services” despite the appearance from




10

11

12

13

14

15

16

17

18

19

20

21

the end user’s perspective that it is a single service because it may involve
telecommunications components. Federal-State Board on Universal Service,
Report to Congress, Docket 96-45, FCC 98-67 | 58 (rel. April 10, 1998).

Second, a call placed over the public switched network normally is
considered “terminated” when it is delivered to the exchange bearing the called
telephone number. Call termination occurs when a connection is established
between the caller and the telephone exchange service to which the dialed number
is assigned, answer supervision is returned, and a call record is generated. This is
true whether the call is received by a voice grade phone, a fax machine, an
answering machine, or, as in this case, an ISP modem. Indeed, the FCC has
defined call termination for purposes of feciprocal compensation obligations as
“the switching of traffic . . . at the terminating carrier’s end office switch . . . and
delivery of that traffic from that switch to the called party’s premises.” In the
Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499,
1040 (1996). There is no question that e.spire provided terminating switching
services and terminated the calls to the ISP premises.

Third, I note that the customers originating the calis to the ISPs over
BellSouth’s local network order service from BellSouth pursuant to local
exchange tariffs. Moreover, BellSouth bills the calls placed by its customers to

ISPs as “local” calls,
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Fourth, BellSouth routes calls placed by its end users to ISPs mﬁed by
e.spire over the trunk groups expressly reserved for the exchange of “local”
traffic. Separate trunk groups are available for interexchange calls, and BellSouth
uses them to transmit access services traffic. When BellSouth routes calls to
e.spire over the “local” traffic trunk groups, e.spire completes the traffic in good
faith per BellSouth’s instructions, and justifiably expects to be compensated for
the service.

Finally, BellSouth’s refusal to compensate e.spire for terminating ISP
traffic is inconsistent with BellSouth’s own treatment of such traffic. BellSouth
itself treats calls to ISPs as “intrastate” when compiling cost studies and making
jurisdictional separations. BellSouth should not be able to reclassify traffic
jurisdictionally on a unilateral basis for its own benefit in each situation.

DOES THE FCC’S RECENT ORDER REGARDING THE GTE DSL
TARIFF HAVE ANY IMPACT ON THIS PROCEEDING?

No. The GTE DSL taniff order was limited to a dedicated service, and
specifically did not address diai-up calls. All of e.spire’s traffic constitutes dial-
up traffic and is therefore not impacted by this order.

DID E.SPIRE INCUR COSTS IN TERMINATING THIS TRAFFIC FOR
BELLSOUTH?

Yes. In fact, e.spire has incurred, and continues to incur, substantial costs related
to the provision of transport and termination for this traffic. e.spire, like other

CLECs, has invested a great deal of money in the development of facilities that
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are capable of handling this traffic. Since e.spire, like other LECs, is prohibited
from charging ISPs switched access charges, if e.spire is not compensated for
transport and termination of this traffic under the reciprocal compensation
provisions of its Agreement with BeliSouth, e.spire will not be compensated at
all. Effectively, e.spire will be forced to provide free transport and termination of
ISP traffic to BellSouth’s customers. This would be an impossible situation for
e.spire, and an unjustifiable windfall for BellSouth. Obviously, such an outcome
is not only unfair and inequitable, but also anticompetitive.

HAS E.SPIRE CONTACTED BELLSOUTH CONCERNING ITS
OBLIGATION TO COMPENSATE E.SPIRE FOR TERMINATING
BELLSOUTH LOCAL TRAFFIC?

Yes, it has. By correspondence dated November 14, 1997, e.spire informed
BellSouth that e spire had not yet received any usage reports from BellSouth as
required by the Agreement. A copy of that correspondence is appended to my
testimony marked as Exhibit No. JCF-2. e.spire informed BellSouth that it would
begin to bill BellSouth for reciprocal compensation based upon e.spire’s reports
of local traffic differentials in each state beginning with the month in which the
differential exceeded 2 million MOUSs. e.spire proposed an amendment to the
Agreement setting the termination rate for Florida at $0.009 per minute pursuant
to the most favored nations provision of the Agreement. Pursuant to the
correspondence and the Agreement, this rate would be effective from the date that

the monthly usage exceeded 2 million minutes. The reciprocal compensation rate
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of $0.009 per minute is contained in the Partial Interconnection Agreement
between MFS and BellSouth. A copy of the relevant portion of the MFS
Interconnection Agreement is appended to my testimony marked as Exhibit No.
JCF-3.

BellSouth did not respond to e.spire’s November 14, 1997 letter. e.spire
then wrote to BellSouth again on the subject by letter dated December 23, 1997,
and again by letter dated January 8, 1998. Copies of these letters are appended to
my testimony marked as Exhibit No. JCF-4. These letters reiterated the terms of
the Agreement and informed BellSouth that e.spire would take legal action if
BellSouth continued to breach the Agreement.
WHAT WAS BELLSOUTH’S RESPONSE TO E.SPIRE’S
CORRESPONDENCE CONCERNING RECIPROCAL COMPENSATION?
BellSouth did not respond to e.spire’s correspondence until January 8, 1998. A
copy of BeliSouth’s response is appended to my testimony as Exhibit No. JCF-5.
In its response, BellSouth conceded that it had failed to provide e.spire with the
required usage reports and agreed to use e.spire’s reports. BellSouth also stated
that it would not pay the bills submitted by e.spire because it does not believe that
ISP traffic is “local traffic.” Moreover, BellSouth proposed a rate of $0.002 for
terminating local traffic.
DID YOU REPLY TO BELLSOUTH’S JANUARY 8, 1998 LETTER?
Yes, I did. OnMarch 17, 1998, I wrote BellSouth once again. A copy of that

letter is appended to my testimony as Exhibit No. JCF-6.

10
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DID YOU ATTEMPT TO NEGOTIATE A RECIPROCAL
COMPENSATION RATE WITH BELLSOUTH?
Yes, 1 did. I began the negotiation with a rate proposal which was the lowest
e.spire would accept, given that e.spire is entitled to that amount under the most
favored nations provision of the Agreement. BellSouth only responded to this
proposal six weeks later, and never responded to e.spire with a serious rate
proposal that met or exceeded the amount to which e.spire is entitled.
HAS THERE BEEN A DECISION IN FLORIDA THAT ADDRESSES THE
SAME OR SIMILAR ISSUES THAT ARE RAISED IN THIS
PROCEEDING?
Yes, in fact quite recently. On September 15, 1998, the Florida Commission
issued a decision which specifically addressed the issue of “whether ISP traffic
should be treated as local or interstate for purposes of reciprocal compensation . .
. Inre: Complaint of WorldCom Technologies, Inc. against BellSouth
Telecommunications, Inc. for Breach of Florida Partial Interconnection
Agreement Under Sections 251 and 252 of the Telecommunications Act of 1996
and Request for Relief, Docket No. 971478-TO, Order No. PSC-98-1216-FOF-
TP, Florida Public Service Commission, at 3 (Sept. 15, 1998) (appended hereto as
Exhibit No. JCF-7. Looking at the language of the WorldCom/BellSouth
Interconnection Agreement, the Commission said:
Upon review of the language of the agreement, and the evidence
and testimony presented at hearing, we find that the Agreement

defines local traffic in such a way that ISP traffic clearly fits the
definition. . . . There is no ambiguity, and there are no specific

11
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exceptions for ISP traffic. Since there is no ambiguity in the
language of the agreement, we need not consider any other
evidence to determine the parties’ obligations under the agreement.
Id ats.

After reviewing all of the arguments, the Commission further stated,
“while there is some room for interpretation, we believe the current law weighs in
favor of treating the traffic as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. Id. at 15. Moreover, the Commission noted, among
other things, that BellSouth rates the traffic of its own ISP customers as local
traffic, and that “[i]t would hardly be just for BellSouth to conduct itself in this
way while treating WorldCom differently.” /d. Predictably, BellSouth has
appealed the Commission’s decision, see BellSouth v. WorldCom Technologies,
Inc., et al, Case No. 4:98 CV 352-WS (N.D. Fla. 1998).

BeliSouth is doing to e.spire the same thing that it did to WorldCom, and
with just as little justification. The Commission already has found that the law
favors treating ISP traffic as local traffic, regardless of jurisdiction, for purposes
of the Interconnection Agreement. The language in the e.spire/BellSouth
Agreement is very clear and does not exclude ISP traffic from the definition of
local traffic. Importantly, the definition of “local traffic” interpreted by the
Commission in the WorldCom decision (Section 1.40) is essentially identical to
the definition included in the Agreement between e.spire and BellSouth.

In addition, Section XXX of the Agreement contains a standard “entire

agreement” clause which specifies that the written language of the Agreement

contains the entire agreement between the parties and requires that any

12
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modifications to the Agreement be made in writing and signed by a duly
authorized representative of the parties. Thus, to the extent that BellSouth relies
on extrinsic evidence to demonstrate that ISP traffic should not be included within
the definition of “local traffic,” e.spire believes that such evidence is not relevant
because the language of the Agreement is unambiguous. Therefore, e.spire
respectfully submits that the Commission should conclude that ISP traffic is local
traffic under the Agreement.

HAVE ANY OTHER JURISDICTIONS ISSUED DECISIONS FINDING
THAT ISP TRAFFIC IS LOCAL TRAFFIC SUBJECT TO RECIPROCAL
COMPENSATION UNDER E.SPIRE’S INTERCONNECTION
AGREEMENT WITH BELLSOUTH?

Yes. On October 19, 1998, the Hearing Officer presiding over the
e.spire/BellSouth complaint before the Georgia Public Service Commission
issued an Initial Decision in favor of e.spire. e.spire Communications, Inc. v.
BellSouth Telecommunications, Inc. Regarding Reciprocal Compensation for
Traffic Terminated to Internet Service Providers, Docket No. 9281-U, Initial
Decision of the Hearing Officer, Georgia Public Service Commission (Oct. 19,
1998)(appended hereto as Exhibit No. JCF-8. In this Initial Decision, the Hearing
Officer found, among other things, that ISP traffic is local traffic subject to
reciprocal compensation, /d. at 16-19, that the language of the e.spire/BellSouth
Agreement is unambiguous, /d. at 19-21, and that e.spire is contractually entitled

under the most favored nation clause in its Agreement (Section XXII.A) to collect

13
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the $0.0087 per minute rate adopted from the interconnection agreement between
BellSouth and another carrier, /d. at 22. Notably, this is consistent with the
decisions of at least 23 other states that have determined that termination of calls
placed to ISPs are subject to the payment of reciprocal compensation.

IS YOUR AGREEMENT WITH BELLSOUTH IN FLORIDA THE SAME
AS THE AGREEMENT FOR GEORGIA?

Yes, the Interconnection Agreements between BellSouih and e.spire for Florida

and Georgia is a single, regionwide agreement.

ULTIMATELY, WHAT RELIEF ARE YOUR SEEKING FROM THE

COMMISSION?

e.spire requests that the Commission: (1) determine, as a matter of law, that calls
terminated to ISPs should be subject to reciprocal compensation under the
e.spire/BellSouth Interconnection Agreement; (2) enforce the “most favored
nation” provision of the e.spire/BellSouth Interconnection Agreement by ordering
a rate for reciprocal compensation of $0.009; (3) order payment of all outstanding,
overdue bills for reciprocal compensation plus interest; (4) require payment of
attorneys’ fees pursuant to the express language of the Agreement; and (5) require
the recovery of the costs of implementing the Traffic Master systems, as awarded
in Georgia.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.

14
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E.i7  BellSouth will provide and update an electroaic copy of their Switch
Network ID Database with 2 complete list of features and functions by
switch, i.e., NPA/NXXs. rate centers, crc.

F. U ignm

ACSI will assign telephone numbers (o its customers using at least one NXX per
BellSouth tariffed local exchange metropolitan area; provided, that sufficient
quantites of numbering resources are made available to ACSI.

G. h lioca

Where one Party collocates in the wire center of the other Party, the Panty
operating the wire center shall allow the Party collocated at the wire center 1o
directly interconnect to any other entity which maintains a collocation facility at
that same wire center.  The Party operating the wire center shal! enable such
interconnection by effecting a cross-connection between those collocation
facilities, as jointly directed by the Party collocated at the wire center and the
other collocated entity. For each such cross-connection, the Party operating the
wire center shall charge the otherwise applicable standard @niff or contract special
access cross-connect rate to ‘the collocated Party. No other charges shall apply
for such cross-connection. ACSI reserves its right to petition for state
commission arbitration of the pricing of such cross-connections,

VL. LOCAL TRAFFIC EXCHANGE
A. Exchange of Traffic

The Parties agree for the purpose of this Agreement only that local
interconnection is defined as the delivery of local raffic to be terminated on each
party’s local network so that customers of either party have the abiiity to reach
customers of the other party, without the use of any access code or delay in the
processing of the call. The Parties further agree that the exchange of traffic on
BeilSouth’s Extended Area Service (EAS) shall be considered local traffic and
compensatioa for the termination of such traffic shall be pursuant (o the terms of
this sncuon

B.  Compensation

With the exception of the local traffic specifically identified in subsectioa (C)
hereafter, each party agrees to terminate local traffic originated and routed to it

by the other party. The Parties agree that BellSouth will track the usage for both
companies tor the period of the Agreement. BeliSouth will provide copies of
such usage reports to ACST on a moathly basis. For purposes of this Agresment.
the Parties agree that there will be no cash compensation exchanged by the parties
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during the term of this Agreement unless the difference in minutes of use for
terminating local traffic exceeds 2 million minutes per state on 2 monthly basis,
[n such an event, the Parties will thereafter negotiate the specifics of a traffic
exchange agreement which will apply on a going-torward basis.

C  Tmnsit Traffic

If cither party provides intermediary tandem switching and transport services for
the other party’s connection of its end user to a local end user of: (1) a CLEC
other than ACSI; (2) an ILEC other than BellSouth; or (3) another
telecommunications company such as a wireless telecommunications service
provider, the party performing the intermediary function will bilt a $0.002 per
minute charge. However, BeliSouth agrees that ACSI may cross-connect directly
to such third Pasties at the POI. In such an event, tariffed cross-connection
non-recurting charges will apply, and no transitting charge will apply.

Both Parties hereto provide interexchange access transport services to IXCs and other
access service customers. Pursuant to the terms of this Agreement, ACSE will -
interconnect at selected BellSouth switches of its choosing for the purposes of providing
certain Switched Access Services. On such occasions, a portion of the access transport
service will be provided by each of the Parties hereto. This section establishes
arrangements intended to enable each of the Parties hereto to serve and bill their mutual
Switched Access Service customers, on an accurate and timely basis. The
arrangerments discussed in this section apply to the provision of both interLATA and
intralL ATA Switched Access Services. [t is understood and agreed that ACSI is not
obligated to provide any of its Switched Access Service(s) through any specific access
tandem switch or access tandem provider. and may at its sole discretion, with due
notice to those affected, modify its serving arrangements on its own initiative.

A. fi ¥ i

Meet-point billing (MPB) arrangements shall be established between the Parties to
enable ACSI to provide. at its option, Switched Access Services 10 third Parties
vid specified LEC switches. in accordance with the Meet-Point Billing guidelines
adopted by, and contained in the Ordering and Billing Forum's MECAB and
MECOD documents, except as modified herein. These armangements are
intended 10 be used to provide Switched Access Service that originates and/or
terminates on an ACS1-provided Exchange Service, where the transport
component of the Switched Access Service is routed through specified BellSouth
switches.
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XV. N F PART

A.  BellSouth and ACSI agree to treat each other fairly, noa-discriminatorily, and
cqua.lly,for all items included in this Agreement or related to the support of items
included in this Agreement.

B.  ACSl and BeliSouth will work cooperatively to minimize fraud associated with
third-number billed calls, calling card calls, or any other services related to this
Agreement. The Parties fraud minimization procedures are to be cost effactive
and implemented so as not to unduly burdent or harm one Party as compared to
the other.

C.  ACSI and BellSouth agree to promptly exchange all necessary records for the
proper billing of all traffic.

D.  ACSI and BeliSouth will review engineering requirements on a quanerly basis
and establish forecasts tor trunk utilization, POl trunks, MPB arrangements,
E-911, EISCC facility requirements, quantities of DNCF, loops and other -
services provided under this Agreement. New trunk groups witl be implemented
as dictaied by engineering requirements for both BellSouth and ACSI. BeliSouth
and ACSI are required to provide each other the proper call information (e. £,
originated call party number and destination call party number) to enable each
company to bill in a complete and timely manner.

E.  The Parties will cooperate by exchanging technical information in order 10
identify and explore potential solutions (o enable ACSI to establish unique rate
centers, or 0 assign a single NXX code across multiple rate centers,

F.  ACSI and BellSouth will work jointly and cooperatively in developing and
implementing common manual and/oc electronic interfaces {including, for
exampie, data elements. dawa format, and data transmission) from which to place
service orders and trouble reports involving the provision of loops. DNCF,
directory assistance, directory listings, E-911, and other services included in this
Agreement. To the extent reasonable, ACSI and BellSouth will utilize the
standands established by industry fora, such as OBF,

G.  BellSouth will support ACSI requests related to central office (NXX) code
administration and assignments in an effective and timely manner. ACSI and
BellSauth will comply with code administration requirements as prescribed by the
FCC, the state commissions. and accepted industry guidelines.

H. BellSouth shall not impose a cross-connect fee on ACSI where ACSI accesses

911 or E-911, reciprocal traffic exchange trunks, and network platform services,
through a collocation arrangement &t the BellSouth Wire Center.

Page 19
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. Notwithstanding any other provision of this Agreement, it is mutually understood
and agreed that both Panties hereto reserve the right to establish each of the
following, coasistent with generally accepted industry standards.

. Rite centers (location and area within)

2. Points of interchange (including meet points)

3. Switching entity designation and supporting data (inctuding inbound route choice)
a. end office
b. homing/homed to tandem

4. Association of routing point(s) with end offices, POls, erc.

5. Published rate center and locality designations.

XVIL

A. The Parties agree to work cooperatively to install and maintain reliable
interconnected telecommunications networks, including but not limited to,
maintenance contact numbers and escalation procedures. BeliSouth agrees to
provide public notice of changes in the information necessary for the transmission
and routing of services using its local exchange facilities or networks. as well as
of any other changes that would affect the interoperability of those facilities and
networks.

B.  The interconnection of all networks will be based upon accepted industry/national
guidelines for transmission standards and traffic blocking criteria.

C.  The Parties will work cooperatively to apply sound network management
principles by inwoking appropriate network management controls to alleviate or
prevent network congestion.

D.  For network expansion. the Parties agree o' review engineering requirements on a
quarterly basis and establish forecasts for trunk utilization. New trunk groups
will be added as reasonably warranted. '

E. ACSI and BetiSouth will exchange appropriate information (e.g., maintenance
contact aumbers, network information, information required to comply with law
enforcement and other security agencies of the Government) to achieve desired
reliability. In addition, ACSI and BeliSouth will cooperatively plan and
implement coordinated repair procedures (o ensure customer trouble repons are
resolved in a timely and appropriate manner.

. : Page 40
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XX, 1 FAVORA ROVISI

A, Ifas a@rcsult of any proceeding before any Court. Cammission. or the FCC, any
voluntary agreement or arbitration proceeding pursuant to the Act. or pursuant o
any applicable federal or state law, BeliSouth becomes obligated to provide
interconnection, number poruability, unbundled access 10 netwark elements or any
other services related to interconnection, whether or not presently coversd by this
Agreement, to another t¢lecommunications carrier operating within a state within
the BellSouth territory at rates or on terms and conditions more favorable to such

- cafrier than the comparable provisions of this Agreement, then ACS! shall be
entitled to add such network elements and services, or substitute such more
favorable rates, terms or conditions for the relevant provisions of this Agreement,
which shall apply to the same states as such other carrier and such substituted
rates, terms or conditions shall be deemed to have been effective under this
Agreement as of the effective date thereof (o such other carrier.

B.  If the more favorable provision is a resuit of the action of an appropriate
regulatory agency or judicial body, whether commenced before or after the
effective date of this Agreement, the Parties agree to incorporate such order in
this Agreement as of its effective date. In the event BellSouth files and receives
approval for a faniff offering to provide any substantive service of this Agreement
in a way different than that provided for herein, the Parties agree that the
Companies shall be eligible for subscription 1o said service at the rates, terms and
conditions contained in ariffs as of the effective date of the taniff,

C. In the event that BellSouth provides interconnection and/or temporary number
portability arrangements via tasiff or has or enters into an interconnection and/or
temporary number portability agreement with another entity, BellSouth will
permit ACSI an opportunity to inspect such @nff or agreement and, upon ACSI's
request, BellSouth will immediately offer ACSI an agreement on the same
materizl terms with effect from the date BellSouth ficst made such tarniff effective
or entered into such arrangement and for the remainder of the term of this
Agreement. The other items covered by this Agreement and not covered by such
tariff or agreement shall remain unaffected and s to such items this Agreement
shall remain in effect.

) D. In the event that BeliSouth is required by an FCC or a state commission decision
or order to provide any one or more terms of interconnection or other maters
covered by this Agreement that individually differ from any-one or more
corresponding terms of this Agreement, ACSI may elect o amend this
Agreement 1o reflect all of such differing tenns (but not less than alt) contained 1n
such decision or order. with effect from the date ACSI makes such election. The
other items covered by this Agreement and not covered by such decision or order
shall remain unaflected and as 10 such items this Agreement shall remain in
effect.

Page 45
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ATTACHMENT B
DEFINITIONS

4

1. "Access Service Request™ or "ASR* means an industry standard form used by the Parties to
add, establish, change or disconnect trunks for the purposes of interconnection.

2. "Advanced Intelligent Netwock" or “AIN" means a network switching and architecture
concept that centralizes intelligence in databases and application processors internal to the network
rather than in central office switching systems. AIN enables the network to complete interactions (or
actions) regarding routing, signaling and information quickly and accurately. The AIN concept
permits intelligent database systems and application processors to be either centralized or distributed
throughout one network.

3. "Advanced Intelligent Network Features® or *"AIN/IN Features” refers to the replacement
or enhancement of electronic switching and electronic network hardware and software functions via
the use of distributed network based processors and Common Channel [nteroffice Signaling
(CCIS/SST7). For example, SCPs and STCs are part of the advanced intelligent network. AIN also
features a "service creation environment” which permits the end user or reseller to create, and
modify, in near real time, their own network routing instructions for calls to their facilities, vreating,
in effect 2 user customized virtual network.

4, “Affiliate" means a person that (directly or indirectly) owns or controls. is owned or
controtled by, or is under common ownership or control with, another person. For purposes of this
paragraph. the term “own® means to own an equity interest (or equivalent thereot) or more than 10
percent.

5. "American National Standards Institute" or "ANSI" is a private, noa-profit organization
representing more than 1,300 corporations. 30 government agencies, 20 institutions and 250 trade,
labor, consumer, technical and professional organizations which sets voluntary standards for the
United States (U.S.). ANSI has established an [aformation [nfrastructure Standards Panel. ANSI is
appointed by the U.S. State Department as a representative of the U.S. to the ITU’s [ntemational

Standards Organization.

6. "Automated Report Management [nfocmation System” or "ARMIS" means the most
current ARMIS 4308 report issued by the FCC. T

7. "Automatic Number Identification® or "ANI" is a telecommunications carrier signating
parameter that identifies, through industry standard network interfaces and formats (¢ither SS7/CCIS
(preferred), or in band signalling (predecessor technology), the billing number of the calling party.
This functionality is also known and referred to as “Calling Party Number” or "CPN." This term is
not to be limited by "Called Party Identification” service, another product that is frequently required
by call centers,

8. "Bell Communications R&enmli" or "BellCore" means an organization owned jointly by
the RBOC 1hat conducts research and development projects tor them.
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sra_.ndard signalling arrangements including repeat loop start, loop reverse battery, or ground sian
seizure and disconnect in one direction (toward the end office switch), and repeat ringing in the other
direction (toward the end user).

a. "ISDN link/loop/eircuit™ is an ISDN link which provides a 2-wire [SDN digital circuit
connection that wiil support digital transmission of two 64 Kbps. clear channels and one 16 Kbps data
channel (2B+D), suitable for provision of BRI-ISDN service. ISDN links shall be provisioned by
least cost planning methodologies sufficient to insure industry standard interface, performance, price,
reliability and operational characteristics are functionally transparent and are equal to or better than
dedicated copper pairs. All things being equal, “Broadband ISDN" is preferred to CO-based [SDN
circuits, Unless specifically identified and priced as "fractional® these circuits are assumed to be
fully available,

b. "4-Wire DS-1 Digital Grade Links" will support full duplex transmission of isochronous
serial data at 1.544 Mbps, and provide the equivalent of 24 voice grade channels. Unless
specifically identified and priced as "fractional” these circuits are assumed to be fully available.

46. "Local Exchange Carrier* or "LLEC" means any carrier that provides local common
carrier telecommunications services to business and/or residential subscribers within a given LATA
and interconnects to other carriers_for the provision of alternative telecommunications products or
services, including, but not limited to toll. special access. and private fine services. This includes
the Parties w0 this Agreement. The term “Incumbent-LEC" or "I-LEC" is sometimes used to refer to -
the dominant LEC for a particular locality (such as BellSouth). Such Incumbent-LECs include both
Bell Operating Companies ("BOCs") and non-BOC LECs, which are often referred to as
"Independent-LECs." By contrast, new entrants into the local exchange market are sometimes
referred to as "Competitive LECs” or "CLECs," or sometimes as "Altemative LECs” or "ALECs."

47. "Local Exchange Routing Guide” or "LERG"™ means a BellCore Reference customarily
used to identify NPA-NXX routing and homing information, as well as network element and
equipment designations.

48. "Local Traffic" means telephoae calls that originate in one exchange and terminate in
either the same exchange, or a corresponding Extended Area Service ("EAS®) exchange. The
terms Exchange, and EAS exchanges are defined and specified in Section A3. of BellSouth’s General
Subscriber Service Tariff,

49. “*Local Interconnection” means (1) the delivery of local traffic 1o be terminated on cach
: Party's local network so that end users of either Party have the ability to reach end users of the other
Panty without the use of any access code or substantial delay in the processing of the call; (2) the
LEC unbundled network features, functions, and capabilities set forth in this Agreement: and 3)
Service Provider Number Poruability sometimes referred to as temporary telephone number
paruability to be implemented pursuant to the terms of this Agreement.

ATTACHMENT B
Page 7



DOCKET NO. 98
WITNESS: FA[ \}g(‘){s-w
EXHIBIT NO.
PAGE 1 OF g
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AC

Amesiczs Commmacatn Senvices e,
TED A o o e
w XIU-00 . A1y
wew st
Novewber 14, 1997, -
e N

Mr. Pat Finlsn

BellSouth Telecommunications

675 W. Peachiree Street

Room 34591

Atlasta, Georgia 30375

Dear Pat:

{ am writing to summarize our recent discussions concerning reciprocal
compensation for local traffie.

As you kniow, ACS and BeliSouth entered into a5 Interconuection Agreement
an July 25, 1996 which tncluded the following provision concerning reciprocal
compeasation for local traffic

With the exception of the local traffic specifically identified in subsectioa {C)
heteafter, each party agrees to terminace local traffic ociginated and roured to it
by the other party. The Parties agree that BellSouth will track the usage for both
campanies for the period of the Agreement. BeliSouth will provide copies of
such usage reparts ta ACS{ on 2 monthly basis. For purpases of this Agreement,
the Parties agree that there will be no cash compensation exchanged by the
parties during the terra of this Agreement unfess the difference ia minutes of use
for tecrninating local traffic exceeds 2 millioa minutes per state on a monthly
basis. In such an event, the Parties will thereafler negotiate the specifics of &
traffic exchange agreement which will apply on a gaing-forward basis.
{otercoanection Agreement Sectioa VI(B).

The key to triggering the tansition from “bili sad keep™ ta reciprocal usage-
based compensation is the reports that were o be issued by BeliSouth on lacal traffic
differentials pursuant 1 Section (VIXB) af the (nterconnection Agreement. These
reports were to have indicated the poiat at which the state-by-state differenial for local
traffic minutes exceeded 2,000,000 minutes on a monthly basis. This, in wm, was to
tigger & negotiation of usage-based rates to permit the immediate exchange “on 3 going
forward basis™ of usage-based compensation based oa the difference between local
traffic originated and cerminated to ACSI end users. Asyou know, ACSI has never
received such repacts from BeliSouth! -

} T the exteat that BeliSouh is cooperative in maving quickly (o usage-based recipracal
compeasatioa - including retroactive compensation, if necessary - ACS] will have na interest in
¢ protesting BellSouth’s faiture t issue such reponts.
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Mr. Pat Finlea
Navember 14, 1997

Pagsl

Accordingly, ACS! intends ta begin billing BeliSouth based ugon ACSI's repocts
of local traffic differentials. ACSE will elect reciprocal compensation rates oa & scate-by-
state basis which BeliSouth has agreed to with other partics, or negotiate other rates.
ACSI will begin billlog BeliSouth for local traffic differeatials based oo ACSI's maffic
reporting systeze. 1€ BeflSouth develops its awn reporting system, BellSauth will have
the capahility w compare its reports o ACS[’s.

As we have discussed, an amendment to the ACSU/BeilSouth Interconnection
Agreement Is necessary in light of the current imbalance in traffic. A proposed
smendment is attached. ACSI anticipates that Schedule A, listing state specific
reciproca] compensation rates, will be amended fram time to time to add additional
states. Please review the attached ameadment gad call me with your comments & your
earliest coavenience.

The [aterconnection Agreement calls for usage-based compensation to be
implemented “on 3 going forward basis.” ACS{ will bill BellSouth in cach state -
beginning with the first mont in which the local mffic differential exceeded 2 millioh
minutes. ACSEs igitial bill for reciprocal compensation foc {ocal traffic for Alabama aad
Georgla is atached hereto. The minutes billed ace limied to local minutes for ACST
customers in Alabama and Georgia in October 1997, ACS! has calculated the differeace
between loca! traffic minutes originating by and terminating to ACS! cnd users and
applied the rates in Schedule A to thote minutes. ACS{ is gathering and syathesizing
data for earlier moaths, as well, and, will farward these bills shordy. As ACS!

accumulates customers and minutes ig other states, ACS{ will also provide hills foc these
stazes.

[ look focward to working with BellSouth in the transition to usage-based
reciprocal compensation. Thaak you for your aftention to this mater.

%

mes C. Falvey
ice President — Regulatory Affairs

Sincerely,

cc:  Stephen M. Klimacek, -
Riley Murphy,
Jaroes Stidkam
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AMENDMENT
TO

INTERCONNECTION AGREEMENT BETWEEN ACST AND
BELLSOUTH TELECOMMUNICATIONS DATED JULY 25, 1996

Pursuant to this Agreement (the “Agreement™), American
Communications Secvices, Ine., on behalf of its local exchange operating
subsidiaries (collectively “ACSI™) and BellSauth Telecommunications, Inc.
(“BellSouth™) hereinafter referred to collectively as the “Parties™ hereby agree to
amend that cectain [nterconnection Agreement between the Pacties dated July 23,
1996 (“Interconncction Agreement™).

NOW THEREFORE, in consideration of the mutual pravisions contained
hetein and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, ACSI and BellSouth hereby covenant and agree
as follows:

1. Pursuant to Section VI(B) of the [aterconnection agreement, the
parties agreed to transition to a usage-based reciprocal compensation agreement
once the difference in minutes of use for terminating local traffic exceeds 2
million minutes per state on monthly basis. The usage-based rate, pursuant to the
Agreement, applies on a going forward basis beginning with the month in which
the 2 million minutes threshold is met.

2. The pasties hereby agree that the rates artached on Schedule A shall
apply ta all local affic exchanged between the parties as mutual and reciprocal
compensation rates for the transpart and tenination of local raffic. Schedule A
may be revised by Agreement of the Paxties.

3, The rates applied in Schedule A shall apply on & state-by-state basis
beginning with aad including the first month in which the differential exceeds 2
million minutes. Thereafter, the usage-based rate shall apply every month,
tegardless of the teaffic differential,

4. The rate will be applied to the difference between the local traffi
minutes originated by and terminated to ACSI end users. :

5. The Parties shall exchange monthly tocal traffic reports oa @ state-by-
state basis. A party that receives to its end users more Jocal traffic than it
originates from its end users shall subamit a montbly bill showing state-by-state
traffic data justifying the monthly bill. )
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6. The Parties will negotiate in good fanth to resalve differences in their
correspanding local traffic reports.

IN WITNESS WHEREOF, the Parties hereto have caused this
Amendmeat to be executed by their respective duly authorized representatives on
the date indicated below.

AMERICAN COMMUNICATIONS ~ BELLSQUTH

SERVICES, INC. TELECOMMUNICATIONS,
INC.

By: By:

DATE: November 14, 1997 DATE: Navember i4, 1997
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SCHEDULE A
ALABAMA $.01 per minute
GEORGIA . $.0087 per minute
KENTUCKY $.008 per minute,
MISSISSIPPI TBD '
LOUISIANA $.02 per minute
FLORIDA $.009 per minute
TENNESSEE TBD

SQUTH CAROLINA IBD
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BILL NUMSER: 334 BSD-5141 478
INVOICE NUMBER: 8305181478-9731a
BILLDATE:  NOVEMBER 14, 1997
PAGE: 1
TO:' ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NGRTH 19TH STREET
25TH FLOOR
BIRMINGHAM, AL 35203
BILLING INQUIRES CALL {101)483-7622
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL 0.00
USAGE CHARGES - SEE DETAIL
LOocAL

' TOTAL CURRENT CHARGES DUE BY DECEMBER 18, 1997
TOTAL AMBURT DU

L

Lll

DETAIL CF US_AGg_ CHARGES FOR OFFICE MTGMALGYDSO
USAGE BILLING CYCLE OCTOBER 1 THRU OCTOBER 31, 1997
LOCAL

CATEGORY RATE MWLES
TERMINATING $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDS0

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDSO
USAGE BILLING CYCLE OCTOBER 1 THRU OCTOBER 31, 1997

LOCAL
RATE CATEGORY UANTITY ~ BATE  MILES AMOUNT
TERMINATING _ $0.61

TQTAL FOR LOCAL USAGE FOR CFFICE BRHMALFCDSO

e e e e e e e P e P it
DETAIL OF USAGE CHARGES FOR QFFICE CLMBGAEOOSO -
USAGE BILLING CYCLE OCTO8ER 1 THRU OCTOBER 31, 1997
LOCAL

*

‘ M
RATE CATEGQRY OUANTITY RATE MIES A
TERMINATING — $0.0087

i

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAETRS0
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EXHIBIT No. __ (JCF-4)

Amerlcan Communications Sarvices ng.

Janvary 8, 1998
«

VIA FACSIMILE AND FEDERAL EXPRESS

Mr. Pat Finlen
Manager — Interconnection Services
BellSouth Telecommunications
675 W. Peachtree Streot
~ Room 34501
Atlanta, Georgia 30375

Dear Pat:

131 National Bysiness Parkway, swm
Annapals Junction, Masyland
TEL: 301.617.4200 FAX: 301.51722;%

Wew assinet

[ ﬁave not received a response to my letters dated Decembec 28, 1997 and November 14,
1997, which included a proposed amendment to the ACSU/BellSouth Interconnection Agreement
(“Agreceat’”) based upon BellSouth's obligations pursuant to Section VI(B) of the Agreement,

and ACSI’s first two biils for reciprocal compensation.

Eaclosed is the third bill for reciprocal compensation, for traffic exchanged during the
month of Deceraber 1997, If payments are not made on a timely basis, ACSI will charge interest
on any late payments. Given the substantial amounts of moaey owed at this time, interest alone

could be significant.

ACSI also still has not received a single repart for any of its matkets as to the local traffic
flowing between our respective networks, as required by the Agreement. Please send such
reports dxrectly to my awention. BellSouth's continuing breach of the Agreement in this regard
will be an issue if and when ACSI's is forced to file complaints on the issue of reciprocal

- compensation, *
Thaok you for your immediate atteation to this matter, and [ look forward to hearing back
from you prompdy.
Sincerely,
Jafnes C. Falvey -
ice President - Regulato
Enclosure
¢c:  Michael Tanner, E<q. - Stephen M. Klimacek, Esq.
Riley M. Muzphy, Esq. Brad Mutschelknaus, Esq.
Peter Fruin, Esq. Alicia Freysinger, Esq.

Craig Dowdy, Esq. Norman Horton, E3q.
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BILL NUMBER: 334 BSD-5181 478
INVOICE NUMBER: BS0S181478-98005
BILL DATE: JANUARY §, 1998
PAGE: 1
TQ: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH '
600 NORTH 19TH STREET
25TH FLOOR :
BIRMINGHAM, AL, 35203

BILLING INQUIRES CALL (301)483-7622

SWITCHED AGGESS SERVIGE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND GREDITS - SEE DETAIL
~ LocAL
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES OUE BY FEBRUARY 1§, 1998

Sl —

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSO
USAGE BILLING CYCLE DECEMBER 1 THRU DECEMBER 31, 1997

LQCAL
RATE CATEGORY ' UANT] BATE  MILES
TERMINATING | 50.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL CHARGES FOR OFFICE BRHMALFCDS0
USAGE BILLING CYCLE DECEMBER 1 THRU DECEMBER 11, 1997
LOCAL
RATE CATEGORY . BATE  MUES
TERMINATING % $0.0t

TOTAL FOR LOCAL USAGE FQR OFFICE BRHMALFCOSO -

DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDOSO
USAGE BILLING CYCLE DECEMBER 1 THRU DECEMBER 31, 1997
LOCAL

RATE CATEGORY ) QUANTI RATE  MILES AMOUNT

TERMINATING $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDSO
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BILL NUMBER: 334 BSO-5181 478
INVQICE NUMBER: BSDS181478-58005
BILL OATE: JANUARY §, 1938
PAGE: 2
DETARL OF USAGE CHARGES FOR OFFICE NWORLAMODC)
USAGE BILLING CYCLE OECEMBER 1 THRU DECEMBER 2, 1997
LOCAL
RATE CATEGORY UANTITY ~ BATE  MILES
TERMINATING % $0.02

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DETAIL OF USAGE CHARGES FOR OFFICE LSVLKY270S0
USAGE BILLING CYCLE DECEMBER 1 THRU OECEMBER 31, 1997

LOCAL
RATE CATEGORY , UANTTY  RATE  MILES '
TERMINATING g

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY27050
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- AC SI A,.,.,u;. Communications Sarvices.tne.

131 Mationa! Susinesa Parkway, Sokte 100

Anizgols
TeC aauwmgg
m.:c:tnet

December 23,1997

VIA FACSIMILE. AND FEDERAL EXPRESS
Mr. Pat Finlen

Manager — Intercoonection Services

BellSouth Telecommunijeations

675 W. Peachtres Strest

Room 34591

Atanta, Georgia 30375

_ Dear Pat:

U have not reccived a respanse to my letter dated November 14, 1997, which
included s proposed amendment to the ACSI/BellSouth Interconnection Agrestent
(“Agreement") based upon BellSouth’s obligations pursuant to Section VI(B) of the

Agreement, and aq initial bill for reciprocal compensation for the month of October
1997.

I am therefore writing to reiterate my request that BeliSouth comply with
Section VI(B) of the Agreement by agreeing to the Amendment and beginning to
make reciprocal compensation payments. ACSI is also gravely concerned that —
more than a month sfter bringing this issue to BeliScuth's attention — ACSI has still
not received a single report for any of its markets as to the local traffic flowing
between our respective networks. “This breach of Scetion VI(B) of the Agreeraent
will be aggressively pursued if BeliSouth does not immediately begin payment oa

- ACSI's reciprocal compensation bills.

" ACSI bereby reiterates its request for the rates stated in the Amendment
attached © my November 14 letter based on BellSouth's contractual requirements in
Section VI(B), ACSI also reiterates jts request for these rates based upon its “Most
Favorable Provisions™ clause, Section XXII(A) of the Agrecment.

In addition, ACSI attaches additional bills for Jocal reciprocal compensation
for scveral months not included in the Novembes 14 bill. Section VI(B) of the
Agreement expressly provides that reciprocal compensation is due begioning in the
first month in which the traffic differential exceeds 2,000,000 minutes.
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Mzr. Pat Finlen
BellSouth Telecommunications
Page?2 ’
If BellSouth does nat respoad to these requests made pursuant to the
Agrcement, ACSI will pursue appropriate legal remedies to enforce the terms and
canditions of the Agreement.

Thank you for your inamediate a.tteuuon to this matte.r. and I look forward to
hcann.g back from you promptly.

Sincerely,

%ﬁf %Z
ice President -~ Affairs

Enclosure

cc:  Michael Tanner, Esq.
. Stephen M. Klimacek, Esq.

Riley M. Murphy, Esq.
Brad Mutschelknaus, Esq.
Peter Fruin, Esq.
Alicia Fl“?ﬁn!ﬁa Esq'
Craig Dowdy, Esq.
Normman Horten, Esq.
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o BILL NUMBER: 334 BSO-5181 475
INVOICE NUMBER: BSDS141478-97304
BILLOATE:  DECEMAER 15, 1997
PAGE: 1
_TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
800 NORTH 19TH STREET
JSTHROOR .
AIRMINGHAM, AL 35202
BILLING INQUIRES CALL, (3014437622
SWITCHED ACCESS SERVICE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL 0.00

USAGE CHARGES « SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1397 S

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSO
USAGE BILLING CYCLE SEPTEMEER 1 THRU SEPTEMEER 30, 1997

LOCAL
RATE CATEGORY QuA RATE  MILES
TERMINATING $0.01 _

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAN. OF USAGE FOR OFFICE
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 30, 1997
LOCAL
RATE CATEGORY QUANTITY  RATE  MILES AMOUNT

TERMINATING Uy oo N
TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS0 .-

OETAIL OF USAGE CHARGES FOR OFFICE MTGMALG
USAGE BHILLING CYCLE AUGUST 1 THRU AUGUST 3, 1997
' LOCAL

RA GORY UA RATE  MUES AMOUNT
TERMINATING : ‘ $0.01

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO -
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8(LL NUMBER: 334 BSO-5181 478

INVOICE NUMBER: 8505181478-27304

BILLDATE:  DECEMBER 13, 1997
PAGE:

OETANL. OF USAGE CHARGES FOR OFFICE ERHMALECDSO
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 3 1, 1937

LocaL
TERMINATING ) — ;%'ﬁ

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOSQ

.
-

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALG YDSO
USAGE BILLING CYCLE JULY 1 THRU JULY 31, 1997

LOCAL
TERMINATING r . B

TQTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRHMALFCDS0
USAGE BILLING CYCLE JULY 1 THRU JULY 31, 1697
LOCAL

BATE CATEGORY BATE  MILES
TERMINATING “ $0.09

TQTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOSa

" DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDS0
USAGE BILLING CYCLE JUNE 1 THRU JUNE 20, 1997

LOCAL
RATE CATEGORY au BATE  MILES
TERMINATING “ $0.01

“TOTAL FOR LOCAL USAGE FOR QFFICE MTGMALGYDSO

USAGE BILLING CYCLE JUNE 1 THRU JUNE 30, 1997
LOCAL

BATE CATEGORY ' BATE  MUES
S e o

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS)
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DOCKET NO. 981008-TF
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EXHIBIT NO. (JCF-4)
PAGE 8 OF !1
BILL NUMBER: 708 8505182 438

" INVOICENUMBER: ~  BSD5192438-97304
8ILL DATE; DECEMBER 15, 1597

PAGE: 1

TO: ATTN: ACCESS 8HL VERIFICATION GROUP

BELLSOUTH

600 NORTH 18TH STREET

2STHFLOOR

SIRMINGHAM, AL 35203
BILLING INQUIRES CALL [301)483-7622

SWITCHED ACGESS SERVICE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE OETAIL . :

Lm 0.00
USAGE CHARGES - SEE DETAIL : .

LOCAL

TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1597
TOTAL AMOUNT DOE -

DETAIL SAGE GES FOR QFFICE CLMBGAEDDSD
USAGE BILLING CYCLE SEPTEMBER 1 THRU SEPTEMBER 20, 1997

’

LOCAL
RATE CATEGORY U RATE MULES
TERMINATING % $0.0087

OETAIL OF USAGE CHARGES FOR OFFICE CLMA
USAGE BILLING CYCLE AUGUST 1 THRU AUGUST 31, 1997
LOCAL

RAYE CATEGORY U. RATE MULES
TERMIMATING ﬂ $0.0087

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDOSD -

AMQUE i

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDDSO AN
AMOUNT
A
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BILLNUMBER: 504 BSD.5¢ 83 430
INVQICE NUMBER: BSD5183480-07304
8L QATE: DECEMEER 15, 1997

PAGE: 1

TO: ATTN: ACCESS BILL VERIFICATION GROUP

BELLSOUTH

600 NORTH 19TH STREET

25STHFALOOR

BIRMINGHAM, AL 35203
BILLING INQUIRES CALL (301)483.7622 -

SWITCHED AGGESS SERVICE
DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAIL

LOCAL 0.00
USAGE CHARGES - SEE DETAIL :

LOCAL Ay
TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1397 4y

W L — ﬁ = A

DETAIL OF USAGE CHARGES FOR OFFICE NWGRLAMOUDCO

USAGE BILLING CYCLE OCTOBER 1 THRU QCTOBER 37, 1997
LOCAL

RATE CATEGORY Qu BATE  MILES
TERMINATING ﬂ 50,0094

Al
" TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO Ap
iy
Ay

USAGE BILLWG CYCLE SEPTEMBER 1 THRU SEPTEMBER 10, 1997
LOCAL

BATE GATEGORY ANTTY  BATE  MUSS
TERMINATING | $0.0094

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

MOO 19 1Oy 184,
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PAGE 10 OF {1 ( )

BILL NUMBER: 334 8S0-5151 478
INVOICE NUMBER: BS0S181478-97349

BILL DATE: DECEMEER 15, 1997
PAGE: 1

TQ: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH '
4450 NORTH 19TH STREET
25TH FLOGR

BIRMINGHAM, AL 35203
BILLING INQUIRES CALL (301)483-7622

SWITCHED AGGESS SERVICE

DETAIL OF CURRENT CHARGES

OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL

' 0.00
USAGE CHARGES - SEE DETAIL
LOCAL

TOTAL CURRENT CHARGES DUE BY JANUARY 15, 1897
TOTAL AVQUNT DUE

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALGYDSO0
USAGE BILLING CYCLE NOVEMBER 1 THRU NQVEMBER 30, 1937
LOCAL

RATE CATEGORY, QUANTITY ~ RATE  MILES
TERMINATING

_—— -

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSU

OETAIL OF USAGE CHARGES OFFICE BRHMALFCOSG
USAGE BILUING CYCLE NOVEMBER 1 THRU NOVEMBER 20, 1997

LoCAL
RAYE CATEGQRY - g BATE MUES
TERMINATING . $0.01
TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS0 - g
— DETAIL OF USAGE CHARGES FOR OFFICE CLMBGAEDDS0
USAGE BILLING CYCLE NOVEMEER { THRU NOVEMBER 3, 1997
3 B LocaL
RATE CATEGORY

TOTAL FOR LOCAL USAGE FOR OFFICE CLMBGAEDOSO

QUANTI BATE MLES ﬂ
TERMINATING $0.0087

baane s JEEE - PR S



BiLL NUMBER:
INVOICE NUMBER:
BILL DATE:

PAGE:

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMQOCY
USAGE BILLING CYCLE NOVEMBER 1 THRU NOVEMEER 30, 1297
LOCAL

RATECATEGORY - uA RATE
TERMINATING $0.02

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DOCKET NO. 981008-TP
BB

IBI e e (JCF4
PAGE 11 OF 11 ( )

334 BS0O-5181 473
BS05181478-97349
DECEMBER 18, 1397
2

MILES moii _
_
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EXHIBIT No. ___ (JCF-5)

@ BELLSOUTH

EaliSouth Telecommenicqtioas, jnc,
Raam MSY BekiSouth Center

§75 Wesx Paachtres Street, N.E
Allants, Georgie IS

January 8, 1998

Mr. James C. Falvey

American Communications Services, Inc.
Suite 100

131 National Business Parkway
Annapalis Junction, Maryland 20701

Dear M. Falvey,

This Is in respanse to your proposed amendment to the Interconnection Agreement,

and the billing of BellSouth for terminating locat traffic on Amecican Communications
Services, Inc. (ACSI) network.

Section VI. Paragraph C. of the interconnection Agreement provides that “the
Parties agree that there will be no cash compensation exchanged by the parties
during the term of this Agreement unless the difference in minutes of use for
terminating local traffic exceeds 2 million minutes per state on a monthly basis.”
(Emphasis added) Negotiation of a rate for terminating focal traffic is to commence
once the difference in terminating local traffic exceeds the 2 million threshold. The.
issue Is what is being classified as terminating local traffie;

By letter dated August 12, 1997, BellSouth advised the Competitive Local Exchange
Carrier industry that it considers ISP fraffic to be jurisdictionalfly interstate
interexchange, nat local, and thus BeliSouth wili not pay reciprocal compensation for
this traffic. Moreaver, the ACS|-BeflSouth Interconnection Agreement defines a
Tocal call as one where the dialer does not have to enter an “access code or
expetience delay in processing a call" (Seclion V1. Paragraph A amd Sectica V.

Paragraph A1). With ISP teaffic, an access code (password) Is invariably required to
access the ISP networlc. )

e
o
-

BeliSouth agrees with ACS that it was to track usage between the parties and to
provide ACSI with copies of such usage reports, and that  has failed to provide
these reports. Because of the absence of such reports BellSouth agrees to use
ACSI's usage reports for determining the local traffic differentials.



DOCKET NO. Y81008-1P
WITNESS: FALVEY
EXHIBIT NO. (JCF-5)
PAGE 2 OF 2
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Mr. James C. Falvey
American Communications Semoes Inc.
Page 2

However, during our meeting in November, you indicated that ACSI used combined
trunks for its traffic. (n order to ensure the 2 million minute threshold has been
reached, BeliSouth would (ike to audit the process used by ACSI to jurisdictionafize
its traffic between local and interexchange on these combined trunks. Obviously, to
the extent ACS! is categorizing ISP {raffic as local traffic, BeliSouth's position is that
it should not be counted teward the 2 million minute threshold. Until such time as
BellSouth is assured the 2 million minute threshold does not contain interexchange
usage, and a mutually agreed upon compensation rate has been determined,
BellSouth will not pay the bilis rendered by ACS! for recipracal compensation of
terminating local traffic.

In the event BellSouth determines, as a result of the audit, that the 2 millien minute
threshold has been reached, BellSouth’s proposed rate for terminating local traffic
would be §0.002. This is the same rate called for in your Intarconnection
Agreement for transit traffic (Section V1. Paragraph D). This rate is also used in
numerous other CLEC agreements BellSouth proposes ta pay this rate on a going-

forward basis only.

We look forward to your response.
Sinﬁm

Pat Finlen -
Manager-interconnection Services

ce: Jerry Hendrix, Direclar-Interconnection Services
Stephen M. Klimacek, Senior Attomey - Legal e
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Amedcan Cammunications Services, tnc.

ACSI

’ Ancagolis Junction,
Mareh 17, 1998 o

TEL: 101.617.4200 le :m!swzggg
Veww.acsinet
M. Pat Finlen
Manager — Interconnection Secvices
BellSouth Telecommunications
675 W, Peachtree Street
Room 345891

Atlenta, Georgia 30375

Dear Pat:

I am writing to provide the bill for January reciprocal compensauon and to dispute
statements in your fetter of January 8, 1998.

I will mat take the time here to dispute the definition of local traffic. Thirteen state
commissions und the FCC suppoct ACSI's defisition; no cammission supports BellSouth’s. If
ACSI does not change its position as to the definition of local traffic, ACSI will be filing its fiest
of several complaints on this issue shortly.

I must take issue with your statement that “during our mecting in November, you (I}
indicated that ACS! used combined trunks for its traffic.” At our meeting, { specifically
indicaied that I could not speak to such issues at that time but would provide additional
information at the appropriste time. Although ACSI has established a sound process to
distinguish local traffic, an audit of ACSI's process would be premature until such time as
BellSauth concedes that it owes ACSI for all local traffic, Given BeliSouth's admitted failure to
repert local minutes, ACSI reserves the right to object to the extent and nature of such an audit.

In your letter of January 8, you failed to respond to ACSI's repeated request for the rates
in ACSI's proposed Amendment attached to my letter dated November 14, 1997, These are rates
established by BellSouth with other camriers in each state. Mm,qupmpoudmof
$0,002 ignores ACST's repeated Most Favorable Provisions request pursuant to Section XXII(A)
of ACSD's Intercouneétion Agreement.’ BellSouth's fallure to recognize this repeuad request
represents an additional breach of ACSI’s Interconnection Agreement.

Again, ACSI applies these rates to the differential of local minutes, beginning with the
month in which BellSouth exceeded the 2 million minute differential threshold in each state.
ACSI takes strong exception to BellSauth's suggestion thax it will “pay this rate ou & going-
forward basis oaly,” as the Interconnection Agreement plainly applies the rate beginning with the
mounth in which the 2 million minute differential is reached.
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" M. Pat Fialen
BellSouth Telecommunications
Page 2

Finally, the definition of “Local Traffic” is contained in Attachment B, Paragraph 118 of
the Interconnection Agreement. Your attempt to rely upon other sections of the Agrecment
vepreseats a deliberate misinterpretation of those sections in order to circumvent the plain
language of ACSI’s contract.

If BellSouth does not begin paying the attached and previous bills, ACSI will take legal
action, including demand for interest, aitorneys fees, and penalties, as applicable. Thank you for
your continuing attention to this matter,

Sincersly,

es C. Falvey :
ice President — ry Affairs
Eaclosure _
cc:  Micheel Tanner, Esq. Stephen M. Klimacek, Esq.
Riley M. Murphy, Esq. Brad Murtschelknaus, Esq.
Peter Fruin, Esq. Alicia Freysinger, Esq.
Craig Dowdy, Esq. Norman Horton, Esq.

John Selent, Esq,
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DOCKET NO. 981008-TP
WITNESS: FALVEY

EXHIBIT NO. ____ (JCF-6)
PAGE 3 OF 4
- AILL NUMBER: 334 BSD-S181 47¢
INVOICE NUMBER: BS05181478-98079
BiLL DATE: MARCH 11, 1998
PAGE: 1
TO: ATTN: ACCESS BILL VERIFICATION GROUP
BELLSOUTH
600 NORTH 19TH STREET
25TH FLOOR
BIRMINGHAM, AL 15203
BILLING INQUIRES CALL {301)483-7622 )
SWITCHED ACCESS SERVIGE
DETAIL OF CURRENT CHARGES
OTHER CHARGES AND CREDITS - SEE DETAIL
LOCAL . 0.00
USAGE CHARGES - SES DETAIL

LOCAL

TOTAL CURRENT CHARGES DUE BY APRIL 15, 1998 -
— N
TOTAL AMOUNT GUE ——
M—

DETAIL OF USAGE CHARGES FOR OFFICE MTGMALG YDSQ

USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 11, 1998

BATE CATEGORY
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE MTGMALGYDSO

DETAIL OF USAGE CHARGES FOR OFFICE BRAMALFCDSO

USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998

RATE CATEGORY
TERMINATING

TOTAL FOR LOCAL USAGE FOR OFFICE BRHMALFCOS0

DETAN OF USAGE CHARGES FOR OFFICE CUABGAEDDSO

USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998

RATE CATEGORY
TERMINATING

TOTAL FOR LOCAL UISAGE FOR OFFICE CLMAGAEDDSO

LOcAL

Qu. RAYTE  MULES
$a.qt

LOCAL

LOCAL

QUANT RATE  MiL MOUN
$0.0087

e 1)
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BILL NUMBER: 334 BS0-5181 478
INVOICE NUMBER: BS05181473-38070
BiLL DATE: MARCH 11, 1358

PAGE:

DETAIL OF USAGE CHARGES FOR OFFICE NWORLAMOOCO
USAGE BILLING CYCLE JANUARY 1 THRU JANUARY 31, 1998
LOcAL

RATE CATEGORY QUANTITY =~ RATE  MUILES ou
TERMINATING , g o

TOTAL FOR LOCAL USAGE FOR OFFICE NWORLAMODCO

DETAIL OF USAGE CHARGES FOR OFFICE LS VIKY27050
USAGE BILLING CYCLE JANUARY { THRU JANUARY 31, 1998
LOCAL

BATE CATEGORY QUANTITY RATE MILES
TERRAATHG - -

TOTAL FOR LOCAL USAGE FOR OFFICE LSVLKY270S0

L
= .
0 {on N

ny

-



3EFORE THE FLCRIDA PUBLIC SERVICE

In re: Complaint of WorldCom
Technolegies, Inc. against
BallSouth Telacommunizations,
Inc. for breach of terms of
Florida Partial Intersonnaction

Agreement under Sactions 251 and
252 of the Telecommunications Act

of 1996, and request for relisf.

EOCKET NO.

Complaint of Teleport
Communications Group Inc./TCG
South Florida against BellSouth
Talecommunicationa, Inc. for
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications

Act of 1996, and request for
relief,

CKET NO.

Complaint of Intermedia
Communicacions, Inc. against
BellSouth

Telecommunications, Inc. for
breach of terme of Florida
Partial

Interconnection Agreement under
Sactions 281 and 252 of the
Telecommunications Ack of 1995
and request for relief.

[DOCKET NO.

Complaint by MCI Metro Access
Transemission Services, Inc.
against BellsSouth
Telecommunications, Inc. for
breach of approved
interconnection agresment by
failure to pay compensation for
cartain local traffic.

CKET NO.

CCMMISSION

971478-TP

980184-TP

980435-TP

980499-TP

WUCKRE L NU, Y3 UUE- (P
WITNESS: FALVEY
EXHIBIT NO. (JCF-7
PAGE | OF 23

RDER NO. PSC-98-.216-FOF-TP
ISSUED: September 18,

1998

The following Commissioners participated in the disposition of

this matter:

JULIA L. JOHNSON, Chairman
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ORDER NO. PSC-58-1216-FOF-TP
DOCKET NOS. 971478-TP, 980184-TP, 580495-TP, 980495-TP

PAGE 2
J. TERRY DEASON
SUSAN F. CLARX
JOE GARTCIA
E. LECN JACQOBRS, JR.
APPEARANCES ;
Floyd R. Self, Messer, Caparello & Self, P.A., 215 South
Monrce 3treet, Post Office Box 1876, Tallahassee, FL *
32302-1876.

Qn behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Offica Box
551, Tallahasses, PL 32302-0551.

o
%n_%gﬁ5liT%i_J3lsn9nt_S9mmun;;;;uan_ﬁnmuL_dnxalzsg
Donna Canzano and Patrick Knight Wiggine, Wiggine &
Villacorta, P.A., 2145 Cel-a Boulevard, Suite 200,
Tallahassee, FL 32301.

behalf of iia C - I

Thomae X. Bond, 780 Johnacn Ferry Road, Suite 700,
Atlanta, GA 30342.

BEd Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001.

L ] ]

Charles J. Pellegrini, Florida Public Service Commiseion,
Division of Legal Services, 2540 Shumard Oak Boulevard,
Tallahassea, FL 32399-0850.

on bebalf of the Commission Staff.

CASH BACKGROUND
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JAGE 3

MF3 Communications Company, Inc. (MFS), and BellSouth
Teleqammunicatlons, Inc. (BellSouth), =ntered inze a Partial
Florida Interconnection Agreement pursuant to the

Teleczmmunications Act of 1996 {Act) on Auguset 26, 199¢. The
Commission approved the Agreement in Order No. PSC-96-1508-~-FOF-TP,
isgued December 12, 1996, in Docket No. 261053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772-
FOF-TP, lassued July 1, 1997, in Docket No. 970315-TP. On November
12, 1937, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against Belldouth and Request for Relief, alleging that BellSosuth
has failed to pay rsesciprocal compensation for local telephone
exchange service tralfic transported and terminated by WorldCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint wae assigned Docket No. $71474-TP. BellSouth filled its
Answer and Respcnse on December 22, 1997. In Order No. PSC-48-
0454 -PCO-TP, issued March 31, 1998, the Commission directad that
the matter he set for hearing.

Teleport Communicatliore Group, Inec./TCG South Florida (T2G),
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commiseion approved the Agreement in
Order No. PSC-36-1313-FCF-T?, iseued October 29, 199%6, in Docket
No., 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of ites Interconmection Agreement with
BellSouth, also alleging that BellsSouth has falled to pay
reciprocal compensation for local telephone exchange eervice
traffic traneportad and tarminated by TCG to ISPs. The complaint
wae assigned Docket No. 980184-TP. RellSouth filed its Answer and
Response on Fesbruary 25, 1998.

MClmetro Access Traneniseion Services, Inc. (MCIm}, and
BellSocuth entered into an Interconnection Agreement pursuant to the
Act or April 4, 1997. The Commission approved the Agreement in
Order Noa. ?3C-97-0723-FOF-TP, iseusd June 19, 1597, and PS8C-57-
0723A-FOF-~TP, isasued June 26, 1957, in Docket Ng. S60846-TP. On
February 23, 19%3, MCIm filed a Complaint agaiast BellSouth, which
wad aseligned Dockat No. 980Q281-TP?. Among other thinga, MCIm also
alleged in Jount 13 that BellsSoutk has failed to pay reciprocal
~ompensation for local telephore exchange service traffic
transported and terminated by MCIm to ISPs. On April 6, 1998, MCIm
filed a aeeparates Complaint embodying the complaint set forth in
Count 13 of tne first Complaint. The separats complaint was
assigned Docket No. 980499-TP.

Intermedia Jommunications, Inc. (Intermedia), and Bell3South
entersd into an interconnection Agreement pursuant toc the Act on
July 1, 1956. The Commission approved the Agreement in Order No.
PSC-95-1236-FOF-TP, iseued October 7, 199%6, in Docket No. $6076€9-
TP. The Commiseion approved an amended Agraement in Order No. PSC-
97-1617-FOF-TP, iseued December 30, 1997, in Docket No. 97123C-TP.
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On April 6, 1998, Intermedia filed a Complainc againset BellSocuth
alleging that Bellsouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and

terminated by Intermedia to ISPs. That complaint was assigned
Docket No. 980495-TP.

. On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PsSC-s8-
0476 -PCO-TP, we denied QTEFL’s petition. Subsequently, on May 6,
1938, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-05561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purpoges. The
hearing was held on June 11, 19598.

RECISION

This case is about DellScuth's refueal to pay reciprocal
compensation for the transport and termination of I8P traffic under
the terms of itm interconnection agreements with WorldCom,
Teleport, Intermedia, and MCIm. In a letter dated August 12, 1987,
BellSouth notified the complalnants that it would not pay
compensation for the termination of ISP traffic, because “ISP
traffic is Jjuriedictionally interatate” and “enjoys a unique
status, especially [as to] call termination." The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below., 2As TCG atated in its brief,
"Thie ie a contract dispute in which the Commission must decide
whose meaning is to be given to the term ‘Local Traffic’ in the
Agreement ."

Accordingly, in this decision we only address the issue of
whether ISP traffic should be treated as local or interstate for
purposes of reciprocal compensation as necessary to show what the
parties might reasonably have intended at che time they entered
into theiy contracts. Our decision does not addrees any generic
questiona about the ultimate nature of 18P traffic for reciprocal
compensation purposes, or for any other purposes.

While there are four complainants in the consclidated case,
their arguments contain many common threads. Also, BellSouth's
position on each issue is the same, and its brief addresses all
four together. For the sake of efficiency, we will address the
main themes in our discuesion of the WorldCom-BellSouth agreement.
We will addreses the particular language of the other agreements
separately.
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The WorldCom-BellSouth Agreemant

On August 26, 1996, MFS {(now WorldCom) and BellSouth enteared
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisicne of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[Clalls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX deesignations associated
with the same local calling area of the
incumbent LEC or cther authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to ae
“local calling” and as “extended area service
(EAS) .” All other traffic that originates and
terminates between end users within the LATA
ie toll traffic. In no event shall the Local
Traffic area for purposes of local call
termination billing between the parties be
decreased.

Section 5.8.1 provides that:

Reciprocal Compensation applies for transport
and termination of Local Traffic (including
EAS and EAS-like traffic) billable by
BellSocuth or MFS8 which a Telephcne Exchange
Service Customer originates on BellScuth’s or
MFS’s network for termination on the other
Party’e network.

The question presented for decision is, as it is in the other
complaints, whether, under the WorldCom - BellSouth Florida Partial
Interconnection Agreement, the parties are required to compensate
each other for traneport and termination of traffic to Internet
Service Providers; and if they are, what relief ashould the
Commisaion grant? The issue is whether the traffic in question,
I3P traffic, is local for purposes of the agreementa in question.

According” to witness Ball, the language of the WorldCom-
BellSouth Agreement iteelf makea it clear that the parties owe each
other reciprocal compensation for the traffic in question. He
stated that "if a Belldouth customer utilizes a BellSouth telephone
exchange service that has a local NPA-NXX and they call a WorldCom
customer that buyes a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witnesse Ball explained
that this is what happens when a BellScuth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
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there is no exclusion for any type of customer based on what
businees the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffiz, they
were expressly included in the Agreement. He argued that WorliCom
understood ISP traffic to be lccal, and if BellSouth wanted to
exclude ISP calla, it wag BellSouth’'s obligaticn to raise the issue
at the time the Agreement was negotiated.

Witnees Ball stated that “the Agreement is entirely clear and
unambiguous” con the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this peint, the
ampiguities should be resolved by considering:

(1} the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commigeion;

(3) relevant rulings, decisione and orders of
the FCC interpreting the Act;

{(¢) rulinge, decisions and orders from other,
similarly situated state regulatory
agencieg; and

(5} the custom and usage in the industry.

Bell3outh witness Hendrix agreed that the contract did not
spacify whether ISP traffic was included in the-definition of logal
traffic. Witness Hendrix argqued, howaver, that it was WorldCom's
cbligation to ralse the issue in the negotiations. In fact, the
record shows that while BellSouth and the complainants all reached
a specific agreement on the definition of local traffic to be
included in the contracts, none of them raised the particular
question of what to do with ISP traffic.

According to BellSocuth, all the complainants assumed that
BellSouth agreed to include ISP traffie as local. BellSouth
assertes that it cannot be forced to pay reciprocal compensation
just pecaude it did not "affirmatively except ISP traffic from the
definition of ‘local %traffic’" in negotiating the Agreement.
BellSouth argques that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment of ISP traffic.”

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainante in fact knew ISP traffic wase
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interstate in nature. In its brief, BellSouth states that "parties
Lo a contract are presumed -0 enter into thelr Agreement with full
knowladge of the atate of the existing law, which in turn is
incorporated into and sheda light on the meaning of the parties’
Agreement." BellSouth witnees Hendrix asserted that the FQC had
explicitly found that 13Pe provide interetate services. Thereafore,
witnees Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express meeting of the minde on the scope of
the definition of local traffic.

Riscusaion

Upon review of the language of the agresment, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such a way that ISP traffic clearly fits
the definition, Since ISP traffic is local under the terms of the
Agreement, then, a priori, reciprocal compensation for termination
is required under Section 5.8 of the Agreement. There is no
ambiguity, and there are no specific exceptions for ISP traffiec.
Since there le no ambiguity in the language of the agreement, we
need not consider any other evidence to determine the parties’
obligations under the agreement. Even if there wara an ambiguity
in the language of the agreement, however, the other evidence and
argument presented at the hearing leads to the same result: the
partiea intended to include ISP traffic as local traffic for
purposes of reciprocal compensation under their agreement.

Local ve. Interstate Traffig

The first area to explore is the parties’ basis for
considering ISP traffic to be jurisdictionally local or interstate.
BellScuth witness Hendrix contended that for reciprocal
compensation to apply, “traffic must be juriedictionally local.’
He argued that ISP traffic is not jurisdictionally local, because
the FCC “has concluded that enhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services.” He added that they do so just am facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that “[tlhe FOC stated in
Paragraph 12 in an order dated February 14, 1992, in Decket Number
92-18, that:

Cur jurisdiction does not end at the local
ewikch, but continues to the ultimate
termination of the call. The key tCto
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.
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Farthey, according to Witness Hendrix, in its April 10, 1998,
Report to Congreag (CT Docket No. 96-45), “the FCC indicated that
it does have jurisdiction to address whether ALECas that seyve ISPs
are entitled to reciprocal compensation.” We will digcuse that
report in more detail helow.

BellSouth doces acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
diepute before the Commission.® Nor hae the FCC "held that ISPs
are end users for all regulatory purposes." We agree with thie
assessment. The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPas provide interstate services, it appears that the FCC may
conslder these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends ISP traffic to be considered local. By
the game token, the FCC has not said that ISP traffic cannot be
considered local for all regulatory purpcees. It appears that the
FCC has largely heen gilent on the issue. This leads us to believe
the FCC intended for the states to exercise jurisdiction over the
local service aspects of ISP traffic, unless and until the FCC
decidad otherwise. Even Witness Hendrix agreed that the FCC
intended ISP traffic to be treated as though local. He did not
expound on what exactly that meant.

BellSouth contends in its brief that there is no dispute that
an Intermet transmission may simultanecualy be interstate,
international and intrastate. BellSouth aleso contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC’s exclusive
jurisdiction. ALTS has alsoc asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
firnding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executsd,
all pending jurisdictional issues aside.

Termi .

In its brief, BellScuth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that “call termination does not occur when an ALEC,
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saxrving as a conduit, places itself between 3ellScuth and an ISPp.”
“[I]f an ALEC puts itself in between BellSouth's end office and the
Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled t= reciprocal compensation.” “Thue, the call from an end
user to the ISP only trangite through the ISP's local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of eignals between the end user and the
host computers.” BellScuth setates in ite brief that “the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is pot the ISP ewitch, but rather is the database or
information ecurce to which the ISP provides accegs."

MCIm contende in its brief that BellSouth witness Hendrix'
testimony that a call to an ISP terminates not at the local
telephone number, but rather at a distant Internet hoet
misunderstande the nature of an Internet call. MCIm witness
Martinez contended that the abhility of Internet users to vigit
multiple websites at any number of destinations on a aingle call is
a ¢lear indication that the service provided by an ISP is enhanced
service, not telecommunicationes service. According to MCIm, this
does not alter the nature of the local call. While BellSouth
would have one believe that the call involved is not a local call,
MCIm points ocut that in the case of a rural customer using an IXC
to connect with an ISP, the call “is suddenly two parts again: a
long distance call, for which BellSouth can charge access, followed
by an enhanced service.”

BellSouth argues in its brief that "in interpreting the
language of a contract, worde referring to a particular trade will
be interpreted by the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignocre the industry standard definition of the word
"termination." The other parties provided several examples of
induetry definitiones on this point.

WorldCom witness Ball stated that "[sltandard industry
practice is that a call is terminated esgentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answerse the call by--whether it’as a
voice grade phone, if it’'s a fax machine, an anewering wmachine or,
in the case of an ISP, a modem.”

TCG witness Kouroupas testified that the standard induetry
definition of "eservice termination point” is:

Proceeding from a network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable



WITNESS: FALVEY
EXHIBITNO. ____ (JCF-7)
PAGE 10 OF 23

ORDER NO. PSC-58-1216-FQF-TP

DOCKET NOS. 971478-TP, 980184-TP, $80435-TP, 980493-TP
PAGE 10

tariffs.... In a switched communications
system, the point at which common carrier
service enda and user-provided service begins,
i.e. the interface point between the
communications systems equipment and the uger
terminal equipment, under applicable tariffs.

Witnese Xouroupas further explained that "A call placed over the
public ewitched telecommunications network is considered
‘terminated’ when it is delivered to the telephone exchange bearing
the called telephone numbker." Call termination occurs when a
connection is established between the caller and the tslephone
exchange service to which the dlaled telephone number is aseigned,
anawer supervision is returned, and a call record is generatad.
This is the case whether the call is received by a voice grade
phone, a fax machine, an anawering machine, or in the case of an
ISP, a modem. Witness Kouroupas contended that this is a widely
accepted industry definition.

MCIm argues in its brief that:

a “telephone call” placed over the public
switched telephone network is “terminated”
when it ie delivered to the telephone exchange
service premise bearing the called telephone
number, . . specifically, in its Local

Competition Order (Implemesntatiopn of the Local
; {3 =0 i ]

Telecommupnications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), 9%1040), the FCC defined
terminatione “for purposes of secticn
251(b) (S}, as the switching of traffic that is
subject to section 251(b} (5) at the
terminating carrier’s end office awitch (or
equivalent facility) and delivery of that
traffic from that awitch to the called party’s
premiges.” MCIm terminates telephone calls to
Internet Service Froviders on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
statts of the called party.

Witneee Martinez testified that "([w]lhen a BellSouth customer
criginates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call cerminates when it reaches the premises with the phone number
that the end ueser dialed."

Saverabilicy



DOCKET NO. 981008-TP
WITNESS: FALVEY
EXHIBITNO. _____ (JCF-1)
PAGE 11 OF 23

ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 9571478-TP, 980184-TP, 580455-TP, 98049%-TP
PAGE 11

Recent FCC documents have described Internet traffic as calls
with two severable parts: a telecommunicaticns service part, and an
enhanced service part. In the May 1997 Universal Service Crder at
f789, the FCC stated:

When a subscriker obtains a connecticn to an
Internet service provider via voice grade
access to the public switched network, that
connection is a telecommunications service and
is distinguishable from the Internet service
provider’'s offering.

In that Report, the FCC alsc stated that ISPs "generally do not
provide telecommunications.” (99 15, 55) WorldCom argues in ite
brief that:

The FCC’s determination that ISPs do not
provide telecommunications was mandated by the
1996 Act'es express distinction between
telecommunications and information services.
"Telecommunications" is "The tranamiseion,
between cr among points specified by the user,
of information of the umer’es chooeing, without
change in the form or content of the
information as sent and received." 47 U.S8.C.
Section 153(48). By contrast, "information
servicea" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunicatione,
and includes slectronic publishing, but does
not include any use of any euch capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.3.C. Sec.
153(20)

WorldCom adds that:

{tlhe FCC recognized that the 1396 Act’as
distinction between telecommunications and
infoPmation services is crucial. The FCC
noted that “Congress intended
‘telecommunications service’ and ‘information
service’ to refer to seeparate categories of
services” i

uger’'s perspective that it is a single service
because it may involve telecommunications
components. (Report to Congresa, 195s, 58)
[(Emphaeis supplied by WorldCom]
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BellSouth argues that the cecmplainants misinterpret the FCC's
decision. Bellsouth points out that this passage is only
discuseing whether or not 18Ps should make universal servica
contributions. That is true; but the passage is nevertheleass as
significant an indication of how the FCC may view ISP traffic as
the passages BellScuth has cited.

In ite brief, B3ellSouth claime that the FCC "specifically
repudiated” the two-part theory. BellSouth cites the FCC'e Report

to Congrems, CC Docket No., 96-45, April 10, 1998, 9220. There the
PCC stated:

We make no determination here on the question
of whether competitive LECs that serve
Internet eservice providers (or Internet
service providera that have voluntarily become
competitive LETs) are entitled to reciprocal
compensation for terminating Intermet traffic.

[emphasis esupplied by BellSouthl]

BellSouth claime that this means the FCC believes the
distinction is "meaninglesa in the context ¢f the FCC's pending
reciprocal compensation decision.”™ The other parties point out,
however, that it is not at all ¢lear what the FCC means in this
passage. It appears to ue that the FOC ise talking here about the
etatus of the provider, not about the seeverability of the
telecommunications eervice from the information sarvice. Indeed,
in the same report, the FCC brought up the severability notion, ae
diascussed above.

Bell3outh also argues that the severability theory ie
contradicted by the FCC's description of Internet aervice in its

Non-Accounting Safeguards Order (Implementation of the XNon-
Accounting Safequarda of Sectiong 271 and 272 of the Communications

Act of 1934, As Amendad, Firet Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-1492 (released Dec. 24,
1996), note 291), where the FCC states:

The Internet 1is an interconnected global
network of thousande of interoperable packet-
switched networks that use a standard
protocol...to enable information exchange. An
end user may obtain access to the Internet
from an Internet service provider, by using
dial-up or dedicated access to connect to the
Internet service provider's procegsor. The
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Internec sasrvice provider, in turn, connects
the end user to an Interret backbone provider
that carries traffic to and from othey
Internet hoat sitea.

BellSouth claime that the significance of thie is that calls
to ISPe only transit through the ISP’s local point of presence.
Thus, the call does not terminate there. In suppert of thie
conclusion, BellSouth mentione several other services, esuch as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. Bell3outh makes the point that the jurisdictioral
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellsSouth also diacuseed an sxample where an end user made a
long-distance call to acces? voice mail. In that case the call was
an interstate call, and the FCC found that it 4did not lose that
interstate character upon being forwarded to voice mail. Petition
£ 4 : \
Corporation, 7 FCC Red 1619 (1992), aff’'d, i
Commiesion v, FCC, 5 F.3d 1499 (1lith Cir. 1993). We do not
comprshend BellScuth’s point. By that logic, if a local call is
used to acceses an information service, it follows that the entire
transmiseion would be local. In yet another case cited by
Bellsouth, the FCC found that intesrstate foreign exchange service
was interstate service, and thus came under the FCCT's jurisdiction.
for X and CCSA Servica, Memorandum Opinion and Order, 76 FCC 24
349 (1930). Once again, it is difficult to discern BellSouth’'s
point. We do not find this line of argument at all persuasive.

BellSouth further arques that "[t]he FCC has long held that
the Jurisdiction of a call is determined pnot by the physical
location of the communications facilities or the type of facilities
used, but by the pature of the traffic that flows over those
facilities." Thie, too, is a perplexing argument in light of
BellSouth's claime that the distant location of the host accesaeed
over the Internet makes ISP traffic interstate, and that the nature
of ISP traffic as either telecommunications or information service
is irrelevant.

As mentidhed above, witness Hendrix did admit that “the FCC
intended for ISP traffic to be ‘treated’ as local, regardless of
jurisdiction." He emphasized the word treated, and explained that
the FCC “did not say that the ctraffic was local but that the
traffic would be treated as local.”

FPSC Treatment

— (JCF.7
3 ( )
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BellSouth diemisses <Commission Order No. 21815, issued

September 5, 198%, in Docket No. 880423-TP,

: Fayd T

sdd £ i i , 28 an interim order. In that
order, the Commissicn found that end user access te information
service providers, which include Internet service groviders, ie by
local service. In the proceeding, BellSouth's own witness
teatified that:

[Clonnections to the local exchange network
for the purpcee of providing an information
service should be treated like any other local
exchange service. (Ordsr 21815, p. 25)

The Commission agreed with BellScuth's witness. The Commission
also found that calls to ISPs should be viewed as juriedictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calle should continue to be viewed as local
exchange traffic terminating at the ESP’s
[Enhanced Service Provider’s] location.
Connectivity to a point out of state through
an ESP should not contaminate the local
exchange. (Order, p. 24} (ISPs are a subeet of
ESPs.)

In this case, Witnese Hendrix claimed that Order 21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different peolicy; nor
could he specify the FCC order that supposedly overrules the
Florida Commiseion order. Further, and most importantly, BellSouth
admitted that this definition had not been changed at the time it
entered into its Agreemente.

It ies clear that the treatment of ISP traffic was an issue
long before the parties’ Agreement was executed. We found, in
Order No. 21815, aes discussed above, that such traffic should be
treated aa local. Both WorldCTom and BellSouth clearly were aware
of this decision, and we presume that they considered it when they
entered into their Agreement.

Intent of Partieg

In determining what was the parties’ intent when they executed
their contract, we may coneider circumetances that existed at the
time the contract was entered into, and the subsequent actions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analysis of
all zhe facts and circumetances surrounding the disputed issue.”
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In James v. Gulf Life Insur. Jo., 66 So0.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracte, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as followas:

Agreements must receive a reagonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language ... Where the language of an
agreement is contradictory, obscure, o
ambiguoue, or where ite meaning is doubtful,
8O that it ise susceptible of two
constructione, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be lixely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which ie just to both parties
will be preferred to one which ie unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in
ascertaining the parties’ intention.

., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or omitted to do after the contract was made may
be properly considered. Vang Agnew v, Fort Myexs Drajpnage Dist.,
€9 P.2d 244, 246, rhg. dem., :5cth Cir.). Courts may look to the
subsequent actlon of the parties to determine the interpretation
that they themeelves place on the contractual language. Brown v,
Financial Servigce Corp.. Intl., 489 F.24 144, 151 (5th Cir.) citing
Lalow v. Codomg, 101 So.2d 390 (Fla. 1958).

Ae ncted above, Section 1.40 of the Agreement defines local
traffic. The definition appears tc be carefully drawn. Local
traffic is sald to be calls between two or more service users
bearing NPA-NXX designations within the local calling area of the
incumbent LEC. It is explained that local traffiec includes traffic
traditionally referred to as "local calling” and as “EAS.” No
mention is made of ISP traffic. Therefore, nothing in Section 1.40
sets ISP traffic apart from local traffic. It is further explained
that all other traffic that originates and terminates hetween end
users within the LATA is toll traffic.

As evidence of its intent, BellScuth argues that the
interpretation of a contract muet be cone consistent with reason,
probability, and the practical aspect of the transaction between
the partiee. BellScuth <c¢ontends that it was ‘“"economically
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irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because...such assent would have likely gquaranteed
that BellSouth would lose money on every customer it serves who
subecribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
castomer subecribes to an ISP that is eerved by an ALEC. The
cuastomer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate, A Miami BellSouth customer pays §$10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BallSouth
claims that thie unreasonable result is proof that it never
intended to include ISP traffic as leocal for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIn Agreement specifies a rate of $§0.002 per minute,
not $0.01. In this case, using Bell3cuth’s example, the total
reciprocal compensation would be $7.20., MCIm pointe ocut in ite
brief that the contract containing the §0.01 rate is one to which
BellSouth agreed. They argue that “{w]lhether BellScuth agreed to
this rate because they mistakenly thought that a rate five times
higher than c¢cst would give it scme competitive advantage, or
whether BellSouth agreed to it without thinking at all, it is not
the Commiseion’s role to protect BellScuth from itself.”

In suppert of its position that ISP traffic was intended to be
treated as local in the Agreement, WorldCom points out that
BellSouth charges ite own ISP customers local business line rates
for local telephone exchange service that enables the ISP's
customers within the local calling area to connect with the ISP by
means of a local call. Such calls are rated and billed as local,
not toll.

MCIm aleo pointa ocut that 3ellScuth treats calls to IS8Ps that
are its customers as local calle. BellSocuth aleo offers its own
ISP custcmers service out of its local exchange tariffe. MQCIm
asserts that while it treats ite own customera one way, BellSouth
would kava ISP customers of the ALECs treated differently.

Besides BellScuth’s treatment of ite own ISP customers’
traffic, there is nothing in the parties’ agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any stepe Lo develop a
tracking eystem to separately account for ISP traffic. The TCG
contract was entered inte in July 1996, but BellSouth did not
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attempt to identify ISP traffic until May or June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation proviaions of
the agreement, it wculd be neceswary to develcp a tracking system.
The evidence indicates that the tracking system currently used by
BallSouth is based on identifying the seven-digic number associated

with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia aleo pointe cut in its brief that:

If 18P traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and meaaure ISP traffic, because there is no
ready mechaniem in place for tracking local
calla to I8Ps. The calls at issue are
commingled with all other local traffic and
are indietinguishable from other local calls.
If BellSouth intended to exclude traffic
terminated te ISPs from other local traffic,
it would have needed to develop a way to
measure traffic that distinguishes such calls
from all other types of local calle with long
holding times, such as calls to airlines and
hotel reservations, and banke. In fact, there
is no such agreed-upon system in place today.

This is perhaps the moet telling aspect of the case.
BellSouth made no effort to separate out ISP traffic from ite own
bille until the May-June 1997 time frame. WorldCom arguee in its
brief that BellSouth's "lack of action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP.”
Prior to that time, BellSouth may have paid some reciprocal
compeneation for 18P traffic. Witnees Hendrix admitted, "We may
have paid some, I will not sit here and say that we did not pay
any." The other parties made no effort to separate out ISP
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In dome cases the
contracts were entered into more than a year before this time
periecd. -

It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
Bell3outh began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation tgat
triggered BellSouth's investigation of the matter, and ite decision
to begin removing ISP traffic from its own billa. If these large
bille were never received, would BellSouth have continued to bill

7
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the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out

before billing for reciprocal compensation on lo ' i
BellSouth contends. E cal craffic, as

; - o

The potential impact of BellSouth’'s actions on local
competltion is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Telecommunicaticns Act of 1994
“estab}ighed a reciprocal compensation mechanism to sngourage local

® He argued that “The payment of reciprocal
compeneation for ISP traffic would impede local competition.” We
are more concerned with the adverese effect that BellSouth’'s refusal
to pay reciprocal compensation could have on competition. We agree
with this assessment by TCG witness Kourcupas:

As competition grows, the smaller, leaner
ALECe may well win other market eegments from
ILECS. If each time this occurs the ILEC,
with ite greater resocurces overall, is able to
fabricate a dispute with ALECs out of whole
cloth and thus invoke coetly regulatory
proceases, local competition could be stymied
for many years.

Conclusion

We think the question of whether I8P traffic is local or
interstats can be argued both ways. While it appears that the FCC
may believe Internet usage is an interstate service, it alsoc
appears that it believes that it is not a telecommunications
service., The FCC itself seems to be leaning toward the notion of
severablility of the information gservice portion of an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPa to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the "local” characterization should apply. Indeed, as
recently ae April, 1998, the FCOC iteelf indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, whils there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
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parties intended that calls originaced by an end user of cne and
terminated to an ISP of the other would be rated and billed as
local calle; else one would expect the definition of local calle in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discuseion that the parties’
agreements ccncerning reciprocal compensation can be said to be
ambiguous - or susceptible of different meanings, the parties’
conduct at the time of, and subsequent to, the exscution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffie ocut for
sepecial treatment during their negotiations. BellSouth concades
that it ratee the traffic of its own ISP customers ae local
traffic. It would hardly be just for BellSouth to conduct itself
in this way while treating WorldCom differently. Moreover,
BellScuth made no attempt to separate out IS9P traffic from its
bills to the ALECe until it decided it did not want to pay
reciprocal compensation for ISP traffic to the ALECS. BellSouth's
conduct subsequent to the Agreement was for a long time consistent
with the interpretation of Section 1.40 urged by WorldCom. A party
to a contract cannot be permitted to impose unilaterally a
different meaning than the one shared by the parties at the time of
execution when it later bhecomes enlightened or discovers an
unintended consequence.

BellSouth states in its brief that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements.” We
have. By its own standards, BellSouth is found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the Worldq::m and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. wWa find that _BellSout:h muet
compensate WorldCom according to the parties’ intercomnection
agreement, including interest, for the entire period the balance
owed is outstanding.

Local :raffic is defined in Section 1.D. of the Agreement
between BellSocuth and TCGE as:

any telephons call that originates and
terminates in the same LATA and is billed by

= (JCF-7
3 ( )
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the originating parcy as a local call,
including any call terminating in an exchange
outaide of BellSouth's service area with
respect to which BellSouth has a local
interconnection arrangement with an
independent LEC, with which TCG ie not
directly interconnected.

This Agreement was entered into by the parties on July 15,
1956, and was subsequently approved by the Commission in Docket No.
960862-T?. Under TCG's prior Agreement with BellSouth, ISP traffic
was treated as local.

The TCG Agreement states in Section IV.B and part of I.C:

The delivery of local traffic between partieg
shall be reciprocal and compensation will be
mutual according to the provisiona of this
Agreement.

Each party will pay the other for terminating
ite local traffic on the other’s network the
local interconnection ratee as set forth in
Attachment B-1l, incorporated herein by this
reference.

No exceptiones have been made to the definition of local traffic to
exclude ISP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision ie the same. The prepcnderance of the evidence showe that
BellSocuth ie required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellScuth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms cof the TCG
and BellScuth Florida Partial Intarconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently £from other local dialed traffic. We £ind that
BellSocuth must compensate TC3 according to the parties’
interconnectidn agreement, including interest, for the entire
period the balance owed is outetanding.

The MCI-Bellfcuth Agreeumsnt

The Agreement between MCI and Belldouth defines local traffic
in Attachment IV, Subseccicon 2.2.1. That subsection reads as
follows:
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The parties shall bill each other reciprocal
compensation at the rates set forth for Local
Interconrection in this Agreement and the
Order of the FPSC. Local Traffic ie defined
a8 any telephone call that originatee in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
(EAS) exchange. The terms Exchange and EAS
exchanges are defined and specified in Section
A3 ongellSouth’s General Subscriber Service
Tariff.

MCI witnese Martinez testified that no exception to the definition
of local traffic was suggested by Bellsouth. MCI argues in its
brief that “[i]f BellSouth wanted a particular exception to the
gengral definition of lccal traffic, it had an obligation to raise
it.

The facts surrounding this Agreement, and the arguments made
by the parties, are essentially the same as the WorldCom Agreemsnt,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evidence shows that Bell3outh is required
to pay MCI reciprocal ccempensation for the traneport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCI for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providere under the terms of the MCI and BellScuth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providere or
Enhanced Service Providers should not be treated diffsrently from
octher local dialed traffic. We find that BellSocuth must compensate
MCI according to the parties’ interconnection agreement, including
interset, for the entire period the balance owed is ocutstanding.

The Intexmedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
1(D) as:

any telephone call that originates in one
exchange and terminates in either the same
exchangs, or a corresponding Extendsd Area
Service {(EAS) exchange. The terme Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellScuth’se General Subscriber
Service Tariff. (TR 142-143)

The portion regarding reciprocal compensation, Section IV(A)
statea:

(JCF-7)
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The delivery of local traffic petween the
parties shall be reciprocal and compensation
will be mutual according to the provisions of
this Agreement. (TR 143)

Section IV(B) etates:

Each party will pay the other party for
terminating its local traffic on the other’s
network the leccal interconnection rates as set
forth in Attachment B-1l, by this reference
incorporated herein.

The evidence shows that no exceptions were made to the
definition of 1local traffic to exclude ISP traffic in the
Intermedia-Belldcuth Agrsement. The facts surrounding this
Agreement, and the argumente made by the parties, are essentially
the same as the WorldCom Agreement, and we will not reiterate them
here. Jur decision ie the same. Tha preponderance of the evidence
shows that BellScuth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Flerida
Partial Interconnection Agreement. Traffic that ie terminated on
a local dialed basis to Internet Servica Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellScuth must compensate
Intermdia according %o the parties’ intercomnnection agreement,
including interest, for the entire period the balance owed is
cutetanding.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties’ Interconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Ine., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Acceds Transmigsion
Services, Inc., reciprocal compensation for the Cransport and
termination of telephone exchange service that is terminated with
end users that are Internet Service Providers or Enhanced Service
droviders. BellSouth Telecommunicationa, Inc. must conmpensate the
complainants according to the interconnection agreements, including
interest, for the entire period the balance owed is ocutstanding.
It is further

ORDERED that these docketas shall be closed.
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By ORDER of the Flcrida Public Servt
Day of ’ ' ce Commiseion thie 15th

/8/ Blanca 3, Bayd

BLANCA 3. BAYQ, Director
Division of Records and Reporting

This ie a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-412-6770.

( SEAL)

MTB

NOTICE OF ZURTHER PROCZERINGS OR JUDICIAL REVIEW

The Florida Public Service Commiseion is required by Section
120.56%(1), Florida Statutes, to notify parties of any
adminietrative hearing or judicial review of Commiesicn orders that
is available under Sectiones 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the ralief
sought.

Any party adversely affected by the Commiesicn’s final action
in this matter may request: 1) reconsideration of the decision by
filirg a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Cak Boulevard, Tallahassee,
Fleorida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial r=view by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
Firet District Court of Appeal in the case cf a water and/or
wastewater utility by filing a nctice of appeal with the Director,
Division of Records and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing muet he Tompleted within thirty (30) daye after the isauance
of this order, puresuant to Rule 9.110, Flcorida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 2.900(a), Florida Rules of Appellate Procedure.
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BEFORE THE GEORGIA PUBLIC SERVICE COMMISSION

STATE OF GEORGIA
e.spire COMMUNICATIONS, INC. )
Petitioner, )
)
v. ) DOCKET NO. 9281-U
) Regarding Reciprocal Compensation
BELLSOUTH TELECOMMUNICATIONS, INC. ) for Traffic Terminated to Internet
Respondant. ) Services Providers
Initial Pecision of the Hearing Qfficer

PROCEDURAL BACKGROUND: '

This matter comes before the Georgia Public Service Commission (“Commission™) as &
Camplaint filed on May 22, 199'8 by e.spire Communications, Inc. (hereinafter “Petitioner” or
“e.spire™) against BellSouth Telecommunications, Ine. ( hereinafter “R«pondem"fut “ASTM).In
such complaint, e.spire claimed that BST has breached the Interconnection Agree;nent dated July
25, 1996, as amended Qctober 17, 1996, by and between e.spire’s wholly-owned subsidiary,
American Communications Services, Inc. (*ACSI™) and BST, which Intercannection Agreement
was appraved by this Commission on November 8, 1998 in Docket No. 6881-U (hersinafter “the
Agreement”, “the Interconnection Agreement”, or the “e.spire/BST Agreement™), by BST's

failure ta pay reciprocal campensation on traffic originated by BST for its customers and
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terminated by e.spire to Internet service providers. Moreover, e.gpive further alleged that BST has
failed to meet obligations placed on BST by the Telecommunications Act of 1996
(“Telecommunications Act™), the Georgla Telecommunications and Campetition Development

Act of 1995 (the “Geargia Act™), and the Rules and Orders of the Commission,

-

Pursuant to [gterim Prace

from Interconnection Agreements adopted by the Commission an Navember 4, 1997, this case
was assigned for hearing befors the Commission’s Chief Hearing Officer and Director of Case

Management, Mr. Philip J. Smith, and Hearing Officer Smith held a preliminary conference on
June 1, 1998 at which the parties set forth their positions, and BST requested a hearing on the
Complaint. On June 4, 1908, Hearing Officer Smith issued a Scheduling Order, concluding the
Commission had jurisdiction to hear the Complaint and establishing a procedural schedule. On
June 22, 1998, e.spire filed an amendment to its Complaint in this proceeding seeking
compensatory damages for BST's alleged breach of the Agreement. Prior to hearing, Petitioner

published timely notice of hearing as required by applicable Commission rules, and both parties
1

-
n

timely filed and served pre-filed testimony.
On July 1, 1998, by order signed by Philip J. Smith, this case was reassigned to John P.
Tucker as Hearing Officer. On July 2, 1998, BST filed & Partial Motion to Dismiss, seeking
dismissal of e.spire's amendment to the Complaint (which sought compensatory damages) on the
grounds that award of damages is beyond the statutory suthority of the Commission and that,
even if the Commission were authorized by statute, Petitioner’s counsel waived any such claims

by stating at the preliminary conferencs on June 1, 1998, that a.spire had not sought
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compensatory damages because it did not belisve the Commission had the authority ta award such
damages and that e.spire cannot by its amendrment retract auch waiver or argue inconsistently for
compensatory damages. On July 14, 1998, this matter came on for hearing before Hearing Officer

John P. Tucker at the Conumission’s Hearing Room at 47 Trinity Avenue, S.W., $" Floar,

L]
..

Atlanta, Georgia 30334.

At hearing, Mr. William E. Rice of Long, Aldridge & Norman in Atlants, Georgia and Mr.
Brad E. Mutschelknaus of Kelley, Drye & Warren, LLP in Washington, DC, appeared on behalf
of e.spire, while Mr. Bennett Ross and Ms. Lisa Spooner appeared as in-hause counsel for BST.
Ms. Jeanette Mellinger, appeared as a staff attorney on behaif of intervenor the Consumers’
Utility Counsel Division of the Georgia Office of Consumer Affairs (hereinafter “CUC™).
Petitioner presented in support of its compiaint the testimony of its Directar of Billing '
Operations/Revenue Assurance, Mr. Kevin A. Cummings and of its Vice President of Regulatory
Affairs, Mr. James C. Falvey. Respondent presented in defense the testimony of BST's Director -
Interconnection Services Pricing, Mr. Jerry D. Hendrix. At the outset of such hearing, the Hearing
Officer denied BST"s partial mation to dismiss on the grounds stated by Hearing Officer Philip J.
Smith in the Initial Declsian in MFS Intelenct of Georgia, Inc., v. BellSouth Telacommupications,
In¢., GPSC Docket No. 8196-U, holding that the Commission has authority to award
compensatory damages in contractusl disputes under interconnection agreements aver reciprocal
compensation for ISP traffic.

Both parties filed briefs and reply briefs. BST filed a reply brief in excess of the page
length prescribed by the Commission’s rules and, subsequent to the deadline for reply briefs
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established in the Scheduling order, filed a substituta reply brief of proper page length (along with
an accompanying mation requesting Commission accaptance of such substitute reply brief). In the
absence of objection by e.spire, such mation and BST's substitute reply brief is hereby accepred
by the Commisaion. As requested by Hearing Officer Tucker at hearing, all parties after hearing
submirted copies of faderal or state statutary pf&&sjom, Federal Communication Commission
(“"FCC™) decisians, rules and regulations, state utility regulatory sgency decisions, rules and
regulations and fedaral or state court decisions deemed applicable ta this case and cited on brief
by either party, and the Commission hereby takes official or administrative notice of such filings.
In addition, memorandum submitted by the FCC as amicys curiae to the .S, District Court for
the Western District of Texas (wherein the FCC asserts that the FCC has taken no position to
date on whether ISP traffic is local) in Southwestern Bell Telephone Co. v. Public Utility
Commission of Texas, Case No. M0-98-CA-43, (W.D. Tx, July 16, 1958), Petitioner obj:ecta to
administrative notice being taken of such copy of a “pleading” in @ federal court case; however,
the Hearing Officer has taken administrative notice of such FCC memorandum. Subsequent to the
filing of Iate-filed exhibits and briefs by the parties, Frank B. Strickland of Wilson; Strickland &
Benson, P.C. was substituted as counsel for e.spire in place of William E. Rice of Long, Aldridge
& Norman. Such substitute counsel filed supplemental “briefs” consisting of copies of decisions
by federal courta and other state utility regulatary bodies, and the Commission likewise takes

official or administrative notica of such filings.
CONTENTIONS OF THE PARTIES:
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A.  Contentions of Petitioner ¢.spira

In its Complaint, as amended, e.spire contends that BST has breached the o.spire/BST
Agreement by BST"s failure to pay e.spire recipracal compensation as required by such
Interconnection Agreement and that such bf‘f"‘.‘_‘ entitles e.spire to compensatory damages in the
amount of the reciprocal compensation BST h;s ;wmugﬁxny withheld from e.spire. Specifically,
according to e.spire the provisions of the e.spire/BST Agreement require BST and e.spire to pay
reciprocal compensation to each other for all telephone exchange traffic that originates on one
company's netwark and terminates on the ather’s network. Both e.spire and BST have provided
tariffed local exchange service over their respective networks to end user customers, including
some business customers operating as information service providers (heceinafter “ISPs™).
Petitioner contends BST has failed to make reciprocal payments to ¢ spire for calls mads by
¢.spire subscribers to [SPs, bacause BST contends (erroneously according to e.spire) that such
calls da not meet the definition of “lacal traffic” as defined in the e.spire/BST Agreement or in the
spplicable rules and regulations of the FCC and this Commission. )

After initially taking the position that this Commission lacks jurisdiction tg award
compensatory damages ai the preliminary conference held befare Hearing Officer Smith on June
1, 1998, e.spire abtained 8 copy of the Initial Decision rendered by Hearing Officer Smith on May
29, 1998 in MFS Intelenet of Georgia. Inc. v. BellSouth Telecommunications. Inc.. GPSC Docket
No. 8196-17 (hereinafter “MFS/BellSouth Initial Decision™), wherein the Hearing Officer held that
“the Commission has autharity to arder compensation for past dus amounts under the

(interconnection] contract, for without such authority, it cannot adequately perform its duties
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under the Telecommunications Act of 1996 ar the Georgia Act.” Upon [eaming of such Initial
Decision, o.spire amended its Compleint in this case to request specific relief in the form of a
Commission order directing BST to pay e.spirs the amounts owed under the Agreement as
reciprocal compensation; plus interest therean. However. a.8pire’s initial Complaint had earlier
requested “any other relief the Commission deeml meet and proper,” and e.spire contends that the
recent MFS/BellSouth Initial Decision by the Commission’s Hearing Officer provides a
supervening legal basis for e.spire’s amending its Complaint hersin specifically to seek similar
relief, even if such amendment Were inconsistent with e.spire's prior position at the preliminary
conference.

B.  Contentions of Respondent BST

BST contends that ISP telephons traffic is as global and long distance in nature as the
Intemnet itself, that jurisdiction aver ISP traffic is, therefore, vested in the FCC, and that this
Commissian is thereby pre-empted from exercising jurisdiction aver ISP traffic. BST fiurther
contends that, even if this Commission has jurisdiction over ISP traffic, such mfﬁf (1) is one-way
and, hence, not reciprocal and (2) is consequently, not subject 1o the reciprocal c:xmpensation
under the ¢.spire/BST Agrecment. BST has asked for reconsideration by the full Commission of
the MFS/BeliSouth Initial Decision, which is not yet the final decision of the Commission,
because BST has requested Commission reconsideration and review thereof. Finally, BST
contended in its motion for partia dismissal and at hearing that, even iIf ISP traffic were local and
subject to the reciprocal compensation provisions of the e.spire/BST Agreement, this Commission

has no statutory autharity to award compensatory damages under such interconnection contract
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and that e.spire’s amendment to its Complaint should, therefore, be dismissed.

C. Contentions of Intervenor CUC

CUC artended the hearing and partlcipated as an observer, and CUC’s representative
chose nat to cross-examine witnedses ot to suhuut written briefs in this proceeding.

FINDINGS OF FACT

BST i3 the Regional Bell Operating Company headquartered in QGeorgia and provides, as
here pertinent, switched local exchange and other telecommunications services in nine (9)
southern statos, including Georgia. BST is an incumbent lacal exchange carrier (“ILEC") in
Georgia. Petitioner e.spire Communications, Inc. provides local telecommunications services in
Georgia through its wholly-owned subsidizries American Communications Services of Atlanta,
Inc., d/b/a e.spire Communications, Inc., and ASCL, d/b/a e.spire Communications, Inc., both of
which are licensed by thia Commission a8 competitive local exchangs carriers (*CLECs"). BST
and e.spire entered into an Interconnection Agreement on July 25, 1996 which was filed with this
Commission on August 27, 1996. Such Interconnection Agreement was amended by a written
Amendment dated October 17, 1996 and filed with this Commission on October 2.;4. 1996. On
November 8, 1996, the Commission approved such Interconnection Agreement, as amended, in
Docket Na. 6881-LJ,

Under Subsection VI.B of the o.spire/BST Agreement, BST obligated itseif to track and
report local minutes usage or traffic from BST’s end-users terminated on e.spire’s network. By
such Agreement, BST was to track usage for both parties and to provide copies of usage reports

to e.spire on a monthly basis. Mareover, the Agreement specified that there would be no cash

-7-
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payment ar compensation between the parties for transporting and terminating each other's traffic
unless and until the difference in minutes exceeded two million (2,000,000) minutes per state on a
monthly basis. In August, 1997, e.spire’s own usage reports show that such twa million
(2,000,000) minutes per month use difference was exceeded in Georgia, and such difference has
continued for every month since August, 1997, iﬂdwever. BST did not provide usage reparts to
e.spire as BST was obligated 10 do under the Agreement, despite repeated requests for such by
e.spire and despits e.spire’s receipt of similar reports frons other Regional Bel! Operating
Companies such as BellAtlantic, US West, and SBC Communications. Thus, only after installing
Traffic Master™ software to capture data from its Lucent SESS switches was e,spire able to
generate its own local usage reports and begin billing BellSouth in November, 1997 for reciprocal
compensation from August, 1997. Pursuant to Subsection V.D.I.A of the e.spire/BST Agreement,
e.spire and BST have established multiple trunk groups (including trunk groups 301, 401, 402,
403 and 503) which carry exclysively local traffic and are designated by the parties as local mmk
groups, and Traffic Master™ can distinguish between local and all other types of trafﬁc because
¢.spire’s local traffic is carried aver a separate lacal trunk group. On msmummtmn of Mr.
Kevin A. Cummings, BST"s attarneys indicated that, for the purpose of this proceeding, BST was
not disputing the accyracy of e.spire's TraflicMASTER™ reports at hearing, but BST refused to
stipulate as to the accuracy of such reports, pending audit by BST to exclude ISP traffic which
BST contends is not local trafBc.

Also, on cross-exanunation, Mr. Cummings stated that, while three (3) other Regional
Bell Operating Companies had supplied traffic usage reports to e.apire and other CLEC;, only
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BellAtlantic had paid e.spire’s reciprocal compensation invoices without question, and Mr.
Cummings did nat know whether US West and SBC Communications had admitted that ISP
traffic was local traffic. BST introduced as a late-filed exhibit & certified copy of a letter Fom
BellAtlantic to the FCC requesting urgent action. by the FCC to classify Internet bound calls as
not lacal traffic and not subject to recipracal co:'npanmion.
Subsection VI.A of the Interconnect Agreement pravides as follows for the exchange of
local teaffic and calls for compensation therefor:
“A.  Exchange of Traffic
Tho Parties agree...that local interconnection is defined as the delivery of local
traffic to be terminated on cach party's lacal netwark an that customers of either
party have the ability ta reach customers of the other party, without the use of
access codes or delay in the processing of a call. The Parties further agree that the
exchangs of traffic an BellSouth’s Extended Area Servica (EAS) shall be
considerad local traffic and compensation for the termination of such traffic shall
be pursuant to the terms of this section.”
Attachment B to the Interconnection Agreement defines “lacal traffic™ to include “telephone calls
that originate in one exchange and terminate in cither the same exchange, or a corresponding
Extended Service Area (‘EAS') exchange.” Such definition does not discﬁminata’:spon the types
of end users. Nar does such definition excluds calls from end users to other end users in the same
local calling ares, because one end user happens to be an ISP,
Subsection VI.B of the Interconnect Agreement pravides that ¢.spire and BST initially
compensate each other through a “bill and keep” arrangement, whereby each party would
transport and terminate the other’s local traffic without charge, but Section VI.B also provides for

transition to reciprocal compensation as fallows:

.90
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Compeasation

The Parties agree that BellSouth will track the usage for both companies far the period of
the Agreement. BellSouth will provide copies of such usage reports to [e.spire] ca &
monshly basis. For purpases of this Agreemen, the Parties agree that there will be no cash
compensation exchanged by the parties during the term of this Agreement unless the
difference in minutes of use for terminating local traffic exceeds 2 million minutes per state
on a monthly basis. In such an event, the Parties will thereafter negotiate the specifics of a
traffic exchange agreement which will apply an a going-forward basia.

While the Interconnection Agresment itself does not contain a rate per minute for
reciprocal compensation, the language of the above compensation paragraph clearly and
ambiguously contemplates the payment of reciprocai compensation when the difference in minutes
of use exceeds two million minutes per state on a monthly basis, which e.spire asserts accurred in
Georgia in August, 1997 and has recurred continuously since. Also tha Intercannection
Agreement specifically provides that e.spire may elact to replace any of the material terms of the
Agreement, including rates with the corrasponding provisions of any other local interconnection
agreament that BellSouth enters with another carrier. Subsection XXII. A of the Agresment,
granting e.spire mast favored nation status, provides: :

1

If as a result of any proceeding before any Court, Commission, or the FCC, any voluntary

agreement or arbitration proceeding pursuant to the Act, or pursuant to any applicable

federal or state law, BellSouth becomes obligated to provide interconnection, number
portability, unbundled access ta network elements or any other services related to
intercannection, whether or not presentod covered by this Agreement, to anather
telecommunications carrier aperating within a state within the BellSouth territory at rates
or on terms and conditions more favorable to such carrier than the comparable provisions
of this Agreement, then [c.spire] shall be entitled to add such network elements and
services, or substitute such more favorable rates, terms or conditions for the relevant
provisions of this Agreement, which shall apply to the same atates as such other carmier

and such substituted rates, terms ar conditions shall be deemed to have been effective
under this Agreement as of the effective date thereof ta such other carrier.

-10-
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By letter dated November 14, 1997, e.spire informed BST that e.spire had not received
any usage reparta from BST as required by the Interconnection Agreement. In a January 8, 1998
letter, BST admitted such failure to track or report local usage and agreed to accept e.spire’s
reports, however BST stated unequivacally that?ST would not pay e.spire’s bills for reciprocal
compensation, because a mutually-agreed uml;hé;mpensaﬁon rata had not heen determined,
because BST did not believe ISP traffic to be local traffic, and because BST had not been assured
by e.spire that its “local traffic” count did not contain interexchange (or nonlocal) traffic.
However, as a “carrot™ to a.spire or an opening offer in negotiations, BST proposed paying a rate
of $0.002 for terminating local traflic. However, utilizing the above-quoted “most favored nation™
cleuse from subsection XII. A of the e.spire/BST Agreement, e.spire selected a rate of $0.0087 (or
0.87 cent#) per minute from another interconnection agreement concluded by BST with another
CLEC (namely, MFS Communications Co., Inc.) and approved by this Commission. BST, on the
other hand, views the last sentence of the above-quoted Compensation paragraph of Subsection
VLB as critical: “In such an event, [when local traffic exceeds two million minutes per state on a
monthiy basis], the Parties will thereafter negotiate the specifics of a traffic axchsi"':gc agreement
which will apply on a forward-going basis." According to BST, such provision postponed all rate
negotiations unti! after the two million minutes per stats per month difference in local traffic
exchanged had been reached; and, becauss such sentence is more specific, BST contends it
precludes e.spire’s refarenca ta the “most favored nation” clause of Subsection XILA of the
Interconnect Agreement as a rate source. However, the “most favored motion™ clause of

Subsection XII.A dpplies to all pravisions of the e.spire/BST Agreement (inchuding any

-]11-
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subsequently negotlated traffic cxchange agreement amending such Interconnect Agresment).

Because BST failed ta track local usage or report such to e.spire as BST had obligated
itself to do under the a.spire/BST Agreement, o.spire was put to the expenss and effort of
reconstructing and monitoring local usage by e.gpire custamers, Other Regional Bell Operating
Cornpanies have evidenced the technical upal;;li;}.to produce such local usage reports, and BST
gave no adequaze or reasonable explanation for its fhilure to track and report lacal usage as it was
required to do under the e.spire/BST Agreement. Even BST's attorney at hearing indicated BST
was not challenging the accuracy of e.spire’s TraficMASTER™ reparts on lacal usage (although
he would not stipulate to such) and insisted upon BST’s having the right to audit e.spire's local
traffic reports to eliminate interexchange (long distance) traffic.

In addition, Section XXX of the e.apire/BST Agreement containg a typical “sntire
agreament” clause which specifies that the written language of much Interconnect Agreement
contains the entire agreement of'the parties and supersedes all prior negotiations or agreements
betwesn the parties and which further requires that any amendments or changes to such
Interconnecs Agreement must be in writing and signed by a duly authorized oﬂicéf' or
representative of the party to be bound thereby, Thus, any “traffic exchange agreement” or any
other amendment to tha e.spire/BST Agreement must be in writing and signed by the duly
authorized officers or representatives of the BST and e.spire. Moreover, e.spire contends BST's
lengthy and continued references at hearing to negotiations, and the intent of negotiators, of the
e.spire/BST Agreement constitute no relevant evidenca of the meaning of unambiguous language

of the Interconnect Agreement in light of the parol evidence rule applicable to contract

-]2-
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construction in Georgia and in light of the Section XXX entire agresment clause of the
e.spire/BST Agreement. Similarly, e.spire contends testimony regarding different language in
other interconnection agreements is lkewise irrelevant to this proceeding regarding the
e.spire/BST Agreement. )

By the time BST negotiated and signed. the e.spire/BST Agreement in July, 1996, BST
hed been negotiating interconnection agreements with CLECs in Georgia and other Southoastern
states for more than eight (8) months, had negotiated a variety of rates for terminating local traffic
between CLECs and BST, was well awaia that local traffic differentisla could flow heavily toward
BST or toward the CLEC, and had in ather interconnection agreements negotiated ceilings or
caps limiting the amount of recipracal compensation for local exchange traffic. But, no such cap
or ceiling was inserted or agrea to in the s.epire/BST Agreement. Moreover, BST clearly has the
same or similar technological capacity and legal expertise as ita sister Regional Bell Operating
Companies to provide local traffic usage reports and to negotiate interconnection agreements, and
BST certainly was not, and is not, a disadvantaged or inferior party to e.spire in the negotiation
and performance of the o.spire/BST Agreement. Nevertheless, although BST ob\gously had the
superior bargaining power, knowledge and experience regarding interconnection agreements at
the negotiating table with e.spire, BST is now asking this Commission to excuse BST"s
nonperformance of its duty to track and report local usage and ta rewrits the e.spire/BST contract
on terms more favorable to BST than those already approved by the Commission and to which

BST has already contractually bound itself.

-13-
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Regarding tha issua of whether or not ISP traffic is local wraffic, ISPs typically maintain a
point of presence within a local calling area for the sole purpose of rendering the call from
Imemet subscriber to the ISP's point of presence a local call. As BST"s witness at hearing
admitted, the local nature of such caslla is madilyppmnt, because the Intemet subscriber
acm the ISP by dialing the ISP’ saven or t::n digit local telephone number without the “1°
long distance prefix. Such calls to the ISP clearly fall within the definition of local traffic set out in
Subsection VLA of the Interconnection Agreement, because such calls originate with an Internet
subseriber and terminate with an ISP point of presence, both of which are located wholly within
the same BST local calling area. BST itself treats such calls to ISPs az local calls (1) in allocating
costs between intrastate and interstate traffic for state and federsl regulatory reporting purposes,
(2) in BST's lacal tariffs, and (3) in BST's billing of its customers [i.e., BST does not bill calls as
toll charges when such calls originats with an Internet customer and terminate with an ISP point
of presence (which is 8 BST custamer) within the same BST local calling area)]. In sum, by the
admissions of BST"s witness, such calls to ISPs are processed, billed and tariffed by BST as local
calls. Mareover, e.spire’s uncontradicted evidence showed that its TraﬁcMASTl';R"‘" reparts
were restricted exclusively to local trunks. Nevertheless, BST has refised to pay reciprocal
compensation on such traffic conceptually not to be local (because the ISP subsequently provides
the Internet sybscriber with worldwide access via the Internet) and because BST deems the
e.spire/BST contract as nat requicing reciprocal compensation until a traffic exchange agreement
is negoriated.

CONCLUSIONS OF LAW

-14-
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The Commission has authority and jurisdiction over this matter, as over gl interconnection
agreements approved by the Commission, pursuant to Sections 251 and 252 of the
Telecommunications Act [47USC §§252 and 25?] and under the Georgia Act [Q.C.G A §§ 46-5-
160, ef 5¢q.]. Section 251 of'the Tclecnmmnigl't;om Act expressly directs all local exchange
carriers (“LECS™) to interconnect their uatwqus with those of competing service providers in
order to transport and terminate local exchange traffic aver their reapective networks. Ses, 47
U.S.C. §251(a). Moreover, Section 251(c) imposes & number of additional interconnection
obligations upon ILECs such as BST (including, as here pertinent, the duty to provide
interconnection faclities and equipmant ta CLECs so that intercannection with the CLEC such as
e.spire ia at least aqual in quality to that the ILEC provides for itself, its afliliates or anyone else
and that such services be provided on rates, tarms and conditions that are just, reasonable, and
nondiscriminatory). Ses. 47 U.S.C. §251(c)(2). Georgia law impases a similar duty on all LECs to
permit reasonable interconnection with other LECs. 0.C.G.A. § 46-5-164(8). Concomitant with
such duties imposed on LECs by Section 251(a) and (c) of the Telecommuﬁcaﬁd;'ls Act, Section
251(b) requires each LEC to establish reciprocal compensation #mngements for the transpost and
termination of telecommunications. 47 U.S.C. 251(b). The parties submitted to this Commission,
and received this Commission's approval of| the e.spire/BST Agresment; and without the power
to interpret and to enforce the terms of such interconnection agresments, the Commission would
lack the power to implement and administer the provisions of the Georgia Act. Moreaver, the
Eighth Circuit Court of appsals has delineated cleacly and unmistakably the extensive sutharity of

-15.
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stato telephone reguiatory agencies in interpratation and enforcement of interconnection
agreements under the Telecommunicasions Act. Iqwa Utilities Board v. FCC, 120 F.3d753, at 804
(8" Cir., 1997):
“...[S]tate commissions’ plenary authority to accapt or reject these [intsrconnection]
agreements neceasarily carries with it thé‘authority to enforce the provisions of agreements
that the state commissions have approved. State commission authority to enforce these
terms, compared to FCC authority, is especially appropriate given the local nature of the
calls at isaue in this case.”
Inherent in this Commission’s authority to enforce interconnaction agreements (such as the
e.spire/BST Agreement in this case) is the authority to order parties to such agreements to fulfll]
their statutory and contractual obfigationa to remit compensation required therepnder. Without
such authority to order compensation for past dus amounts under the interconnection contracts
with interest thereon, the Cammission cannot perform its duties under the Telecommunigations
Act or the Georgia Act. Hence, this Commission has full and complete authority under the
Telecommunications Act and the Georgia Act to interpret and to enforce the e.spire/BST
Agreement, including the right to determine the amount of reciprocal compensation due to either
party and to order either party to pay such. BST and e.spire recognized such Corgnﬁasion

authority by submitting the Interconnection Agreement to the Commission for approval.

Nothing in the e.spire/BST Agreement excludes or otherwise differentiates traffic

terminating to [SPs (“1SP traffic™) from the definition of “local traffic” cantained in such
Agreement. Rather, it is precisely for the purpose of terminating Interniet subscriber calls as Jocal,

rather than as toll calls, that [SPs maintsin a point of presence within the local calling area (where

-16-
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the ISP usually has 3 bank of camputer madems accessing tha Internet). The arigination and
termination of such ISP calls (a8 well as the dialing, billing and tariffing of such calls) recognizes
such calls ay local, and BST tariffs, processes and bills such ISP traffic as local calls for its
customers. BST argues that calls from an Internet subscriber to an ISP point of presence within
the same BST local calling ares are not local, b’!u:auae such Internet subscribers thereby reach
‘Internet sites all over the world. However, BST"s arguments are misplaced. Termination is the
key determination of whether ISP calls are to be considered “local traffic.” Such telephone calls
terminate at the ISP point of presence within BST's same BST local calling ares, and the Intemet
ia not part of such telephone call. As Hearing Officer Philip J. Smith stated in the MES/BellSouth
Initial Decision, “As the term is commonly used in the telephons industry, a call placed over the
public switched telecommunications network is considered terminated when it is delivered to the
telephone exchange service number that has been called, regardless of the identity or status of the
party called. The information service pravided by the ISP [in connecting to the Internet] is
separate and distinct from the local exchange telecommunications service prnvideil by the
exchange carriers.” v
BST itself treats such ISP traffic as local in its tariffs and billing for its ISP customers in

Georgia. Moreover, BST can cite no order or ruling of the FCC, of any state regulatory
commission or of any federal court which supports BST's argument that ISP traffic is not local,
and BST ignores the contrary decisions that such ISP traffic ia local by twenty-one (21) state
commissions, by ths FCC on more than ane occasion and by every federal court that has

addressed the issue sinca the ensctment of the Telecommunications Act. BST’s sole support for

-17-
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| its argument is an amicys curiag memorandum submitted by the FCC to the U.S. Diatrict Court
for the Western District of Texas stating that the FCC has not ruled that calls to ISPs are subject
to reciprocal compensation, and the District Court considered such FCC Memorandum and
nevertheless upheld its earlier decision aﬂimung the order of the Public Utilities Commission of

Texas that ISP traffic is subject to reciprocal cnmpensaﬂon Southwestern Beil Telephone Co. v.
Public Utilities Commission of Texas, Case I*{o. M0-08-CA-43, Order (W.D. Tx, July 16, 1998)
and Order (W.D. Tx, June 22, 1998). Twa other federal caurts have upheld state commission
decisions declaring ISP traffic ta be local traffic eligible for reciprocal compensation under
interconnection agreements. [llinais Bell Telephone Company, d/b/a AmeriTech Iilinois v. World
Com Technologies, Inc., et sl case No. 98 C 1925, Memorandum Opinion and Order (N.D. III.
(E.Div), July 21, 1998); 11.S, West Comamunications, Inc. v. MFS Intalenet. Inc.. Case No. C97-
222WD (W.DD. Wash., Jaa. 7, 1998). Also, recently in Southwestern Bell Talephone Company v.
ECC, Case No. 97-2618 (8" Cir. 1998), the Eighth Circuit Court of Appeals in faotnote 9 to its
decision on other matters opined as follows:

“(9) ISPs subscribe to LEC ficilities in order to receive local calls from aifstomers who

want to access the ISP’s data, which may or may not be stored in computers outside the

state in which the calls were placed. An IXC, in contrast, uses the LEC fhcilities as an

element in an end-to-end long-distance call that the IXC sells as its product to its own
customers.”

In the face of such unanimity of judicial and regulatory opinion nationwide, BST has cited no

sufficient factual or legal basis for this Commission to find ISP traffic anything other than local
traffic.

-18-
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Thus, this Commission can find no mare succinet lan.suage than that recently employed by
the full Public Utilities Commission of Qhio in ruling on the same issus in ICG Telecom Groug,
Inc., v. AmeriTach Ohio, Ohio PUC Case No. 97-1557-TP-CSS (Opinion and Order, August 27,
1998):

“The Commission can find no legal hui; 'lindu this Agreement for treating ISP traffic
different than other local traffic originated by an end user for purpases of reciprocal
compensation.” Id., p.9 ‘

Neither the e.spire/BST Agreement nor any federal or state statutory provision distinguish such
1SP traffic as different from any other loca) traffic, and BST has afforded no legal precedent or
other hasis for making such a distinction, Thus, this Commission concludes that the local call to 8
local exchange service number of an ISP is a separate and distinct transmission from any
subsequent Internet Service pravided by the ISP for the caller. Because the call termlnatgd to the
ISP is a local 'nnll. it must be compensated pursuant to the reciprocal compensation provisions of
the Interconnection Agreement or, in the absence of such contractual provision, under the

statutary requirement of Subsection 251(b)(S) of the Telecommunications Act [47US.C. §
251(bX$)). s

Georgia parol evidence rule renders inadmissible “evidence {parol
or written) to add to, take fram, or vary a written contract.” Q.C.G A, § 13-2-2 (1). Absent proof

of an ambiguity in the contract (and BST has neither alleged nor proven any ambiguity in the

-19-
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Intercannection Agreement), the court will look to the written contract alone to find the intention
of the parties. E.g., Ricg v. Huff 221 Ga. App. 592, 472 §.E. 2d 140 (1996). In addition, the
parol evidence rule in Georgia is not merely a rule of evidence, but rather a rule of substantive
law. Dixon v. mmswgiﬂmmg,m. 754 F. Supp. 1567 (S.D.Ga. 1990). Thus,
where (as in thia proceeding) the Intmomect{:m. -Agraement, as amended, has been reduced to
writing, such Agreement will, in the ahsence of fraud, accident or mistake, be conclusively
presumed to contain the entire contract, and parol evidence of prior or contemporanecus
reprosentations or statements are inadmissible to add to, take from, or vary the written instrument.
Andrews v. Skinnner, 158 Ga App. 229, 279 S.E.2d 523 (1981). Also, despite being termed the
parol evidence rle, this legal principle also precludes the use of written evidence to add to, take
from, or vary the terms of a written agreement. 0.C.G A. § 13-2-2(1); American Cyanimid Co. v.
Ring, 248 Ga. 673, 286 S.E. 2d 1 (1982); Dixan v. S& S Loan Services of Wayeross, Inc., 754 F.
supp. 1567 (8.D. Ga., 1990). Mareover, the entire agreement clause contained in Section X3CX of
the c.spire/BST Agreement reinforces and strengthens such parol evidence rule by specifying that
the Interconnection Agreement supersedes all prior negotiations and agreements getween the
parties and by prombiting amendment or change to such Interconnection Agreement except in a
writing signed by she party to be bound. Georgia lppeudte courts have held that, where the parties
agree a written contract containa the entire agreement, any understanding not embodied in the
agreement is irrelevant. Kelson Ca. v. Feingold, 168 Ga. App. 391, 309 SE 2d 394 (1983), Thus,
the testimony elicited, and the documents produced, by BST in this proceeding regarding the

intent of the parties or the meaning of provisions of the Interconnection Agreement are

-20-
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inadmissible because of a statutory presumption and are irrelevant because of the ontire agreement
clause cantained in the contractual agreement of the parties, especially in view of BST"s failure to

demonstrate any ambiguities in the language of the Interconnection Agreement.

In arguing that no recipracal compensation can be paid under the

[aterconnection Agreernent uniess and umtil the specifics of a traffic exchange agreement have
been negotiated as per Subsection VI.B of the Interconnection Agreement, BST not only ignores
the pro-competition purposes of the Telecommunications Act and ths statutory requirement that
reciprocal compensation be paid for local traffic transported or terminated, but also ignares the
“mast favared nation” provisions of Subsection XXII A of such Aramm and the Georgia
statutory contractual interpretation principle requiring that the whole contract be locked ’at in
arriving at the construction of any part and that the preferred construction will uphold a contract
iz whole and in every part. qupnr!, 470U.8.C. §§ 251 and 252; 0.C.G.A, §§ 13-2-2(4) and 46-
5-161; Continental Casualty Co, v. Continental Rext-A-Car of Georgia, 10, 349 F. supp. 666
(N.D. Ga,, 1971), aff*d, 468 F.2d 950 (5™ Cir. 1972). The clear language of, and the most
straightforward interpretation of such language in Subsection VI.B of the Intercannection
Agreement indicates that the parties' duty to pay reciprocal compensation to each other arises as
saon as "the difference in minutes of use for terminating local traffic exceeds 2 million minutes per
state on a monthly basis.” Because the dury 1o pay such reciprocal compensation is statutory [47

U.S.C. § 251 (b) (5)], as well as required by the just compensation clause of the United States
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Constitution, it is unreasonable to argue as BST does that no compensation is due until a traffic
exchange agreament is negotiated between the parties, especially in light of the ability such an
interpretation could give either party to slow negotiations and to delay commencement of it duty
ta compensate the other. Moreaver, the “mos-t f_'?vomd nation™ clause contained in Section
XXII.A. clearly gives e spire the right to repu;E any rate negotiated with BST pursuant 1o
subsection VI.B. with a more favorable recipracal compensation rate contained in any other
interconnection agreement executed by BST with a Georgia~-certificated CLEC. Thus, in an sffort
to give effect to all provisions of Subsections VI.B. and XXII.A in accordance with the meaning
clearty expressed and intended from the contractual language of such provisions in relation ta
each other and to all other provisions of the Interconnection Agreement, the Commissian finds
that BST"s duty to pay reciprocal compengation to ¢.spire commenced the month the difference in
minutes of usa for local trafic (including ISP traffic) under the Interconnection Agreement
exceeded two million (2,000,000) minutes in Georgia and has continued for each and every month
since that such 2,000,000 minute differsnce has been excoeded, Moreover, uniass and until BST
and e.spire agree to a different local traffic rate under Subsection VI.B., e.spire iaﬁ'.conmctua!ly
entitled under Subsection XXILA (“the most favored nation"clause) to collsct the $0.0087 per
minute rate adopted from the MFS Intelenet interconnection agresment for all such reciprocal
compensation sincs August 1, 1997.

2. Effect of Nonperfarmance by BST
BST has admitted that it failed to perfarm its cantractual obligation to

track and report ta e.spire local minutes usage (or local traffic) under Subsection VI.B of the
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¢.5pire/BST Agreement. Moreover, BST"s counsel at hiearing did not contest the accuracy of
e.spire’s TraficMASTER ™ reports, although he refused 1o stipulate such reports as accurate,
pending audit to eliminate ISP traffic. The unrefuted testimony of e.apire’s witnesses at hearing
demonstrated tha.t e.spire used TraﬁcMASTER ™ saftware to track local minutes usage only on
local trunks in Georgin. In light of the damonstmad capability of ather Regional Bell Operating
Companies to track local traffic and in view ngST‘s failure to explain satsfhctorily or
sufficiently its nonperformance in this matter, it is difficult for the Commission to understand why
BST has not messured and reported local traffic for and to e.spire as it was obligated to do under
the Interconnection Agreement. Moreover, it is precisely because of BST's nonperformance in
this area that e.spire was put to the effort and expense of measuring such local traffic (i.e., of
performing in BST"s stead or of curving BST’s nonperformance). Therefore, in the absence of
such performance by BST, and in addition to any other compensatory damages awarded
hereunder, e.spire is enﬁﬁed to compensatory damages in the amount of e.spire’s incurred costs in
reconstructing and monitoring local traffic (including ISP traffic) under the Wc%mction
Contract since August 1, 1997, provided, that e.spire shall provide to BST copiu?of‘ e.spira’s
local traffic reports or reconstructions since August 1, 1997; and, provided further, that BST shall
be estopped from complaining to this Commission regarding accuracy of such e.spire
recanstructions and reports, uniess and until BST shall provide such local traffic reports as it is
obligated to do under the Interconnection Contract.

CONCLUSIONS
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(1) This Commission has the statutory authority and duty to interpret, to enforce, 1o direct
performance of and to award compensatory damages under interconnection agreements it has
approved, inciuding the instant e.spire/BST Agreement. See, Section 251 and 252 of the
Telecommunications Act [47 U.S.C. §§ 251 and _252]; QCGA §46-5-168.

(2) Calls placed by BST end users to Is-i"si'whn are customers of a CLEC (where such
calls originate and terminste within the same BST local calling ares) are local calls and, therefore,
subject ta the statutory requirement for reciprocal compensation [Seg, 47 U.S.C, § 251(b)(5)], as
well a3 the requirement of the e spire/BST Agreement for reciprocal compensation.

(3) Under the a.spire/BST Agreement, BST is required

(a) to pay to e.apire 2s compensatory damages, reciprocal compensation for local
traffic since August, 1997 for every month the difference in minutes terminated with e.sp’ire’s
Georgia customers exceads 2,000,000 at a rate selected by e.spire under the “most favored
nation" clause of such Agreement; and

(b) to pay to e.spire as compensatory damages the reasonable cost to e.spire for
reconstructing, tracking and/or reporting e.spire local traffic minute usage since fugust 1, 1997,
which e.spire effort and expense was occasioned and necessitated by BST"s failure to perform its
contractual duty to provide such tracking and reporting for e.spire.

(4) All compensatory damages awarded hereunder should bear interest at the highest level
rate of interest permissible from the date of this Initia) Decision shall become the final decision of
this Commission.
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WHEREFORE IT IS ORDERED, that BellSouth Telecommunications, Inc. must comply
with the reciprocal compensation terms of the e.spire/BST Agreement and make payments 1o
e.spire Communications, Ino. for the termination of local calls (including calls terminating with
information service providers who are customers of e.spire Communications, Inc. where such call
originates and terminates within the same !ocallﬁ‘g’l,‘ calling ares); and

IT IS FURTHER ORDERED, thst unless BellSouth Telecommunications, Inc. and e.spire
Communications, Inc. shall otherwise voluntarily enter into a traffic exchange agreement under
Subsection V1.B of the e.spire/BellSouth Agreement within thirty (30) days fram the entering of
this Initial Decision, e.spire Communications, Inc. may by written notice to BellScuth
Telecommunications, Inc. and to this Commission select under the “most favored nation™ clause
in Subsection XXII. A of such Agresment the reciprocal compensation rate from any exifting
interconnection agreement approved by this Commission as the reciprocal compensation rate
applicabls to the e.spire/BST Agreement, and

IT IS FURTHER ORDERED, that no later than forty-five (45) days from the entering of
this Initial Decision, e.spire Communications, Inc. shall present ta BellSouth Communications,
Inc. and file with this Commission documentation showing the reciprocal compensation claimed
by e.spire Communications, [no. under the o.spire/BST Agreement that is past due from BeilSouth
Telecammunications, Ine.; and

IT 1S FURTHER ORDERED, that all reciprocal compensation and other compensatory
damage amounts billed to BellSouth Telecommunications, Inc. by e.spire Communications, Inc.
shall bear interest at the highest legal rate allowable from the later of the date this Initisl Decision
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becomes the final order of this Commiasion or & date thirty (30) days after tha date each such Sill
was first mailed by e.spire Communications, Inc. to BellSouth Telecommunications, Inc.; and

IT IS ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained
for ths purpose of entering such further order or orders, as this Commission may deem just and
reasonable; and -

IT IS FURTHER ORDERED that any matian for reconsideration, rohearing or oral
argument, or any motion for full Commission review, shall not stay the effectiveness of this Initial
Decisicn unleas expressly so ordered by the Commission.

SO QRDERED, this 19® day of Qctober, 1998,

?%n Pb‘jll-&/£ 27‘
dhn P. Tucker, Jr.

Hearing Officer
GEORGIA PUBLIC SERVICE COMMISSION

b
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