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and Duke Energy New Smyrna Beach
Power Company Ltd., L.L.P.

LG&E CORP.'S MOTION FOR LEAVE TO FILE AN AMICUS CURIAE
MEMORANDUM OF LAW AND TO ADDRESS THE COMMISSION
REGARDING ISSUES POSED BY MOTIONS TO DISMISS
THE JOINT PETITION FOR DETERMINATION OF NEED
OF THE UTILITIES COMMISSION, CITY OF NEW
SMYRNA BEACH, FLORIDA, AND DUKE ENERGY NEW
SMYRNA BEACH POWER COMPANY LTD., L.L.P.

LG&E Energy Corp. ("LG&E Energy"), pursuant to Uniform Rule
28-106.204, Florida Administrative Code, respectfully moves the
Florida Public Service Commission ("the Commission") for leave to
file dits Amicus Curiae Memorandum of Law and to address the
Commission as amicus curiae on the issues discussed in that
Memorandum. LG&E Energy respectfully submits that its Amicus
Curiae Memorandum of Law will facilitate the Commission's
:5:*‘consideration of the legal and policy issues raised by the

‘FA _ . v -
motions to dismiss the joint petition for determination of need
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‘AF filed by the Utilities Commission, City of New Smyrna Beach,
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Undersigned counsel, Donald F. Santa, Jr., is a Senior

TR
qu;ai:[ﬁice—President and Deputy General Counsel for LG&E Energy. He is

a member of the Bar of the District of Columbia, and he is

EG 3 intimately familiar with electric wutility regulation. This
N fi motion is submitted subject to LG&E Energy's simultaneously filed
PC Request for Certification of Counsel.
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Florida and Duke Energy New Smyrna Beach Power Company Ltd.,
L.L.P. {("the Joint Petitioners") in this proceeding.

In the attached legal memorandum, LG&E Energy demonstrates
that applicable state and federal 1law, including the Energy
Policy Act of 1892 and the Cemmerce Clause of the United States
Constitution, confirm the wvalidity of merchant plant developers
and operators as proper applicants for the necessary permits to
build wholesale power plants in Florida. Accordingly, the
Florida Pubklic Service Commisgssion ("the Commission")} should
reject the arguments filed by the Joint Petitioners’’ opponents
and allow the Joint Petitioners' application for a determination
of need for the proposed New Smyrna Beach Power Project to
proceed to the hearing on the merits of that application.

The Commission has allowed participation by amici curiae in

Commission proceedings. See, e.g., In Re; Petition of Florida

Power and Light Company for a Declaratory Statement Regarding

Request for Wheeling, 89 FPSC 2:298; In Rg: Investigation of the

Ratemaking and Accounting Treatment for the Digmantlement of

Fossil-Fueled Q@Generating Stations, 91 FPSC 7:136; In Re:

Complaint by Telcom Recovery Corp. Against TRANSCALL AMERICA

TNC. d/b/a ATC LONG DISTANCE Regarding Billing Discrepancy,

! Florida Power Corporation ("FPC") and Florida Power &

Light Company ("FPL")} have both filed motions to dismige the
petition for determination of need filed in this docket by the
UCNSB and Duke New Smyrna. These two investor-owned electric
utility companies are referred to herein collectively as "the
Opponents. "
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93 FPSC 8:447, LG&E Energy respectfully submits that the
Commission should accept its Amicus Curige Memorandum of Law and
also permit LG&E Energy's representative to address the
Commission at any oral argument or hearing that is held on the

motions to dismiss the Joint Petition.

Respectfully submitted this 23rd day of November, 1998.

J/M'}l\é\

DONALD F. SANTA, JR.

The District of Columbia Bar Bar No. 376085
LG&E Energy Corp.

220 West Main Street

Post Office Box 32030

Louisville, Kentucky 40232

Telephone (502) 627-2766

Telacopier (502) 627-4030

Counsel for LG&E Energy Corp.
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CERTIFICATE OF SERVICE
DOCKET No. 981042-EM

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
served by hand delivery (%) or by United $tates Mail, postage prepaid, on the

following individuals this 237 day of November, 199%:

Leslie J. Paugh, Esquirex

Florida Public Service Commission
2540 Shumard Oak Boulevard
Gunter Building

Tallahassee, FL 32399

Robert Scheffel Wright, Esquire
John T. LaVia, III, Esquire
Landers & Parsaons

P.0. Box 271

Tallehassee, FL 32302

William G. Walker, II1

Vice President, Regulatory Affairs
Florida Power & Light Co.

9250 West Flagler St.

Miami, FL 33174

William B. Willingham, Esguire
Michelle Hershel, Esquire

FL Electric Cooperatives Assoc., Inc.

P.0. Box 590
Tallshassee, Fl. 32302

Susan 0. Ritenour

Asst. Secretary & Asst. Treasurer
Gulf Power Company

One Energy Place

Pensacola, FL 32520-0780

Jeffrey A. Stone, Esquire
Beggs & Lane

P.G. Box 12950

Pensacola, FL 32576-2950

Jon Moyle, Jr., Esquire
Moyle Flanigan Katz

210 South Monroe Street
Tallahassee, FL 32301

Gail Kamaras, Esguire

LEAF

1114 Thomasville Road

Suite E

Tallahassee, FL 32303-5290

tharles A. Guyten, Esquire
Steel Hector B Davis

215 South Monrce Street
Suite 601

Tallahassee, FL 32301

Lee L. Willis, Esquire .
Ausley & McMullen i
P.0O. Box 397

Tallahassea, FL 32302

Terry L. Kammer, COPE Director
System Council U-4, IBEW

X944 floride Blvd., Suite 202
Palm Beach Gardens, FL 33410

John Schantzen

System Council U-4, IBEW
3944 Florida Blwd., Suite 202
Palm Beach Gardens, FL 33410

J. Roger Howe, Esquire

Office of Public Counsel

111 W. Madison Ave., Room 812
Taliahassee, FL 3239%-1400

Gary L. Sasso, Esquire
Carlten Fields et al

P.0. Box 2861

5t. Petersburg, FL 33733

.Afuﬁé\

Attorney
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