
In Re: Jo in t  -tition f ) 
Determination of Meed f o r  an 1 
Electrical Pmer Plant in V d u s i a  ) 
C o u n t y  by the Utilities C~nmission,) 
City gtf New Smyrna Beach, Florida, ) 
and Duke Energy New Snyrha B e a c h  1 
Power Company L t d . ,  L . L . F .  

F3LED: NOVEMBER 23, 1998 

LG&E C O W .  'S MOT XQN FOR LEAVE TO PILE AN ~ X ~ S  CUR 1m 
mtmR#m UlVI O? Yaw AND M ADDRESS THE C m I l s B  IOZQ 

GARDING ISSUE s POSED BY m IONS TO DISMISS 
T.HE JOImT PETXTLON FOR DmZWMA TION OF HEED 
OF THE UTXLITXES CoMMISSIo319, CITY OF N E W  

SMYRXA BmCH POWER COMPANY LTD., L.L. P. 
q m  S E 

LGLE Energy Carp. f " L a E  Energy" ) , pursuant to Uniform &la 

28-106.204, Flo r ida  Administrative Code, re6pectPully moves the 

ida Public Service Cornisdon ("the C ~ r n i h i m ~ ~ ]  f o r  leave to 
file its Amicus C u r i a e  Nemrandum of Law and to address the 

Commission as amicus curiae on the issues discussed in tha t  

Memmandm. LG&E Energy respectfully submits t h a t  its Amicus 

Curiae' Memorandum o f  Law will facilitate the Cq&asion's 

1 

- consideration af the legal and palicy issues raised by the 

mati~nS to disrtliss the j d n t  petitim'l for &&emination of need 
filed by the U t i l i t i e s  

.A ' - - 8 

MU .-- 
Undersigned eacl, Ranald F. Santa, Sr., 5s a Senim 

e -President and ty G e n a K z d  Counsel fop Enarm. He is, 
~ ~ r i b s r  of the Bar of the D i s t r i c t  of C o L W i a ,  and he is 

intimately familiar with electric utility regulation. This 
morion is submitted subject to LWLE Energy's simultaneously filed 
Request fa r  CertifieatiQn of Counsel. 
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Florida and Duke Energy New Smyrna Beach Power Company L t d . ,  

L . L . P .  ( " t h e  Joint Petitioners") in this proceeding. 

In the  attached legal memorandum, LG&E Energy demonstrates 
that applicable s t a t e  and federal law, including the  Energy 

Policy Act of 1992 and the  Commerce Clause of the  United States 

Constitution, confirm the  validity of merchant plant developers 

and operators as proper applicants f o r  the  necessary permits to 

build wholesale power plants in Florida. Accordingly, the  
Florida Public Service Commission ( t h e  Commission") should 

reject the  arguments filed by the Joint Petit:ioners" opponents 

and allow the  Joint Petitioners' application f o r  a determination 

of need f o r  t he  proposed New Smyrna Beach Power P r o j e c t  to 

proceed t o  the hearing on the  merits of that application. 

The Commission has allowed participation by amici c u r i a e  in 

Commission proceedings. See, e.q., In Re: Petition of Florida 

Power and Lisht Company f o r  a Declaratorv Statement Resardinq 

Reauest fo r  Wheelinq, 89 FPSC 2 : 2 9 8 ;  In Rq: Investisation of t h e  

Ratemakins and Accountins Treatment f o r  the Dismantlement Of 

Fossil-Fueled Generatinq Stations, 91 FPSC 7: 136 ;  In Re: 

Complaint by Telcorn Recoverv C o r p .  Asaiast T M S C A L L  AMERICA, 

INC. d/b/a ATC LONG DISTANCE Recrardins Bil l incr  Discrepancv, 

Florida Power Corporation ( I I F P C " )  and Florida Power & 
Light Company ( " F P L " )  have both filed motions to dismiss the 
petition for determination of need filed in this docket by the 
UCNSB and Duke New Smyma.  These t w o  investor-owned electric 
utility companies are referred to here in  collectively as " the  
Opponents. I' 
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93 FPSC 8 : 4 4 7 .  LG&E Energy respectfully submits that the 

Commission should accept i t s  Amicus C u r i a e  Memorandum of Law and 

a l s o  permit LG&E Energy’s representative to address the  

Commission at any oral argument or hearing t h a t  is held on t h e  

motions to dismiss the  Joint Petition. 

Respectfully submitted this 23rd day of November, 1 9 9 8 .  

~~ 

DONALD F. SANTA, JR. 
T h e  District of Columbia B a r  
LG&E Energy Corp. 
2 2 0  West Main Street 
P o s t  Office B o x  3 2 0 3 0  
Louisville, Kentucky 40232  
Telephone ( 5 0 2 )  6 2 7 - 2 7 6 6  
Telecopier ( 5 0 2 )  6 2 7 - 4 0 3 0  

Counsel f o r  LG&E Energy Corp. 

B a r  No. 3 7 6 0 9 5  
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CERTIFICATE OF SERVICE 
DOCKET NO. 981042-EM 

I HEREBY CERTIFY that  a true end correct copy of the foregoing has been 
served by hand delivery <*> or by U n i t d  States Hail, postage prepaid, on the 
f o t  louing indiv iduals  h i s  239 hay of November, 1998:' 

L e s l i e  J.  Peugh, Esquire* 
Flor ida Publ ic  Service Commission 
2540 Shumard Oak Boulevard 
Gunter 0ui (ding 
Tallahassee, FL 32399 

Robert Scheffet Wright, Esquire 
John T. LaVis, 111, Esquire 
Landers & Parsons 
P.O. Box 271 
Tallahassee, FL 32302 

Wil l iam G. Walker, 111 
Vice President, Regulatory A f f a i r s  
F lor ida  Pousr & Light Co. 
9250 Nest F l a g l e r  S t .  
Miami, FL 33174 

Uiltiam 5. U i  Llingham, Esquire 
Michelle Hershet, Esquire 
FL E l e c t r i c  Ccoperatives ASSOC., Xnc. 
P.O.  Box 590 
Tal Lahassee, FL 32302 

Susan 0 .  Ritenow 
A s s t .  Secretary & Assr. Treasurer 
Gu l f  Power Company 
One Energy Place 
Pensacola, FL 32520-0780 

Jeffrey A.  Stone, Esquire 
Beggs & Lane 
P.O. Box 12950 
Pensacola, FL 32576-2950 

Jon MoyLe, Jr., Esquire 
Hoyle FLanigan Katz 
210 South Monroe Street 
Tal lahassee, FL 32301 

Gai L Kamaras, Esquire 
LEAF 
7114 Thomesuil(t Road 
Suite E 
Tallahassee, FL 32303-6290 

Charles A. Guyron, Esquire 
Steel Hector & Davis 
215 South Honroe Street 
Suite 601 
Ta 1 Lahassee, FL 32301 

Lee L. Willis, Esquire 
Auslcy & McMuLlcn 
P . O .  Box 391 
Tallahassee, Ft 32302 

Terry L. K a n e r ,  COPE Director 
System Council U-4, LBEU 
3944 Florida E t v d . ,  S u i t e  202 
Palm Beach Gardens, FL 33410 

John Schantzen 
System Council U-4, I8EU 
3946 Fiorida Blvd., Sui te  202 
Palm Beach Gardens, FL 33410 

J .  Roger Hewer Esquire 
O f f i c e  of P u b l i c  Counsel 
111 U. Madison Aye., Rmm 812 
Tallahassee, FL 32399-1400 

Gary L. Sasso, Esquire 
Carlton F ie lds e t  s l  
P.O. 80X 2861 
S t .  Petersburg, FL 33733 

A t  t o r ney 


