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Re.  Docket No. 980561-WS
Dear Ms Bayo:

Enclosed herewith for filing in the above-referenced dockets on behalf Gf_ﬂ-’:lﬁd-l Water
Services Corporation are the original and fifteen copies of the Reply Comments/Testimony of Brian
P. Armstrong.

Please acknowledge receipt of these documents by stamping the extra copy of this letter
*filed” and returning the same to me.

ACK
Thank you for your assistance with this filing

AFA
@}m Sincerely,

CAF
Lt
enneth A. Hoffman

CTR

EAG ——AH/

LEG 5 res

LN 5 ! | Parties of Record

OFC s

reH

S£C 1

bl DOCUMINT Wienr f-DATE
OTH

13401 NovaOR

FPEC-RECORDS/REFORTING




RuTLEMGE, ECENILA, Uﬂtmuu'n. Pussen, & Horksas .

Blanca S. Bayo, Director
Page 2
November 30, 1998

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of the foregoing was furnished by U S Mail 1o the
following this 30th day of November, 1998

Christiana Moore, Esq.

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallzhassee, FL. 32399-0850

Stephen C. Burgess, Esq
Difice of Public Counsel

111 West Madison Street
Room 812
Tallahassee, Florida 323991400

N A BMOFFMAN, ESQ
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A.

WHAT IS YOUR NAME?

My name is Brian P. Armstrong, and I am General
Counsel and Vice President - Legal of Florida Water
Services Corporation.

DID YOU FILE DIRECT COMMENTS/TESTIMONY IN THIS RULE
DOCKET ON BEHALF OF FLORIDA WATER SERVICES
CORPORATION?

Yes.

HAVE YOU REVIEWED THE PREFILED COMMENTS OF MR,
SHAFER OF THE COMMISSION STAFF AND MR. BURGESS OF
THE OFFICE OF PUBLIC COUNSEL?

Yes, I have.

DO fOU HAVE ANY REPLY COMMENTS TO MR. BURGESS'S

COMMENTS?

Yes. On page 2 of his comments, Mr. Burgess posits

the argument that Section 367.081(4) (b) authorizes
the Commission to, by rule, offset prior year's
foregone expense decreases against a filed increase
because the statute refers to “new rates authorized
to reflect the amount cf the change . . . .” I
think it rather clear from the statute that the
"change” referred to is the change in the expense
in the last 12 months, The Legislative history

seema to confirm this. For the Commission's
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edification, attached to my reply comments are two
Florida Senate Staff reports on changes to Chapter
367 made in 15B5. With regard to pass-through
items, both of these reports refer to “pass-through
costs dating back [only] 12 months for the date of
filing.” Thus, it is the amount of the change to a
pass-threugh expense in the last 12 months which is
supposed to be the subject of the pass-through rate
change, ncot any changes prior thereto. [ note that
Mr. Shafer's Attachment C illustrates that the
amount of the 12-month change to his hypothetical
pass-through expense is §.50, but that the proposed
rule would deny full recovery of that amount.
Aside from the argument mentioned above, Mr.
Burgess admits that the Commission is not expressly
glven statutory power to do what it proposes to do
by this rule; Mr. Burygess states that the statute
“does not prohibit offsetting an increase by a
previocusly nonimplemented decrease.” if the
Commission i{s not affirmatively given a power by
the statute, then the Commission has no authority
to exercise that power, as a rule cannot create
such. Further, Mr. Burgess glosses over the

inequity argument 1 made in my direct
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testimony/comments: 1t 1s patently unfalr for the
Commission to offset for prior year's foreqgone
decreases but not accumulate prior year's f{oregone
increases,

DO YOU HAVE ANY REPLY COMMENTS TO MR, SHAFER'S

COMMENTS?

Yes. In addition to the points I have made in
reply to Mr. Burgess' comments, 1 would like to
reply briefly to some of Mr. Shafer’s points. On
pages 5 and 6 Mr, Shafer states that the proposed
rule would not impose a pass-through rate decrease.
Yet, that is exactly the effect which the staff
intends for the proposed rule to have: put the
utility in the position staff believes the utility
would be in had it filed for a pass-through
decrease in a prior year. On page 7, Mr. Shafer
opines that the Commission has the authority to
require prior years cost information pursuant to
Section 367.121(11lci, Florida Statutes. Thae
Commission has the power pursuant to the cited
provision to require a utility to file “reports,”
but I do not believe it 15 appropriate or correct
that such a power may be invoked to so drastically

alter the only filing requirements established in
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the statute for pass-through filings =-- a simple
“yerified notice” and earnings “affirmation.” 1
take it that by invoking Section 367.121(1)(c) Mr.
Shafer concedes that Section 367.081(4) (b) does not
empower the Commission to require 3 years of
historic information.

On pages 8 and 9, Mr. Shafer discusses the
prospect of what he calls "double recovery" of an
expense item. As stated in my direct comments, I
maintain that this perception is wrong. The pass-
through statute was nct designed for the Commission
to perennially micromanage rates for one or more
expense items. All expenses do not remain equal
from year to year, as Mr. Shafer presumes. The
pass-through statute was designed to provide a
simple mechanism for affecting rate changes to
reflect l2-month changes in certain expensc iltems
through the utility's filing a verified notice and
affirmation.

On page 9, Mr. Shafer asserts as does Mr.
Burgess that there should be no accumulation of
prior year's foregone pass-through increases
because the utility controls when i1t files for a

pass-through. I find it ironic that staff would




like to effectively wrest away that utility control
when it comes to a foregone prior year’'s pass-
through decrease.

Q. DO YOU HAVE ANY FURTHER COMMENTS AT THIS TIME?

A. Ho.
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water and Sever Systems §8 175 by
genator McPherson
{As passed by the Legislature)
1. SUMMARY:

pPresent Situation:

chapter 167, rlorida statutes, provides for the regulation of
certain vater and sever systems by the Public Service
Cosmission (PSC). Prior to the issuance of a permlt by the
Department of gnvironmental Regulation for the construction of
s new vater and sever facility, the utility must cbtain &
certificate from the PSC lutharl:in? it to provide service.
The certificate delines the utility's service territory and can
be subsequently amended to gxtend the utility's service
territory. Section 167.061, r.5., establishes the procedures
by vhich a water and sewer utilicy can gxtend its service. A
utility desiring to extend its service territory must meet
certaln notice requirements. The utillt{ may make an
spplication to the PSC to amend its certificate providing for
such extension at any time within one year following notice.

gection 367.081(41, F.5., 1984 Supp-. establishes a procedure
by which a water and sever utllity may implement a rate
sdjustment based on & price index for major categories of
pperating costs incurred by yater and sewver utllities, vithout
further action by the PSC. ater and mever utilities can
automatlically td!u:t thair rates based on an annual lndexing of
certain costs and a pass-through ef the f[olloving:

(1) The cost of purchasing gervices
{rom a governmental agency of other
water and sewer utllity regulated by
the PSC;

(2) The cost of purchasing eleceric
pover; or

{(3) The amount of ad valorem tax
assessed against its property.

A vater and sewer utllity is limited to two such adjustments in &
12-month peried, The use of the indexing and pass-through
Trﬁ'lllﬂnl for rate adjustments are limited to the most recent
ndex calculation and ss-through costs ﬂlliﬂT back only 12
months [rom the date © filing., When plications under pbath the
indexing and pass-through provislions w (iled, the flling is
considered as one rate adjustment. A1, within 24 msonths ol the
rate adjustment, the PSC finds that the utility excesdad iLS
authorized rate of return, it may order the utility to refund the
difference to the ratepayers.
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Effect of Proposed Changes:

Chepter 167, F.5., currently requires a certiflcate from the PSC
for nev water and sever facilities under its jurlsdiction., Other
provizsions of the chapter seem to imply that all vater and sewer
utilities under its PSC's jurisdiction must have certificates.
This bill specifically requires that all such vater and sewver
utilities must have a current certiflcate.

Section 403.85), F.S., 1984 Supp., permits the Department of
Environmental Regulation to require the testing of public water
supplies for certain contamirants. Testing for such contaminants
is required for community vater supply systems at least every 1
years. The department has Trn-ulgitid rules to regquire such
testing to be done by certain certified laboratories. This bill
allovs vater and sever utilities to use the automatic pass-
through provisions of s. J67.081, F.S5., 1984 Supp., to recover
from the ratepayers the costs of such vater testing. If the PSC
finds thet the utility has exceeded Its authorized rate of return
after implementing & rate adjustment pursuant to the Elll*thrﬂuqh
provisions, then it may order the uti 1:! to refund the
difference to the ratepayers and adjust its rates accordingly.
Such a determination must be made by the PSC within 24 menths
after the rates have been adjusted by the utility using the pass-
through provislons,

ECONOMIC IMPACT AND FISCAL NOTZ:

Public:

Currently, there are only 5 laboratories in the state vhich have
been certified to do the vater testing vhich the Department of
Environmental Regulstion requires. The costs associated with
such tests range from 760 to $1,100 statevide. These tlgur-:
are generally only for the Initial test and vhere the findings
are negative and no further tests ere required at that time.
Additionsl tests, and therefore costs, are necessary when initial
test results are posltive. The costs of the tests would be
amortized and passed onto the ratepayers through an automatic
rate adjustment. If, however, costs for any vater quality tests
have already been included into a utility's rate, then the pass-
through provisions cannot be used,

It is not knowvn at this time how "“Y water and sever utilities
that are subject to the PSC's jurisdiction do net currently
possess a certlficate from the PSC. The bill vould require such
utilities to have a.current certificate.

Government:

Ho significant impact.

COHMENTS 1
Technical errors - none noted,
AHENDHENTS ¢

Fl by Commerce: Clarifles the time period in which the PSC may make
a Catermination as to & vater and sever utility's overearnings as a
result of sutomatic rete adjustments. No additional impact.
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BILL NO. AND SPOMSOR: Tuler

Water and Sever Systems 58 175 by

Senator McPherson

1.

“l

Present Situation:

Chapter 167, Florida Statutes, provides for the regulation of
certaln water and sever systems by the Public Service
Commission (PSC). Prior to the issuance of a permic by the
Cepartment of Environmental Regulation (DER) [or the
construction of a nev vater a sever facllity, the utility
must obtain a certificate from the PSC lu:hurr:ing it to
provide service,

Section 167.081(4)(a), Florida Statutes, 1984 Supplement,
establishes a procedure by vhich vater and sever utilities may
implement a ra.e adjustment based on a price Index for major
:I!liﬂflil of operating costs ln:urrﬁﬁﬁgr vater and sever
utilities without action by the PSC. vSectlon 167.081(4)(b),
Florida Statutes, establishes a procedure by which utilities
can automatically adjusi their rates based on & pass-through of
certaln costs.

A water and sever utilicty s limited to two adjustments in a 12-
month period and the use of the indexing and pass-through
provisions for such adjustments are limited to the most recent
index calculation and pass-through costs dating back I2 months
from the date of [illng. When applicatlons ungrn the indexing
and pass-through provisio are filed, the filing is considered
as one rate -;gultltnt. £, vithin 24 months of the rate
adjustment, the PSC finds that the utility exceeded its
authorized rate of return, it may order the utility to refund the
unauthorized return to ratepayers.

Part VI of section 403.85), Florida Statutes, 19684 Supplement,
requires DER to adopt and enforce regulations relating to the
testing of public water supplies for certain contaminanta. The
department has required by rule that such testing be done by
certaln certifled laboratories meeting certaln criteria every
three years.

Effect of Proposed Changes:

The bill requires that each utility subject to the commission's
jurisdictlon possess a current certilicate.

The blll allowvs vater and sever utllitlies to use the automatic
pass-through provisions of section J&67.081(4), Florida Statutes,
1984 lupplil-nt;fru recover from rategayers the costs of such
vater testing. f the PSC flinds that the utility has exceeded
its authorized rate of return after ilgllllntlnq a rate
sdjustment pursuant to the fais-thrnug provislons, the
comsisslon ma, order the utility to refund the unauthorized
return to ratepayers and to adjust its rates accordingly. Such a
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determination must . made by the PSC vithin 24 months after the
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A. Public:

There are 5 laboratories in Florida
vater testing recuired by pen.
between §760 to $1,100. 1If the res
tests, or costs, are necessary. 1If
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the costs of the tests would be pas
through an automatic rate adjustmen

lity using the pass-through

vhich meet DER's criteria to
The cost of initial tests is
ults are negative, no more
the results are positive,
cessary. It is assumed tha:
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To the extent certain water and sever utilices subject to the

PSC's jurisdiction are nct in posse
certificate, those utllities will i

sslon of a current
Acur the cost of an

spplication fee and annusl regulatory assessment fees. It s

assumed these costs will be passed
form of higher rates,

B. Governmentj

According te PSC staff, the require
under its jurisdiction which do not
obtain cne will result in increased
form of spplication fees and annual
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The provisions of the chapter do not pr
reneval of a certificate, but do provid
suspension of & certificate. It would

require wvater and sever utilitles under t

to possess & "valid®” certificate rather

SB 175 vas ordered enrolled on Hay 27,
IV. AMENDMENTS:

Fi by Commerce: Clarifies the time per

a determination as to a water and sever

result of sutomatic rate adjustments.

©n to the ratepayers in the

ment that certain utilicies
POsSsess current certificates
revenue to the PSC in the
regulatory assessment [ees.
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