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REBU'l"l'AL TESTIMO!iY OF CARL WENZ 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

REGARDING THE INVESTIGATION INTO POSSIBLE OVERCOLLECTION OF 

ALLOWANCE FOR FtJNDS PRUOENTLY INVESTED IN 1.1\I<E COUNTY 

BY LAKE UTILITY SERVICES. INC . 

DOCKET NO. 980~83-WU 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

REBUTTAL TESTIMONY OF CARL WENZ 

BEFORE THE FLORIDA PUBLIC SERVICE COMM ISSION 

REGARDING THE INVESTIGATI ON INTO POSSI BLE 

OV£RCOLLECT10N OF ALLOWANCE FOR FUNDS PRUDENTt.Y 

INVESTED 

I N LAKE COUNTY 

BY LAKE UTILITY SERVICES, INC. 

DOCKET NO. 980483-WU 

Kr . Man"" ' plaaae atate yo ur bueine aa affiliation 

and a ddreaa f or t he record? 

1 am the V1ce President of Regulatory Matte r s for 

Utilities, Inc. and all of lts subsidlariee, 

including Lake Utility Serv1ces, Inc. ILUSI). My 

bus1nese address 1s 2335 Sa nders Road, Northbrook. 

Illinois 60062. 

Ha ve you pre viou aly fi led direc t tea timony i n t hio 

p r oceeding? 

Yes. 

Whe t i a the purpoa e o f your rebutta l t e a t imony? 

The purpose of my rebuttal test1mony is to respond 

t o the direct testimony o! PSC S~atf wltneeoeu 

Willis a nd Chase . 
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sgspoNS£ TQ MR· WILLIS 

Q. On page• S and 6 o f bia pref ilad direct t eat imony. 

A. 

Q. 

A. 

Kr . Willie deac r ibea the baaia for the 

dataraillation 1n Orde r No. 19962 o f AI'PI chargee 

for t ha Craacent Bay aubdiviaion. Do you agree with 

bJ. • daacription? 

Yea . His deacrlptton Is accurate. but. 1t 1s 

incomplete. Because of that he mtsaes the pot nt 

with regard to 1ta appltcab1llty to o ther servtce 

area& o f LUSI and reaches the wrong concluston 

Would you pleaae axplain7 

Mr. Willls•e prem1ee ts that AFPl c:horqes "'ere 

developed for the ·creacent Bay Subdlvlslon· which 

had a build out e xpectation. at tha t t1me, of 106 

ERCe . Actually, ~he Order develope rates. servtce 

availab1l1ty char ges and AFPI charges !or the 

entire LUSI serv1ce area. !t JUOL so happened lhat 

at the time of the or1g1nal c ertlf;cate appltcalton 

and the development o f rates and charges. the 

entire aervice area conatsted of the Crescent Day 

aubd1vlalOn. and the enttre bu!ld out potenttal o! 

the LUSI service area was 106 ERCa. Now, thta may 

jut1t aeem like a matter ot semanttca. but il Ja 

not. It is an important diatir.=tton. Had the rates 
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Q. 

A. 

and charges been deve loped solely f o r one 

subdivision within a serv1ce a rea and not for the 

entire s e rvice area, there might be some log1c t o 

Mr . W1J.l is' a argument that the char ge a a re not 

appl1c~ble to •other service areas of LUSr. • 

Kr. Willi a malta a tlta point tlat bac:auaa the APPI 

rataa wara calculated l ased solely upon t ba non· 

uaad an.d uaaful costa associated witb the Craacant 

Bay Subdivision and tbat bec:auaa c osta f o r aarvi c a 

areas c an vary greatly aapacia lly dua to tbair 

individual contribution laval&, tba UPI cbargaa 

d.eveloped. fo~r ;be o~ri!linal aervi~:e a~rea an Dot 

applicable to tba utended carvic a area. Do you 

agree? . 

No. LUSl has not been apply1ng the AF~I charges to 

another service area wlth a different contnbutlon 

level. LUSl. as directed by the Commission 1n Order 

No . PSC-92-1369-FOF·WU, has applled those charges 

to the extended port1on of the LUSI serv1ce area. 

for which the Conw111as1on has approved the same 

contribution level. The argument that •costs for 

service areas can var y greatly especially due to 

the1r 1nd1vidual contribution levels• is not 

applicable. In Order No . PSC- 92 · 1369-FOF· WU. the 
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Q. 

A. 

PSC speciflcally chose the same teve! o f 
contributions developed fo r the or1g1nal se,-.HcP 
area to be applicable to the extended ae~11ce area. 
because those charges "wtll prov.de for future 
customers to pay their pro rata share o ! the cost 
of linea and treatment plant necessary to prov1de 
cham ser 11ce. • (Or der, page 3.) The Convn1 ss1 on 
r e ached that conclus1on baeed on the Input from 
LUSI that the costa incurred 1n serv1r.g the 
original certificate area were Indicative o f the 
coats faced by LUSt 1n serving the extended service 
area . 

Ia Kr . Willia• a atatameot correct t ha t double 
recovery could occur it APPI i a collec ted t rom 1110re 
tb&n 106 IRCa? 

It could be correct 1! the total coat to serve the 
potentiAl 1,600 ERCa in the extended serv1ce drea 
was the same dollar amount a o to serve the 106 £RCa 
in the orig1nal Crescent Bay aerv1ce area . In that 
hypothetical, but totally unrealleoc. S1tuaoon 
LUSt would 1ncur no coets to eerve customero 1n the 
extended eervice area, all plant would be 100\ uaed 
and useful, and there would be a n • overcollectlon· 
not only of AFPI. but aho se rv1ce ava i l ability 
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Q. 

A. 

charges . But:. that 1s not the case . It 1s well 

documented that LUS! has in·;ested many thousands of 

dollars in lines to be able to serve cuoromers 1n 

the extended serv1ce area. That plant was not 1n 

rate base, and the recovery of related carry1ng 

charges properly came from the AFPI charges to the 

customers hooking up . 

llaa LOBI ovarcollactad AJ'PI, •• a!lagad by Kr . 

Willh? 

No. Mr . WilllP'S allegation 1s baaed solely on h1s 

mialnterpretation of the tariff that 1t was 

improper to collect AFP! from more than 106 ERC&. 

It 18 not baaed on any anal yeis tha t the amounts 

collected from customers hook1ng up were 1n excess 

of the costa a ttributed to hav1ng servi ce ava1lable 

for them. In fact, the Cotrrnission • s approval in 

April, 1999 of a new AFPI charge. appl1cable to all 

new LUSt customers un1formly (1 nclud1ng those in 

the extended services area ) . as testlfled to by Mr . 

Willts. is an 1nd1cat Jon that there has been no 

overcollection, and the )usuficatJon to collect 

AFPI above 106 ERCa still exists . 
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Q. 

A.. 

At page 8 of hie preHled direc t teetimony, Mr. 

Willie etetee that LUSI eboul d have c ome befo re t he 

Comadeeion for oew A.PPI charg ee it i t wan t ed t o 

•lift• the 106 ~C •restric tion~ , o tberwiee it ie 

in violation of Section 367 .091 (3) , Florida 

Statutes . Oo you agree? 

No. LUSI has fully complied Wlth Sect1on 

367.091(3), Flor~da Statutes. That sectton of the 

statuces states that a utlltty can only impose 

rates and charges approved by the Commt sa ton 3nd 

cannot change rate schedules wtthout CofmltSSlOn 

approval. LUSI la charg1ng QDly rates and charges 

approved by the Commission . The rates and charges 

be1ng appl1ed by LUSI are those approved 1n Order 

No . PSC· 92 ·1369·1'01' · WU. A.ddl t l ona l1 y. hav 1 ng to 

come before the Commission to fully justify rates 

or charges thwar·ts the Cormuss1on' a whole purpose 

of reducing rate case expense by cont1nu1ng 

exist1ng rates and charges in a service area 

extension. And as I prev1ously stated 1n my dtrect 

ceatimony, LUSI had no bas1s to come befo re the 

Commission for a new AFPI charge because the 

Commission had already authorized and required LUSI 

to collect. the exi at: ing Cres.:ent Bay rates and 

charges in the extended service area. 
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Further, Mr. Willis's posit1on that LUS! must 

submit a recalculation of add1tional nonused plant 

J.n order to conttnue charg1ng an extsttng AFPI 

ch 1rge is inconsistent and d1s1ngenuous. If he were 

correct, then it would also be necessary to subm1t 

a recalculauon of used and useful 1n order to 

continue charg1ng exist ing mom:hly rates and lt 

would be necessary to submit a recalculation of 

plant investment per ERC in order to cont1nue 

charging exist1ng service availab1l1ty charges. But 

he J\dvocates ne1 ther of those posit ions and w1th 

good reason. Charging the exist1ng AFP! charges 1s 

conslStent. Aga1n . as I prev1ously teat1f1ed 1n my 

direct cest1mony. the rates and charges at Crescent 

Bay were all developed together. They should be 

appl1cable 1n the extended serv1ce area together 

and the limit1ng number of ERCs to which the AFPI 

applies should continue to be for total bu1ldouc. 

unc1l the rates and charges are changed 1n another 

proceeding . Mr. W1l l1a accuses LUSI o f p1c~1ng and 

choosing, but it 19 Mr. W1ll1s that 1s do1ng the 

picking and choos1ng. 
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Q. 

A. 

At page 10 of hi• prefiled direct te•timony, Mr. 

Mill i e 4i• cu••ee the development of the new A!IPI 

chargee for LOSI that became effective on Apr il 15, 

1998. Bow ia that relevant to thi • •it ua tion? 

It is relevant because it supports what LUSI has 

been cluming all along 1n this case · ( 1 J that 

AFPI rates should be un1formly applied 1n the 

service areai and (2} that the 106 ERC 

•restriction• for the extended servi ce area was 

art i ficial and the just1f ica tion for AFPI charges 

still exists. 

Mr. Willls•s )US't l fication for a uniform AFPI 1n 

the mosl recent LUSI rate appl1cat1on was the 

approval of uniform monthly rates. :ihen the 

Commtsston approved LUSI's pet1t1on to extend 1ts 

oervtce area 1n 1992. 1 t directed that ex 1st! ng 

service rates be applted untformly to the e x tended 

serv1ce area. So. Mr. Will1s's just1t1cat1on !or a 

uniform applicat1on o f APPI charges 1n LUSt's 

extended service area, ex1sted in 1992 ao much as 

1t does now. It LS disingenuous of htm to conclude 

otherwtse, It i s disingenuous to argue that 

applying month ly rates to 1,600 ERCs and SAC's to 

1 , 600 ERCa and APPI to 106 ERCo 10 uniform whe n all 
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Q. 

A. 

three types o! charges were developed !rom the same 

numbers. The Commiss1on directton, that "the 

customers in the territory added herun ahall be 

characd the rate and chorgcs approyed 10 LAkt 

Utility Scrytce s. Inc . 's tontf f or the Crt:acs:nt 

Boy •totem . .. • (emphasis added). 10 consucent tn 

and of itself and consistent with the basts seated 

by Mr. Will i s for his argument. 

What is yol.lr concl usion reqardblg Mr. Killh • s 

testimony? 

While I may not disagree wi th Mr. W1ll1s' s general 

statemdnt o f the purpose of AFPI , h1s theoretical 

tesc1mony is simply not supported by facts 1n the 

LUSI c ase . LUSl has been colleCt ing rates and 

charges, includ1ng AFPI charges . from customers In 

the e>ttended servLce area 1n accordance Wi th the 

direct ion of the Comm1ss1on'a o rder. Wh"n those 

rates and charges were made appl1cabl e to the 

e>ttended service area it was based on the 

Commission Scaff's conclusi on that they were mosl 

1ndicat1ve of the costs to serve c~scomers .n the 

e>ttended service area . LUS! cont1nues to make 

sizable investment a in plant to ae r ve thooe 

customers, over and above the initlal 1nveatment at 

9 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

1'1 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2'1 

25 

Crescent Bay, thus never pla cing itself in a 

position ot hav1ng zero non·ua~d plant aga1nat 

which to collect those charges. 

RESPQNSE TQ ~S. CHA5E 

Q. At page 6 ot her preHled direct testimony, l(e. 

A. 

Chase indicates that in l•hibit 0 filed by LOSI in 

its certificate amendmant applic ation, it did not 

file a propoaed t ariff aheet containing the AJ'PI 

charges . Ie aha correct? 

Yes. Exhibit 0 to the ce r tlflcate amendment 

application responded to the Part YIII Iar1ffs and 

Annual Rs:oorts requirement for cop1es ot ·sample 

revia1ona to the •Jtillty' o tanff (II) to 1nco rpcrate 

the proposed change to the cert1f1cated terrttory.• 

LUSt provided copies of tanff pages relaung t o 

the certificate h1story. the terrnonal and 

community deacr1ptiono, and the monthly and 

miscellaneous rate shee ts, only. None or the other 

tariff factors were addreooed 1n these eample 

revia1ons; there was no requ1rement that they be 

addressed, and there were no changes anttc.pateo t o 

be addreeeed . 

10 
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Q. 

A. 

Q. 

A.. 

Than on page 7 of bar pre filed direct taetimooy. 

Me. Cbaea drawa a concluaion that ainca LUSI bad 

not fi : ad AYPI tariff abaete with ita applic ation, 

it waa •clear• that the utility waa not raqueeting 

nor anticipating charging AJ'PI in tba extended 

territory. Ia bar concluaion correct? 

No. That 1s really reading someth1ng into the 

application that is not there. Wh1le she observed 

that we did not f1le an AF PI carl ff sheet. she 

failed :o observe that we did not file a Serv1ce 

Ava1labil1ty Charge tar>ff sheet etther. Yet, there 

does not appear to be any dispute aa to !..US!· s 

intent to apply exist1ng SAC charges 1n the 

extended t erritory. 

At page 6 o f bar prafilad direct t elti.alony. M.a . 

Chaaa pointe out that in e developer egraemant with 

Tony Hubbard, dated June 26 , 1992 , no mention waa 

meda o f an AJ'PI charge. Ia abe corract7 

Yes . It 18 true that there 18 no d1rect ment1on o ! 

an AFPI charge. aut, tho t la not 1 nd 1 cat 1 ve o r 

anything. To underoeand ehio, one only hao co 

conaider this agreement in the context in which the 
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developer agreement was ,..repared. Mr . Hubbard was 

considering develop1ng some property 1n an area 

close t o, but outs1de of the ~US! service area. The 

property was not Wlthin any utility's serv1ce area. 

but H. was w1thln the area 1nto wh1ch LUSI was 

petition1ng to extend service. ~USI entered into an 

agreement t o express .its w1 !l1ngnees and curr.11i tment 

to serve and to provide ev1dence to the CommlSSlOn 

of a need for serv1ce. Because the Hubbard property 

was not located within an existing serv1ce area, 

there were no rates or charges applicable to lt. So 

LUSI prepared an agreement that established lts 

abil1ty and co•mu tment to serve and Hubbard's 

monetary comnutment to accept serJlce. The 

co~m~itment requ1red of Hubbard was a letter of 

credit in the amount of $85.000 from wh1ch LUSI was 

entitled to draw down toward the expendnures 

1ncurred in constructing tnterconnectton 

fac1l1ties . LUSI, 1n turn would c redit Hubbard '"lth 

the collection of all aoproyed tap-on fees for the 

first 85 dwelling unus. In add1t1on. the agreement 

stated that •water usage charges shall be rendered 

by utility in accordance wlth rates. rules. 

regulotiona ond conditiono of sery1ce from t1me to 

time on file with the Commissior. ond then in 

12 
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Q. 

A. 

Q. 

A. 

effect. • (Emphaus added). So at the t1me the 

agreement waa constructed, LUSl had not commttted 

to what A.O:l of the ratee and chargee for eervtce 

and for connections would be. All that was 

colmlitted to wae that the utilHy would render 

charges a pproved by the Convruaeion a nd 1n 

accordance with the utility ' a rules . regulations 

and cond1tione o f aerv1ce. 

You indica t ed t hat t he Hubbard agre~nt waa d a t ed 

June 26, 1992. What waa t he t iming o f cons truction 

o t the interconnection tacilitiaa and tba r aquaata 

fo r aa rvioe t o homes ? 

Engineer1ng for the 1nterconnect1on fac1l1t1es 

began 1n the Call of 1992, after the Commtseton 

approved the extonaton of the eerv1ce are.s. The 

first ph.sae of construction was co~leted 1n the 

apr1ng of 1993. Dur1ng thla time, LUSI w.sa dr.sw1ng 

down .sga1nat Hr . Hubbard's funds . 

Did Kr . Hubbard pa y Al'PI charge a wban aa l"'·ice wa a 

provided to hia d ave lopD18nt? 

Hr . Hubbard dldn ' ~ pay any chargea htmael r. The 

charge• to connect to the system we r e paid by the 

indiv1duala who built new homes. Those cha rgee 

13 
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Q. 

A. 

Q. 

A. 

Included the appr ove d serv1ce avatlab1l1ty charges 

and AFPI charges . As those charges we r e paid, the 

s ervice a va1 l a bll 1 ty fees were cred1ted to Mr. 

Hubb ard up to the amount p r ov1ded for 1n the 

a g r eement. 

So, gal:ting back to Ma. Cbaaa• • taatimony, what 

b earing do aa tha Hubbazd agreement have on LOSI'e 

intent •• to AFPI? 

I t has no bea r 1ng at all . The intent of the 

agreeme nt was to establt sh commitments on the part 

o f pa rticipants to p r ov1de and accept serv t c e , and 

t o f und the constructlon . There was no Intent to 

address any rates a nd charges othet· than to 

indicate that whatever they were, they would be 

those approve d by the Comm1ssion and they would be 

r endered in accordance with the uullty's rules. 

regulat ion. and cond1t1ons of serv1ce. 

Do you have f ira t band knowledge of LOSI'a intent 

at tha tima of tha certificate amendment 

application? 

Yes. Then, as now, I was responsible f o r the 

uti l ity's rat es, revenue requirements and !ll1ngs 

with regula tory agencies. 1 was responsible for the 
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Q. 

A. 

Q. 

A. 

flling of LUSI's appltcatton to amend 1(11 

certtficate co which Ms . Chaqc refers. 

Did you intend for tba exiating APPI cbargaa to be 

applicabl e in tbe extended aervica area? 

Yes . I tntended for a ll of LUSI • s ext sung rates 

and charges in the Crescent Bay serv1ce area to be 

applicable in the extended setvice area. 

At page 9 of b.er prefiled direct t eatimony, Ha . 

Chaae etatee that it waa not Staff' a intent (in 

1992) to approve a tari ff allowi ng tbe collec tion 

of AFPJ ob•~s•• 1n tnt ~441t1onll t trr1t9;y. ~•r• 

you aware o f Staff'• poeition? 

No, not until I recetved Staff's preftled testimony 

in this proceeding on November 23, 1998. I became 

aware, in September, 1997, throuqh earlier 

correspondence r egarding this inves~:igation, that 

Staff had at that tlme tnterpreted l in September. 

1997), the tar1f f to~ allow AFPI to be collected 

in the extended service area, but I had never been 

aware, until now, that they had not tntended l t to 

be allowed. 
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Q. 

A. 

I>oea it matter whether Stafl intended the APPI 

charge to be collected in the extended aervice 

area? 

No. What matters is that the tar!ff•s do all ow lt 

to b~ col l ected. What matters is that, on its !ace, 

Order No. PSC-92·1369 - FOF-WU r equires that the 

rates and chargee approved in LUSI's tariff f or the 

Cr escent Bay system s ha ll be charged i n the 

extended terrltory . 

Further, 1t appears that Start' a ·Intent • o f wha t 

the Order (1s aued in 1992) meant and what the 

t~r1ffa (~pproved 1n 199)) meont was not ~vcn 

formulated untll 1998. LUS I informed Staff 1n 1993 

that 1t was charging AFPI in ~he extended serv1co 

a rea , at the Olesen development . St11ff raised no 

objection (either written , verbal or otherwise). 

But, 1n September. 1997 (Exhiblt CW• l ___ . ooc.J. 

St aff suddenly "interpreted" that AFPI cou ld not be 

collected from anyone 1n the ext ended serv1 ce area. 

Then 1n JAnuary. 1998 !Exh1b1t CW-1 . Doc. 51. 

Staff changed 1ts "1nterpretat1on•, conclud1ng that 

AFPI could be collected from within the extended 

service araa, but only up to the same number (106 

ERCs) which applied to the orig1nal Crescent Bay 
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Q. 

A . 

aubdivlaion befor e the serv1ce territory was 

extended . Then in November, 1998, with the fil1ng 

of its direct testimony. Staff 1nd1cated chat 

regardless of ita pr1o r 1nconeistenc 

"intrrpretatlone• , l t really never "intended• Cor 

AFPI to be collected at all from w1th1n the 

extended service a r ea . Whatever St:a f t • e • intent • 

may be , it i s d1fficult to pin down . But 

regardle3s, it io Irrelevant in this cas~. 

Ia your opiaioa, wb& t i a tbe r eal ia•ue t o be 

dec ided by tbe ComD!••ioa in tbia proceeding? 

The real iaaue io whether LUSI should be p~naltzed 

for comply1ng w1th the requirements of a COmrnl SBl"'n 

order and the prov1o1ons of a Comm~sa1on approved 

tar1!f simply becauae the Scat! belatedly has 

decided it doean't l1ke the terma of th~ tarlff the 

Commiasion approved. As ! po1nted out 1n my d1rect 

test imony, that around September, 1993, only s1x 

months after the tariffs were placed ln etfect , the 

ioaue of the appl icabili ty of AFPI charges 1n the 

extended service area was addressed by CommlSBlOn 

Staff 1n reaponse to an 1nqu1ry from o developer . 

The Staff affirmed the aervice ava-lebllltY char gee 

but did not address APPI chargee. LUSI 1mmed1ately 
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poinced ou~ this omiss1on to the Comm1ss1on Staf( 

in a letter dated October 14, 1993 (Ex.hlbtt ( C'II-

3) , Doc.21. ln that letter, !.USI informed Staff 

•hac iC (Staff! had faded to mencion the AFPI 

charges •which are a part o f the approved Crescent 

Bay tariff. • The Staff did not respond to our 

letter. The Staf f adm1ts it rece1ved the letter and 

never responded to it. Since that time, LVSI has 

collected thousands of dollars in ~ood fa lth. the 

vast majority of which is from developers . 

Although Staff had fu l l knowledge of what LVSI was 

collecting and from where it was collectlng. lt did 

not 1ndicate that any disagr eement or concern. 

Then, after six years of silence, Staff says, Oopsl 

We never intended for that money to be collected -

give 1t back to the developers. That 1s the 1ssue 

for che Comm1ss1on to dec1de. Is "Oops 1" a va l1d 

reason to conC1Scate funds properly received by 

LUSI to compensate for the carry1ng charges 

assoc1ated with hav1ng plant available to eerv1 ce 

those developers? 

The Commission should !1nd that LUSI hao properly 

collected APPI in accordance with the Commiso1on•s 

order and LUSt's approved cariffi that the 
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Q. 

A. 

al l egations of over col l ect1on o f AFPI charges are 

unf ounded and unauppor~ed, and t ha t LUSI should be 

allowed t o retain , as revenues, t he AFPI charges 

collected. 

Do•• that e~lete your rebutt al teetimooy? 

Yeo i t does . 
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