MEMORANDUM

December 15, 1998

TO DIVISION OF RECORDS AND REPORTING (BAYO)

: [AaM
FROM : DIVISION OF WATER AND WASTEWATER (REDEMANN)
RE

DOCKET NO. 981781-SU, APPLICATION FOR AMENDMENT OF
CERTIFICATE NO. 247-S TO EXTEND THE SERVICE AREA TO THE

BUCANNEER ESTATES IN LEE COUNTY BY NORTH FORT MYERS
UTILITY, INC.

Enclosed please find a letter dated December 9, 1998 from Mr. Martin S. Friedman from
the Law Firm of Rose, Sundstrom & Bentley, which should be placed in the Docket File.

C:\wp6\981781 A.RPR

AEA CC: Division of Legal Services (Ferguson)

Division of Records and Reporting (Security File)
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) : Law QFFICES
RosE, SUNDSTROM & BENTLEY, LLP
2548 BLarsTONE Pines Drive
Tarasiassse, Frorma 32301
(850) 87746555
) MATING ADDRESS
CHRIS H. BENTLEY, PA. PosTOm?:EBOX 1567
F. MARSHALL DETERDING 'FALLAHASSEE, FLORIDA. 32302-1567
CAROL L. DUTRA December 9, 1998
MARTIN 5. FRIEDMAN, PA.
Jomn R. TJ'ES!GNS P-!;A TEBCOPER (850) 656-4029
DAREN L. SHIPPY
£ SoADSTROM, PA. VIA HAND DELIVERY

DIANE D. TREMOR, PA. R M.C. R
JOHN L WHARTON RECEIVE o?cmzm
Mr. Richard Redemann ‘
Florida Public Service Commission neq U9 1999
Water and Wastewater o o Commission
2540 Shumard Oak Boulevard ?ﬁ@”ﬁ%gﬁﬁﬁwmwmma
Tallahassee, FL 32399-0850

Re: Docket No. 981781-SU; Application for Extension of Service in
Lee County, Florida to Buccaneer Estates
Qur File No. 16319.29

Dear Richard:

You asked that I provide you with a copy of the DEP Consent
Order which required the Buccaneer Mobile Estates Wastewater
Treatment Plant to connect to North Fort Myers Utility, Inc. I
believe that some historical information will help put this matter
into perspective. In 1991, Lee County adopted Ordinance No. 91-01,
which required mandatory hook-ups to central sewer systems when
they are available to property previously served by an on-site
disposal system. A copy of that Ordinance is enclosed for your
information. On November 19, 1997, this law firm, on behalf of
North Fort Myers Utility, Inc., advised Mobile Home Communities,
the owner of Buccaneer Estates, that it was invoking the provisions
of Ordinance 91-01 and that NFMU expected connection within 365
days of that date, which coincidentally coincided with the
expiration of the Buccaneer Estates wastewater treatment plant
operating permit. A copy of that letter is also enclosed.

The DEP, in order to resolve the outstanding environmental
problems at the Buccaneer Estates wastewater treatment plant, sent
Mobile Home Communities a proposed Consent Orxrder, a copy of which
is enclosed. Buccaneer Estates did not enter into the Consent
Order for fear that it would appear as if it was consenting to the
DEP action, which would have pcssibly had an adverse effect in its
actions under Chapter 723, Florida Statutes, for passing through
the costs to the park residents. However, that proposed Consent
Order does set forth the problems that existing at the wastewater
treatment plant. You will also note at paragraph 10 the reference
to connecting into a regional sewer system which refers to NFMU.



Mr. Richard Redemann
December 9, 1998
Page 2

If I can provide you with any additional information, please
do not hesitate to give me a call.

Very truly yours,

)

MARTIN S.JFRIEDMAN
For the Firm
MSF :brm

Enclosgures

cc: Mr. Jack Schenkman
Dr. Michael Schenkman
Dr. Joel Schenkman
Mr. Tony Reeves

Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 32301
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LOSE, SUNDSTROM & BENTLEY, v 2
2548 BLAIRSTONE PINES DRIVE
TALLAHASSEE, FLORIDA 32301

(850) 877-6555

MAILUNG ADDRESS

CHRIS H. BENTLEY. PA.
F. MARSHALL OETEADING POST OFFICE BOX 1347
BAIAN L DOSTER TALLAMASSEE, FLORIOA 32302-1%567
MARTIN 5. FRIEOMAN, P A, _

TELECTMER (850) 8564029

JOHN R, IENKINS, P.A,
STEVENT. MINDUM, PA.
ACBERT M, C, AOSE

DAREN L SHIFPY

WILLIAM B, SUNDSTROM, PA
CLANE D. TREMGRA. PA,

JCHN L WHARTON November 19, 1997
Mr. Larry Knight
Mobile Home Communmnities ’ R
28050 U.S. Highway 19, North EC'
Suite 406 2 1y
Clearwater, Florida 34621 Lo €€ 0 . 17)
IW:S".OQ Ubﬁc , 9‘9
Re:  Buccaneer Village Mobile Home Park ""afff;‘,'f’ec g

Wastewater Trearment Plant

Dear Mr. Knight:

On several previous occasions we have advised you, on behalf of our client, North Fort
Myers Utility, Inc. ("NFMU™) that central sanitary sewer service is available to the Buccaneer
Village community in North Fort Myers, and further, that NFMU has a 16 inch force main
aburting the entire northern perimeter of the subject Park. ‘The first such notice was by my letter
of November 18, 1996 to Paul Adams of STES, your agent. Therefore, pursuant to Lee County
Ordinance No. 91-01, you are again reminded that Buccaneer had one year from that date of
Notice of Service Availability from the central system (NFMU) to interconnect.

Further, we note that the Florida Department of Environmental Protection Operating
Permit for the subject facility expires on November 23, 1998, which coincides with the second
anniversary of your date of mandatory interconnect. The cost and expense, and six month lead
time involved in preparing an application for renewal of the operating permit for the subject
wastewater treatment plant is substantial. According to our client’s information, the wastewater
treatment plant at Buccaneer Village cannot pass the required mounding test at the percolation
ponds, and further (on information and belief) the plant cannct harndle, either hydrologically or
biologically, the through-put of the system during both the peak months of occupancy and also
the peak rainfall months. Therefore, it is only proper that we begin at this time designing the
most favorable interconnect terms and conditions that we can on behalf of the subject Park and

its residents.



Mr. Larry Knight
November 19, 1997
Page 2

I look forward to working with you in negotiating an acceptable service agreement.
Sincerely,

ROSE, S STROM & BENTLEY, LLP

William E. Sundstrom, P.A.
For the Firm

WES:jmt
cc: David Fell, Esq., MHC
A. A. Reeves, NFMU

ROSE. SUNDSTROM & BENTLEY, LLP
2648 BLAIRSTONE PINES CRIVE, TALLAHASSEE. FLORIDA 3230t
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LEE COUNTY ORDINANCE NG. _91-01

AN ORDINANCE OF LEE COUNTY, FLORIDA, TO

PROVIDE FOR THE MANDATORY CONNECTICN or

ON-SITE SEWAGE DISPOSAL SYSTEMS TC PUBLICLY

OWNED OR INVESTOR-OWNED WASTEWATER COLLECTIOCN

SYSTEMS AFTER NOTICE THAT SUCH A SYSTEM IS

AVAILAEBLE: PROVIDING FOR DEFINITICNS:

PROVIDING FOR AN ADMINISTRATIVE WAIVER OF THE

MANDATORY CONNECTION; PROVIDING FOR

PENALTIES FOR VIOLATION; PROVIDING FOR REPEAL

oF ORDINANCE 76=-17: FROVIDING FOR

SEVERABILITY AND AN EFFECTIVE DATE.

WHEREAS., Section 1, Chapter 69-234, Laws of Florida,.
1969, provides that in accordance with the provisions of Article
VIII, 8§ 1 of the Florida Constitution, counties shall have all
powers of local self government including government, corporate,
and proprietary powers to enable them to conduct <county
government, perform county functions, and render county
services, and may exercise any such powers for county purposes
for health, safety, or welfare of its citizens not inconsistent
with general or special law:. and,

WHEREAS, the Board of County Commissioners have
previously adopted a Lee County Comprehensive Plan (the “Lee
Plan") which incorporates the valid state and federal law
objectives, which 1include, respectively, re-use of treated
sewage effluent for groundwater recharge purposes and the
elimination of as many source points of pollution as possible,
as 1s mandated by federal public law 92-500, and this ordinance
is in furtherance thereof; and

WHEREAS, the Board of County Commissioners of Lee

County. Florida, recognizes that Lee County currently has, and

will continue to have in the foreseeable future, far too many



package sewage treatment plants and septic tanks te allow and
provide fér the continued protection, planning, and management
of Lee County's water resources; and,

| WHEREAS, the county desires to encourage the re-use of
wastewater and to prevent the increasing degradation of Lee
County's water resources, both surface and ground waters
resulting in a lower quality of life and potentially substantial
increases in cost for water and sewerage services in the future,
and to protect and provide for the continued health, safety, and
welfare of the citizens of Lee County: and

WHEREAS, the Board of County <Commissioners recognizes

that in the general interest of the public and to promote the
general health and welfare of said public it is necessary to
encourage the use of publicly owned or investo:-owned sewerage
systems and to minimize the use of on-site sewage disposal
systems,

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OQF COUNTY

COMMISSIONERS O? LEE COUNTY. FLCORIDA:

SECTION ONE: MANDATCRY HOOKUPS TO CENTRAL SEZWERAGE SYSTEMS

The Board of County Commissioners declares that it 1is
the policy of Lee County to require that esch ocn-site sewage
disposal system in Lee County, developed under the provisions of
applicable law (except approved on-site gray water systems
developed under the provisions of law and administrative rules),
shall connect to a public., non-profit, or investor-owned central

wastewater collection system within 365 days after notification



by mail or by publication that such a system's collection lines
have been installed immediately adjoining the property served by
the on-site system. . Upon such connection, - the owner or
beneficiary of such on-site system shall cease to use any other
method for the disposal of sewage, sewage waste, or other
polluting matter. All such <connections shall be made in
accordance with the applicable rules and regulations for such
connections, which applicable rules and regulations may provide
for, among other things, a charge for making any such connection
in such reasonable amounts as shall be determined by the
appropriate authority and pursuant to applicable law.

On-site sewage disposal systems other than standard
septic tank systems shall be exempt from this section provided
that such a system has maintalned continuous compliance with all
rules, orders, statutes, and/or regulations, relating to the
§pe:ation and maintenance of the facility, of any regulatory -
agencies or governmental authorities having jurisdiction over
that facility.

The Board of County Commissioners shall be the final
administrative decision-making body with respect to all issues
relating to the mandatory sewer connections pursuant to the

terms and conditions of this Ordinance.

SECTICN TWO: DEFINITIONS

(1) "Continuous Compliance™ shall mean that the

on-site sewage disposal system has not been out of compliance at

any time during the preceding 12 months before the notification



by mail or by publication as referenced in Section One of this
Ordinance; with any rule, order, statute, and/or regulation
relating to the operation and maintenance of theé facility of any
regulatory agencies or governmental authorities having
jurisdiction over that facility. If an equipment malfunction
that causes a transitorf or temporary violation is immediately
repaired by the owners of any affected system, such malfunction
shall not be deemed or construed to cause the system to be out
of "continuous compliance" for purposes of Section One, herein.

(2) “"On-site sewage disposal system" shall mean any

sewage treatment or disposal facility not equipped for effluent
re-use, whether serving individual ©buildings or  units, or
several buildings or units, which treats or dispeses of human
body or household typé wastes. Such systems 1include, but are
not limited to, standard septic tank systems, laundry wastewater
systems, and individual "package" sewage treatment plants which
are 1installed or proposed to be installed on land of the owner
¢r on other land to which the owner or owners have the legéi
right ﬁo install a system and which primarily serves or proposes

Lo serve the owner's property or development.

SECTION THREE: ADMINISTRATIVE WAIVER

The requirement of mandatecry connection as set forth
above may be waived administratively by the County Administrator
if he or she, or an authorized representative or ageat, with the
approval of the Department of Health and Rehabilitative

Services, determines that such connectiocn should not be



-

required. Any such waiver shall be limited to a specified time
period, not to exceed 365 days., and shall be based on a written

finding that one or more of the following conditions exists:

(A) The central wastewater system does not have

sufficient «capacity to serve the additional

demaqd: or

(B) Connection to the central wastewater systen
imposes an undue financial Thardship if such
connection is made within the time period as

specified in this ordinance.

SECTION FQUR: PENALTIES

A violation of the provisions of this Ordinance shall
constitute a3 misdemeanor of the second degree, punishable as
provided by Florida Statutes, for each day or time of
occurrence. Additiocnally., a violation of the provisions of thi;
Ordinance may be punishable by & civil fine of up to $1,000.00

per day for each day or time of occurrence.

SECTION FIVE: REPEALER

Lee County Ordinance No. 76-17 1is superseded by this
ordinance and is therefore repealed and of no further force and

effect,

ar



SECTION SIX: SEVERABILITY

If any section, subsection, sentence, clause, or phrase
or if any portion of this Ordinance 1s found fer any reason to
be 1invalid. or unconstitutional by any court of competent
jurisdiction, such portion shall be deemed a separate and
distinct, an independent provisions, and such holding shall not

affect the validity of any remaining portions thereof.

SECTION SEVEN: EFFECTIVE DATE
The provisions of this Ordinance shall become effective
immediately upon receipt from the Secretary of State that said

Ordinance has been duly filed with the Secretary of State of the

State of Florida.

THE FOREGOING ORDINANCE was offered by .
Commissioner Judah , who moved its adoption. The
motion was seconded by Commissioner _St. Cerny . and being put

to a vote, the wvote was as follows:

JOEN E. MANNING AYE

DOUG ST. CERNY AYE
RAY JUDAH AYE
VICKI LOPEZ-WOLFE AYE
DONALD SLISHER ABSENT



DONE AND ADOPTED this 2nd day of January, 1691.

ATTEST:......,

BOARD OF COUNTY COMMISSIONERS
CF LEE COUNTY, FLORIDA

By T Clleecle Q

Vice-Chairmin(/

AFPROVED AS TO FORM:

Irfice of County Attorney

(6569x)



“Charlie Green ™
Clerk Of Circuit Court
Lee County, Florida

STATE OF FLORIDA

COUNTY OF LEE

I, Charlie Green, Clerk of the Circuit Court, Lee
County, and ex-0fficio Clerk to the Board of County
Commissioners, Lee County, Florida, do hereby certify
that acknowledgment has been received from the
Secretary of State on this 11th day of January, 1991, at
8:48 a.m., of the filing of Lee County Ordinance No.
21-01 duly acdopted by the Board of County Commissioners
at their meeting held on the 2nd day o¢f January, 1991.

-Given under my hand and seazl, at Fort Myers,-

Florida, this 14th day of January, 1$91.

__..\.-.\..

CHARLIE GRETN‘-‘ I EL S
CLERK, Circait Ccury'uzhg

Lee County, Florldax_

.-'-a'

By /Cgfi-’-—'-—a\ < L¢ i L/‘?Lc La.ff_:
Deputy: Clergz N
e
e - \\:__

Clerk of Ceunty Court - Comptroller - Auditor - Recorder - Custodian Of All County Funds

2.0. Box 2469 Forr Myers, Fiorida 33902 (813) 335-2283 Fax: (813) 335 2440
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Re: Lee County - DW et
OGC Case No. 98-1791-36-DW
Buccaneer Mobile Estates WWTP
Deoar Mr. Vous;
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copy snd refum it to the qutmnnt within fifteen (15) daye

I you have any quuliou pleare contact Andrew Barlenbrock at (941)
3¥2-6978. Your mmmion in resolving this case is apprecizted.

MFH/KX/dd

Enclosure -

¢c. OGC (whnclowé)

renreemeny rin :

“Fretect, Conseros ond Minntpe Floridir's Enviranment and Nohural Resource”

Frinied en recycted paper-
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‘PEFOLT TED DTAYS OF PLORIDA
DEPARTMENT OF ENVIROMNENTAL PROTECTION

OPATER OF FLORIDA ULFARTMENT

IN THE OPrICE OF THE
OF ENVIRONHENTAL PROTECTIQN,
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Nuspla s 1,
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compunitico, Ins.
Redpondont.
U |
aoyiooy ORDIER

| . ,
Phis canpant Biiluc ln wnidn and entersn inco nerwesan tho gtate

of Florida Depnrtmefnt of Environmantal Protection ("Department®™)

and Manufactured Home Communities Inc. (“Respondent”) to reach

sarslanant of uusluqlln mubllaps g ippus BavWEd! Lls Buper Luwnl aml
Resspondent. :

The Department finds and the Respondent admits the following:

1. The Departmant is Lhe administrative agency of the State
of Florida hﬁvinﬂ Q%hu pnﬁnr and duty to protsot Plorida;‘n air and
Wates LewdUlves dm:l; tv admlnlster sand enforce the provisions of
Chaptar 401, Florida Statutes ("F.5.1), .:and tho wulos prowulgased
thoraundey, nxeruu; Muinistiatlive Cida (P A.E.) Title 82. The

DCDAZERAnt. han 5u?iﬁﬂinrinn AVvaY thike mattevs aldrssuard in this

H-“nlglllﬂln"“' Fa o LT whi i Lhiw awenduy of Beullon
110018 Foiln .

3. Rampapdent lo Lhw uvwiwe and il cesponsible for Lue

apavalinn nf the m.i:minur Mobile Betates, a u.l/0 MGD oontact
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Jun-24-98 03:27F lee public works 941 © 5 2338 P.03

stabllization wastewater treatment faoility (“Facility”) with
chlorinated affluent to percolation pends. The Facility is

located at Latitude: 26" 41' 20" N Lengitude: 81° 52' 53" W.

4, Respondent violatad Florida Administratlive Code (F.A.C.)
Rule §2-600.750(1) which requires that in the svent that any
treatpent plant, reuse, or disposal system ils temporarily unable
to comply with any of thae conditions of tha permit due te the
breakdown of aquipment, power outagss, destruction by hazard of
fire, wind or by other cause, tha peraittes shall notify the
Department and the local program (where existing). Notificatien
shall be made in person, by telephone, or by telegraph to the
nearest office of the Department and the local program within 24
hours of breakdewn or malfunction. ﬂ raview of the facility's

log book indicated that the facility was washing out on January 8

and 9, 1998. It wag also noted in the log book on Janunary 10,

1988 that the anlarine 1ine war hravan and not repaired untld
January 14, 1998. Departmant racords indicate that tha
Bopa: Luwill Wae bl swbllled P theaes wveulo.

i WeapandAnnt winlatod B2 ¢ Enia §7m60N T4N(1) (&) whirh
states that the release or dispossl ci excrsta, sewage, or othar

wvastawater’'s or demestic vastewater residuals without providing

proper trestment is prohibited. Pipes were found in the

passslineic.. paads JlLlboglin, LfRlULne oW Qo Caubk mamd snbs
the adjscent ground surfaces.

$. Reapondent violatad F.A.C. Rule 62-600.410(6} requires
that all faeilities and eguipment necessary for:the treatment,

reuse and disposal ¢f doxestic wagtavatey of domestic wastewater
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rasiduals sholl ka maintained at a miniemum, so as te function as
intended. The facllity's liftstations were being run with one of
the punps aff. Collection sy=tem lift stations are designed to
be operated with two pumbps.

7. Having reschsd A resolution of tha mattey the Departmant

and the Respondent mutuwally agrse and it is
ORDERED:

e; Respondent shall comply with the following corrective
actions within the stated time pariocds:
(A} Within five (5) days after ths effective date of this

Consent Order Respondent shall retain the services of a

Florida professional enginser for the purposs of:

{1) Evaluating the zubjsct Pacllity including the
offluont dicpocal systes and aggociated sewage
collection system to discover the cause or causes of
the noncompliancs. A copy of this evaluation Shall
be subnmitted to the Department withia thirty (30}
Gays of the effective date of this Consent Ordar.

(2) Designing woéifications of the Facility, effluent
disposal systam, and/er newige collection systens to
ensure the Pacllity and. effluent disposal systen
will fumntian in full and conasistent compliance with
all applicabls rules ¢f the Department.

{3} Complating an appllcation fox a Pepartmant
vastavater pernit to censtruct the modifications
listed in subparagraph 2, above, if such a permit ia
raquired. An application shall ba submitted within
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pixty (60) days of the effective date of this
Consant Order.

Overteeing the construction of any wedifications to
the Facility, effluent disposal system, or
collection syetenm.

Submitting to the Department an engineer's
cartification of completion stating that the
cgonstruction of modifjcations to the Faeility,
effluent disposal system, ©r ¢ollection system have
been censtructed in acserdance with the provisiens
of the wastewater parmit referenced in subparsgraph

-3, above, if applicable.

Contacting the Departmant's Domestic Waste
Compliance Inspector by telephona or in person prior

to the initiation of the trsatment system evalustion’

listed in subparagraphs 1 and 2, above.

Praoviding all requastsd information in writing
within thirty (30) days after receipt of such a
reguest in the event the Department rejuires
additional information in order to process the
wastewator permit applieation listed in subparagraph
¢, above.

Respondent shall complete the construction of ih.
sevage treatment modification referred to in
sub~-paragraph 8. (A} (2). shova, and subnit an
anginesr's certification of cempletion to the
ncflrt-ant within thirty (30) days after the

P.OG
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vastevater permit authorising said construction is
issved,

(B} Every calendar guarter after the sffective date of this
Congant Oxder, Re-pendong shall submit in writing to the
Departaent a report containing information concerning
the status and progress of projects being conpletéd
under this Consant Order, information as to ocompliance
or noncompliance with tha applicable reguiremants of
this Consent Order inaluding construction regquirements
and sfflvent limitations, and any rsasons for
nonconpliance. Such reperts shall also include a
projection of the work to be parformed pursuant to this
Consent Order during the following 12 month psried. The
reports shall be submitted to the D‘plrtﬂlnt within
thirty (30} days following the end of the guarter.

9. Within thirty (30) Aays of the effective date of this
Consant Order, Respondent ghall submit to the anartnenf a
detailed Operation and Maintenance Performance Report meeting all
of the requiremente of Chapter 62-600.735, F.A.C. ‘

10. within ninety %0 days of the effective date of this
Order the facility shall be in full compliance with Chapter 4493,
Florida Statutes ("F.8.%), and the rules pronmulgated thareunder,
Florida Aduninistrative code (F.A.G.) Chapter 62 or connscted te a.
Kegional sewer system.

Ji. In the gvent of a sale or conveyance of the Facility eor
of the proparty upon which the Facility is locatad, if all of the
r-qulrenenés of this Consent Order have not been fully satisfied,
Respondent shall, at least 10 days prior to the sals oY

§
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conveyance of the propsrty or Faallity, (1} netify the Department
of such sale ox coﬁv.yunoo, {2) provide the nane and address of
the purchaser, oé oparator, or parson(s) in control of the
Facllity, and (3) provide a copy of this Consent Order with all

aAttachments to the new owvner. The &ale or convayance of the

Facility, or the property upen which the Pacllity is located
shall not relieve the Respondent nf the obliyations imposed in
this Consent order.

12. Within thircy (30) days of the effective date of this
Consent Order, Respondent khall pay the Department $10,500.00 in
settlement of the matters addressed in this Consent;Ordq:. This
amaunt includes $10,000.00 in civil Ip-nutias for anq.ed
violationg of Ssction 403.161, F.5., and of the Dapartment's
rules and $300.00 for acsts and sxpenses incurraed by the
Departuent during the investigation of this matter anda the
nttparatioﬁ and tracking of this Consant Order. Paysent shall be

- »ade by cashier's check or money order. The inatrument shall be

Bade payable tc “The Department eof Environmental Protsction® and
shall include thereon the 0GC nuwber asgignad to thig Consent
Order and the notation “Ecosystem Manageément and ncltoratioﬁ
Trust Fund.” The paynent shall bs sant to the Departmant of

Environnantal Protection, P.O. Box 2549 Fort Myars, Florida
33902-32549,

13. Raespondent agrees ¢ pAy the PDepartment stipulated _
panaltias in the amount of $100.00 per day for eaach and every day

Respondent fajls to timely comply with any of the refuiraments of
Paragraphs 7 through 13 of this Consent Order. A sepirate

stipulated penalty shall bo assessed for each viclation of thia

L]
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P’°7



-

FROM ©

JUN-24-98 0I: 40P Teowe

3 pub¥ic works 941 5 2338

Consent Qprder. Withian thirty (30) Says of wvritten damand from

the Departnent, Respondent shall make payment of the appropriate
stipulated penmalties to “The Departmant of Envirenmental
Protection by cashier's check or money order and shall include
thereon the 0GC number assigned to this Consent Ordaer and the
notation “Ecosystem Managamant and Restoration Trust Fund."
Payment shall be zent to the Department of Envivronmental
Protection, P.0. Box 2549 Fort Myere, Florida 33502~254%. The

Departmaent may make demands foy payment at any time after

violatlons ovceur. Nothing in this Paragraph shall prevent the

Departmant from filing suit to specifically anforce any terms of
this Consent Order. Any penalties assassed under this Paragraph
shall be in addition to the settlement sum agreed to in Paragraph
9 of this Conwent Order. If the Departaent is requirad to file a
lavsuit to recover stipulated penalties under this Paragraph, the
Departuent will not be foraclosed from seaking eivil penaltias
for vioclations of thix Consent Order in an amount greater than
the ptipulated penalties due under this Paragraph.

14. If any event, including adninistrative or judicial
challenges by third parties unrelated to the Raespondaert, ocoucs
which causss delay or the reasonable 11knlipood of delay, in
complying with the requirements of this éansant Order, Respondent
shall have theihuxdnn of proving the delay was or will be caussd
by eircumstances bayond the reasonabla control of the Respondent
and could not have baan or cannot be overcema by Respondent’s due
diligence. Economic circumstances shall not be considered
circunstanﬁcs baeyond thes control of Respondent, neor shall the

failure of a contractor, subcohtractor, materialman or othex

v
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agent (occllsctively referred to as "contractoxr™) to whon
responsibility for performance is dalegated to meet contractually
impowsd deadlines be a cause besyand thae cantrol of Ragpondent,

unless the cause of the contractor's late performance vas also

Bayond tha contractor's control., Upen occurrance of an evant

causing delay, or upon becoming aware of a potential for delay,
Respondent shall notify the Department orally within 24 hours or
by the next working day and shall, vithin seven calendar days of
oxal notification to the Department, notify the Department in
writing of the anticipated length and cause of the delay, the
measures taken or to be taken to prevent or minimize the delay

' and the timetable by which Respondent intends to implement these
asasures. If the parties can agree that the delay or anticipated
delay has bean or will be caused by circumstances beyond the
reascnable control of Respondent, tha time for parformance
hareaunder shall be extsndad for a period sgual to the agreed
dslay resulting from guch circumstances. Such agreemant shall

~adopt all reasonable measures nenassiry to avoid or minimize
dalay. Fallure of Respondent to comply with the notice
requirements of this Paragraph in a tinely ulnnnf shall

- congtitute @ waiver of Respondent's right to request an extension
of time for compliance with the reguirements of this Consent
Order. | )

15. Persons who ave not parties to this conﬁunt Oxder, but
wvhose substantial interesta ara affected by this csnsent Order,
bave @ right, pursuant to Sections 120.56% and 120.57, F.5., to
pstition fér‘an administrative hearing on it. The Patition must
contain the information set forth below and must be filed
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(racaivad) at the Nepartwment's OFfFfice af Asneral Connesl, 39NN
Commonwvealth Boulevard, MS# 3%, Tallahassee, r;orida 12399=3000
within 21 days of receipt of this notice. A copy of the Petition
wust also be malled at the time of £iling to the District Office
nimad above at the address indicated. PFajilure to file a petition
within the 21 days cunslitutes a waliver of any right such pearsen
has to an adainistrative hearing pursuant to Sections 120.%569 and
120.%7, p.8,

The petition shall cantain tha tnllnwinq'infnrmntinn:
{(2) The name, address, and telephone number of each petitioner;
the Department's Consent Order identification number and the
oounty in wvhicn the subject hltﬁnz or astivity ils lacated; (b) A
statement of how and when each petitioner received notice of the
Censent Order; (c) A statement of how each petitioner's
substantial interssts ara affacted by the Consent Order; (4) A
statement of the material facta dipputed by petiticner, if any:
(e) A atatcement of facts which patitioner contends warrant
reversal or modification of the Consent Order; (f) A statement of
which Yulee uf slatules putitiober contwinle reiuise Yévelrsal o1
nodification of the Consant Order; (g) A statement of the relief
sought by patitionar, stating pracisaly tha action petitioner
vants the Departwent to take with respect to tha Coensent Order.

If @ patition ie £iled, tha sdainistrative heaving procasa is
designed to formulate ngdﬂcy action. Accordingly, the
Dapartment's final action may be different f£rom the position
taken by it in this Notice. Persons whose substantial interests

will be arfected by any decision of the Department with regard to
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the subject Consant Order hava the right te petition to become a
Party to the procesding. The petition must conform to tha
requirements specified abave and he filed {recsived) within 21
days of recaipt of this notice in the Office of General Counsel
At ThE AbovVe address of the Department. Failure to petition
within the allowed time frame constitutes 2 waiver of any right
such person has to reguest a haaring under Secticns 120.56% and

130.%7, PF.8., and to participaée BE A party to thias proceeding.
Any subseguent intervention will enly bka at tha approval of tha
preaiding viflver upon wotion flled pursuant To 6LU-4.ULD, F.A-C.
A person vhose substantial intarests are affacted by the
Consent Order may file a timely patition for an adninistrative
hearing under Sections 120.569 and 120.57, Florida Statutes, or
may Choose to pursue nadiation as& an alternative remedy under
Section 120.573 bafora the deadlins for £iling a patition.

' Choesing mediation will not adverssly affect the right to e
hearing if mediation does not result in a settlement. The
procedures for pursuing madiation are set forth helow.

Hediation may only taks place iz the Department and all the
particc ta tha pwesesding agras Shat nadishkison in apprapwishe. X

_ person uy pursus mediation by reaching a nediation agresnment
with all parties to the proceeding (which include the
Respondent, the Department, and any person who has filed a timely
and surfizient petition for a hearing) and by showing how the
substantial interests of each mediating party are atffscted by the
Conwent Ordeur. The agrusment must ba filed in (swuulved Ly) ths

02fice of GCaneral Counsel of the Department at 3900 Commonwaalth

10
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Boulavard, Ms §35, Tallahassea, Plorida 32399-1000, by the same
. damdline as set forth ahove for the filing of a petition.
The agresment to mediate must include the following:
(3) The nameam, addrazses, and teleplions numbers of any
persons wWho may attend the mediation;
{b) Tha name, address, and telaphona numbar of the mediator

selected by the parties, or a provisien for selacting a madiator
within a speoitisa time)

(c) The agread allocation of the coste and fees associated
with the medlation;

(d) The agreement of thas plftios on tha canfidentiality of
discussions and documents introduced during mediation;

(e} The daté, tiwme, and place ef the first mediation
session, or a deadline for holding the first session, if no
wediator has yet been chosen;

(£} The name of each party’'s represantative who shall have
authority to settlie or recommend settlement; and

(#) PBivhey an e¥planativu uf huw the cobetantisl (ntaraats
wl cuuli medlabiog pucby will Le aflasvlced Ly Lim aullun we
proposed action addressed in this notice of intent or a statement

' clearly identifying tha patition for hsaring that each party has
slready filed, and incorporating it by referencs.

(b} The signatures of all parties or thair authoriszed
represontatives.

As provided in section 120.573 of the Florida Statutaes, the
tinaly agresment of all pearties to mediats will toll the time
1in1tationﬁ imposed by sections 120.569 and 120.57 for raguesting
and holding an administrativa hearing. Unless othervise agreed

i
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by the psrties, tha wediation must be concluded within sixty days

of the execution of the agreement. 1f mediation rasults in

settinmrny Aar ras AAminisrrariva AlepaiTs. TRE ABWEY Tiienl OeE
enter a final order incorporating tha agrasmsnt of the parties.
Depsona vhese subisuibiinl Libeusses WIRR Lo WOfcolod L ;_uh "
modified final decision of the Departrent have a right to
petirion fnr a hearing only in aoccordance with tho roquiramonte
fox such petitions set forth above, and must therefore file ﬁheix
petitions within 21 days of racaint af fhis nntice. Tf mediation
terminatan witheus sstblament af Whs disputs, tha Dapartmant
shall notify all parties in writing that the adnministrative
hearing processas undar Sactions 120.8569 and 120.87 ramain
ausilak)le faw dispesician = Eh= digputa, srd =he naeiss vill
suecify the dendiinea what then will anniv for chalienging the

agency action and electing remedies undar those two statutes.
18. Yo addiblivn Lu guullne annual Lispeast Luos, naapﬁuu-uu
RRR1Y R1TAW AYY AURLSA L bdd LdtdddntaliVed o0 #Ra MARAVERARS
ACCESE to the propartf andﬂFacllity at reasonable times for the
purpoca of dotormining senplianse with thoe teyms of thic Conmsnt

Order ana the rulaee of the Dapartasnt.

17. All plans, applicatiens, penalties, stipuliated

. | NI T , - . [ 1 A I T |
Consent Orxdor to bo subaitted to thse Dupurimenl xhall Lbw went ta

Ciie Fluilda Bupailocul of Buvlivamcibeal Piuvbkcollull, F.85. DUk R349
Fort Myers, ¥lorida 33903-3519.

18. This-Consent Order is a.icttlcnent of the violations

Atisced hy The Nenarrmant in Paragranhs & threuah 6. abeys.
pursuant to the Department's civil and administrative authority

1
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undet’ Chapters 403 and 376, F.S. This Consent Order doas not
addrese mettlement of wny crimipal liabllities which may arise
frop Sactions 403.161(3) through (5), 403.413(8), 403.727(3) (1),
376.302(3) mnd (4}, or 376.3071(1Q), ¥.8., nor dces it address

ssttlasment of any violation which may be prosecufed ariminally or
civilly undsr federal law,

18. The Dapartment hereby eXpressly ressrves the right te

initiate appropriate legal action te Prevent or prohihit'uay
violatione of applicable statutes, or tha rules promulgated
theraunder that are not specifically addressed by tha terms of
thie Consent Order. ‘

30, 'i"he terms angd donditioné set Yorth in this Consent Order

WY be anforced in a court of compstent jurisdiction pursuant te

Sections 120.6¢% and 403.121, F.§. Failure to comply with the .

terms of thie¢ Consent Order shall conctitute a viclation of
Section 403.161(1)(b), F.S5.

21. The Department, for and in consideration of the conplate
and timely performance by Respondent of the obligations agreed to
in this Consent Order, hereby waives its right to zeek judicial

iwposition of damages or civil psnalties for alleged viclations
through the date of the filing of thia Consent Order as outlined
in thais Consent Order.

22. Respopdent is fully aware that a viclation of the terms
of this Consent ordey pay gubiect Respendsnt ta InAinia
ispasition nf damagew, civil ponaleties up e $10,000.00 par day
Par offenss, and criminal penalties.



A

" FROM OLD BRIDGE PARK - PHONE NO. @ 9415432226 :\Dec. g3 1998 11:63AM P2

-Jll-lﬂ-ld»-.” O3:45P laws » Public works Sa1 5 2335 P.18

23. Entry of this Congent Order does not ralisve Respondent
62 tha need to comply with any and all applicable fadaral, state

or local lavs, regulations or ardinances. )

24. The provisions of thig Congent Order shall apply to and
be hinding uwpon the parties, their officers, theiy directors,
Agents, servants, employses, sucoceskors, and assigns and all
persons, firms and corporations acting under, through or for them '
and upon those persons, fifus And corporations in active concert
or participation wieth them.

25. MNo modifications of the terms of this Consent Order
shall be affective until reduced to writing and executed by both
Nespopdent and the Department.

16. Dampandane salni.) Jyow Lub walven fle oyl Lu mn
administrative hearing pursuant to Sections 120.569 and 120.57,
¥.5., on the terns of this Consent O:de:. Reupolidunl |
acknovlsdges its right to appeal the terms of this Consant Order

pursuant to deation 1326.68, 7.8., but walves that right upon
siyning ehis Conment Srder.

oo el TORE SUUNRY i, {0 . Chon Ly 07 g Py
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AR L) l.lmn,-. f"..l..nn._' oa &

FOR THE DECPONDINT

Klaus Voss

ST AND ONDINUD Skio day oF ,
in Fort Myers, Florida.

s ATNE,

OTATE Ur rLORIOA UEPARTHENT
or mm&b PROTECTION

Navya: cUF. Bighanllh
District Dirsoton
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