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MEMORANDUM

December 14, 1998

TO DIVISION OF RECORDS AND REPORTING (BAY% ,f

oM
FROM : DIVISION OF WATER AND WASTEWATER (REDEMANN) /L %

DOCKET NO. 981781-SU, APPLICATION FOR AMENDMENT OF
CERTIFICATE NO. 247-S TO EXTEND THE SERVICE AREA TO THE

BUCANNEER ESTATES IN LEE COUNTY BY NORTH FORT MYERS
UTILITY, INC.

Enclosed please find a letter dated December 9, 1998 from Mr. Martin S. Friedman from
the Law Firm of Rose, Sundstrom & Bentley, which should be placed in the Docket File.
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e Law OFFICEs
RosE, SUNDSTROM & BENTLEY, LLP
2548 BLAIRSTONE Pines Drive
TarLauassie, FLorma 32301
(850) 8776555

CHRIs H. BENTLEY,PA, MAILING ADDRESS
E MARSHALL DETERDING POST OFFICE BOX 1567
CAROL L. DUTRA TALLAHASSEE, FLORIDA 32302.1567
VARTIY S, FRIEDMAN, PA. December 9, 1398
JomN R- 'I-‘I?\:‘::u.:-;A TELECOPER (850) 6564029
DAREN L. SHIPPY VIA HAND DELIVERY

WHLIAM E SUNDSTROM, PA.

D1aNE D TREM BA.

Joh:r:\i wm.njrc:aka': * RE C E I V E D R°’zfrczl 'fs':o“
Mr. Richard Redemann .
Florida Public Service Commission DEC <3 1998
Water and Wastewater
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Flpr_id_a Public Service Commission
Division of Water and Wastewater

Re: Docket No. 981781-SU; Application for Extension of Service in
Lee County, Florida to Buccaneer Estates
Qur File No. 16319.29

Dear Richard:

You asked that I provide you with a copy of the DEP Consent
Order which required the Buccaneer Mobile Estates Wastewater
Treatment Plant to connect to North Fort Myers Utility, Inc. I
believe that some historical information will help put this matter
into perspective. In 1991, Lee County adopted Ordinance No. 91-01,
which required mandatory hook-ups to central sewer systems when
they are available to property previously served by an on-site
disposal system. A copy of that Ordinance is enclosed for your
information. ©On November 19, 1997, this law firm, on behalf of
North Fort Myers Utility, Inc., advised Mobile Home Communities,
the owner of Buccaneer Estates, that it was invoking the provisions
of Ordinance 91-01 and that NFMU expected connection within 365
days of that date, which coincidentally coincided with the
expiration of the Buccaneer Estates wastewater treatment plant
operating permit. A copy of that letter is also enclosed.

The DEP, in order to resolve the outstanding environmental
problems at the Buccaneer Estates wastewater treatment plant, sent
Mobile Home Communities a proposed Consent Order, a copy of which
is enclosed. Buccaneer Estates did not enter into the Consent
Order for fear that it would appear as if it was consenting to the
DEP action, which would have possibly had an adverse effect in its
actions under Chapter 723, Florida Statutes, for passing through
the costs to the park residents. However, that proposed Consent
Order does set forth the problems that existing at the wastewater
treatment plant. You will also note at paragraph 10 the reference
to connecting into a regional sewer system which refers to NFMU.
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,SE. SUNDSTROM & BENTLEY, '
2548 BLAIASTONE PINES DRIVE
TALLAHASSEE, FLORIDA 32301

(850) 877-6555

MAILING ADDRESS

CHRALS H. BENTLEY, P.A,
F. MARSHALL CETERCING POST OFFICE BOX 1587
BRIAN L DOSTER TALLAHASSES. FLORIDA 32202-1507
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TELECCRIER (850) 6584029

JOMN R, JENKINS, PA
STEVENT. MINDUN, P A,
RQBERT M. C. ADSE

OAREN (. SHIPPY

WILLIAM E. SUNDETROM, BA,
DIANE D. TREMOR, PA

JOHN L WHARTON ‘ November 1 9 ’ 1997

Mr. Larry Knight

Mobile Home Communities
28050 U.S. Highway 19, North
Suite 406

Clearwater, Florida 34621

Re:  Buccaneer Village Mobile Home Park
Wastewater Treatment Plant

Dear Mr. Knight:

On several previous occasions we have advised you, on behalf of our client, North Fort
Myers Utility, Inc. ("NFMU") that central sanitary sewer service is available to the Buccaneer
Village community in North Fort Myers, and further, that NFMU has a 16 inch force main
abutting the entire northern perimeter of the subject Park. The first such notice was by my letter
of November 18, 1996 to Paul Adams of STES, your agent. Therefore, pursuant to Lee County
Ordinance No. 91-01, you are again reminded that Buccaneer had one year from that date of

Notice of Service Availability from the central system (NFMU) to interconnect.

Further, we note that the Florida Department of Environmental Protection Operating
Permit for the subject facility expires on November 23, 1998, which coincides with the second
anniversary of your date of mandatory interconnect. The cost and expense, and six month lead
time involved in preparing an application for renewal of the operating permit for the subject
wastewater treatment plant is substantial. According to our client’s information, the wastewater
treatment plant at Buccaneer Village cannot pass the required mounding test at the percolation
ponds, and further (on information and belief) the plant cannot handle, either hydrologically or
biologically, the through-put of the system during both the peak months of occupancy and also
the peak rainfall months. Therefore, it is only proper that we begin at this time designing the
most favorable interconnect terms and conditions that we can on behalf of the subject Park and

its residents.



‘Mr. Larry Knight
November 19, 1997
Page 2

I look forward to working with you in negotiating an acceptable service agreement.
Sincerely,

ROSE, § STROM & BENTLEY, LLP

William E. Sundstrom, P.A.
For the Firm

WES:jmt _
cc:  David Fell, Esq., MHC
A. A. Reeves, NFMU

ROSE. SUNDSTROM & BENTLEY, LLP
2548 BLAIRSTONE PINES DRIVE, TALLAMASSEE, FLORIDA 32301



LEE COUNTY ORDINANCE NO. _91-01

AN ORDINANCE OF LEE COUNTY, FLORIDA, TO

PROVIDE FOR THE MANDATORY CONNECTIGN OF

ON-SITE SEWAGE DISPOSAL SYSTEMS TO PUBLICLY

OWNED OR INVESTOR-OWNED WASTEWATER COLLECTION

SYSTEMS AFTER NOTICE THAT SUCH A SYSTEM IS

AVAILABLE; PROVIDING FOR DEFINITIONS;

PROVIDING FOR AN ADMINISTRATIVE WAIVER OF THE

MANDATORY CONNECTION; PROVIDING FOR

PENALTIES FOR VIOLATICON; PROVIDING FOR REPEAL

QF CRDINANCE 76-17; PROVIDING FOR

SEVERABILITY AND AN EFFECTIVE DATE.

WHEREAS, Section 1, Chapter 69-234, Laws of Florida,
1969, provides that in accordance with the provisions of Article
VIII, § 1 of the Florida Constitution, counties shall have all
powers of local self government including government, corporate,
and proprietary powers tc enable them te conduct county
government, perform county functions, and render county
services, and may exercise any such powers for county purposes
for health, safety, or welfare of 1its citizens not inconsistent
with general or special law; and,

WHEREAS, the Board of County Commissioners hawve
previously adopted a Lee County Comprehensive Plan (the *“Lee
Plan") which 1incorporates the valid state and federal law
objectives, which 1include, respectively, re-use of treated
sewage effluent for groundwater recharge purposes and the
elimination of as many source points of pollution as possible,
as 1s mandated by federal public law 92-500, and this ordinance
is in furtherance thereof; and

WHEREAS, the Board of <County Commissioners of Lee

County, Florida, recognizes that Lee County currently has, and

will continue to have in the foreseeable future, far too many



package sewage treatment plants and septic tanks to allow and

provide for the continued protection, planning, and management
of Lee County's water resources; and,

WHEREAS, the county desires to encourage the re-use of
wastewater and to prevent the increasing degradation of Lee
County's water resources, beoth surface and greocund waters
resulting in a lower quality of life and potentially substantial
increases in cost for water and sewerage services in the future,
and to protect and provide for the continued health, safety, and
welfare of the citizens of Lee County: and

WHEREAS, the Board of County Commissioners recognizes
that in the general interest of the public and to promote the
general health and welfare of said public it is necessary to
encourage the use of publicly owned or investor—owned sewerage
systems and to minimize the use of on-site sewage disposal
systems.

NOW, THEREFORE, BE IT ORDAINED BY THE BCARD OF CQUNTY

COMMISSIONERS OI:" LEE COUNTY. FLORIDA:

SECTION ONE: MANDATORY HOOKUPS TO CENTRAL SEWERAGE SYSTEMS

The Board of County Commissioners declares that it 1is
tne policy of Lee County to require that each on-site sewage
disposal system in Lee County, developed under the provisions of
applicable 1law (except approved on-site gray water systems
developed under the provisions of law and administrative rules),
shall connect to a public, non-profit, or investor-owned central

wastewater collection system within 2365 days after notification



by mail or by publication that such a system's collection lines
have been installed immediately adjoining the property served by
the on-site system. Upon such connection, - the owner oOr
beneficiary of such on-site system shall cease to use any other
method for the disposal of sewage, sewage waste, or other
polluting matter. All such connections shall be made 1in
accordance with the applicable rules and regulations for such
connections, which applicable rules and regulations may provide
for, among other things, a charge for making any such connection
in such reasonable amounts as shall be determined by the
appropriate autherity and pursuant to applicable law.

On-site sewage disposal systems other than standard
septic tank systems shall be exempt from this section provided
that such a system has maintained contihuous compliance with all
rules, orders, statutes, and/or regulations, relating to the
operation and maintenance of the facility, of any regulatory
agencies or governmental authorities having jurisdiction over
that facilirty.

The Bocard of County Commissioners shall be the final
administrative decision-making body with respect to all issues
relating to the mandatory sewer connections pursuant to the

terms aand conditions of this Ordinance.

SECTION TWO: DEFINITIONS

(1) "Continuous Compliance® shall mean that the

on-site sewage disposal system has not been out of compliance at

any time during the preceding 12 months before the notification



by mail or by publication as referenced in Section ©COne of this
Ordinance, with any rule, order, statute, and/or regulation
relating to the operation and maintenance of the facility of any
requlatory agencies or governmental authorities having
jurisdiction over that £facility. If an equipment malfunction
that causes a transitory or temporary violation is immediately
repaired by the owners of any affected system, such malfunction
shall not be deemed or construed to cause the system to be ocut
of "continuous compliance" for purposes of Section One, herein.

(2) "On-site sewage disposal system" shall mean any

sewage treatment or disposal facility not equipped for effluent
re-use, whether serving 1individual buildings or units, or
several buildings or units, which treats or disposes of human
body or household type wastes. Such systems include, but are
not limited to, standard septic tank systems, laundry wastewater
systems, and individual "package® sewage treatment plants which
are installed or proposed to be 1installed on land of the owner
or on other land to which the owner or owners have the legéi
right to install a system and which primarily serves or proposes

Lo serve the owner's property or development.

SECTICON THREE: ADMINISTRATIVE WAIVER

The reguirement of mandateory connection as set forth
above may be waived administratively by the County Administrator
1f he or she, or an authorized representative or agent, with the
approval of the Department of Health and Rehabilitative

Services, determines that such connection should not be



required. Any such waiver shall be limited to a specified time
peciod, not to exceed 365 days. and shall be based on a written

finding that one or more of the following conditions exists:

(A) The central wastewater system does not have

sufficient capacity to serve the additional

demand; or

(B)Y Connection to the central wastewater system
imposes an undue financial  Thardship if such
connection 1is made within the time period as

specified in this ordinance.

SECTION FOUR: PENALTIES

A violation of the provisions of this Ordinance shall
constitute a misdemeanor of the second dJegree, punishable as
provided by Florida Statutes, for each 3day or time of
occurrence. Additiocnally, a violation of the provisions of thi;
Ordinance may be punishable by a civil fine of up to $1.,000.00

per day for each day or time of occurrence.

SECTION FIVE: REPEALER

Lee County Ordinance No. 76-17 1s superseded by this
ordinance and is therefore repealed and of no further force and

effect.



SECTION SIX: SEVERABILITY

If any section, subsection, sentence, clause, or phrase
or if any portion of this Ordinance is found for any reason to
be invalid, or unconstitutional by any court of competent
jurisdiction, such portion shall be deemed a separate and
distinct, an independent provisions, and such holding shall not

affect the validity of any remaining portions thereof.

SECTION SEVEN: EFFECTIVE DATE
The provisions of this Ordinance shall become effective
immediately upon receipt from the Secretary of State that said

Ordinance has been duly filed with the Secretary of State of the

State of Florida.

THE FOREGOING ORDINANCE was offered by
Commissioner Judah . Who moved its adoption. The
motion was seconded by Commissioner _St. Cerny . and being put

to a vote, the vote was as follows:

JOHN E. MANNING AYE
DOUG ST. CERNY AYE
RAY JUDAH AYE
VICKI LCPEZ-WOLFE AYE
DONALD SLISHER ABSENT



DONE AND ADOPTED this 2nd day of January., 1991.

ATTESToo...

BOARD OF COUNTY CCMMISSIONERS
OF LEE COUNTY, FLORIDA

Byfffjtgga; Ceele g

Vice- Chairmidn(_/

APPROVED AS TO FORM:

By/

IT1lce of County Attorney

(6569%)



'Chaxlie Green _~ - ~

Clerk Of Circuit Court
Lee County, Florida

STATE OF FLORIDA

COUNTY QF LEE

I, Charlie Green, Clerk of the Circuit Court, Lee
County, and ex-0fficio Clerk to the Board of County
Commissioners, Lee County, Florida, do hereby certify
that acknowledgment has been received from the
Secretary of State on this 11th day of January, 1991, at
8:48 a.m., of the filing of Lee County Ordinance No.
91-01 duly adopted by the Beoard of County Commissiocners
at their meeting held on the 2nd day of January, 1991.

Given under my hand and seal, at Fort Myers,-

FPlorida, this 14th day of January, 1991.

LR % W

-

-“',..\f ’-. a
CHARLIE GREEN, - .:¢, '
CLERK, Circait Courg™ -,
Lee County, Floriday’, K

. PR A
L S B
Deputy GAegk . . o
O '\ﬁ?f

Yl

Clerk of County Court - Comptroller - Auditor - Recorder - Custodian Of All County Funds

P.0. Box 2469 Fort Myers, Florida 33902 (813) 335-2283 Fax: (813) 335-2440
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June 10, 1598
CERTIFIED MAIL NQ. D £0€ 011 £1€

RETURN RECETPT REQUESTED
Klaus Voss '
MHRC
2 N. Riverside Plaza Suite 300
Chicago, IL 60606 ;
Re: Lee County - DW
OGC Cass Nu. 98-1791-36-DW
Buccaneer Mobils Estates WWTP
Dear Mr. Voss;

Tl I'Illllfll: (Mfaaey 1o oad e Dans oo
copy and retum it to the ?Dlmmmnn: within fiftesn (15} day

IT you have any quulions please contact Andrew Barienbrock at (941)
332-6975. Yowr coopermcn io resclving this case is appreciated.

MFR/¥OC/dd
Enclosure -

¢ OGC (wienclosure)

ramnrerment rhin :

“Pratect, Consarve ond Alanage Flosdas Envicaament and Natura! Resanrces™

Frovied on mvycied papec
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‘BEFORZ THS DTATS OF PLORIDA
DEPARTEENT OF ENVIRONKENTAL PROTECTION

OTARE OF FLORILDA LUEFARTMENT
OF ENVIRONMENTAL PaOQEC?IQﬂ-

Nimglas 1,

IN THPR OPPICZ OF THE
EQITTE MTRTRTM

%
)
e e | F1 Tl i) AT
communitico, rno, )
Rédpondank. ;

! CONDIDIY OPDER

- Thia Cansant Ssiiloc lx wade ard mnteren inte sevwesn tho gtats

of Florida Departmént of Envirenmental Protection ("Department")

and Hahu!acturad Bome Communities Inc. {"Raspcndent”) tc raach
sar+lanant of uu.h@ln mublaps pb issur BaTWEL) Lliic Bawpar Lussil sl
Raspondent.

The Departmant finds and the Respondent admits the following:

1. The Depurtmﬂnt is the adiinistrative agency cf tha State
ef Florida hav;nq tna power and duty to protset Florlda'u alyr and
Vatcl loedlilves qnq to admlnlster snd enforce tha provisions of
Chaptar 40], Florida statutes (PF.B-“),.and the wulao prouxulwaged
thoraundey, Pla:idé.zdainistaalec Cude {F.A.C.) Tikle 82. Tha

Departmant has durisdictinn Avar the metterd dddrsssad in this

ilﬁﬂ!pﬁ LN

TIEmARRA=Rr LI TR WY KR AL wlihiis Lliw mnluluu il Bl Lo,

R faY Pl

3. Raspalulaihil i-: Lie uwiwr and 1l» rupon:lb!.: foro Lia

aparalion at Lthe Bunsunnnr Woblle Estatas, a U.l/0 NGD econtact
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stabllization wastewater treatment facility ("Facility”") with
chlorinated affluent to percolation pends. The Facility s

located at Latitude: 26° 41' 29" N Longlitude: 81° S52' 53" W.

4. Respendent viclatad Florlda Administrative Code (F.A.C.)
Rule 62-600.730(1) which regquires that ia tha svent that any
trsatasnt plant, rsuse, or dlsposal systanr ls temporarily unabla
to cemply with any of the conditions of tha permit due to the
breakdown of equipment, power outages, dastruction by hazard of
fire, wind or by other cause, tha permittaa shall notify the
Dapartaent and the local program (where existing). Notificatien
shall be made in per=mon, by talephone, or by telegrapbh to the
nsarsst office of the Depariment and the local preogram within 24
hours of breakdewn or malfunction. A raview ¢f the facility's
log book indicated that the facility was washing out on January 8 .
and 9, 1998. It was zlso notesd in the log beek en January 10,
1998 that tha ahliarine 1ine was hro¥an and nar repaired until
January 14, 18938. Departmant recorrds indicata that the
Bepar bwsil Was hivl wvllfled v licae sveuls.

f  Rampandnnt wiolatnd F.A £ Enla &7m&00 T4N(?) (a) whirh
states that the release or disposai ct excrsta, sewage, or other
vastawvater’s or demestic vastewater residuals without providing
Proper trasatment is prohipitsd. Pipes were found in the
pappalei.., gasds Jlooli.ogin, LEMgane fosw Ulhe Diuak usmd snka
the adjmcent ground surfaces.

6. Raespondent viclatad F.A.C. Rule 62-600.410(6) raquires
that all facilities and equipmant necessary for_lthe treatment,

reuse and disposal of domestic wagtawatar ¢f donestic wastswatsr
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rusiduals sholl ka maintained at a minimum, so ams te function as
intended. The facility's liftstations were baing run with one of
the pumps off. Collection system 1lift stations are designed t¢o
be operated with two pumps.

7. Having reaghed a resclution of thae matter the Departmant
and the Respondent mutually agrse and it is

ORDERED:

e: Respondent shall cowmply with the following corrective
actions within the stated time perieds:

(A} within fivae (%) days after tha effective date of this

Consent Order Respondent shall retain the services of a

Florida profsssional engineaxr for the purpose of:

{1} Evaluating the subject Pacility including the
effluont dircpoocxl system and aggeciated gewage
collection system to discqver the cause Or causas of
the nenconplianca. A copy of this evaluation shall
be surmitted to the Department withia tairty (30)
days of the effective dats of this Consent Order.

(2) Designing medifications of the Facility, effluent
digposal systam, and/er sew&ge collection systems to
ensure the Pl:illtf and. e2fluent diépoaal systen
will :unction in full and consistant compliancs with
all applicabls rules of the Departuent.

(3) complating an application for a Pepartment
vastewater permit t9 censtiuct the mcdificationa
listsd in subparagraph 2, above, if such a perait is
requirad. An application shall be sukmitted witihin
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(6)

{7)
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pixty (80) days of tha effactive dats of this
Congaent Orderx.

Overseeing the construction of any medifications to
the Facility, effluent disposal systam, or
collection system.

Subnitting to the Departmant an engineer's
cartification of cempletion stating that the
construction of medificatiens to the Facility,
effluent disposal system, or collaction system have
been censtructad in accerdance with tha provisiens

of the wastawater parait refarenced in subparagrapgh

-3, above, if applicable.

Contacting <he Department's Domestic Wasts

Coxplianca Inspector by talephona or in perscn pricr

to the initiation of the trsatient systew evaluation’

ilisted in subparagraphs 1 and 2, above.

Providing all raguested informatiom in writing
within tiirty (30) days afier raceipt of such a
request in the event the Departxent regquires
additional informatien in order to procssz the
wastewatar permit appliecation listsd in subparagraph
¢, akove.

Respondent shall complete the construction or.Qhe

sewvage treatment modification rsferred to in
luprazugraph 8.(A) (2), skova, and submnit an
enginaar's certification of cempletion to the

Departasnt witin tairxcy (30) days after the

P.OS
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wastavataxr permit authorizing said construction is
issued,

(B) Every calendar gquarter aftsr the effective date of this
Congant oxrdar, Reapoadong shall submit in writing to the
Departaent a rsport containing information concerning
the status and progress of projects being conplet;d
under this Consent Ordar, information as to compliancs
or noncompliance with the applicable reguiramants of
this Censent Crder intluding constIucticon reguiresents
and effluent limitations, and any rsasons for
noncanpliance. Such raports shall also include a
projection of the work to be pErformed pursuant to this
Consent Ordsr during the following 12 month psried. The
raports shall be submitisd to the D;plrtaent within
thirty (30) days following the end of the guartsr,

9., Within thizky (30) 4ays of the effective date of this
Consent Order, Respondent ghall submit ts the Dapartnen£ a
datailed Operation and Maintenance Performance Report meeting all
of the regquirementz of Chapter 62-600.735, F.A.C. A

10. within ninety %0 days of the effactive date of this
Order the facility shall be in ful)l ecompliance with Chapter 403,
Flerida Statutses ("F.S5."), and ths rulsg promulgated thersundar,

Florida administrativa code (F.A.C,) Chapter 62 or connscted to =.

tegional sewer system.
11. Ian the gvant of a sale ¢r cenveyance of tha Facility or

of the proparty upon wvhich the Facility is located, if all of tha

raquiremenés of this Consant Order have not besen fully satistied,

Respondent shall, at least 10 days prior to the sale or
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conveyaace of the property or Faoility, (1) notify the Department
ef such sale ox caﬁwuyunﬂo; {2} provide the rnane and address of
the purchaser, aé cparator, or person{s) in contrel of the
racility, and (3) provide a copy of this Consent Order with all
attachments to the new owner. The sale or conveyance of the
Facility, or the property upon which tha Pacility is located
shall not ralieve the Respondant of the obligations imposed in
this consent order. .

12. wizthin tiirty (30) days of the ¢ffectiva data of this
Consent Order, Respondent shall pay tha Departnent §10,500.00 in
settlement of the matters addrasged ;n this censcntfardnr. This
elount includes $10,000.00 in civil penalties for llleq;d
violations of Section 403.161, F.S., and of the Dapartwment's
Tules and $500.00 tci eests and expenses incurred hy the
Depariment during the investigation of this mattar and the
p:eparatioﬁ and tracking of this Consent Order. Payment shall e
nade by cashier's check or money order. The instrument shall be
nade payable to "Thae Department ef Environmantal Protection® and
ahall include thereen the 0GC number asgignad ts thig Congsent
Crdar and the nhotation “Ecosystem Manugement and Rastoratinﬁ
Trust fund." The paynent shall be sent to the Department of
Environnental Protact{on, P.0. Rex 2848 Fort Myera, Florida
33902-3549.

1), Raspondant xgrees to pay the Departaent stipulated
penaltias in the amount of £100.00 paxr day for esach and every day

Raspead.nt.tails to timely comply with any of the ragulrsments of

Paragraphs 7 through 13 of this Consaent Order. A separate

stipulatad penalty shall bo assessed for each viclation of this

OLD BRIDGE PARK PHONE ND. : 9415432226 —— Dec. @9 13598 1&:58AM F3
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Consant Qrder. Witdin tkirty (30) days of writier darmand frem
the Department, Regpondent shall make paynent of the aprropriate
stipulatesd pensltiss to “The Department eof Envireonmental
Protection® by cashiar‘'s chack or money order and shall include
therueon the 0GC nmumber assignad to this Consent Order and the
notation “EcCosystem Managemant and Restoration PTrust Fund.®
Payment shall be sant ¢to tha Dapartment of Environmental
Protection, P.0. Box 215453 Fort Myerg, Florida 33502~2%48., The
Department may make demands for payment at any time afear
viclations oecur. Nothing in this Paragyaph shall pravent the
Department from £iling suit to specifically enforce any tarms of
this consent Order, Any penalties asaassed under this Paragraph
shall be in addition to the settlement sum agraed t5 in Paragraph
9 of this cConwent Order. If the Dapartient is vequirad to file a
lawsuit to recover stipulated penalties under this Paragragh, the
Departxant will not be foreclosed from seaking ecivil penaltias
for viclaticns of this Consent Order in an amount grsater tnan
the stipulated penalties due under this Paragraph.

14, If any event, including administrative or judicial
challenges by third parties unrslated to the Raepondert, cccuzs
which causess delay or the raascnible likalipood of delay, in
complying with the requiramants of this éansant Ordey, Raegspondant
shball nave the burilen of proving the dalay was or will be caused
by circumstances bayond the reasonabla control of the Respondant
2and could not have baan or cannot be overcema by Respondant'’s due
eiligence. Economic circumstances shall not ke considered
circunstan&es beyond the control of Ragpondent, ner shall the

fallure of a contracter, subcontractor, materialman or other

7
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agent (collectively referred to as "contractor”) to when
regponaiblility for performance is dalagatad to meet contrastually
imposad deadlines be a cause beyond the control eof Raspondent, ’
unless the cause of the contractor's late perforsance was also
bayaond tha contractorts contyrol., Upen occurrence ©f an aevant
causing delay, or upon becoming aware of 2 potential for delay,
Respondent shall notify the Department orally within 24 hours or
by the next working day and shall, within saven calendar days of
oral notification to the Department, notify the Department in
writing of the anticipated length and cause of the delay, the
meaguros taken or to be takan to prevent or minimizs the delay

‘ and the timetabple by which Reaspondent intends to implemant these
asasures. If the partiss can agrse that the delay or anticipared
delay has bean or will be caused by circumstances beyond the
reascnable control of Respondent, tha time for parformance
haraunder shall be extandad for a paricd equal to the agreed
dslay resulting from guch circumstancas. Such agreemant shall

- adopt all reasconable measures necassary to aveid or minimiza
dalay. Failuras of Respondent to comply with the notics
Fequirements of this Paragraph in a timely nannnf shall
canstituts a waiver of Respondent's right to request an extansion
of tine for compliance with the reguirements of this Consent
Ordezx. -

15. Parszons who are not parties to this Canﬁant Order, but
whoge mubstantial interests are affected by thia consent Order,
hava a right, pursuant to Sectiona 120.569 ard 120.57, rF.S5., to
petition fér'an adpinistrative hearing on it. The Petition must

contain the information set forth below and must be filed
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(racaived) at the Nepartment's Office af Ganaral Counssl, 3800
Councnvealth Boulavard, MS# 35, Tallahazszae, r;crida 312359=3000
within 21 days of receipt of this notice., A ccopy of the Petition
wast alse be malled at the time ¢f filing to the pistriet Offica
nimed above at the address indicated. Pailure to file a petitien
within the 21 days cunslitutes a walver of any right such perscn
has to an administrative hearing pursuant ta Sections 120.%69 and
130.87, ».8,

The petition shall zantain tha follawing infarmatinn:
(2) The name, address, and telephone number of each petitioner;
the Department‘'s Consent Ordaer ldentification number and the
county in wvhicnh the subject nntinz ox metivity la locatsd; (b) A
statament of how and when each patitioner recsived notics of the
Consent Order; (c) A statement of how qach patiticnerts
substantial intarssts ars affscted by the Consent Order; (d) A
statament of the material facts disputed byipetitionat. if any:
(e} a atatement of facts which petitioner contends warrant
ravarsal or modification af the Consent Ordex; (f) A statement of
vhich Tulee vt slatulcs peliliobey &sontuinle cwgulie Léverzal ov
nodification af the Consant Order; (g) A statement of the relief
sought by petitioner, stating pracisely tha action petitioner
vants tha Department to take with respect to tha Consent Ordar.

Tr a patition L8 £idad, the sdainiateative heaving prozass is
designed to formulats aqdﬁcy action. Accordingly, the
Dapartaent's final action may be different from the pesition
taken by it in this Notica. Persons whosa substantial intsrests
will be affected by any decision of the Department with regard £&
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the subject Consant Order hava tha right te patition to becoma e
party to the procesding. The petition must conform to tha
requirsments aspacirfied above and be filed (recsived) within 22
days of raceipt of this notice in the Office of General Ccunsel
AT tng above address of the Department. Failure to petition
within the allowed time frame censtitutes a waiver of any right
such person has to request'a haaring undar Sacevions 120.55% anad
130.57, F.S., and to participate as a party to thig procaeding.
ARy subgeqgquent intervention will enly ba at tha appraval of the
prédidimy wiflcer upon sotion f£iled pursuant To oOY-i.010, F.A.C.
A person whosge substantial intaresats ars affactad by the
Consant Oordexr may file a timely patition for an adninistrative
hearing undar Sections 120.56% and 120.57, Plorida Statutes, or
®ay choose to pursue nDediation as an altarnative rapedy under
Section 130.573 bafors the deadline for £iling a petition.

' Chocsing wediation will not adversesly affact the right to a
haaring if mediaticn does not result in a sattlement. The
procedures for pursuing madiatien ars set forsh below.

Mediation nay only taks plage iz the Departxent and all the
partioc to ®ha peesesding agres $had nsdiskisn is appramwiske. A

_ person naf pursua mediation by rsaching a nsdiation agresment
with all parties to the procseding (which include the
Raspondant, thﬁ Department, and any person who has filed a timely
and surficient petition for a hearing) and by showing how the
substant.i._ai interquts of each msdiating party ars at.fncted by the
Conment Ordecr. Tha agraemaent must ba £1llod la (reuelved Ly) the

0ffics of é-ne:al Counsal of the Department at 3900 Cemmonwaalth

10
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Boulsvard, MS #35, Tallahasaseae, Florida 32399=3000, by the same

_ demdline as set forth above for the filing of a petition.

The agresment to mediate must include the following:

(3) The names, addrasses, and telsphons numbers of any
persens who may attend the mediation)

(b} Tha name, 3ddress, and telaphona numbar of tha maediator
selacted by the partiss, or 2 provision for selacting a madiater
within a speoifisa time;

(¢} The agread allccation of the costs and fses associatad
with the medliation:
| {d) The agreenent of the pnfti‘s en the confidentiality of
discussions and documents introduced during mediation;

(e} The dat;, tixe, and placs of the first madiation
sess5ion, or a deadline for holding the first session, if no
nediator has yet beeh chosen;

(£} “The name of each party's reprasantativa who shall have
autharity to settle or racoamend settlament; and

{20 Bithay an e¥ilanalion ol Lhuw Uhe cobetantial (ntavasts
wl cuul wedlallay '....L by wlll Lo wflentcod Ly e wvblon w.
proposed action addressed in this notica of intang or a statement
clearly identifying tha paetition for hmaring that each party has
already filed, and incorporating it by referencs.

(1)} The signatures of all parties or thelr authorized
Trepresentatives.

As provided in saction 120,573 @f tha Florida statutas, the
tinely agrssment of all parties to medista will toll the <ine
linitationé impesed by suctions.lao.sss and 120.57 fcr raguesting

and holding an administrative hearing. Unless othervise agreed

it

P.12
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by tha parties, tha mediation must bs concluded within sixty daya
of ths execution of the agreement. If mediation rasults in
mattinman?t Ar raa aeminiarrariva Alepaiits, tRE NapEr Tueul Wer
lﬂtl; a final order incorporating tha agrasment of tha parties.

Demasna whase sulbuyorelil Lotawases il Lo _of -lod Ly ool o

modified final decision of the Department have a right to
perirtinn far a hearing only in accordance with tho roguircmonte
foxr such petitions set forih ahova, and must therefore file fheir

petitions vithin 27 days af racaint ar thim nntice. If mediation
torainatan witheuw -étilaaeai 8f Eha dispuda, eha Dapavemant

shall notify all parties in writing that the administrative
hearing procsases undar factiona 120.%69% and 120.87 ramain
DUALIAR1lA fam diapsaitinan sF ehs Aigpues, apd ahy naeiza will
svecify the deadlinms whan then will anniy for chalienging the
agency action and electing remediss under thess two statutas.

18. Tu addibiun bu ruulline anmcal lnospost Luwe, nuayQuu-nu
ARARTT R17aw ATT Auttarlced Leplddant=tived AP R BARAVERARS
iccass to the propaztf and'racility a2t reascnabla times for the
purpoca of dotormining seapiianse wvidth thoe terme of this Consent
Order and the rules of tha Departaent.

17, All plana, applicaticons, penaltlies, stipulated
A TV B _ Y N NI
Congmnt Ordor to bo suhaltitad to tha Dupurizmsni »xhall bu wen:l L&
Lhe Fluilda Buparlment vl Puviivamsibal Piubcoelloll, F.8. TLa 2343
Fort myers, Florida 33903-3519.

18. This'chsent Oorder is a settlement of tha viclations

Alieged hy The NepArTmeNnr 1n PAragraDhs & threugh §. akeys.
purauant to the Department's civil and administrative authoricy

n
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undexr Chapters 403 and 376, P.S. This Consent Order doas not
address mattlement of any criminal liabllities which may arise
Irom Sactions 403.151(3) through (5), 401.413(S), 403.727(3) (k),
376.302(3) and (4), or 376.3071(10), ¥.S., nor does it address
settlament of any Giolntien which may ke prosecuted eriminally or
civilly under federal law, _

1%, The Departient hereby sxpressly raserves the right teo
initiate appropriats legal actiocn to pravent or prehibit any
violations of applicable statutss, or the rules promulsated
theraundey that are not specifically addrosaed by tha terns of
this Consent Order. '

320, fhe tarms and énadition; set forth in this Consant order
may ke snforced in a court of competant jurisdietion pursuant to
Sactions 120.¢3 and 403.121, 7.5. Failure to comply with the .
ternms of this Consent Ordar shall constitute a viclatien of
Bection 403.161(1)(b), F.S.

21. Tha Departaent, for and in consideration of the complete
and timely performance by Respondent of thae obligations agreed to
in this Conaent Order, hereby waives its right to =eek judizial
impositicon of damages or civil pensltiss for alleged viclaticns
through the date of the filing of thia Congent Order as ocutlined
in this Consent Order,

22. Respondent is fully awara that a viclation of the tarms
of thia Consent ordey pay gsubisct Respondent ta inAimia)
inpositicon nf danages, civil ponaltiss up bo $10,000.00 par day

per offense, and criminal penalties.
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4J. ZXEntry of thisg Consent COrder dces not raliave Respondent
o2 the need to comply with any and all applicable faderal, state
or local lavs, regulations or ordinances. _

24, The provisions of this Cansent Order shall apply to and
be hinding upon the partiss, their officers, thelr dirsctorsa,
Agents, servants, enployess; successors, and assigns and all
perscns, firms and corporations acting undar, through or for then '
and upon those persens, riins And corporations in active concer:
or participation with them.

235. ¥No mcdifications of the tarms of this Consent Order
shall be affective until raduced to writing and exscutsd by both
Respondent and the Departuent.

1€. DNampanmizng asbkro.l i dyew Lul walves fle 2lyll Lu an
adainigtrative hearing pursuant to Ssctions 120.569 and 120.57,
F.5., Oon thes varms of this Consent Cide:. Ruspordunl |
acknowledges its right to appeal the tarms 9f this Consant Order
pursuant ¢ Saotion 120.48, P.8,., but waives t!.u.'l-. right upan

siyning whis Conmant ovde:.

e ool T SADRARY, i, }o 0, Cun] oy o7 L Togeyr § mrnt

effnotivc on EAs Aatn filad uieh ehs Clavi Af tha Ranartusht
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