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Re: Doc:kAit No. 081854·fP 

OTIISMC! COIIPOIIAliON 

One T.,.,. City c-w 
201 No<lh Franldln Strwt 1330021 
Polt Office 8ax 110. Fl.TC0007 
T...-, F1ottdlo 33801.0110 
813-483-1tl0e 
813-204-8870 IFtcalrilel 

Complai1t Of lotelmedia Convnunlcaliona Inc. and Petition for Emergency Relief 
Againlt ~ F1oltcla II1COI'pOI'ated 

Dear Mt. Bayo: 

Please flod ~net.,.. Oi~lill .nd fifteen copies of GTE FlOi1da Incorporated'• 
Motion to Dltmill and 8uppoi1Jng Memorandum for filing In the &bow matt.. Service 
hat been I'Mdl .. lndlolded on the Certlflcate of Service. H there are any queltiona 
regarding lhll ~ pleaae CUltld me at (813) 433-2617. 

Very tl\lly youra, 

KC:tN 
Encloaw'M 

.. 
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FPSC-~R""'E,....CO-=R-DS-

OOCUH(HI lillMeE1!·0AlE 
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: • • ORIGINAL 
BEFORE T'tCA.ORIDA PUBUC SERV1C£ COIIM18810N 

Complaint of lntet"I'I'Midle Communications 
Inc. and Petition fof Emelgency Relief 
Against GTE Florida lncorponlled 

) 
) 
) ________________________ ) 

Docket No. 981854-TP 
Filed: January 15, 1999 

GTE FLORIDA'lNCORPORATEO'S IIOOON TO DISMIBS 
MD IUPPQRJ INQ MEMORANDUM 

Purauant to Commilllon Rule 25-22.037, GTE Flotldalncorporato,d (GTE) uka the 

CoiM'IIIslon1ocllmll&theComplalntoflntannedlaCommunlcatlonalnc.(ICI)andPedtlon 

for Emergency Relief (ComtJialnt) flied on December 11 , 1998. AIICI hu ltlell admitted, 

the Interconnection A918etnent ~en ICI and GTE calla for blndlng arbitration u the 

sole method of dltpute reaolutlon for complaints atlalng from that agreement. Therefore, 

the Commlulon hU nc autholtty to decide ICI'a Complaint. 

Aa ICt reett. In Ita Complaint, ICI and GTE have an Interconnection AgnMm81'1t 

approved bythla Commlaalon In Order number PSC..97-0719-FOF-TP,Issued onJune19, 

1997, and eubeequeot1y amended and approved again by the Commlulon In Order 

number Psc-97.0788-FOF-TP,Issued July 2, 1997 In Ita Compla.lnt, ICI alleget that GTE 

hat not complied .with Ita phytlcal colloo- ation obllgatlone under the AgrMment. 

Article 12 of the AgrMment addl'8818s dispute molutlon. It ltaiN that except for 

approval of the Agleement by the Commission: 

the Partlee dMire 1o ~18 dlaputes arising out of thll Agreement without 
litigation. Al:ioori1Jngly, ueept for action seeking a temporary reetralnlng 
order or an Injunction rwlaled 1o the purposes of thle Agre&me~ lt, or ault to 
compel ~fiance wllh lhll cllpute raaoMion proceu, the Partie• agrM 
to un the following abrnaliYe dilpute resolution procedure •• their aole 
remedy With retpecl to arry oontroveray or claim arltlng out ol or relating to 
thla Agi'CMII'I'Ient or Its bread~. 

DOCUMENT Nl'MeER·OAr 

00628 JAH IS&: 
•PSC· RCCO/IOS/II£PO!l TIHC 

• 



.. • • 
Agntement, MCtlon 12.1. (Aoopy of Article 12, "'leputa Resolution: Is attached.) 

The Agreement then 8Citl forth a detailed and tpeelflc procea for negodationl,lnd 

If negotlallona fall. lllbltnlllon, of dltputet. Arbltratlona are to be conducted -purauant to 

the Commerclal Arbitration Rules of the American Arbitration Aasoclauon.• (Agreement. 

seetlon 12.3.) 

ICI Is weH e'Nale of the Agreemen'a dispute resolution provlalona and has freely 

agreed that they ..-quire binding IUblttatJon. rather than admlnln'atlve or other litigation. 

In Ita Complaint. ICI "adaoowtedgea that the Interconnection agreement with GTEFl 

provides for dispute I'MOiullon thf0191 binding arbitration. If GTEFl lnaltta on that 

approach, lntermedla wMI comply." (Complalnt at 2·3.) ICI has acknowledged the declsiYe 

authority of the AgiMment'a dllpUtei'MO!utlon provi&lona on a number of otheroccaalons, 

as well.' 

ICI did not leek GTE'a agrMmeflt to pur:~ue Ita colloca'llon complaint before the 

Commission. Becauae ICI knows ltcamotunllaterellysupersede the Agreement' a dispute 

resolution provisions, It thu. agreed to comply wtth those pi"'V!aaona If GTE lnlilted on 

following them. (Complaint at S.) After GTE received the Complaint. Ita counMI orally 

Informed ICI'a counsel that GTE wot•ld lnlilt on compliance with the contract's dispute 

1 SH.....t.g., lntermedla CornnMricatlone Inc.'s Direct Testimony ol Julia 0 . Strow 
in Docket No. 980986-TP. flied Dec. 10, 1998, at 5 ("the lnterconneetion ag~eement 
provides for dllpute reeolutl(lfl throqgh bhlng arbitration"); letter from P. Wlgglne. ICI 
counsel, to K. Cuwell, GTE OOWI8el, ra: mUIUal compensation dispute, dated July 18, 
1998, at 1 rTJle lnteroon.~ Agleement provides for binding arblballon pureuant to 
the Commercial Arbitration RIJIN of the Ametlcan Atbltratlon AIIOCiatlonj. Allhough GTE 
agreed to handle ICI'e reciprocal oompeMellon dlapute through Commlallon proc 111, ICI 
openly and formally ~ GTE'e ~to demand arbitration In any future dlsputea 
with lntermedla.• StroW Direct T~ In ()oc)Qt No. 980988-TP, at 8. 
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this Instance; lnd that ICI Hid II would comply with them at GTE'a demand. In ahort, by 

refuting to wllt)dnt¥f the Complaint, ICI hu not kept the promise stated In fta Complaint 

and Is wilfully vtola~ the lnten:onnection Agreement. Because ICI will not voluntarily 

withdraw ita Complaint. the Commlaalon must compel it to do so. 

GTE notM that ICI'a Complaint contalna the usual jurildlctlonal allegatlona, which 

are neoeuafY to jUitlfy the Commission's authority to entiH'taln any complaint. Ho-ver, 

u ICI itself haaldCIIOI!IIadged, these 1urladlcllonal allegations only apply In the event that 

GTE IQIJtl to ICI'a puraulng ~ Complaint before the Commlaalon. Because GTE has 

not done ao, the Commission has no authority to aellle ICI's collocation Complaint. The 

Commission approved the dispute resolution provisions In the contract and cannot Ignore 

them any mora than ICI can. The Complaint must go to negotiation, and then, if 

neceuary, indtpendent ~lion, u the ptrtlee ag!Md In their conii'Kt. Wh!!o tilt 

Commluion cannot detenniM the underlying dispute ltaelf, it can detennlne the 

jurlldtctlonalluue. Aa raclted above, the Agreement contains an exception to 81bitretlon 

In lnat~s where a party muat compel compliance with the Agreemeora cllapute 

r&Solutlon procea. Furthermore, It would make no practloal sense for GTE to try to go to 

arbitration to Obtain dlamlual of a complaint flied at the Commlaalon. 

For all the reasons stated here, GTE asks the Commission to dlsmlu ICI'a 

Complaint and order ICI to comply with the dispute resolution requirements In the parties' 

Interconnection Agreement. 

4 



• • 
A.eapecttully aubrnllted on JanUil/y 15, 1999. 

By: 
Klmberty Caswell 
Poat Office Box 110, FLTC0007 
Tampa, Florida 33601 
Telephone: 813-483-2817 

Att!lmey for GTE Florida tnc:orporated 

5 



. . : • • 
whkh may have IUbperu) of t11a fbllowinl; intaToploria, demada 10 produce 
documenu. or ,.... .... (or ad! I I QtL l!adl Piny it abo ""ided 10 lib die onl 
dqloaition of oae ia6Mdual of UO''* Piny. Adctltioaal ditcovery may be permitted 
upon rmnuallflleeme::d Of' the Plrtla. The ubitralion hcarinatblll be COt •swnoed witWn 
sixty (60) daya of the~ for ..tXtmlon. The ll1litnlion thlll be held in T"elw 11 

The arbitrltor WI! COIIUOI the~ to u 10 proc:est the matt« cxpwGI"uiy. l1le 
Parties may tubnit 'Mitten brie6. T1le arbitntor lhall rule on the dliiP•• by :.U.. 1 
written opinlo11 wiiNn thirty (30) daya after tbo dole ofbearitt&L l1le tin~..,.. lhd ill 
!his wtW,. may be atended upon IIIUlUII apeme~ot of the,__ or by the wbiti•or 
Upon I tbowi111 or II09d CIUJt. Juclameal upon the award rmdelld by tM llbicr-.or lillY 
bo entered in any court hl~jurildic:tloo. 

12.4 Qu1l. Each Pany thaD bear iu own coa of thete procecluru. A Pany •• ' hw clbcowry 
ahall reimlute the .... wodifta Pany the C06tJ of production or c!oQ,.,... (wdndq 
search time llld ~ COlli). The Plltia sllaiJ equally split the ree. of the 
a.rt>ittalion llld the utitntot. 

I 3. Entire Aafecmcnt. This-Aar-nt conaitules the entire l&leelncnl of the Partiet 
pauinina 10 the wbjecc IIIII'.Cf of lhiJ Apeement and tupcnedes .n prior ..,eemaa. 
negotiations, propoAia. llld repracnu.tiolll whether wrirlcn or oral, llld aD ~ 
oral aareemenu. ~ propoJt'l.llld ~ c:ooccnliiwiUCh tub;ecl rnuur. No 
repreJcntations, u~ aareancma. or wamnties, expresscd or implied. have boa! made 
or rcliod upon in the INidna of this Aareensent other than thon lpecillca11y JCC forth herein. 

14. Expensq. Eucpl u JpeCiflcally ICC out ill this .t,sJeement, eadl Pany abaD be IOk.'y 
resj)Oitsible t'or iu 0'*11 expe~~~a i1!'t'olved in aD ac:livities rebted 10 the tub;«t of this 
.t,sJ eemetL 

I S. Force MIJgn. In the event performance of IIIia Aarecment, or any obllplion hereunder, 
i• either clitectJy or inditeCilly pt~ed. tesuicted, or intcrtered wilb by I'CIJOiJ of fire. 
Ooocl, eartbquab Of likes IICU of Ood, Win, teYOiution. civil commocion, expbioa, 1ctJ 
of public:~, aabwau, actJ of the IJICJ'=G OOICdl in iu IOYeftip QP!City, ltbor 
difticultiel. ird""'w widJout limiwion. Jtrika, alowdowns, plckedrla, or bo)waa. 
unavailabiliry of eqyipmenl from '>'Clldot , chlnaa n:quCJted by Cwtomer, or ti1.'J ocber 
c:l~ ~!lie rRJOMble c:on&:ol and without the fllllt or ..P,....... otthe 
Pany al!'oc:ted. the Pany lft'eeted, upon aivlna prompt notice 10 the other pany, tbaD be 
excwcd &om aucb pa(OI'IIW!Ce on 1\t.y-.10-day buis 10 the OXICIII or IUCh pmadion. 
resuiction, or inhlfeleece (llld the other Patty ahalllikewiJC be acuJed he 
paformaDce ora ot>&a••iot~t on 1 da)'-co-d.y buiJ until the clelly, •ete~icdoa « 
intetfennce flu ceued); p urWtd ~. that the Piny to UFected thlll UJC c!i1lpnt 
cfl'orll to avoid ot iei.!JCWO IUdl CIUIOt oC IIOtlpetfonnanc:o and both Panlet thlll proceed 
whenever IUCh uuae~ are temowd or -. 
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CIADFJCATE OF SEfMCE 

I HEREBY CERnFV that ~Ill of GTE Florida lncorporated'a Motion to Dlsmln 

and Supt)Ortlng Memorandl.rn In Docket No. 981854-TP were sent via U.S. mall on 

January 15, 1999 to the following: 

Martha Carter Brown 
01vta1on of Legal Servlcea 

Florida Publlo Setvlce Commlulon 
2540 Shumard Oak Boulevard 
Talahauee, Fl32399-0850 

Donna L. Canzano 
Petrick Kn~t Wiggins 

Wlgglna & Villacorta. P.A. 
21<45 Delta Boulevard, Suite 200 

Tallahauee, FL 32302 

Scott A. Sappemteln 
lntermedla Communlcal.lons Inc. 
~Queen Pelm Drive 
Tampa, FL 33819-1309 



Donna Canzano 
December 18, 1998 
Page2 

• 
prescriptions for dlapute reaoMion. and lntermedla'a expreued Intention to comply 
with thoae preactiptlona, there Is no need for GTE to tile any klnd of retp<>nH to 
lntermedla'a Complaint with the Commlaalon. 

Nevertheleea, GTE understao<la lntarmedla'a objective In flUng Ita ComplalnHhal Ia, "to 
preserve Ita priorityconllstent with the Commission's declalon In Docket No. 98080().. 
TP.• (lntennedla Complai'lt at 2.) Although the Complaint will nat be puraued before 
the Commlslion, GTE doM not dlapute thet lntermedle hal now prenrved ltl plsce In 
line for physical collocation In the offices at laaue. 

Please let me know H you dlugree with the approach outlined In this letter. 

·a:~p~ 
-B~Klmberfy Caswell 

KC:tas 

SENT VIA FACSILtll:.E • 85G-31H008 

o: Blanca Bayo, Olvlalon of Recorda and Reporting / 
Martha Carter Brown, CMtlon of Legal Services 
Scott A. Sappersteln, lntermedla Communications. Inc. 
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