JOHN CHARLES HEEKIN

ATTORNEY AT LAW &8
21202 OUEAN BLVO., SUTEC-2 [ °

PHONE (D4 1) 8270333 ', - f

February 17, 1999

. 0O
Ms. Blanca S. Bay6, Director R’G’ NA |

State of Florida Public Service Commission
Division of Records and Reporting

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-8050

RE: John Charles Heekin v. Florida Power & Light Company
Case No. 981923-El

Dear Ms. Bay6:

Enclosed for filing in the above case is a Response To Motion To Dismiss And For More
Definite Statement.

Thank you for your time and prompt attention.
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BEFORE THE OR’ G/NA y

FLORIDA PUBLIC SERVICE COMMISSION

In the Matter of
JOHN CHARLES HEEKIN,

Petitioner »
V.

FLORIDA POWER & LIGHT COMPANY CASE NO. 981923 El

JOHN CHARLES HEEKIN, responds to the Motion To Dismiss and For More

Definite Statement filed by the attorney for Florida Power and Light Company and says:

1. Attached to this Response is the Motion To Dismiss filed by capable counsel for
Florida Power and Light Company (hereafter FPL) with the tiial court.

2. As may be seen, the argument is made to the rial court that the trial court lacks
subject matter jurisdiction because this honorable body has exclusive jurisdiction.

3. FPL now contends that this Honorable Commission lacks subject matter
jurisdiction because exclusive jurisdiction is with the trial court.

4, Respectfully, FPL cannot have it both ways. Violations of its wriff through the
commission of wrongs against customers are within the jurisdiction of this Commission to
redress. If not, the Commission would have no jurisdiction to confer authority for trespass on

FPL, and to hold it harmless from the same “with the force of law" (to guote I'PL).
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WHEREFORE, John Charles Heekin respectfully prays that the Commission will deny

the Motion To Dismiss, authorize discovery, and set this matter for a full hearing.

1 HEREBY CERTIFY that a copy hereof has been furnished on Wade Litchfield,
Atorney for Florida Power & Light Company, 700 Universe Bivd., Juno Beach, Florida
33408-0420 and William G. Walker, I1I, Vice President Florida Power & Light Company,
215 South Monroe Street, Suite 810, Tallahassee, Florida 32301-1859 by U.S. Mail this / 7

dayof [~¢d 1999,
7

JOHN CHARLES HEEKIN
P.O. Box 2434

Port Charlotie, FL 33949-2434
(941) 6270333

Florida Bar No. 274267
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IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT, IN
AND FOR CHARLOTTE COUNTY,
FLORIDA

JOH!N CHARLES HEEKIN,
Plaintiff,

vVs.

CASE NO. 98-1304 CA

FLORIDA POWER & LIGHT COMPANY,

Defendant.

Defendant, Florida Power & Light Company, by and through
their undersigned attorneys, files this Amended Motion to Dismiss
Plainctiff's Amended Complaint and say:

I. SUBJECT MATTER JURISDICTION

1. The Circuit Court does not have jurisdiction over the
subject matter of Plaintiff's Amended Complaint in that the
Plaintiff's damages must exceed $15,000.00.

- Plaintiff stated in Count I of his Amended Complaint
that "the damage amount is unknown to Plaintiff and may well
exceed $100.00, but does not exceed $15,000.00..."

3. Plaintiff prays for an equitable remedy in Count II.
However, the County Court has concurrent jurisdiction with the
Circuit Court to issue injunctions. Equitable remedies are no

longer within the exclusive jurisdiction of the Circuit Court.

II. TRESPASS

4. The Statement of Claim and Amended Complaint as filed
contain nc short and plain stacement of the ultimate facts

show:ng =hat the pleader is entitled to relief as it relates to

1
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an action on trespass.

5. Plaintiff alleges that FPL broke and entered the
curtilage of his premises and damaged a hasp to a gate on his
fence after having made an appointment to enter the premises for
a lawful purpose (replacing an electric meter - see Paragraph 7
ot Amended Complaint). Plaintiff's complaint is that FPL went
ahead with the work before the appointment date.

6. Even assuming for argument's sake that FPL or its
employee's action would be considered a trespass on Plaintiff's
property, Plaintiff has failed to state a cause of action in that
the General Rules and Regulations for Electric Service
(hereinafter "FPL's Tariff") specifically preclude such a claim.
Rule 2.8 of FPL's Tariff (see copy attached as Exhibit "A")
states:

2.8 Access tO Premiges. The duly authorized
agents of the Company shall have safe access
to the ses of the Customer at all
reasonable hours for the purpose of
installing, maintaining and inspecting or
removing the Company's property, reading

meters and other purposes incident to
performance under or termination of the

Company's agreement with the Customer, and in

Effsl Lregpass (emphusis added).

FPL's Tariff has the force and effect of Law. See Landrum v.
Elorida Power & Light Company, 505 S8o0.2d 552 (Fla. 3d DCA 1987)
(copy attached as Exhibit "B"). It thus excuses FPL for
liability in the instant case and is fatal to the maintenance of
a cause of action for trespass.

"In the absence of special statutory regulations setting up




» .

some special system for dealing with the subject, the rule
usually followed by the courts is to hold justifiable a
regulation which is made by a public utility company in good
faith, and enforced by it without discrimination, unless it is
plainly unreasonable or outrageous in its general operation.
Whether the court might itself have done differently, or even if
it sees hardship in particular case:, is nc enough to induce the
courts to set a regulation aside or hold it [has) no
justification." (Citations omitted). Florida Power & Light
Company v, Scate ex. rel. Malcom, et al,, 144 So. 657, 658 (Fla.
1932), (cited in Landrum).

This Court is without authority o review the propriety of
FPL's Tariff, as only the Supreme Court can review Florida Public
Service Commission (hereinafter "PSC") actions that relate tc
rates or service. Fla, Conat, (article V, 8. 3(b) (2); Section
350.128(1), Pla. Stat. (1997). The approval by the PSC of FPL's
Tariff is an action which relates to service and only the Supreme
Court can review its propriety. However, should this Court feel
that it has the authority to rule on the propriety of FPL's
Tariff, the limitation of liability is valid, as parties to
contracts can limit their liability as to certain actions. For
example, parties can limit their liabilicy for their own ordinary
negligence sco long as the language in the hold harmless clause is
clear and unequivocal, see UniversiLy Plaza shopping Center vs.
Stewart, 272 So.2d 507 (Fla. 1973).

Both the consumer and the power company are bound by the




Tariff and must live by its terms. Malcolm, supra; Cohen v.
Elorida Power & Light Co,, 46 Fl.Supp. 29 (Fla. Dade Cty. Ct.
1977) . Further, the Tariff is not "imposed" upon the consumer by
FPL, as it must first be approved by the PSC, which has been
mandated by statute to regulate public utilities. The tariff
provision limiting FPL's liability in the instant case has been
filed with the Public Service Commission, a..] was in effect at
the time this cause of action arose. The Supreme Court of
Florida has upheld contracts between Florida power companies and
their customers which limit liability. See Florida Power
Corporacion v, City of Tallahassee, 18 So.2d 671 (Fla. 1944). It
is not unusual for there to be limitation of liability clauses in

tariffs of regulated Industries, and those clauses are routinely

upheld by the courts. See Eight Ai{r Depot v. Pap American, 254
So.2d 564 (Fla. 3d DCA 1971); Life Sciences. Inc. vs. Emory Air
Exreioht Corp., 341 So.2d 272 (Fla. 4th DCA 1972); Behrend v. Bell
Telephope Co., 363 A.2d 1152 (PA Super. 1976).

In Landrum v, Florida Power & Light Company, 505 So.2d 552

(Fla. 3d DCA 1987), a customer sought to recover against FPL for

negligent termination of service, and the Third District Court

ruled that "the Trial Court correctly concluded, the complaint
tariff (Rule 2.5) operates as a limitation for ordinary
pegligence" (emphasis added).

Based upon the foregoing, the Complaint fails to allege a

cause of accion for trespass against FPL or its employees.




WHEREFORE, FPL requests this Court to Dismiss the Amended

Complaint. Moreover, FPL requests that this Court enter an order
pursuant to Secticn 57.105, Fla. Stat. (1997) requiring Plaintiff

to pay FFL a reasonable attorney's fee.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY, that a copy of the foregoing has been

furnished via facsimile and by US Mail to: John Charles Heekin,

Esq., Plaintiff and Plaintiff's Attorney, 21202 Olean Blvd., Ste.

C-2, Port Charlotte, FL 33952, this _ﬂ?d&y of November, 1998.
Florida Power & Light Company

ire

« Esquire

FBN: 230197

Attorneys for Defendant
9250 West Flagler Street
Miami, FL 33174

(305) S552-3866

F:AJEL\Heakln. CAS \HeakinHot Lontoll sl ssAmendedCong L aint



2 Availability of Servies. ,_.ln.l..lu_l:luua.a__lin-li.siq-tr!niiffi-vl.?!s,_;!z!!f
following conditions: should an extension of the Company’s Egc-iirnltlwiﬁl:.l!ii-}il!

nl!;..;rqilliil.Iﬂl!!uiﬂi#!!&?ﬂinﬂlglil

; 3 . -
1 ._qnﬂp_.iii!’l-!_li'l#‘l!!lﬂl._..._.l.l-ﬁa!._lqlnuin.i...
of

coastruction. aadior advaaces for construction, when n the Company's opamsoa,

E&:..S.-Euﬂillil-rﬂllinlllig. All contributions in aid of censtruction will be 1§
Etilgifil%gligiii_ if the i
based on the Cusiomer's estimaies for electric power bul there i1 ressonable

1.5 Continiury af Service. ?nitﬁ-tiltrti:iil!i:!ii-!!t:liirt_i:-.
l..E!lﬁt!lﬂilll‘l!ﬁ!’l!i&!’lffi..lnn-.ill-bal:-!
{_ci!ifiitiliili The Company shall 8ot be lisble for eay sct or om o
Egli;if;iigtilltil?%-uqi State or
Municipal governments, acts of God or other causes beyond its control.

1.8 Temporary Service. .?l‘lu!‘il.liﬂiﬂ.l!l!sﬂtftiwr bazaary, fuirs, construction work, camps,
houseboats, dredping jobs, and the kiks. wiliéilglliiil_!i}
and other equipment for the service requested. i%ii!n‘!!jﬂdl?; ttttt
E-ihin'l-!iigiili

4.9 Right of Wav Enﬁnlll&ﬁl.ll-t!li!'nl!ii.i#!ni!wﬁzur?;—i!:
l..!..___._-.!trsr.illl.l!ln&l!.!il-liil!lll-f.

3 LIMITATION OF USE

Ll Resle of Service Prohibimd. Electric service received from the Company shall be for the Customer's ows use and shall not be resold. Whare
individual metering it nol required under Subsection (5)(a) of Section 23.6.049 (Measuring Customer Servics) of te Florids Adminiswative Code

lt-u:..ﬂ_..::.r-ii their monthly consumplion a1 messured by weh meters.
(2} Electric service is “resold™ when sparite eleciric meters are used 1o charge benents, lesiees or other enliles More than & proportionsie
share of the Cusiomer's monathly bill,
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