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CHAlRYAN GARCIA: I! we•re ready, I would aeaume 

that -- you're up. 

MR. ELIAS• Commiasioncro, the recommendat10n 

that ia before you concern• FPL's mot1on to dumua 

the protest• that were f1led to the PAA order that w~• 

iaeued in late Oecembur. On Friday afternoon, FPI 

(iled a notice of withdrawal ot their eottlemen· 

propoeal that wae the baeia o! the PAA order. 

Obvioualy, the ~rtiee have not had a tine, a ch~nce 

to reapond in writ ing to that aettlement propoaal or 

the withdrawal of that settle~nt propoeal. 

Staff haa idont1f1ed three optiono at least for 

the Commisaion today. The !irnt ia to defer thle 

matter until the March 16th agenda, that g1ves the 

partie• the opportunity to respond to the ~otice of 

withdrawal, and it ia cho next ogondo conference , and 

It 1a the agenda conference where we will be br1ng1no 

a recomrnendat1on to you concern1ng Public Couns~l·e 

requeat :o initiate a rate caee conccnllng FPL. The 

down aide o! doing that is Lhdl that means that the 

hearing datee that we have reeerved for Aprll w1ll be 

unworkable !or any iaauea. 

The aecond option ia to take up •• 

CI~IRMAN OARCIAo Tell me what tho negat1vea are 
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involved in that one, Mr . Elias. 

MR. ELIAS: The ability of the Commission to 

consider a return on equity for Florida Power ' Light 

Company that reflects current market 1nformation could 

possibly limit t:he amount of revenues that tl•e 

COmnUBBion would be able to hold subJect t o refund 

during the pendency of the consideratlon of Publ1c 

Counsel' a petition for a rate caee. sr, it • s a 

queetion of ratepayer protection during the pendency 

of the hearin~. 

And it'll poseible. It hinges on a number o! 

things. Number one, the Commisoion•n dec1s1on on 

Public Counsel's petit:ion and, two, the ultimate 

outcome of that hearing versus the currentlv 

authorized return on equ1ty. 

The third option, and th1o is not one that we 

believe is appropriate in t:hls case, but it 10 out 

there, there are orders and caaes where an agency has 

not acknowledged or declined to acknowledge the 

withdrawal of a settlement proposal . And those are 

typically in instances where withdrawing the protest 

or objection has the effec" of divesting t:he agency of 

the ability to conoider a matter that ia otherwise 1n 

its jurisdiction. And I don't believe that that: io 

operat:ive here. 
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We have copies 01 the recommendation that was 

f iled in October and tne supplement that was filed in 

Novembet. Our recomme 1dation, subject to what the 

parties have to say, ir that the Commi so ion take 

action on that recommendation today and determine what 

it wants to do as far a~ the April he~~ing. 

CHAIRMAN GARCIA: Okay . If I'm net mistaken, and 

you will correct me if 1 •m wrong, l~r. Elias. ~"PI. 

withdrew its proposed settlement. Should we have FPL 

address that issue real 1uick before we get star~ed on 

this? 

MR. ELIAS: I think the parties need to address. 

yes. 

CHAIRMAN GARCIA: M.r Childs. 

MR. CHILDS: Commissioners, my name 1s Matthew 

Childs, r•m appearing on behalf of Florida Power & 

Light Company. Florida Power & Light did file a 

notice of withdrawal of its settlement on Fr1day of 

last week. And one of the th1ngs that we had noted in 

the notice of withdrawal, but rather tersely. was that 

this docket had in our view become somewhat of a 

procedural morass. 

I want to comment br1ctly, though, that Florida 

Power & Light Company did believe that and does 

believe that the matters addressed in the oottlement 
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proposa l that it submitted to the Commission and which 

the Commission voted to approve, that it was 

productive and it was appropriate. It however had to 

react to t he reality and it took some time to do that. 

It had to react to the reality that there were 

arguments made that although this docket was an 

investigation docket, there was no petition fi l ed by 

anyone to do anything in the docket, and tha; there 

were attempts to make the docket a raLo ca.,e, and we 

thought that was wholly improper. 

we had thought that by filing a stipulation or a 

settlement offer when the Commission wao conoidering 

whether to go to hearing on return on equity wao 

certainly not the basis to say that now th.u you have 

conceded and agreed voluntarily to r educe your return 

of equity that now you musL go to hearing on reLurn on 

equity. So we thought that was a bit backwards the 

way that some were attempting to structure the 

proceeding. 

And , therefore, it was with reluctance that we 

fLied the notice o f withdrawal. 1 think, and I've 

listened to statf counsel's three alternatives. l 

agree with him that tho third nltornatlv~ of not 

accepting the withdrawal is not appropriate here. The 

case that 1 am aware or where that happened wao one 
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where chere was a pec ition pending for a ra te i ncrease 

by a water and sewer company under your speci!lc 

procedures on both PAA actions. I don•t think the 

case is the same and 1 actually don't think that the 

authority that was cited in that order applies. 

CHAIRMAN GARCIA: Mr. Childs, you address~d 

oomething that was of concern to me, and If you can 

ans~er that, and I hope I'm not inter rupt'ng too much 

with your preaentatlon. But it strikes .ne thAt at 

least my belief, and perhaps 1 am wrong, that if th is 

Commission opens a docket on ito o wn motion, it almost 

strikes me that it would n14 ke sense that this 

Commission can close its own docket if it feela 

satiefied wi th the results of Ito discussion. 

It almost ia the only way that Sthff has to 

address us as a group to discuss certain losueo. 1 

say that, and it's nothing against the intervenoro, 

but it just strikes me that the only way that or.a!f, 

the accounting staff and the auditing could have a 

discussion with the Comm1ssion as a whole is to put 

the i ssue, your issue in this caoe on the docket, have 

us ae a group discuss it, and then bring us the 

settlement that staff achieved. That ~lng done, I 

find myself troubled by the (act that l can't clooc my 

own docket bacauoe 1 t • s prot•l&Led. 
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And I aay that because, like you, I th1nk that 

the settlement offer was good for Florida and its 

ratepayers, and probably it was g~ for FPL. Could 

you address that? I mean •• 

MR. CHILDS: Well, I'll try. I think yot, can 

close your own docket. I mean, I ask the o4est1on 

rhetorically, let ' s aay that a recommend ,.t.lon hart been 

presented to the Commission to initiatr a proceeding 

to go to bearing. That was a recomme.1dation and the 

Commission vo~ed no, we don't want to do that. 1hat'o 

not a PAA order. That doesn't have to go to anyone to 

protest your act1on. That is an action tl•al this 

agency can take and does take in furtherance of ito 

authority to investigate and generally regulate. 

If, on the other hand, someone had pet1t10ned to 

open a docket so that you had a moving party. a 

petitioner who was an app•·oprloltc· pct.it.1oner who 

initiated an appropriate case, for instance, we have 

the Office oC Public Counsel, who hao an analogous 

caae. That is an appropriate party, that'o an 

appropriate pleading, that is an appropria~e case. 

That ia a totally di(!erent situation. 

I don't think that you are restricted in your 

decision to act to close the docket. Nc~ do I think, 

and nor did I th1nk at the time that the Commias•on •a 
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decision not -- that the Commisslon's dec1s1on to 

extract something from Florida Power & Light Compony 

os o condition of not going forword '<~DO the basis for 

s omeone co protest end force a hearing. 

CHAIRMAN GARCIA: Because I'm t. .:oubled by t h,. 

question how hav~ I affected anyone'o substantial 

interests by closing this docket. The onl' one whose 

interests l have affected, in essence, ir yours, your 

company, and this Commlssion's posit or But I'm 

troubled because I don't have a rate caoe. l did not 

change the rates for anyone else in Florida. We 

remain the same. And no I'm troubled by the teet thot. 

staff, I guess to some degree, believes that once we 

start down this rood, we ore sort of trapped by it. 

And what further bothers me is that as we head to 

continually complex issues, 1 want sea!! to be able to 

bring it before thio Commission, for us to sit as a 

body and be able to discuss these isouea, but no• be 

trapped by our own discussion into a position where we 

make lt impossible for staff to negotiate with our 

understanding of t.he event.s that are occurring . 

And in thl~ docket I feel we have trapped 

ourselves. We have sort o! put ouraelveo in a 

poaiti.:m whereby by aoking queat.lons wo become trapped 

by the PAA process, end so we are off 1nto this --
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MR . CHILDS: I don't th1nk you need to be 

trapped, though. I have two points on that that I 

think are dlrectly applicable. The first 1s section 

366.076. It is the limited scope proceeding. It was 

enacted in part because of the concern ~bout the 

Commission we were not doing things knowing!' at 

that time and calling them proposed agency ac~ion . 

I mean, that was not something chat th• 

Commission knew it was doing back in the ·!arly '80s. 

But there was concern that when a party tried to 

initiate 3 proceeding over he~e that a(fe(:ted rates, 

could affect races ultimately, is Lhere a way to have 

that matter addressed without having a general rate 

case. 

For instance, perhaps you wanted to change rate 

deaign of a tariff. Does that mean that you have to 

have a rate case? Well, this stat.ute, chis section 

was enacted Lo address that. And it says, •upon 

petition or its own motion, the Comm1ssion may conduct 

a limited proceeding to consider and act on any matter 

within its jurisdiction, including any matter the 

resolution of whlch requires a public utillcy to 

adjust its rates.• 

I alway& thought that if you could limit the 

proceeding when the action you took rcqu1red an 
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adjustment to rates, that certainly you could lim1t a 

proceeding when an ad juotment that you made did not 

necessarily require any chAngo t o rateo. 

An additional point was thls Commission a~dressed 

this Comm1~sion approached Flor1da Power & Light 

Company in ' <, 2 a.nd '93, and sal.d we thinl. your return 

on equity is too h1gh. What do you wa,lt to do about 

it? We engaged i n settlement diocus•;J.ons with the 

Commission staff and the Off1ce of Pub lic Counsel. In 

fact, the return o n equl.ty that we stipulated to, or 

in settlement agreed to change thls last time is the 

one that was oet before by th1s Comm1osion a s a result 

of PPL's settlement. 

But in tha t docket the Commission 10sued a f1nal 

order approving the settlement and expressly 

considered the qucst1on of whether to use a PAA 

proceeding. And at agenda 1t aoked tho queotion of 

staff and of Public Counsel about should thi9 be and 

why wasn' t l.t a PAA proceeding. 

And, you know, I th1nk that the reaction by both 

the staff and the Public Counsel was ~hat the action 

by Plor1da rower & L1ght Company to agr ee to reduce 

the return on equity that it was legally entttled to 

was an action agbinoL lLs booL Jnter~ut only, not Lh«t 

of the customers. And if a customer wlohed to 
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proper standing wished to i nitiate a proceeding to 

change rate .. , they could. 

12 

And the settlement didn't affect that. I mean, 

there is the expressed discussion of whecher the 

Commission needed to act pursuant to PAA. And ~he 

Commission concluded that it didn't. 

So my view is you have precedent i ' I your own 

action, and that was an order issued July 13, 1993 in 

Docket 930612. And you have an exp .. essed st:atutory 

authority to limited scope proceedings. 

Unfortunately. this case got to be more directed 

toward -- I thought and the company tho~'ht ·- go1ng 

to hearing as rapidly as possible to addreso the 

return on equity for Florida Power ' Light Company in 

order to toke some action. We d.dn't think that wae 

appropriate. 

We thought as a practtcal matter in addition to 

the legal constraints that lt was a little btt 

unseemly to ask us to agree to a settlement and then 

to sort of use that as t:he starting point in the caoe, 

and say n~w you de!end ir. Our view wao we could 

defend that we octtled, we could defend that we 

offered that, but as a pracLical matter, we didn't 

think that our legal position o! entitlement to a 
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higher recurn disappeared. 

We are mindful, however, we now have a case. We 

have a case that was initiated by the Off1ce of Public 

Counsel. And it also factored into our think1ng that 

although we thought that going forward, as it appea~ed 

we were, wan inappropriate. That lt also seemed to be 

inappropriate to try to do that twice. 

So, with all due respect, Comm.soioners. we felt 

that we had no option at the time out to file our 

notice of withdrawal. We do think that it WAj 

appropriate. We think that the action taken by the 

Commission was appropriate in terms of recognizing 

voriouo expenoes and wao also appropriate in its 

action to force PPL to reduce its return on equity. 

I mean, we wen: willing to do chat. we thought 

as a total package that it was worthwhile pursuing. I 

don't think at this point thac there is anything, you 

know, other than for the Cuture what can we d~. to 

discuss how it happened, but it just happened. 

CHAI RMAN GARCIA : Well, Mr. Childs, that begs the 

question what if this Commisoion wants to stay with 

the settlement . Should we not have the ·· lat'o say 

that I don't believe the intervenors have a standing 

and that I think this Commission can clooe thio 

docket. I'm not aaying that we f.:.el th.,t, bcc.,uue I 
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atr1kee me that what if we wanted to accept your offer 

and pr oceed under the scenario of when 1s the aate, 

Mr. Elia s, of Hr. Shreve's petition before th1s 

CO<mlission7 

HR. ELll\.5: We will be bringlng a re<"ommendatlon 

for con11ideration at the March 16th age:ada. 

CHAlRMAN Oli.RCill.: After meeting ·•ith our people 

here a t the Commission, I thought wt had come to a 

good agreeii\O'nt.. I thought that the agreement reached 

by staff and the company wao to the benet1t of 

Florida's ratepayers and, therefore, I thought it was 

a good agreement. And it strikeo me that I would llke 

to, if we can accept your o!fer, at least have that 

of fer unt:il w(! go to Lhe> llLh and mocL wlLh Mr. 

Shrev<~ • s office. 

At least I know Lhat I have got -- at least my 

thinking, and, again, I don't apeak for the rnaJority 

-- but at leasL I would !eel comforlable that we are 

walking into the 13th in a good pos1t.1on . in a very 

posit.ive position for Florida's ratepayers. And 

obviously we are going to hcar out Lhe intervenors, 

but. it sort. of puts us in a dlff1cult pooltion. You 

are taking away Lhe offer and then we get into the 

argument of whether we should go down this road of a 
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hearing. You're righc, and chac •s another argument, 

but 

that. 

was. 

KR. CHILDS: Well, I don't know that I can answer 

t will try to tell you what my thought process 

I thought, l don't know I mean, I was 

prepared earlier to argue in the motion to dism1as, 

and thought that we were correct therr. . On the other 

hand, you have been to hearing befor J as it relates to 

the amortization part of your action . 

I mean, to me there are t wo s1dea to your act1on. 

One ie the extraction thAt I character.ze 1t from 

Florida Power ~ Light Company on equity, and the other 

part is the amortization. You hAve bc.:n to hearing on 

cha~ before. And I pointed it out, the stalf must 

have missed it, but I did po1nt that out 1n my 

pleading with you that we had raleed this betore arw 

had not prevailed as to whether the amortizatlon part 

was something that could go to hearing. That 10 your 

authorization tor the company to amortize various 

expenses commencing after 1999. 

So, I would be reluctont co lillY thllt: chcre lB no 

argument in vi~w of your action that che amorti~ation 

part o! the activity 1& not something that was 

suppoeed to go to hear:Ulg. Candidly. thllt' s what l 

expected we do. I thought that i[ we had a v~otest. 
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that what we would go to hear1ng o n wae whether you 

were going to amortize, you know. find that after the 

hear1ng and the evidence whether the dec1e1on you made 

would be inconsistent with the settlement. And, you 

know, part of our thinkJng too was you just had a case 

like that ir 1998 on the same isoueo, eo, we felt 

fairly confident that we could preva1l again . 

I mean, there io nothing diffe1ent about your 

actions on amortization here other than what you have 

already been to hearing on in ano~her docket except 

that you impose the minimum of $140 million a j'ear 

that FPL had t o expense and you permitted us to come 

in later with no authorization, no pre -approval, but 

said you can come in later and petition to add things 

to this. So, there was a lot of similar1ly. 

ca~ISSIONER DEASON: Let me ask Mr. Ch1lds a 

queation before we proceed. Arc you indicating then 

that it's your position that only the amortization 

issues should go to hearing? That it you had not 

filed your notice o f settlement withdrawal and we were 

going to proceed to a hearing, that th~t should be t~e 

only ieaue and that return on equity is not 

appropriate for th~e type proceeding? 

MR . CHILDS: That'll right. And tho roanon. 

briefly, ie that we arc by law entitled to a higher 
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return on equity than we agreed volurtsrily to reduce 

it to. Your order, although the Commission voted, 

your order is not final if a protest that conforms to 

your rule is filed. And I just, I don't see how that 

action againot our own interests can meet the atandard 

under t:he law tor a challenge. And I tho·..1ght that the 

Commission's pr1or action in 1993, and the argument 

presented by staff and Public Counsel aaid that's 

right. 

COMMISSIO~ER DEASON: I n 1993 , what were the 

other -- were there amortization isaueo involved 

there, or wao it strictly a return on equity question? 

HR. CHILDS: Strictly return on equity. 

COMMlSSIONER DEASON: Thank you. 

CHAIRMAN GARCIA: Commissi~ners, any other 

questions? Mr. Mc Whirter. 

HR. McWHIRTER: Thank you, Mr. Chairman. My nome 

is John McWhirter representing the Florida Industrlal 

Power Users Oroup and Tropicana. 

CHAIRMAN GARCIA: Mr . McWhirter, in -· and il ' s 

my own fault, I didn't put a time limit whon we began, 

but I think •.o~e allowed Mr. Childs t.o go 30 minutes or 

at least r questioned h!m f or that long. You ere here 

as - - and I see Mr. Latace is here -- will he be 

speaking also representing a client, o r are you 
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MR. McWHIRTER: I '"ill be very nhort. 

CHAIRMAN GARCIA: I have no doubt of that. I 

just want to make sure if there is anyone else that 

will be speaking 

MR. LAFACE: We would like to speak briefly . 

CHAIRMAN GARCIA: We is? 

18 

MR. LAFACE: The Coalition for Equitable Rates . 

CHAlRMAN GARCIA: Okay. 

MR . BERTRON : Andy Bert ron (phrmetic) on behalf 

of Georgia Pacific and Florida Alert . I'm sure by the 

time Mr. McWhirter and Mr. Laface have spoken there 

will be little left to say, but I would like to add 

just a little bit. 

CHAIRMAN GARCIA: Okay. Well, what we ~ill try 

to do is, and I know you are always short, but I don't 

know about Mr. Laface. So what we will do is your 

side has 30 minutes, so there being three of you, ten 

minutes apiece should be sufficient. 

MR. McWHIRTER: Thank you, sir. I will limit 

myself to ten minutes or less. 

Mr. Chairman, the question you posed was we 

opened a docket, why can't we close it. And then Mr. 

Deason suggested that since we appear to have 

tentat:.ive agreement on return on eq\dty, can we put 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that to bed and go forward wich the amorti~ation 

issues. My response wil l address both of those 

aepeot:s. 

19 

This case is an outgrowth of s omethi ng that has 

been going on for several years, and l think it 

happened when Ameristeel petitioned tor a rate caoe 

either in ~997 or 1998 , and your eta!! ~ecommended 

that you go forward wi th a rate heari ng. At that time 

Ameri steel settled ito case with Fl~rida Power & Light 

by leaving its system, and the sta ff -- that case was 

terminateG, but the staff suggested that the return on 

equity wao t oo high and it should be investigated. 

There werP a ReriAA of d i acuaAionB held betwM.m 

Florida Power & Light and the s taff , as I understand 

it, and the Public Counsel was 1nvited to attend, and 

those diacuss1ons came to a head in late September. 

And your staff filed a recommendation in November that 

there have boon no meet ing of tho minds between the 

parties, and it recommended that you have a limited 

issue return on equity case , and that is the case that 

ia presently pending i n thio docket. lt was opened, [ 

believe, in October of this year. 

The ata!f came to you with 1ts recommendatlon 

that you have a limited i ssue ca se on return on equlty 

on November lrd, and you sent the staff and Florida 
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Power & Light back to the drawing boards and suggested 

that see if you. couldn't work out a settlement. At 

that point in time we became involved and became 

interested in tho case because it looked like there 

was an amount of money that was substantially greater 

than the record would disclose in the matte.r. 

In early December, the staff and Florida Power & 

Light roached an accord, and the accorn was th~t the 

return on equity should be reduced pr~vided t ha t 

Florida Power & Light could keep all the money . Which 

seems somewhat peculiar to us, and t he reaaon they get 

to keep all the money is that a proceeding that 

started back in 1995 where you. allowed Florida Power & 

Light to write -of f $30 million or its nuclear 

facilitie~ in order to avoid stranded investment when 

retail competition came 1nto play --

COMMI SSIONER CLARr.: Mr. McWhirter, that wasn't 

the reason. We thought lt was a good course or action 

t o take because it appeared that they were not being 

it wasn't being reduced . 

MR. McWHIRTER: Okay. Well, there wau some 

discussion ot tha t . I jus t read about it in t he 

papers and I read your order and 

COMMISSIONBR CLARK: Maybe the order would be 

speci fie on it. 
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MR. McWHIRTER : That's really an aside. In any 

event --

COMMJSSIONER CLARK: I guess I am sensitive to 

that because I always get that suggested that that was 

our purpose, and it woe not our purpose and it was 

made clear in the order. 

MR. McWHIRTER: Well. I'm pleased to h~ar that 

was not your purpose, because you're in f~vor in 

regulation and s o am I, and we are here ~oday to oak 

you to protect the consumers with your regulatory 

authority. 

I mentioned the competition issue ao an aa1de. 

That atarted at $30 million. In th1s propoo~d 

settlement, ladies and gentl~men, this fast write-~ff 

can grow to aome $723 million, and it ca n all be taken 

in a very short period of time. 

so what happens is the cash flow ot Florida Po•..,er 

& Light will be greatly expanded because even with a 

reduced return on equity. 1t hao non-cash expenses 

that can come into play to forestall any rate 

proceeding. And thac•o the amort1zat1on iuouo that 

you wanted to addreaa, Hr. Deason, to see if that $723 

million is still appropriate in this day and timo. 

Ae Mr. d1ilds told you, it started in '95 and it 

grew in '96 and '97, and now it hao grown to a 
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tremendou,s amount. And the question 1s i s thltt in the 

public interest . And we have requested i n our 

p l eading that there be a rate reduction o r $140 

million. We think that it the non-ca sh e~nsca are 

disallowed, Florida Powet· " L..ight •a earni .,ga will be 

somewhere about $400 million more than you Authorued 

in 1993. 

COMMISSIONER CLARK: Mr. McWhirter , let me be 

clear . When you say non-cash expensef,, you mean the 

amor'tization, is that correct? 

MR . McWHIRTER: Yea, ma'am. It's kind oC like 

depreciation. Florida Power" L..igh~ has $1.2 billion 

in depreciati on expense that the cuatomoro pay for in 

the moa t recent s urveillance reporL that I saw, in 

addition to another $400 million in regulatory 

write- downs in the moat recent surveil lance report 

that I've seen, and this io cash that io coming up. 

And t he question I think you, ao regulatot e, need 

to address is is that flush cash io it being uoed (or 

the benefit of the Florida ratepayers who are 

supplying those cash !unde. IUld LhaL'IJ why Wt! became 

interested in this case. 

And, Mr. Garcia, Jn reoponoo to your que8tion, if 

we opened the case , can't we close 1t? Yoa, you can. 

But from a consumers• v1ewpoint, it's not l n the 
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public int~reet to do so. Because every month delay 

costs the co.nsumers additional money. H our number 

o! 140, which is on the low s ide - -

CHAIRMAN GARCIA: You mean our settlement costs. 

The settlement that we came -- that we had sort of 

agreed with the company, you believe costs Florida 

ratepayers money? 

MR. McWHIRTER: Yes, sir. r believe -­

CHAI RMAN GARCIA : So now you are : epresenting 

Florida ratepayers as opposed to your clients . 

MR. McWHI~TER: My clients are Florida ratepayers 

and they pay - -

CHAIRMAN GARCI~: But you used the general 

terminology of it and 

MR. McWHIRTER : Well, we are in the aame boat and 

we are trying to row together. And it's very 

difficult for a single ratepayer to come 1n against a 

goliath o! the magnitude of Florida Power & Light. we 

don't have the financial resources, and somebody needs 

to take action, and I'm pleased to see that the Public 

Counsel has dona ao. 

But it's about $12 millicn a month for every 

month you delay, if our analysis is correct. And I'm 

not sure it ia correct, but it's bsued on tho only 

information that is available to us. And, you know, 
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Florida Power & Light is not all chat forthcoming w1th 

the development of public information about its 

earnings . 

It used to have to file minimum fil1ng standardo, 

minimum filing requirements every four years, but that 

legislation was repealed. So since they haven't had a 

rate case since 1984, it's kind of hard to really know 

what is going on until you turn over t~e rock. And 

this case has essentially turned over the rock. 

COMMISSIONER JOHNSON: Mr. McWh4rter, could we go 

back through-- I'm trying to better understand your 

argument and follow your presentation here. You are 

stating that by •• when you say the delay, the delay 

in going to hearing costs $12 million per month under 

your calculation, and are you baaing that on - · you 

arc saying if we go to hearing the non-caoh expenses 

will be disallowed, we won't have some ·- how are you 

getting to the 12 million? 

MR. McWH1R7ER: If we are successful in our 

proposition, we don't think Lhat Florida Power & Light 

can demonstrate the need for that additional canh and 

the foot that chat additional caoh is being suppl1ed 

by Plorida ratepayero is being 

COMMISSIONER DEASON: Mr. MCWhirter, when you say 

additional, what do you mean by additional cash? 
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There is no change in rates. I t 's the same cash flow 

that existed before the settlement proposal, it's the 

same cash flow that 1s going t o exist after the 

settlet"Mnt proposal. 

The only way there is going co be a change in 

cas h flow is if ~here is ac t ion as a result of Public 

Counsel's petition and there is a change i n rates. 

Why do you keep saying cash fl ow? 

MR. McWHIRTER: Our complaint is ·.hat there is no 

chango i n rates, and there will not be any change in 

rates until you re- examine these expenses and 

det ermine if they are appropriate. And there won't be 

a change in rates until after you take final act ion. 

Florida Power k Light hasn't even filed m1nimum filing 

requirements. It may be a year from now before final 

action can be caken in this case. 

COMMISSIONER DEASON: Wel l, how does this 

sot:tlement proposal in any way change that schedule o f 

whether there is going to be a change in rates? 

MR. McWHIRTER: Well, I'm going to ma~~ a~ 

recommendations to you in a minute, I'm just g1ving 

you my background logic. 

COMMISSIONER DEASON: Well, I wish you would 

explain that. 

MR. McWHIRTER: Well. I'll give 1t to you now. 
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The answer is that I would like to see you establish 

the return on equity as soon as possible , and this 

proceeding enables you to do that. 

CHAIRM.I\N GARClA: Let me ask you something. 

Didn't the rate case filed by Mr. Shreve ask for 

interim rates, eo aren't ra teo affected in ~hat one 

specifically? 

MR. McWHIRTER: The rate s in that ~ase are set a s 

of the utility • s last authorized retu• n, and that is 

i n 1993. And at that point in time .he top of t heir 

range was 13 percent on equity. When they had the 

last rate case you had e~thing like 40 percent 

equity Ar~ 60 percent debt, so the customero only had 

to say something like 7 percent return on the 60 

percent debt. When you have 13 percent return on 

equity, wha t happens is you have to mark that up for 

taxes so customers have to pay a 21 percent return on 

the equity component. 

Now the equity component of Plor1da Power & ~ight 

is s ome 65 percent of 1ts capital otructure. So there 

hasn't been a change in what customers pay, but there 

are a lot more cuetomere, they are consuming a lot 

more electrici~y than they used to ao a result of 

changes i n weather patterns and conservation programs. 

knd as a consequence, although their rate for 
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base rates have~'t gone down, the~r rates -- their 

total electric bill, as LEAP would say, has gone up. 

And, in addition, there are a lot more cuotomera and 

the utility is getting a lot more revenue. 

What your duty is, as I underotand lt, 10 to 

ensure that the utility doesn't make too much revenue. 

And once you have made that determinat ion then yotJ can 

set your rates. And the fact that the rates hlven•t 

gone up when they may have been -- should hav4 been 

going down. In my frank opinion, io not jur.tification 

for just stopping. 

Now 

COMMISSIONER DEASO~: I'm sorry, is not 

justification for what? 

MR. McWHIRTER: Beg your pardon? 

COMMISSIONER DEASON: I didn't understand what 

you said. It's not justification for what? 

MR. McWHIRTER: For the rate reduction. I 

started out and told you we think as a minimum $140 

million that there ought to be a reduction, if it's 

$400 million that means something like $35 million a 

month tor every mon~h in delay customers are being 

denied a reduction in their rates. 

COMMISSIONER DEASON: But you seem to be 

indicating this settlement proposal is the reason for 
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shield revenues wit!. $723 mi 11 ion of non-cash 

expenses. 

28 

COMMISSIOI'ffiR DEI\SON: If there had not been a 

settlement >greement , the same cash flow would exist . 

I! there had not been a setclement ar;reement, the same 

cash flow would e xist and those dollars would flow to 

the bottom line withcut being offret by any expenses , 

and that's the situation that I think you want to 

avoid. But you are attacking th~ sectlement proposal 

liD the villAin. 

MR. McWHIRTER: l want it to flow to the ootcom 

line, and i! they are getting too much on the bottom 

line, I want the c ustoners to get rate relief for a 

change. 

COMMISSIONER CLARK: We ll , tt'B your position 

that they shouldn't get a greater amortization of 

their investment. And you think that you can convince 

-- it you have a hearing, that you will be able to 

convince us that the sett lement allows too mu~h 

amortization ~nd doesn't really appropriately reflect 

the expenses. And that iL we heard from you th<!n we 

would determine that, in !act, we need a rate increase 
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or decrease. 

HR. McWHIRTER : I don't know that I can conv1nce 

you of that . 1 think that the log~c eupporte that. 

Regulatory procedure 1n the past has always supported 

that, and the apprOAch that you have chosen J.n these 

vast write·of!o may have been all ri3ht when !~ woo 

$30 mill1on and competition wao on the horizon. It 

isn ' t all right today when it's S723 m1llion and 

COftlPetition ie pretty much a det.dend. 

COMMISSIONER CLARK: Mr. H; Wh1rter, let me oak 

you, is that what the order sa1d with respect to that 

amortization? Je that what the order ea1d when we 

originally went 1nto 1.hie eet&lement? I thought lt 

was because we found we were not writing off that 

investment ae too t ae we should have. And I'm get ing 

a yea from Par. 

And, you know, we have always laken tho poa1t1on 

that you ought to be wri t1ng off the amortizatlon, or 

J guess it ia more appropr1ate to aay doprec•atlon 

should reflect, in tact, wha t 18 be1ng in effect uaed 

by the customers. And that • a what we were dol ng. Mr . 

McWhirter, and I traukly Lake o ffense lhat you keep 

tying it to 3 notion that we aaw competition on the 

horizon. 

r will grant you it hae the added benefit that 1! 
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competition does come that we don't have that sort of 

problem that we would have to deal with at the same 

time we might deal wi th other competitlve issues. But 

it was for the purpose of getting the pot r~ght, so to 

speak . 

MR. McWHIRTER· 1 apologize. I certainly >~ould 

not want to offend you. Mrs. Clark. 

COMMISSI ONER .:LARK: It's not just yo•. , Mr. 

Mc Wh i r ter, I keep hearing that and that ~as no t our 

r eason. 

MR . McWHIRTER : Well, and it 's beside the point, 

because this is a regulatory c ase, and I don ' t kno~ 

the real justification for amassing this great amount 

of money. 

COMMISSIONER CLARK: And I take it your view ie 

that you think if we did look at the investment and 

the appropriate depreciation we would conclude that 

they were where they were, and that, i n ef fect , we 

could reduce rates. That's really your bottom line. 

MR. Mc~IIRTER: Exactly. Now, I'm going to wind 

up. Mr . Childs has been in writing and again toaQy 

that this is case is a procedural morass. and 1 thi•~ 

there are certain steps that you can take to avoid it 

being a procedural morass. And I will suggaat o i x 

steps to you, and I think they are consistent with 
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what your staff has recommended, what Mr. Deason seems 

to be thinking about, and will get us to a prompt, 

speedy, and fair result without any injury to Florida 

Power & Light, but at the same time protecting 

customers' interest. 

The issue before you in Item 12 is should you 

g~rant oral argument on a motion to dismiss Well, 

that may be moot. But if you grant oral ~rgument. 

would say, yes. let's have it, and let 's have it today 

and get it over with. 

Secondly, if Florida Power ' L19ht wants to 

withdraw its offer of settlement, I'm perfectly happy 

with that, because the quid pro quo for the modest 

reduction in return on equity was that they could 

shield a lot more money through thio faot write-down. 

The third is that as Item 2 that the staff has 

recommended to you. and let'B let this be a oimplo 

return on equity issue case. That's always a 

component part of a general case anyway that's 

frequently separated from the other part, and let's go 

forward and lee' s set that return on oqui ty 1111 soon ao 

possible. 

And once you have done that, then hold all funds 

in exces• of that return on equity SubJect to refund. 

That doesn't hurt Florida Power & Light becauoe 1f it 
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ultimately prevails then it doesn't have to refund the 

money. It certainly hurts the customers lf you delay 

tho moment in time when you start to hold the money 

subject to refund. 

Secondly, 1 would suggeot to you that now that 

the Public Counsel has filed a r equest for general 

rate relief, r would presume tha r. you will go forward 

with that. And if you do, I would spir off the 

e.xpense write -downs, the rapid write-r.owns to that 

case. 

As long as the monies are held subject to refund, 

you can give it a full and fair h~aring in that case. 

we don't have to make this case a procedural morass by 

dealing with thooe issueo. 

And, finally, Florida Power & Light says it ain't 

anowering no questions for the tlme being s i nce lt has 

withdrawn ita settlement. Well , I don't know any 

rationale as to why discovery can't proceed oo that we 

can get to the bottom oC the issues, and 1 would 

suggest to you that you recommend to Florida Power & 

Light that it comply w1th civil procedural rules and 

still respond to the outstanding discovery. If the 

discovery ie inappropriate then it c~n object to 

inappropriate questions. 

And having said that, those are f1vc quick s~opo 
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COMMISSI ONER CLARK: Mr. Childs, what 1s wrong 

with that? I mean, it sounds to me what he suggests 

i e remarkably simi lar to what you suggested. 

MR. CHILDS: ~ell, I don ' t think so. 

COMMISSIONER CLARK: Well, I guess you don ' t 

agree with going forward with the hearing ~n ROE. 

MR. CHILDS : No, a nd l think that fu·•damenta lly 

that ' s one of t he issues , is how i e i t that you can 

agree to settl ement a nd as a consequence of a 

s ettlement you a re forced to go to heating. 

COMM ISSIONER CLARK: No , we will let you withdraw 

your settlement , but we will s et f or hearing on our 

own motion det e rmination of the proper ROE and use 

that as the benchmark for determining how much, i! 

any, we would hold subject to refund and then move 

forward with the case. 

MR. CHILDS> That's pretty fast to ask me what I 

think about that. I would say clearly it has 

comething wrong with it. Seriously, though, you have 

to -- and I mentioned it earlier, I don ' t think that, 

1 don't know that you con take that action in this 

docket this way. 

COMMI SSION&R CLARK: Well, fine. We will close 
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the docket and start a new one. 

MR. CHILDS: I certa1nly would want to protect 

our interests in that regard. AB a practical matter, 

there i s a separate case pending. which I have said 

before. It'A an appropriate party and !t's an 

appropriate pleading and it's an appropriate question. 

I don't understand - - I did not undflrotand that we 

would take: up that issue at all 1r thls docket. 

COI'.'IlSSIONBR DEASON: Mr. Ct.lldo, wean' t thu 

what precipitated this docket? Wasn't i t staff's 

recommendation t o go to an ROE investigation, and in 

the meantime there wat~ settlement - those settlement 

discussions, and they proved fruitful and we had what 

we thought was a settlement. But that is what 

precipitated this entire docket I thought. 

MR. CHILDS : It is, but I think what I was try1ng 

to respond to is what r heard was a package deal that 

was offered by FIPUO, and 1 didn't like the package . 

I mean. i f this Commi ssion at any time dec ides that it 

believes that 1t wants to have a hearing o n that 

subject, I think the Commission can iasue a noti ce and 

go to hearing on that subject . 

As to wha~ you can do with the next steps in 

terms or holding 1110ney subject t o re!und, we IMY have 

some disagreement as to that. And there ~re some 
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cases on that abou t what your next step can be. Bu~. 

I mean. that wao where I ca~r.e into the argument wao 

that you could and you should in t he exercise of your 

power be able to decide whether you were go~ng to go 

to hearing o r whether you were going to accept a 

settlement. And the acceptance of the settlement 

didn't mean that you then had to go to rne hearing 

t hat you were just trying t o avoid. 

COMMISSIOIIIER CLARK: Let me aok a QOJeotlon. 

COMMISSIONER DU>.SON: But we a·roided the hear ir.g 

because we had a oett lement. Now the settlement hao 

been withdrawn , oo how do we now avoid the hearing 

unless we just cloee our eyee co the fact that our 

otaff has recommending that ROE is too high? 

MR. CHI LDS: Well, I'm not suggesting that you 

close your eyes at al l. What I • m suggest tng h tcha t 

to me, I guess , In the order ot thingo that you 

ac.knowledge th.ot we have withdrawn . I know we have 

discussed oome other otepo, and 1! you want to pursue 

that, tbat'o open, too. 

But that. if you decide thatc you wish to go to 

hearing, what I am pointing out, Comm1ssioner, is you 

have a pendin~ case on ROB. You have a pending case 

on rates. It does it all . I don't know why you would 

then -- I don ' t understand why you would go to a 
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hearing on ROE while you have a parallel case on ROE 

and changing rates. 

COMMISSIONER CLARK: Let me ~sk a question. I 

t hink it was Tampa Electric Company, I may be wrong, 

but one of the -- there seems there was a case where 

we were primarily concerned with the level o! the ROE. 

we went -- we had a fast hearing -- maybe it Yas PPL. 

We had a fast hearing and determined what "'e though\. 

was an appropriate ROE, and took that monJy subject to 

refund and then went ahead with the whole case. 

COMMISSION STI>.PP: To my recollection that was 

FPL back in I want to say '90 or '91. 

COMMISSIONER CLARK: Right . 

COMMISSION ST~PP: I think we had a fast hearil~ 

in a matter of three weeks. 

COHMlSSIONKR CLARK: Yes. because the co .. ..:ern 

here is the ROE. 

COMMISSION STI>.PP: I thlnk it's a very simllar 

situation. 

COMMISSIONER CLARK: Can we do that, Mr. Childs? 

MR. CHILDS: Well, can you issue a notice and go 

to hearing on ROF.? I think yo" probably can, although 

in 1991 I think that was -- we questioned whether that 

was appropriate. 

COMMISSIONBR CLARK: Let me ask it another way, 
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then. If we are primarily concerned t hat your return 

on equity and perhaps your ratio of debt to equity 18 

t he primary driver of the problem -- let me put .~ 

differently . 

The rate being appropriate in some way, using the 

formula of interim rates is not going to help you. 

Because your method for sett ing things subj ect to 

refund ties it to the last authorized re~urn o n 

equity. And we don't preserve a ny jur-.sdiction we 

would have over those monies i f we dcn•t look at the 

ROE as fast a~ we can and use a new level to set the 

interim rates. 

MR. CHILDS: Well , I think 1 have argued 

something like that. But, Commissioner , this is 

and Commissioner Deason, aa well, when you asked lsn•t 

this docket one whlch was 1nit1ated by the ota(f to 

raise a question of ROE --

COMMISSIONER CLARK: Let me put it tllis way. 1 

don't care if we do it in this docke t or in Mr. 

Shreve's docket. 

MR. CHILDS: Okay . 

COMMISSIONER CLARK: I will be happy to lHJe Mr. 

Shreve ' a docket . 

MR . CHILDS: I wi ll ask you to keep t ha t in mind, 

but what I'm saying io it •s a neat turn. I mean, 
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FIPUG was very good at turning that, you know, to say, 

well, we have a procedural morass because we have 

raised the return on equ1ty in thlo case . And my 

point is it•e wrong to raise return on equity in this 

case. The solution is, well , let's go ahead and do 

away with the stipulation and raise return on equ1ty 

in this case. 1 don't think that's 8 solut.1on to me. 

This Commission voted to approve 8 net tlement. 

We had hoped when it voted to approve ' settlement 

that, as it has said today, that it recogn1zed there 

were benefits. that it was the appropriate way to 

address return on equity, and that there didn't need 

to be a procedural morass , and 1! you wanted to go 

forward and hear the mattero raioed by partieo on the 

amor~ization, you could. I don't think the solutivn 

ought to be to say, well, you know, we don't have to 

hear the return on equity, but now we are going to 

hear return on equity. 

COMMISSIONER CLARK: Let me ask you -- go ahead. 

I~R . CHILDS: You specifically. you know, you 

heard and reacted to some of the argument, but you 

specitically in early 1998, you heard the case, the 

arg~nt against these amortizations. And you have 

heard -- the order I u there, and it tolko about. the 

deficienciea for nuclear decommiosioning . That•o not 



• 

• 

• 

l 

2 

l 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

cash f low. It talks about the deficiencies for 

depreciation. 

COMHISSIO.NER CLAR.K: You know, I have told Mr. 

39 

McWhi rter I don't agree with hie character1zat1on of 

that. 

HR. CHILDS: Well , 1 don't think that the -· I 

guess I disagree, Commissioner, that the solution to 

the problem is to go to hearing only on the ROF . 

COMMISSIONER CLARK: But that would be 

preliminarily. 

HR. CHILDS: C!<.ay. 

COMMISSIONER CLARK: How about we do this , we 

dismiss all of these parties , we accept your 

settlement a.nd then we go forward with Mr. Shreve' o 

case. 

MR. CHILDS: Do I get to talk to my client at any 

time? 

COMMISSIONER CLARK: Well, you know, I think 

that's uomething for everyo ne to ~onsidar . You know, 

if the real issue is that we look at thee<. thlngo, the 

settlement seems to be good for now, but , yo u know, I 

think oll the Commiaeionera e xpreaaad oomr concern 

about where your return on equity i s and •4hat the 

appropria t e ratio of debt to equity !a. 

Can we accept the settlement and say thank you 
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ve ry much for coming, an1 we are going to go forward 

with Mr. Shreve's petition. And if you can maintain 

standing in that docket, please intervene as 

appropriat e. Can we do that? 

MR. CHILDS: Well, 1 think that in order to -- if 

you d i d it, I believe that they all ehoulc be 

dismis sed, a ll o f those parties from this case. On 

the oehe r hand, I think that you have che time for 

them to amend , and you have the t1me for them 

potentially to appeal, so that woulo have to be 

factored in for them to take their best hold into your 

decision . Because they could amend their plead1ngs 

and they could certalnly challenge your decis1on . 

And, once again, I think chat: you would want: to 

think through -- if you w~rc approaching it 01mply on 

the basis of the matter bctore you is a motlon co 

dismiss , what do we do, then I would think you wo1..ld 

rule the way you thought wee correctly. If you are 

taking that otep in any way because of not only that 

position but because of the concern about the 

relationship to another docket, then I would 

understand that there are other steps they could take. 

COMMISSIONEr. CLARK: I •m not sure I undero~ood 

that last part. 

MR. CHILDS: If you dism1os with the expectation 
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that al l the issues would be handled in 1mother docket 

and someone appealed, and finds that the Commission 

improperly dismissed tor oome reason, then you have 

not eliminated that problem. 

COMMISSIONER CLARXt I see. 

COMMISSIONER JOHNSON: The Hettlement is not on 

the table anymore, is it , or are you sayi ng that it is 

on the table? 

MR. CHILDS: No, we filed a not ! ce of withdrawal. 

I was asking questions about could ue thn~ 

Commissioner Garcia posed, and trying to answer them 

as beet I could . Under Lhe situation and the 

circumatancea what could be done, just as with 

Commissioner Clark about some oteps. But, no, we have 

filed a notice of withdrawal, and I have not changed 

that. 

COMI-IISSIONER JOHNSON• So with respect to that, 

then, i! we are -- you know. historically, and I gueso 

when we were looking at the adoption of the settlement 

it was in the context of an ROE kind of investigation. 

So without tha t , the question then comes back t o us, 

the wholo R.OB analys is chat wao made. 

So Mr. McWhirter's point makes they make 

logical sense to mo. And, in f act, where Susan was , 

well, w'ly do you guya object to chi o. bocauoe they are 
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saying you want to get r~d of the settlement , ftne, 

l e t it go. You know, then let's look at the real 

issue• at hand. And if the amortization is on !saue , 

maybe spin that ott and put it into Public Counsel's 

case. But let's focus on ROE. because that's where 

you started, conwni ss ion . They have. gotten rid of the 

set:tlement or. the ir own motion , en the n!al issue is 

at hand. 

How do you respond to that? I ·ooan , 1 a till 

haven't heard a real response as to why that wouldn't 

be the logical way to go. Now, i( you told me. whoa, 

hold up, the settlemP.nt ~.s on the t able, and we are 

still talking bnd ao your ROE concerno have been • or 

we have tried to address those. and thoro ~o a package 

there, then maybe we respond dt!ferently. But maybe 

I'm missing s omething, so if you could answer. 

MR. CHILDS: Okay, 1 will . And I thought: I had, 

my apologies. And maybe I'm reacting to it because of 

some of t:he questions which are hypothetical and ask 

what could you do. 

This is the way r view it as to why that should 

o r shouldn 't be done, is that we have ftled the notice 

o f withdrawal That says to me that t:he Comm1asion'u 

order and its proceed~ng as to the hearing on lh~ 

aett:lamont gooa away. 
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You have a docket, you have a docket chat was an 

investigation docket, and you have the authority if 

you determine you have the appropriate information 

before you to decide what to do. I'm not arguing that 

you can't do that. 

I am pointing out to you, however, chat as to the 

suggest:ion by Mr . McWhirter and as to your own 

evaluation of what to do that it doe~ not s~em to me 

to make any sense knowing that you have a proceeding, 

a rate proceeding which the Of fi c· of Public CounAel 

has before you, a live docke t , it doesn't make any 

sense t o open an independent docket on ROE which is 

only a part of that rata proceeding oC necessity • 

Can you do it? I suppose you can. You c~n do 

it. I do not agree, however, wi th one of the parts, 

or several of the parts of Mr. McWhi r ter's. It wasn't 

just the simple let's open a hearing on ROE. He was 

saying, tor instance, hold all funds subject to 

refund. I think that H that i s a parl of what he io 

proposing, no. 

In fact, that's one of the reasons t ha t in our 

view what the Commdasion did when it approved the 

settlement made sense from that concern . And when the 

order said we have ~mproved t he circumntances 

substantially, the statuo quo subot antially ove r what 
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it would otherwise be, they were right. 

COMMISSIONER JOHNSON: So you are just saying on 

the ROB issue, you are not disputing or arguing that 

it's on the table, you are juet sayi ng that it should 

be addressed in the context of the Public Counsel's 

case and not bifurcated and treated separately. 

MR. CHILDS: Yes. AB a practical matter, if the 

Commission i s asking itsel f do we go ahead and open a 

docket to have a hearing on ROE, I wo•lld say that you 

would say, well, why do we need to ~o that, we have 

got one already. 

COMMISSlONBR JOHNSON: And so you just don't oee 

any merit in a separate -- perhaps even a more 

expedient process occurring? And 1 know Mr. Elias 

wants to answer that, and I guess that's where I'm 

focusing on. I think with the eettlement o!t the 

table, you know, the issue does become - - not that it 

wasn't always ripe, but it becomes ripe for discussion 

right now, because I know that several, however many 

months or years, whenever you all brought this to us, 

the ROE wee the issue. 

So now how do we best address it? Do we address 

it through an expedited process, ROE unbundled ~nd on 

a separate track, while we continue with the Publ1c 

Counsel case, or -- and, Mr. Elias, 1 know you arc 
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just it:ching to talk, oo go ahead. 

HR. ELIAS• The quick answer >II we believe, yeo, 

that that affords the Commission --

COMMISSIONER JOHNSON: Yes to wh1Ch? 

HR. ELIAS: To handle the ROE issue at the 

hear ing in Apri l that has been reserved 1n th1o 

docket, which woo the purpose for which it woo opened, 

and the recommendation that is pending b<4fOre you. or 

we believe that is pending before you 1ow io to do 

just that. 

I mean, wieh the withdrawal of the sett lement 

agreement I think that t~kes uo back to where we were 

before the setelement agreement was filed, which woo 

consideration of a staff recommendation to go to 

hearing on the question of whether or not the 

curre.ntly auehorized roeurn on equity was appropriate 

and whether or not the current capital struc~·•re was 

appropriate. 

COMMISSIONER JOHNSON: Why doesn't it. !Mkes sense 

finish that: thought, but why doesn't: 1t make senoe 

to do it the woy that Mr . Childs would recommend? 

HR. RLtAS: The question is proeection o f those 

revenu~o during the interim from the time that a new 

return on equit:y and/or capitol structure io 

establiohed. And, again, that io not " final step. 
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rate case proceeding. 

COMMISSIONER JOHNSON: Okay . 

46 

MR. BLIAS: Tho one thing that I need to mention 

is that PPL has moved to dismiss the rate case, and 

that is one of the things that we are going to be 

taking up at the next agenda. So, you know, from the 

comments that Mr. Childs has made here, it almost 

seema like PPL is conceding that we are ~oing to go 

forward with that proceed1ng, and, you l~ow. I'm just 

curious if they Jre going to withdraw the motion to 

dismiss the case or 

COMMISSIONER CLARK : There is a motion to dismiso 

Public Counsel's caee? 

MR. ELIAS: Yea. 

MR. CHILDS: That is noL correct. 

COMMISSIONER DEASON: What is not correct? 

MR. CHILDS: We have not moved to dismiss that 

case. We have moved to dismiss as to parts ot ~he 

caoe, we have not moved to dismiss the case. 

COMMISSIONER JACOBS: Whet io your response to 

the whole issue -- I understand that it w~uld not be 

comfortable for you to preaerve jurisdiction over 

revenues, but given that that ie an issue, how would 

you respond to it? 
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MR. CHILDS: The going f orward with the heari ng 

in April to have a hearing and 

COMMISSI ONER JACOBS: No. Under your acenar1o , 

but addreeaing that issue of our jurisdiction over any 

funds that might prove t o have been collected under an 

inappropriate equity ratio. 

MR. CHILDS: Well, I gueos one of the things that 

1 would do , and this is part o f what we (iled in a 

motion to dismiss, we aro talking abo·~t rates and 

rate& subj ect to refund and RO£ and everything else. 

But what we arc not , 1 think , focu11ing on is that t he 

expenses, the amorti1ation expenaeo that you approved 

in your settlement begin in the yeor 2000, not 1999. 

So when we talk about expenoes fo r Betting rates, 

you have approved the exPenses in 1999, througn 1999 , 

with your order that wao enter ed as final. not 

appealed, that came out in early 1998. Therefore, and 

Public Counsel has raised this, they have raioed the 

question of a challenge to expenses, amortt%at1on 

expense&. 

I don't think that you can oay, however, well, we 

are going to have a hearing en RO£, we are go1ng to 

hold revenue subject to refund. We don' t know what it 

ie yet, and we are not sure what we are going to do 

about the OxPBnsea that we juet authori%ed a year ago. 
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I don't think you can Just oay, >~ell, you know, maybe 

we change our minds and make the revenues oub)ecl to 

refund. 

And keep in m~nd, too, that those expenses are 

items that thl.S Conmisoion prev1ouoly found were 

appropriate, and some o! them, for .natance, a 

substantial amoum; go to il.ems like nucleat· 

decomr•iaeioning where the money io put 1n a fund for 

the cuotomero' bonefit. So, yJu know, it's not like 

there ia just a lot of dollara floating around there 

for someone to attach juriodtction to, 1 don't think. 

And the question of can you have a hearing, 1 

think, you know, ~e have talked become ic , and r ea1d, 

yes, but it doean't make sense to me to do that. You 

hove a pending case that the Office of Publtc C~~noel 

has initiated. Con you do anythtng more 1n terms of 

attaching jurisdiction to dollars? l don't ace how 

you can, but clearly you would want t~ take an 

independent view of that. 

COMMISSIONER C~K: Wa it a minute. l guess 1 

m.iosed something. &x·plain to me <'!gain why you don't 

think we can. And r don't care what docket we do it 

in, frankly. I moan, 1 don't want to get hung up on 

do you do ir in this docket or do you do it in Mr. 

Shreve'& docket. You don't think we can attach 
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MR. CHILDS: Well, first of all, I asked the 

question of i! you set a return on equ1ty and you had 

a hearing and you set a return on equity and you sa1d 

it's going to be. let's say, 11.2 percent, whtch 1s 

what we happen to ~gree to 1n our settlement. Let ' s 

say that's wha t you did. Then what do you do next? 

Wha t do you do next? I don't know 

COMMISSIONER Cl..ARK: Well, then we say bcg1nning 

today, anythi"9 in excess of thht will be subject to 

r ofund as we proceed -- and we will proceed Wlth the 

case and we wtll make that determination a t the end of 

the Clii!C, 

COMMISSIONER DEASON: But there laas to be a 

proceeding to determine wh~t is to be placed subJeCt 

to ref und. l mean, you just don't when you 

magically just say come up with a number of 11.2, 

there is not a mag1c number in dollars that ma~1cally 

appears and says th1s is what 18 subject to refund. 

There has to be a determination o( what that Is, ond 

it seems to me it has t o be a due process afforded to 

determine that. 

COMMISSIONER CLARK : And that's wha t l expected 

the staff env1s1oned . 

COMMISS ION STAFF: That's what we envisioned , and 
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we could use the :interim statute. wtach would say look 

at the last 12 months of earning~ and use the new set 

ROB as a measure of how much t hey are over. 

COMMISSIONER CLARK: It ' s a reverse ~ke whole, I 

think . It has been so long. I can't remember. 

MR . CHILDS: And I don't think you can do that. 

COMMISSI ONER CLru K: Why not? I gu~ss that's not 

coming clear to me. \~u•re saying because the 

settlement that is fin~l took care of that , is that 

right? 

MR. CHILDS: Do Y •U want to argue this? 

COMMISSIONER CLARK: You kno w, I apologize 1f I 

have just, you know, tlare Is just - - I'm JuoL noL 

understanding, but I ' m not. 

MR. CHILDS: You know, I guess I ' m puzzled, too . 

I thought that, you kno<, you have a petition by the 

Public Counsel that ra1ses the question of what io the 

-- of whether the rates are reasonable and 

appropriate, and I - -

COMMISSIONER C~RK : Well, I ' m willing co do it 

in that case. 

MR. CHILDS: Pardon• 

COMMI SSI ONER CLARK: I'm willing to take these 

actions in Lhat case. 

MR . CHI LDS: Commis£1onero, I don 't wane to 
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dissuade you. If you wanl to take the actiono in that 

case, okay. I'm trying to respond to, you know, 

answer as to whether I think it' ll appropriate. 1 

don 't think it's appropriate. I have a pending motion 

that Jack has not reSP<·nded to in that ca,.e on a 

related issue. 

COMMISSIONER CLARK: And my questior, is are you 

saying that the expenses for • 99 have t.l ready been 

agreed to, that order i• final and t~ere is nothing 

extra to put subject to refund, is ·hat --

MR. CHILDS: That is part o! wnat we have raised 

in Public counsel's caoe. 

COMKISSIONBR C~RK: Okay. 

MR. SHREVE : And Public Counsel will disagree 

with that. I understand where Mr. Childs is coming 

from. 

MR. CHILDS: He understands the argument, but 1 

cannot -- I mean, 1 feel like that -- I don't know 

that you would rely on what I said anyway as to that, 

but it's a pending matter that is go1ng to be 

presented t o you separately. 

I would come back, Commissioner, and oay under 

the circumstances when you have a case that has that 

-- even that hae that question there, that 1 don't 

understand why you would pursue a separate proceeding. 
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But if you decided to, then we would have to deal with 

that 

COMMISSIONER CLARK: lt wouldn't be a separate 

proceeding, it would be part of that proceed~ng. And 

now I'm understanding your answer would be that we 

have al r eady agreed to that, so there is noth1ng 

further f or you to do in termo of ~nterim act~on. 

I concede that he may be wrong, Mr. Shreve. I 

concede that. But I understand that 

MR. SHREVE: I just don ' t want ~he arguments 

being made at this point whun we hate already in our 

petition faced that issue, raised it, and said in 

spite of these decisions, because we were put in there 

in a specific order saying it did not a!Cect our 

rights. Those arguments will come in the future. 

That is a di!ferent argument than the ROB. This 

is a totally -- l understand where Mr. Childs is 

coming from, I disagree with him, he disagrees w1th 

me, and that will all !all out. 

MR. CHILDS: And I have tried when I have 

commented on it to not say anything about it that 10 

not in my motion that he already has, but I can't go 

-- and neither ot us can really go much tur~her than 

~hat . 

CHAIRMAN GARCIA: Okay. Mr. Laface. 
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MR. LAPAC£: In the interest of brevity and being 

less offensive, Sean Fraz1er !phonetic) from our 

office will make our argument. 

CHAIRMAN GARCIA: Mr. Frazier . 

MR. FRAZIER: Th<.~nka, Commissioners. Really, we 

don't have too much to add except for some brief 

points about procedure. We agree that ~here was a 

docket opened by the PSC staf( that: 111veotigated 

return on e~uity and equity ratios, and that was an 

event that started happening back Ln October. 

Through that investigation, and through 

cooperatio.t with FPL, they must have looked at their 

books and understood what appropriate levels of equity 

ratio and return on equity ohould be. So to cla1m 

t:hat there is some prejudice wi th going forward on a 

hearing date t:hal io now occurr1ng some four or five 

montho later winding up with a hearing in April might 

be misplaced. 

You have the authority to either agree t~ accept 

that withdrawal of oettlement offered by FPL or not. 

You have the Lake county caoc ment1oned by Mr . Chlldo 

and you have the power to go e1cher way. We would 

recommend that the moot logical way to proceed io to 

proceed how you started, continue an investlgation 

into returrt on equity and equity ratio. 
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COMMlSSIONBR DEASON: So you are saying we ohould 

accept the withdrawal? 

MR. FRAZIER: You should. The amortizat1on plans 

and other additional items Mr. McWhircer discussed 

were in part the reasons c~r cl1enc and perhaps others 

intervened in this docket, but the equi t y ratLO and 

return on equity were, 0 11 well. So we ..:ould like to 

partic ipate as full parties through what s oundo l1ke 

is the only remolnlng contentious issue, equity ratio 

and return on equi t y. Thank you. 

CHAIRMAN GARCIA: Go ahead. 

MR. BERTRON: Andy Bertron on behalf o r Georgia 

Pacific and Florida Alert. Juut thr~e quic~ potnte. 

lf I understand PPL'a argumentu, it appears to be that 

because they proposed a settlen.ent there ohoulu be no 

hearing and now that they are wlthdraw1ng the 

settlement there should be no hraring. 

Secondl)•, the reason to go aht:ad wl th the hearing 

i o that procedurelly we are i n a much simpler and 

quicker posture. Il they withdr aw their settlement 

proposal end you ellow them tO withdrew thLir 

settlement proposal, we are back to otaf!'o Initial 

recon-mendation. 

That requeot for hearing is stil l there. There 

hoe been analyaio that haa been done . The p11rtieu are 
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here, che schedule is there, we have hearing dates and 

the i ssue ie teed up. It's the qulckcot and moot 

e,xpedient way to address the iooue. 

Finally, my third and last point, I don't want to 

belabor this point about stranded costa, but I am 

concerned to the extent that you are considering 

somehow not allowing PPL to wi thdraw ita settlement 

offer or all :lwing in whatever manner down the road any 

f urther accelerated depreciation or amortization. The 

reaeon this issue comes up, wi thout at all questioning 

your good reasons for doing what you did . is that PPL 

in other statements and ot her places has said Lhat 

this i s about occaleratet.l depreciation to reduce 

stranded coots because competition is down the road. 

Now, t hey made those statements to investors. 

They made chose statements to equity ana lysts, and 

their initial petition was styled, in re, petition to 

establish an accelerated depreciation plan to avoid 

s tranded costa. Now, because they have mad~ those 

statements, 1 think i t is reas onable !or us to start 

to question regardlcoo o! what your good reasono !or 

doing what you did, what is actually going on in PPL's 

books. And that i s our major concern with these 

accelerated deprec iation plane. 

CHAIRMAN GARCIA: Okay. Mr . Shr eve, you've got 
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nothing &o add. do you? 

HR. SHREVE: The only thing I would have to add 

is one disagreement that I have with the statement 

that you made earlier, that you knew Mr. McWhlrter and 

he would be short-winded, so I would have to try and 

correct that. 

CHAIRl"JIN GARCIA: I just said he '"'ould be short. 

All right. Well --

COMMISSIONER CLARK: Let me j ·~st ask a queetlon. 

Has there been consideration o( ttte notion .. well, 

maybe you have answered the ques~ ion, Mr. Childs. 

This settlement really begins having effect in the 

year 2000, is that right? 

COMMISSION STAPF: No. 

COMMISSIONER DEASON: lt hao effects in 1999. 

COMMISSIONER CLARK: Well, I gueso let me just 

aok this sort of question. lt eeemo lo me that one of 

my concerns is that one of the drivers of this io &he 

appropriate ROE given current f1nancial cond1tione and 

the appropriate debt equity rat10. 

Was there any thought given t o sort of going 

ahead with looking oerlously aL the augges&ion from 

Mr. Shreve that we look at rates, but rather than 

doing a having a hearing to determine ROE and then 

putting rates subject to refund, that we kind of 
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accept the settlement in lieu of that kind of interim 

rate reduction. or I guess you don't do rat~ reduction 

when it's a reverse make whole. but you just handle -­

you let that consideration be handled by the 

settlement and then go to a full rate case. 

MR. DEVLIN: If I understand what you're saying, 

let the settlement be oort of a stop-gap for 1999 -­

COMMISSIONER CLARK: Right. Thank you. 

MR. DEVLIN: -- in lieu of puttjng money subject 

to refund. There are two different ways of dealing 

with a potential overearningu situ•tion. I still 

think that the PAA order that was protested to be long 

~erm in the public interest. 

COMMISSIONER CLARK: You need to talk louder. 

COMMISSION STAPF: I still believe that the 

settlement that they proposed and we recommended 

accepting is still in the public interest. It's Btlll 

a good plan. 

COMMISSIONBR CLARK: Uh-huh. 

COMMISSION STAPP: And I think you could probably 

do both. Of course, you would have to get all the 

parties on board, and I'm not sure if that'D -- you 

will probably have to talk to Mr . Shreve about that. 

But I could see that it could be a viable stop-gap 

measure to get uD through 1999. 
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COMMISSIONER JOHNSON: I'm sorry , Tim, I'm still 

not understanding. The settlement 

COMMISSION STAFF: What Susan Clark was 

suggesting, I believe, is to re -enact the settlement, 

the $140 million additional amort i zation, reducing the 

ROE to 11.2, freezing the equit:y ratlo through 1999, 

and then stnrt a rate case. I think that is what you 

are suggeeting , 1 /1/lOOO. 

COMMISSIONER CLARK: Well, no, I think we would 

go forward with the case now. 

COMMISSION STAFF : Go forward with the case now 

with the anticipation that something would change 

1/1/2000. 

COMMISSIONER CIJ\RJ<: Instead Of dol ng Anything in 

the interim, you just hAve the whole case And tak~ 

care of it At the end. I n the meantime, the 

settlement ia in ef feet. 1 don't know it you can do 

it. I mean, I just don't know. 

MR. SHREVE: I'm not sure exactly what you are 

talking about. If you're talking about a st:op-gap 

measure through 1999, and having to do only with the 

ROB and not reducing the rates, l don't go olong with 

it At a ll. 

Becaua~ the ROE docket did take care of two 

things, the ROE and the capital sLructure. But it d1d 
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and that's where we are in our docket. And as far as 

delaying that through 2000, no way. 

COMMISSIONER CLARK : NO, no, I am not -- the 

proceeding would begin now, but 1nstead of doing -­

what we would do i s we wouldn't reduce ra t es 1n the 

interim, we would hold the revenues subJeCt to refund. 

MR. SKREVE: Based on the new hearing or based on 

the settlement? 

CHAIRMAN GARCIA: I think whar. Commissioner Clark 

is saying based on the settlement . In other words, we 

take the settlement now and if we go to a rate case 

with you, we begir that process o! a rate case and 

this settlement has ef!ect until we conclude t he rate 

case. 1 know that you have requested interim and 

other issues in that, but Lhat thia wou ld hold effect. 

That this would be the starting off point, the 

settlement. 

MlL SIIREVE: So Lhat you would, in effect , either 

get their approval or dismiss the parties Lhat 

proteated the ROE? 

CHAlRMAN GARCIA: I would obviously have to get 

them to say it wae all right, 11ga1n, but I don't think 

M.r. Childa ia 9"1ng in that direcc.ion anyway, eo 

and then I would send these gentlemen home and then we 
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would take up your case . 

COMMISSIONER CLARK: With the understanding that 

t o the extent they are appropriate parties 1n the 

case, they are welcome to be in the case. 

CHAIRMAN GARCIA: Absolutely. 

COMMISSIONER CLARK: And 1 'm not at all sure that 

that is t he right way to go. 

CHAI RMAN GARCIA: Is that even -- Mr. Chi lds, you 

are just sitting there hoping thar we will all forget 

that we are even here, but is th<s possible? 

MR. CHILDS: I don't know. 

CHAIRMAN GARCIA: Should I give you some time to 

aak your client if it's poaaiblc? 

MR. CHILDS: Well, yeo. But I also think, you 

know, that there io an impact on Hr. Shreve's case, as 

well , and 1 don't want to presume that. And it 's not 

that I just don't want to presume it , l •m reluctant to 

even attempt to argue it at this point because it'o 

sort of 1 would work something out and then we would 

end up with him either understanding or 

misunderstanding it. 

CHAIRMAN GARCIA: You know what, let's do thio, 

we have been going Cor awhile now. Let'o Lake a ten 

minute break, Jf that's all r1ght with all of you. So 

we will be back here at 11:10. Thank you. 
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• • • • • • • • • • • • • 

COMM!SS!O~R JACOBS: Well, Commlssionero, 1 

think everyone has spoken . Mr . Childs, did you have 

anything to add that you wanted to add7 

MR. CHILDS: Well, I would like for you to know 

this position ot ours, because we discussed wh!lt we 

might do and you have our notice of wlthJrawal. Our 

position would be that we think that rue settlement is 

;1ppropriate. We think the oettlemer.t ill appropriate. 

We think that if you did dis~iss the parties 

today, or if they agreed that we weren't going forward 

with the challenges to ROE and equity ratio i n this 

proceeding, then we would go forward and we still have 

Mr . Shreve's case which 1s an independent matter. 

l don't want you to misunderstand. We think that 

the settlement lS appropriate and it is that moraao 

that l spoke to that we are attempting to avoid. Some 

of which in our questioning I think we have lndicated 

the s cope of that problem. 

CHAIRMAN GARCIA: Lot me aok a que >It ion, 1 m1ght 

have missed ic. A.re you saying that you believe the 

eettlement io good, would you - could we accept the 

eectlement, send these gentlemen home, and then take 

up any of those ieeuee - - and these gentlemen may not 

be willing to go home, but could we accept the 

J 
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settlement and then go on to Mr. Shreve's case? 

MR. CHILDS: Could you? 

CHAIRMAN GARCIA: No. I mean, now I can only do 

it if you a1e willing to do it. 

COMMISSIONER CI.J\RK: 1 think what you are asking 

is if FPL is willing to leave it on the table, can we 

accept it not•,ithatanding what the partien before you 

might aay and proceed with the rate caoa. 

CHAlRMAN GARCIA: That is precisely it. 

MR. CHILDS: What I told you ~,fore is the only 

fly in the ointment that I know un: esa the parties are 

willing to agree to withdraw, and chat is that to the 

extent they have made a proper showing and are proper 

par~iea aa to a hearing on the amortization portion. 

yea, except for that you could go forward . 

And I think one of the aspects . you know, is to 

question -- they have heard the argument and oome of 

them have had suggestions, is that what ~hey want to 

do, you know, so "'e know before whe t her we have an 

argument in the making. But I think, you know, that's 

where we were with the motion t o dismiss. 

I hoped and had wished on this case thut we could 

have gotten the motion, you know, to you for 

consideration earlier be!ore some of the other 

position.& started to solidify ao to where we were 
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going in the case . I think that the settlement is 

what we should have done. I think you were dght when 

you approved it, and I think you have said that again 

today, that it was an appropriate action. 

CHAIRMAN GARCIA: 1 still don't know if I got my 

answer. 

MR. McWHIRTER: Would you like a response from 

me? 

CHAim~ GARCIA: I always look forward to your 

responeee, Hr. McWhirter. 

HR. McWHIRTER: I would think ae long as the 

amortization issue is a live 1eoue that can be 

discussed ln the rate case, I wouldn't have any 

problem to spinning it into that case and letting you 

go torward with the settlement . But if it is chiseled 

in stone and binding without any analysis of the !acta 

or the justification !or the major 1ncreaae in the 

amor~lzation coat, then I would be very concerned. 

CHAIRMAN GARCIA: Well, then, correct me if I'm 

wrong, isn't it all open in a rate case? Aren't we 

looking at al l of these 1oeuee in a rate case? The 

only thing I guess I'm discuaeing is accepting this 

just in case we don 't go f orward with a rate case , 

which I gueaa io a poaaibility, right? 

HR. McWHIRTER: 1 would think eo. 
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CHAIRMAN GARCIA: I don't want to give it any 

credence one way or another, but am 1 correct in that 

analysis? 

MR. Mc WH IRTER: From what I heard here today, Mr. 

Childs has questioned the ability o! the rate case to 

addre ss the rapid write-off. 

CHAIRMAU GARCIA: Is that what you are saying, 

Mr . Childs? 

MR. CHILDS: I'm saying that if chey wanted to 

retain their right to question the ~rite-off in this 

proceeding, that I am concerned al,out answering that 

you can just tell them, no, they cannot. On the other 

hand, as to what is s~ggested about it being a live 

issue, please understand, i( you are going to 

approve - -

CHAIRMAN OARCIA: But they can 't give up their 

rights in another docket here. The only rights that 

we would be asking of them, and that you deem to be 

asking that you are willing to have the oettlement in 

place it these gentlemen do not assert the•r ~ighto, 

and then these arc - everything io open, I guosa , 

when we go to the rate case, right? 

MR. C!IILOS: Yea, but you can't rake half of the 

eettlemeut is what I'm saying. r don't think you can 

say, well, I want to talk about this aspect o! the 
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settlemen~ and challenge i~. and then leave you stuck 

with another ~art of it. 

I mean, i n other words, if we have - - for 

instance, we agreed to reduce our return on equi ty, 

and I'm saying that you should not for purposes of 

interim, say I wi~l t ake your reduced return on equity 

for purposes of setting interim rates as part of the 

settlement, but then I will leave ao a live issue 

whether you get any expenses and kinj of whipsaw you 

that way . 

I don't think that ought to l ~ done. If you want 

to raise a question of in the fu ture we will address 

prospective application for theoe people, proopect1ve 

application, what we should do with the amortization, 

then that ' s fine. 

COMMISSIONER CLARK: Your's wao a quid pro quo. 

You agreed to the lower equity if !t had with it the 

amortizat ion. 

MR . CHILDS: Corrc~t. 

COMMISSIONER CLARK: 1 have a suggestion. Can we 

do this, we accept -- we acknowledge their withdrawal 

of the settlement, which makes the intervention, r 

guess, moot. We close this docket. We proceed with 

Mr. Shreve•u docket, and we use the hearing dates in 

April to determine the equity and the amount, and that 

-----
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would be what we would use to s et the amount subject 

to refund. But to make it clear to the parties that 

they could reach a settlement with respect to that 

interim issue and they could reach a settl ement with 

regard to the whole ball o f wax if they wanted to. 

MR. ELIAS: The one issue thac is raised i n 

Public Counsel's petition that was alluded to that has 

a direct bea~ing on this proposal is that Public 

COunsel hao suggested that the terms ~f the order that 

woo issued in early 1998 provides t~at the existing 

plan can be excluded from the con~ deration of the 

calculation of the amount that will be held subject to 

refund under the interim statute. 

And that's one of the aspects to the petition 

that Florida Power & Light has objected to. And my 

concern io tha t you may be facing the same issue next 

time again, whether or not the plan should remain i n 

effect during the pendency of the case. 

COMMISSIONER CLARK: 1 don't understand. 

COMMlSSIONER DEASON: What I understand, 

Conm.lssioner Clark -- that would have no bearing on 

what Commisoioner Clark just suggested. She just 

simply suggested that we acknowledge the withdrawal, 

that by acknowledging the withdrawal the settlement 

goes away, the protests go away, and we basically fall 
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back t o staff's original posltion and recommendation 

that we addreee ROE and equicy rat~o. and that we do 

that in the April hearings. 

And that in the meantime if the parties can agree 

to something on interim, so be it. But that this 

would have no impact whatsoever on the interim. 

MR. ELIAS: I'm sorry, I misunderstood. 

COMMISSIONER DEASON: Am I chara~terizlng it -­

COMMISSIONER CLARX: Yes. 

MR. McWHI RTER: ( Inaudible, ~.crophone not on.) 

COMMISSIONER DEASON: This L.t what I ur.derst:xx! 

COtmlissioner Clark, why don't you expla1n, because 

I •m just Lrylng to explllh• it 110 1 understAnd your 

suggestion . 

COMMISSIONER CLARK: Tha t we acknowledge •he 

withdrawal of the se•tlement, that in effect makes the 

protests moot. That we then use the dates in April to 

address appropriate ROE, and 1 would assume it might 

include the appropriate debt/equity ratio. And it 

would eeem to me then we would de termine whelher or 

not we nood to -- having done that, then we would look 

a t that and s ee if we need to capture (inftudible, 

microphone not on.) 

COMMISSIONER DEASON: Well, let me ask a ~Je&tion 

then. You sai d and we would determine 1! any amounts 
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should be held subjec~ ~o refund. Would that be done 

a t the April hearing or would that be done sometime 

subsequent as part of Public Couns~l·s petition? 

COMMISSIONER CLARK: !lnaudible, microphone not 

on. I 

COMMISSI ONER DEASON: You would &imply Utllize 

the new ROE, wha tever that amount is. It could be 

higher, it could be l ower than what 1~ is right now. 

MR. BLliiS: Public Counsel has pr•titioned for an 

interim decrease. Pursuant to the i •tter1m statute , 

the Commiosion needs to t ake action on that request 

wi thi n 60 days. Tha~ is March 19th or March 20th, 

sometime in that time frame. 

COMMISSIONER CLARK: (Inaudible, microphone not 

on . ) 

COMMISSIONER DEASON: You know, I understand what 

you are trying to accompl ish , but it seems to me that 

we have got a vehicle, and that train is starting to 

leave the stat ion already because we are already 

talking about 60-day time limi to and things. Why 

don't we just uoe that vehicle and use -- there is an 

established proc~dure. I know there J a going to be 

debate as to the merits ot the issues, what expenses 

are included or excluded, but there is a well -defined 

procedure to address all of those things. 
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And Mr. Shreve has given us that vehicle, .-hy 

don't we just ucilize it. Acknowledge this 

wi t hdrawal, close this docket, and we just all can 

concentrate on Mr. Shreve's petition and go forward. 

COMMISSIONER CLARX: Well, would you still 

suggest that we use the April dates? 

COMMISSIONER DEASON: No, I would not, and let me 

t ell you why . Because we a.re then s ubjecting further 

uncer tainty into Mr. Shreve's petition. He has A 

process in place, he wanto to use the reverse make 

whole and use the last authorized ret•un on equity. 

and it wi ll capture some -- I asoume it will capt ure 

some funds . If he makes hie showing the way he 

believes that he will, it will capture oome funds, and 

we will put thooe subject to refund thr ough normal due 

process procedureo. 

What I hear staCf saying, and I don't fault them 

tor it, but they are saying -- and they said it wAy 

back in October. That was way before, though. ~e knew 

that there was going to be a subsequent petition 

filed. ls that wo nood to look aL this company •o RO£ 

and ita equity ratio. And I applaud them tor doing 

that. It's something that needed to be looked at. 

In the neantime there were negot.iationo . we 

encouraged those negotiations. we thought they were 
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fruitful, but there were some faults found with that. 

But if we now to try to have a quick and dirty hear i ng 

to set an ROE then to use to put money subJect to 

refund, I think we are unnecessarily compl1cating the 

process we already have in Kr. Shreve's petition. 

And I'm also concerned about - - perhaps we have 

done that before and that's fine, but l'm concerned 

about the precedent. What if the oituat1on were 

reversed? What if this company were underearn1ng, and 

this company was indicating that the·r authorized 

return on equity was below our mark"t return on equi t y 

and they were coming in wi th a petition saying in 

three weeks , Commiaaion, 1 want a quick an~ dirty 

hearing to raise my ROE so I can file an interim caoe 

and get a higher interim increase. How would we look 

at that? 

I think we would l ook on 1t probubly negatively, 

that that is not the appropriate procedure t o do . 

You've got an authorized rate of return. go and file 

your rate case, and if you can prove you are entitled 

to any interim increase, oo be i l. But we are not 

going to give you a quick and dirty hearing to 

increase your interim Inc rease. But we want to do it 

in the reverse. and I think we have got to be 

consistent. And chat's part of the p1oblem I have . 
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COMMISSIONER CLARK: But, Commissioner Deason, 

I'm comfor table with what you suggested. 

7l 

CHAIRMAN GARCIA : If you make a motion, I think 

you've got a second. 

COMMI SSI ONER DEASON: I would move that we simply 

I'm will i ng to hear from s taff before I make a 

motion. 

MR. BLIAS : The only concern that I have with 

that pr ocedur e is the requirement under th~ statute 

t hat we t ake t he r ecolmW!ndat ion concerni•1g the interim 

to t he March 16th agenda to meet the 6r-day clock. I 

mean, tha t's part of the mix . 

COMMISSIONER CLARK; You'l"e going to have to . 

COMMISSIONER DEASON: The only thlng I'm 

suggesting is that we acknowledge the withdrawal. We 

made a good !aith effort, and I want to applaud the 

company and the staff. The intervenors objected to 

it , and that io certainly their right and 1 don't 

f ault them for that, and they are coming forward and 

expressing that . We acknowledge the withdrawal, so it 

goes away. The protests go away. 

Now, I understand there is no objection from any 

ot the i ntervenors that the settlement just go away. 

That we not have any type of bearing in April, and all 

t he partie s would pursue their interests in Mr. 
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Shreve's docket. 

MR . McWHIR-ER: (Inaudible. m1crophone not on) ·­

and there is a proceeding in place ~o deal with that. 

COMMISSIONER CLARK: What proceeding 10 that? 

MR. McWHIRTER: The proceeding that is here 

before you in Item 12 today. 

COMMISSIONER DEASON: As I understand it, you 

filed in protest of a stipulation, you didn't file to 

reduce t his co~any•s ROE. And you are willing to do 

that at any time. You can file that sep,rately or you 

can tile it a s part of Mr. Shreve's petition, but you 

have not requested that. 

The only Lhi~ is you tried to expand the scope 

of the settlement by objecting and then trying to 

raise issues address1ng these matters. And I'm not so 

sure that gives you standing to do so. r don't see 

how us accepting the withdrawal is go1ng to violate 

your due process o f an issue that you didn't raise to 

start with. 

MR. McWHIRTER: Well, if you accept the rapid 

write-down ·-

COMMISSIONER DEASON: Wall, I ob)ect to that 

terminology of rapid write-down . The queat1on ia what 

is the appropriate amount of expense thAt should be 

booked on this company's books. Whether it be rapid 
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MR. McWHIRTER : I ! you chisel in stone the 

appropriate a mount as c eterrnined 1n t:he PAA, and the 

parties are est:opped ft om arguing that in the rac.e 

case, then we have been denled our opportuni ty t o be 

heard on t hat i ssue. And I think that's pr~cisely 

what Mr . Childs io saying . It you go fot',..ard on 

that 

COMMISSIONER DEASON' My motion l.as nothing to do 

with -- t he settlement is completely rejected . There 

is no settlement. There is no amortization amounto, 

there ie no reduction in rtOE, there is no cap on t he 

equity ratio. There is nothing. It s imply goes a way . 

We will find ourselves where we were before. and that 

we are probably - - we are going to use Mr. Shreve's 

vehicle to go and answer these questions. 

MR. Mc WH IRTER' How do you proceed t o protect the 

revenues i f you haven't had a proceeding !or the ROE 

and a determination on th.•t oubject? Can you do t ha t 

in the interim case? 

COMMISSIONER DEASON! It lo )Uot au Mr. Shrove 

suggested. I understand he hao a proce ss in pl~ce. 

He want s to ue~ the reverse make whole process . wh1ch 

ie basically i n terim in re 1eree, and uue the last 
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authorized rate of return as the benchmark, and to 

identify -- r understand he is questioning some of the 

expenses that he considers to be inappropr iate for 

purposes of putting money subject to refund, so there 

should be more money placed subj ect to refund . 

And all of that will be discussed ~nd a decision 

will be made. And we !MY agree or diaagrec. I •m not 

trying t o presuppose what the outcome o f that ·.rould 

be. 

MR. McWHIRTER: And as long as the arpropr1ate 

expenses are a legitimate subject matter f or th~ rate 

case because they haven • L been resolved . I don • t have 

•ny proQlO~ with that. 

CHAIRMAN GARCIA : I don't think any of 1~ has 

been resolved, correct? We are just going to a rate 

case, Mr. Shreve's rate caoe, correct? 

COMMISSIONER CLARK: Yes. We are 1n effect 

abandoning a separate docket and just going to a full 

blown rate case. r would second that motion. 

CHAIRMAN GARCIA: Yes, T>m. 

MR. DEVLIN: I just am a little unea~y. because 

I'm not sure what the outcome would be uoing Mr. 

Shreve's pleading for setting interim. r think there 

are some questionP there, and I don't have the answer. 

And we are going to deliberate and file a 
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recommendation. 

I would juat like to plead with tho Commission to 

keep the option o~n of using the April hearing dates 

f o r a return on equity and equity ratio. That 

possibility could also be that it would be used to 

place money subject to refund in that case with 

r espect to the April 12th ht~ring date. Because I'm 

no t sure how it is goinq to play out w1th 

COMMISSIONER OEASO:l: That is s imply between you 

and the Chairman. If you want to reserve hearing 

dates for Mr. Shreve's petition and you can g~t the 

Chairman to do i t for that docket, that is ~etween you 

and him. I don't understand wha t you need the 

Commissio n today t o act on that. 

MR . DEVLIN: What I waa try1ng to say is •• 1 

understand what ia on the table right now ~ s we would 

be closing out this docket, but we would be using the 

hearing dates to deal with return on equity and equity 

ratio. 

COMMISSIONER CLARK: Well, no, I was willing to 

follow -- I think Commiesioner Deason has suggested an 

appropriate way, a way to hand le i t. That we would 

acknowledge the withdrawal o f the proposed settlement. 

I don't think we need to clooe this docket now, but 1 

gueee we ehould close the docket and then we would 
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COMMISSIONER JOHNSON: (Inaudible, microphone not 

on.) -- currently that you or Bob said something 

about that you agreed that we should do them 

concu:n:·ently because you had some concern that if we 

didn't there was a problem protecting the revenues in 

the interim. And I wanted to underotand why Hr . 

Shreve • s vehicle wouldn ' t be s•1fficient to prc-.tect 

HR. DEVLIN: Well, mainly because. and l•e haven't 

thoroughly analyzed how that would work. but it ~ould 

be predicated upon the cur·rent nuthorizod rate of 

return. The top of the range is 13 percent right now . 

And then he has some ideas on what kind of expenses 

should be backed out and how the calculations should 

work. 

I guess my only uneaoincao is because we would be 

uoing the laat authorized return. which 1 think is 

Axcessive, 13 percent, and I would want co keep open 

the option of coming back March 16th and suggesting 

that we hold -- use the April 12th hearing dates to 

reset ROE for interim purposes in the event that Mr. 

Shrove's vehicle isn't adequate. 

COMMISSIONER CLARK: 1 think what Commissioner 

Deason is suggesting is we don't have to decide that 
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now. All we have to really decide is what is before 

us. 

CHAIRMAN GARCIA: But Tim makes a val id point. 

He is saying --

COMMISSIONER CLARK: Let me just say that l don't 

think that precludes the staff from mnking that kind 

of recommendation once they have looked at what Jac k 

Shreve has suggested. l don ' t think they are 

precluded from saying we atill think you ahould do a 

limited proceeding on thia and then we will deal with 

that i ssue at that time. 

CHAIRMAN GARCIA: I'm sorry, what is tne issue 

you just 

MR. DEVLIN: It's r eally timing, because if we 

wait until March 16th then we are talking about, what, 

three weeks . Is that enough t1me? 

COMMISSIONER CLARK: Well, l thlnk you should 

talk to the Chairman about holding that date. 

COMMISSIONER DEASON: What happens if we go 

through that process, we have a quick and d1rty 

hearing on equity, and you havo to have duo process 

~nd you have to tile t estimony, have a hea ring , f1le 

briefs, set it for a recommendation. I assume that 

decision could be appealed, and it it is appealed, 

well, then is it not effective. In the meantime, what 
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do we do to put money subject to refuncl? 

I think Mr. Shreve has answered that question. 

We use the last authorized rate of return. he makes a 

showing what he thinks appropriate expenses are, the 

company makes their showing what the appropr1ate 

expenses are. We address the issues and we make the 

determination and we go forward, and we do not have 

this unneceegary complication. 

I understand staff's motivation, but I th1nk iOU 

need to ask the question are we unne;essarily 

complicating it, and perhaps not g~tting an answer in 

time to go ahead and take action qLickly. Which 1 

think Mr. Shreve·~ petition, since there is a 60-day 

clock on that, we know we have got to make a decision 

quickly. 

MR . SHREVE: Commies1oner, you are exactly r1ght. 

We are not saying that the ROE should not be lower. 

We feel, in fact, it should be lower. Statutorily wo 

are limited to the established return on equity in the 

top of the range, which we helped establish bac~ in 

the early 'BOa, and thie whole procedure then bees~ 

lew. We are limited to that. That's where we are 

going, that's what the statute says. And not that we 

don't feel it shouldn't be lower, but we don't have 

that option at thio point. 
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COMMISSI ONER CLARK: Yes. Commissioner Deason, 

if you are willing to make your motion, and I don ' t 

think that precludes the staff from making a different 

-- you know, once you have looked at the numbers, to 

suggest yet again that we should look at ROE and then 

we will deal with that issue. 

COMMISSIONER DEASON: And I agree with chat. I'm 

not saying that that is something that we are eh~tting 

che door co. Obviously, staff needs to look nt that 

in conjunction wich, I guess, the recommend ·,tion you 

ere going to be filing for the 16th agendJ . And you 

are free to reco~nd whatever you think 10 

appropriace. Considering the time clock has already 

been triggered by Mr. Shreve's petition, and what is 

the quickest and fairest way to do the appropriate 

thing, I'm willing to look at that . 

CHAIRMAN GARCIA: So what happeno is if Tim has 

this concern then he can still use Mr. Shreve's 

petition to bring this up, and we still have those 

hearing dates open. Is chat all r i ght with s t aff? 

MR. DEVLIN: Great. 

MR. SHREVE: I'm not sure what you JUst sai d. 

CHAIRMAN GARCIA: H Mr. Devlin still hao II 

question about the ROE and where it should be, and he 

doesn't feel chat your petition properly dddreoueo it, 
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he still has those hearing dateA to br1ng 1t up on h1a 

own motion that we should addrees this. 

MR. SHREVE: Well, lf Mr. Devlin feels that my 

petition didn't properly addroao it, he 1s wrong. And 

so we statutorily are limited to put In our petition 

what we did. 

Now, if Mr. Oevl1n wanto to move forward and 

change some ROE, w~ would llke to also have ac-me 

change in rates, which has not been done so far. 

Whatever Mr. Devlin and the staff want to Jo. let them 

proceed with it, but not inter[ere w1th ry petition. 

CHAlRAAN GARCIA: Well, I don't th111k Mr. Devlin 

would even coneic!3r interfer1ng with your peLlt.lon, 

and perhaps it's my inappropriate stating of his 

position, Mr. Shreve. 

COMMISSIONER CLARK: Commissloner Oeaoon, do you 

want to state the mot1on again? 

COMMISSIONER DEASON: Yeo . I would move that we 

acknowledge the withdrawal, and as I underotand the 

parties are not objecting to the withdrawal. 

MR. LAPACE: Yes. This is Ron Laface speaking 

for the Coalition for Equitable Rates. We don't 

objoct to the withdrawal ot the pot1t1on, but in our 

petition •• in our petition to thu PAA, our motion to 

intervene, we also intervened ou to return on eqully. 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

81 

So if a hearing indeed does go forward on recurn on 

equity we feel we have Gtanding to parcicipate in chat 

proceeding. 

COMMISSIONER DEASON: I agree wich that, but my 

motion is to acknowledge the withdrawal, that means 

that the se~tlement goes away, the proteac to the 

settlemenc goes away. The docket can be closed . 

Those hearing dates, they are there on the CAlendar, 

and if staff wants to pursue that with the Chairma~. 

and i n conjunction somehow wich Mr. Shrew • a petition, 

they can pursue thac. But as far as thi• docket: and 

this settlement, it has been closed. 

CHAIRMAN GARCIA: You're comfortable w1th that, 

Tim, correct? ~. 

COMMISSIONER CLARK: Second . 

MR. McWHIRTER: Mr . Chairman, I believe FPL has a 

motion to dismiss the rate case. tf the rate case is 

going fontard --

COMMISSIONER CLARK: We will deal with it at the 

right time. 

MR . McWHIRTER: -- we don't have a problem. If 

the rate case is not going forward then 

COMMISSI ONER CLARK: Well, we can't pre judge 

that. 

CHAIRMAN GARCIA: We ~an't prejudge that, but 
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we 've acill got the hear1ngs , tho staff can still 

bring this up on their own motion, ~nd we can deal 

with it then. And we've got hearing dates and 

everything, correct? So we are all on the same page 

now. All right. We 've got a •• 

COMM ISSIONER DEASON: And let me say thls, if 

t his motion passes, there is no need for a statue 

conference t his a tte rnoon in chis docket, because it 

no longe r exists . 

CHAIRMAN GARCIA: 1 take it you are •.he hearing 

officer? 

~ISSIONER DEASON: Yea. I'm looKing out for 

my own interests. 

COMM ISSIONER CI..J\RK: Arc you alno the hear.ng 

officer on Mr. Shreve•o petition? 

COMMISSIONER DEASON: No, I think Leon 1s. 

CHAIRMAN GARCIA: Commissioner Jacobe is the 

hearing officer on that case. We decided a baptiom or 

fire was the way to get new Commisa1oners. 

MR. SHREVE: Was Hr. Jacobe not at that meeting? 

COMMI SSI ONER JACOBS: 1 heard about l t lat.er. 

The one issue that staff keeps bring1ng up, and I 

really would be concer ned about are the equities on 

interim between ratepayers. And that in my m1nd is a 

real important key issue, and I don't want us to looo 
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sight: of that. 

1 think it's okay to move forward here, but I 

would be very concerned if we dim1nish 1n some way the 

potential -- and I'm sure Mr. Shreve is moat sensitlve 

to that, so r don't have a great concern, but I can 

t:ell you that it is a concern that r would have. 

CHAIRMAN GARCIA: I think stat! feels comtortable 

with this , and we have walked through it, an~ I know 

Mr. Shreve believes in equities, oo •• in •Jqutnes, 

not: inequitieo. 

MR. SHREVE: No, I believe in ineqsities as long 

as they lean towards the customer. But, you know, I 

really em not: c:ear. Maybe I mis1mderatood somethtng . 

What is it that the staf! wants to do? I'm not sure I 

really tlndaratand. 

COMMISSIONER CLARK: We are going forvard with 

your pecition. 

MR. SHREVE: No, 1 know that. 

CHAIRMAN GARCIA: I! they believe that they want 

to address the equity issue in any spec1fic way thvt 

differs from the way you are addreaslng it, Mr. 

Shreve -· 

MR. SHREVE: But at an earlier date, or in this 

docket, or whee? 1 just don'l know what Tim wants. 

CHAIRMAN GARCIA: For interim purposes. 
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MR. SHREVE: For interim purposes possibly the 

April date? 

MR. DEVLIN: Yeo. 

84 

CHAIRMAN GARCIA: I don 't think that affects you 

in any negative way. 

MR. SHREVE: I dqn•t think so, huh-uh. I will 

let you know. 

CHAIRMAN GARCIA: All right . Very good. That 

being tbe case, we have a motion and a seco.,d. All 

those in favor Aignify by saying aye. 

(Unanimous affirmative vote. ) 

CHAIRMAN GARCIA: All opposed . It par seo s-o. . . . - . . . . . . . . . 
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