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CASE BACFKGROUND

On CcZokerc 26, T8%8, JfiZitles T-oe, Ziled an aprlication Saz
transZar of Certliicates Kes. 462-W and 355-2 In Ray Counzy fram
Save_de Partnership afkfs Bayside Utllities, Inc. (Baysids or
utiZlzr) w0 Rayeside U2illty Sercvices, Inc., purAuant to Scotdion
467,071, Florida Staluates, DBaysidco Weillty Services, [ng. i3 in
—hs prozoss of looo-poyvating as a klorida corporazicss. Tt will be
& wWholly-owned supsidiary of U_iliti=a, Znc. on Nowvemkber 12, 193E,
three coatomers filed a4 leotler sbijecting to Lhe apnlicstion.  The
cuslomzrs have suisecuenlly inzicated that Lhey tequest 5 hearing
on Lhe matter. Nocordingly, this mazter is susrently sel Lorc an
administrat.ive 2zaring orn Pezeuarcy 2-3, 2000,

Con Januaey 26, T4, Gzilitics, Tno. and HJyﬁL;e Ziled a
Motion to Dlatizs the Dbjection angd Prockest of the zpplication. O
TFohrnasy &, [9%9, the customers filed a Restonse to —hne motion oo
dismizs azd a letter clarifying their “ntenkions for provesting the
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applicaticn. Thie recomnendalion adsiresses the motion teo A smiss
and L= resoconse thereto.

DISCUSRINY OF ISSUES

ISSUR 1: Ehould the Comrission orant Lhe Motie= to Jismcse tne

Objection and Frotest filed by Utilities, Inc. and Bayside ULilite
Servicos, Too.?

aE TION: Mo, Bogcause the custoners have Suns_antially
coaplied with Bule FH-206,.201, Florida Adrin'st-arive Code, and
cave alleged facts sufficient ©o state a cause o~ Aution, Zhe
Cornd g2 lon should deny the motion o dismisz.  (GERVASI)

gTAFY AMALYSIS: A5 statod in Lhe case sfaciground, on Hovenhar 12,
1834, three ocustomeszs timely-Tfiled a2 Zetter objecting to  Lhe
“ransfar application filed by Utilities, Icc., on Gotober 26, 14934,
in this docker. Py the latter, the customers sta-es Fheir reassns
why they belleved it would be improper for -—»e “tility to transier
cwnership. The letter was =igned oy one of three customers, with
SJaysaida Homeowners Azacoiatien and the namesz and addresses of —he
Lhree cuskomers typed 21 Lhe kottom of the lakter.

Beozese the <costomers did no ingicate in tho lelisr wheons:s
they were =eceking & Zea-ing cn the mattcr, by lester dated Movenber
£2, 1398, staff requested e oustomer who sigred Lhe Tatter o
sdvisc us, In writing, by January 7, 1999, whethevr the custonmor iz
inZended Lo pursue the chjecticn through a nearing. By facainiles
raceived an Jancery 7, 1599, sienzd by all three zcostomeors, sx ow=ll
a3 oy a feurth addilional gusztomer, the customers iogicatzad tha-
they onjzoct to the transfer agplication asd that they Ze reques.
Lhat a rearing be schedules,

On January F&, 19%9, Util1Tirles, Tno, and Bawveiqdo Sfilan oo
Motion to Dismias the Cbhjection and Protest. The utilitizz arcue
that Lhe latter of chjscticn to the translfer is insufficicnt as a
Frotest. Tre utllliles zodi-t out that the origiaal letter of
cnloction was signed by only ooz poxson, bub had the names andg
addresses of thres individuzls at the bollLor of the let-er. T[he
utilities a’s=o0 molnt ouk that the Zctter of aohiecticn was purpsroed
to ke made on 2ehalf of Bayside Homeownera Aasociatisn, Although
there iz no indication That the Association or its Deoaxd of
Livectors represents a’l or evei a ngjority of The rozidenls in —he
area, whne-her thoe homeswners were not! fied of the decizion of £ha
ind widualis) to file an ckisction or prolest, whethsr the
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Furpaeles sction was asproved Sy 4 majorlly voie of (e mermbers af
—he Asazsociation, whether thers wss a wvole of oo Spard of
Hirectcss, or whether the Bssociation waz lavifully crzated, if it
cwan exisbs,

The utilizies further arge Lhat the latzer of obection doas
not a’lece thak the acguirzing utilizy lacks the technhical eaxpertise
gnd trhe financizl abllity Lo orovide the roguired utility ssxvices.
foocorcing to ke utility, the only thing Lhe letter dosz2 iz Lo pose
veveral cuesticens rogardicrg Lhe =sequiring wuzility's plans Zox the
servica area, which are neot grounds o protest the tranzfer. The
utility responded to Ligse cueabizcns by letter ta the Sommissicn
a2nd teo the cisbkorers o Movemoner 2%, _9%B,

HMorgovers, the " ethk=sr ot aoblection oocites :thas the customers
neilieve 1t would be impropeor Lo Lransfer ownershic at this Lpine
because the recently appravad sta’fraszsisted rate case was
currenlly onaer litigation in Dociet Ho. 3714G1-WS. Howewer, The
cuzbtomers subsequently filed a volunlazy notice of dismiszal of
their protest ol Lhe PAA goder tiled in that casc.

Tr= utilities argue that —he letles »f objecticn fails to
allege approprliste or zufficisst grounds to prctest the Lzanafer
and ‘a3 friwvclous=. The untili-ie= slale Lhzt <hey =eserwe their
right to goek the lnelusion of any atkorneys tees or costa lncurrod
it relation to the oblection 23 a recovery from its ukilizy
custsmers in this scrvice ares, as wail za zuch other rights and
remedies for damages, attorneys fess or other oCosts as nmnay e
availsble to <them under the statuzes and rules governidng the
Comaizsion and the Cicouit Courts or other Tripunals of this Stata,

including put not limited to <laims under Scctlson 537.102, Florida
Ytatutos.

on February &8, 129%, <Threoo of thoe foue coslonarts who signed
he [axed dmeunenl lodicazing thelr intent to ssex a2 hearing oh o
matter sigrn=d and filed a reapnnsc to the uLilihies’ motion to
dismiss. The oIistomeors arge: —hat Lhey are tonzomers of Bayaideo
and, s rztepsyers, are substantially affected by thoe outoomse of
this vcrocosad tranzfars.  They aryue that they filed an oblection to
Lhe transfeor, 1o wrilling, wiuwtiss thiszy daya of the notice of the
proposed Transfer, and <hal as layoeapls, Thsy have fellowed the
progedurs meogasary o chtain their righzs cnder Floricda Scatlules.

Furkhero, in cesponse Lo Shs uwtilities” complaine —hat the
imi1niAal wrlit.ben opjecticn was sianed by only one personh cut had the
nanes o Trres individuals at the bottom, as well oy ks name of
the Horcowinors Rssociatise, LhE cuszoners argus that this doesz net
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‘nvalidate the chjsction. The signatory of —oe criginal “erttar of
ojection and each of Lhe other referenced nijactors zrg custonsrs
of Day=izer and Tous have stalubory stending Lo roject to Lne
Lransfer,

Tn response to the uk lities’ zrcunent thas the ab’ection daoes
not  specily how tne procosed purchaszer lacks Lhe experctiso
NeressaTy TO run the syskem, the customers argue that the Tleorida
statutes do not regquire the chjection o provide any  sucs
allegalkiaons, znd that *nils is therafore not a walid arcrond Zozs
dismiassal.

{cragwver, the mstomers state that the »caponse by ths utility
l.x tte guestions raiscd by the gzruhestors referenced by whe
dtllitics in their oction ooes not ellmicate —he concerna of The
cuszbun=ros. Meither does the custemers” woluntary dismissal aof
tneirs protest to the PRA rFate rasa elimicats their shjsction to the
transle:r application. The coastorers argos —xat a hsaring on ths
transfer iz all —hc more Llmporlant In order for the Commiszslon Lo
exaring some 2f the Zssues that the custoocrs previously wooed
wouln have Seen raised in The PRA crotest hearing.

boditional vy, a’so on February 3. 19%9, the three cuostomers
wha sighed the response o Lhe opolion to g2izmiss Ziled a letter
With thae Commlusicr o further glavify their <chjection. 1The
Tustomers state tnat the one custoner who signed  the originad
chicction did =2 on bkehall of all foar of Ths customers who sighned
<he faxed cocumsnt clarifyirg their intent to seek a heazing. They
sgsin stats That they So chjoct to the pooposed Lrenster and thsat
—hey requast. A 120.569 aod T%0,57 hearing on the matter., Norecver,
They staze that the city of Panama City 3cach (Cily) hdas exprasseg
an Ireregsl in porchassng the otility 2md thst a3 traesfer to the
City is suzerisr to a privets transfor for soveral ressons,
Bayside carrently purchases all =f itw sarvices from the City and
thus zote merz.y Az & middleman for the provision of Stilily
services. B Zirect provisics oy the City wouls b more efficient
and _es53 ccstly. The customers state ‘hat &n :nhbegrated countywides
muicipzt syzstem woold be of gensral benefit tc all DRay County
citTizen=. 'or theze reaszcns, as woll o: olhers Lhet reguirs an
rrcanded Zarurm for full Zlluminztion, cha scabkoners Ba_izwve that
the prococsed transeferx iz =at in —eo public lnlarast.

otatf notes That —ho utilities do ool allege that the
cusbuners’ poobeast does ool cenform Lo Rule ZH=-106.200, Floridz
Adnincubralivae Code, whioch providea in sukssction (2, that any
dooument That Lequests an evidentiary prococding and asser_ s Lhe
cxisTenct of a discotoes is2suc of tdalerial fzot zhall contain a
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statenent of all disputed isszesz of materizl Zzc: and & concise
statenent of The ultimate [acts allsged, 25 well &5 the rules and
statutcs which anzitle the petitionsr <o relief.

Significantly, the rule “u-<her provides in subasctisna (4
tha- a petitlion may he dismissed 1f i+ ‘s nmot in substasntial
corzliance with subscczion {2) or it nas becn cnlimelvy filed,
dismissal of a p2ticion shall, at least arnea, e withoot prodjud’ce
to petit:gner’s filing a timely amesded petizion curing “he defect.
unleas it gonclusively appears from the face of Lhe nezizicn that
the dezesct canncst bo cured. Jpon review of the lalter of
cotertisn,  angd the subssquent decumenslabtion wrowvided by the
cuwstomera To slarify their intent “or sseking & nearine in Lhis
matter, &.all belisevea that taken togetiher, Thozse  Filings
sufficiently exp_ain how the!lr =substantial nterests will Be
affected by Lhz Commission’s determination in this docies ans
zsuffisiently identify certain disputed 1sgues and o2 u_timate
facte alleged 1k acoosrdasce witn Rule 28-108.202, Florids
Administrative Code, including whether tioc proposad transtes iz n
the pub_ic Interest. UIharefore, Lhe Tilings substantially comply
with tThe role, angd skaff =283 no need Zor the costomers o be
regu’ res tn tile an amended pe-ition to firthar olasify their
regquesT for a hearine on the malier.

Morzover, Y|tlhe function of a moticn to dismizs is Lo eaiages
az a question of law the seflloisney of the facts alleaged to state
a as_se of ackion. Narnes v, Dowlins, 624 5o, z24 24%, 380 {i'la,
st DCA 1393, "In dektsrmining the sufiicicncy of Lhe compleint,
the ftrial court may ==t lood beyond Lhe four cernera of the
corpiziot o . . nor conaider any evidsnces likely to be oroduced by
gither 3ide. . . . Significantly, all material factzal allegations

mist be tagen as —rue.”  1d.

Seation JFE7.07L{1), Florlda Statutes, reguires the Commisaiaon
to, among otner things, nmaxe a determiratics tha:t Lhe prooosed
transfer 1s in Lhe public inleceal, Recause the cuztomers have
al laged rezaons why it would not be in the pub_ic interest for —he
Comrizsiot to grant the preoposed transfar, slzlf helieves —-at <he
customera have al leged sutficient facTts to state a zcavso of aclkleon.

Rdditionally, szaff sgress with the customexrs that since each

oustomer has stonding to ozject to the Transafer, Lie Zachk bhat —o=
initial lestes of objectisn was signed by only one cus-oter does
no” inva’idate the objesctic:n. Hor is these a lags’ regulrenens

trnat the cistumcers alleos —rat the proapozaed purchaszer _acks the
experbisae —ecessary ta run the system. The costomera nave alloged
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that the proposed transfar is ook in the public interasl ang they
have recuestad 2 hearing on the matter.

Foor L2e Targoing reasons, staslf recorwends that the utilitiss”’
motion To dismiss the objcction and urotest should beo dondied.
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ISSUE 2: FShould thizs dockoet e olosed?

RECOMMENDATION: No. Tf staff's
Igzsue 1, this docket skheuld remain

2f thig caws. IGEEYASTY
STAFF AMAT.YSTS: Mo, IfF sraff'wy

Teaua 1, this docker should remain
ot thie case,

recommendation is approved in
cpenr pending final digpoaiticn

reconmendacion i= appraved in
open pending final dispogizion



