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PROCEEDINGS

(Hearing convened at 9:45 a.m.)

CHAIRMAN GARCIA: Good morning. I'd like to
begin this special agenda conference.

Commissioner Deason made a very good point.
A lot of the people in this room are billing on a
hourly basis so we wanted to be as quick as possible
to make sure we move along on this issue.

COMMISSIONER CLARK: There are at least two
former Justices of the Supreme Court probably here to
make sure we interpret their decisions correctly.

CHAIRMAN GARCIA: I wish we could ask them
to comment, but that said (laughter) we'll be working
through it. I spoke with Mr. Jenkins and Leslie,
Commissioners, and if you don't mind I was going to
have them introduce the -- tee up the rec; go through
the rec from the beginning to the end; do the
dismissal and then all of the points of the rec. I
would just request that we try to stay as quick as
possible and then if Commissioners have questions,
that's fine. We just reserve them to the end and then
start the discussion. I also wanted to point out that
Roly Marante from the Governor's Office who handles
Central Florida issues and Hispanic Affairs for the

Governor is here.

FLLORIDA PUBLIC SERVICE COMMISSION
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COMMISSIONER DEASON: Mr. Chairman, would
you prefer that we kind of let Staff go through the
entire rec before we start asking questions, or do you
want questions as they go through?

CHAIRMAN GARCIA: Since this rec is pretty
substantive, and I assume that most of the people, and
our press, as diligent as they are, and I know
everyone in the audience has probably read it, but
there's a lot of people that are listening in that
probably don't understand some of the nuances here. I
just wanted a quick walk-through just so we know what
we're doing, and then we tee it up from there, if
that's all right with the --

COMMISSIONER DEASON: That's fine. I agree.
That's probably the best way.

COMMISSIONER CLARK: Mr. Chairman, I know I
heard you make a comment to Staff -- not up here --
about the quality of this recommendation, and it
certainly is very good. I alsc appreciated the fact
that when I had questions and asked for them to do
further looking they were very prompt and provided
that information. So they've done an excellent job.

CHAIRMAN GARCIA: I have to concur with
that. It was a fantastic rec. It was an enjoyable

read, although it was a long read. And I never say
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that about recs. Okay. Very good. Leslie.

MS. PAUGH: Good morning, Commissioners. As
you know we're here on the Staff recommendation
posthearing of the joint petition for determination of
need of the Utilities Commission City of New Smyrna
Beach and Duke New Smyrna.

The Joint Petition was filed back in August.
We had four days of hearing and we had additional oral
argument. What you have in the recommendation is
Issue 1A, is the primary recommendation to deny
motions to dismiss. The alternative recommendation is
to grant motions to dismiss. The remainder of the
recommendation is on the merits of the case.

With respect to the primary recommendation

'on the motions to dismiss, it can quite simply be

summed up as both the City and Duke New Smyrna are
proper applicants under the Power Plant Siting Act and
Section 403.519. That determination is arrived at by
analyzing the clear language of Section 403.503 which
is the definition of applicant, electric utility
regulated electric company. The City is one of the
enumerated entities for an electric utility,
therefore, an applicant. Duke New Smyrna is also one
of the seven entities enumerated in the statute as an

applicant in this situation.
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It's Primary Staff's position that the
arguments made by Florida Power Corporation and
Florida Power and Light constructing the statutes and
going into statutory analysis and enactment are not --
do not have the greater weight of authority in this
instance. It is not necessary to go beyond the clear
statements of the statutes to find that they are
applicants.

In addition, Duke New Smyrna Primary Staff's
position is that the applicants are applicants
collectively and individually. In other words, it is
not necessary for Duke New Smyrna to be a part of the
contract with New Smyrna Beach to be an applicant on
its on. It is as an EWG an applicant under the Power
Plant Siting Act. 1In addition, the EWG comes within
the Commission's Grid Bill jurisdiction in Ten Year
Site Plan jurisdiction, so it is subject to the
Commission's jurisdiction in a number of ways.

Primary Staff's analysis of the dormant
Commerce Clause and preemption arguments are that
the -- they are important arguments, the Commission
can discuss them, but that is not necessary in this
instance to reach a decision on this. With that I'll
turn it over to Alternative Staff.

M8. JAYE: Good morning, Commissioners.

FLORIDA PUBLIC SERVICE COMMISSION 002453
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Alternative staff recommendation on the motions to
dismiss has been provided to you in order to help
highlight the arguments of the two movants in this
case, that as Florida Power and Light Company and
Florida Power Corporation.

Alternative Staff's analysis summarizes the
main arguments of these movants and the arguments are
as follows: The first argument is that Duke New
Smyrna makes an assertion that is subject to the
Commission's Grid Bill authority at Footnote 8,

Page 14 of the Joint Petitioners' brief.

In the Joint Petition itself, the joint
petitioners assert that Duke New Smyrna comes under
Section 366.02(2) Florida Statutes. That is the
statutory definition of electric utility.

In the Alternative Staff recommendation
you'll find that Staff points out that under ejusdem
generis the construction of the statute makes the
conclusion inescapable that the list of utilities that
are found in 366.02(2) means utilities with some
obligation to serve.

Alternative Staff's second argument is that
by its own merchant nature, Duke New Smyrna cannot
provide the Commission with information required under

at least two subsections of Rule 25-22.081 Florida
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Administrative Code. Under (1) of this rule the
applicant is required to include a general description
of the utility or utilities primarily affected,
including load and electrical characteristics. This
cannot be provided for over 90% of the proposed power
plant.

Under (4) of the rule, the petitioners are
to provide a summary of major available generating
alternatives examined. This list cannot be provided
for 90% of the proposed power plant because there is
no need against which to balance the capacity and
energy which will be generated by the proposed power
plant.

Alternative Staff's third point is that the
Nassau cases, which have taken up so very much of our
time in this docket, define "applicant" as it is used
in 403.519. And as it is used in 403.519 under the
Nassau cases "apﬁlicant“ means someone who has a need
for the energy and capacity that will be generated by
the proposed power plant. In other words, an
applicant has to be tied to some retail need, some
customer downstream who will need the capacity and
energy. Once again, for 90% of the plant there can be
no need shown because we don't khow if there is or is

not a need; whether it can be mitigated by DSM, load

002455
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management, et cetera.

Alternative Staff also points out under .3
that in Order No. PSC 921210-FOF-EQ issued 10-26-92,
the Commission made it very clear that the entities
which are listed under 403.503 Florida Statutes, which
was mentioned by the Primary Staff, are all engaged or
authorized to engage in the business of generating,
transmitting or distributing electric energy. A lot

of discussion has been had that that is disjunctive.

- In the order which is cited, however, the Commission

state unequivocally that, quote, "It is this need
resulting from a duty to serve customers which is the
need -- which the need determination proceeding is
designed to examine."

S0 once again, there's a tie in to customers
downstream. And that ties in also very well with the
need for presenting conservation measures which could
mitigate the need for the power plant. We've not seen
that for 90% of the proposed capacity and eﬁergy from
this plant.

Fourth and last argument for Alternative
Staff is the constitutional arguments. Alternative
staff agrees with Primary Staff it is not necessary,
though the Commission may take these into

consideration, the Commission does not have to go

002456
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there in order to make the determination that the
motions to dismiss should be granted.

CHAIRMAN GARCIA: Commissioners, I was
hoping -- if you want to just take it there, but I was
hoping to simply walk over the 33 issues one by one
really quickly.

COMMISSIONER CLARK: Well, I really think
the first issue needs to be answered and then we'll
see whether we should be answering the others.

And I think we need to make that
determination as to whether it should be dismissed or
not. And I have a couple of questions regarding the
research on that. And I'm not sure whether the briefs
brought the issues that I have questions on out and I
just didn't pick up on them, or there is some
explanation that I have not understood.

CHEAIRMAN GARCIA: Commissioner, we'll do it
at your pleasure. If you want to take the dismissal
first we'll take the dismissal and then we'll work
through the rest the rec.

COMMISSIONER CLARK: I think that would be
helpful.

Let me ask a question that has to do with
the definition of "applicant", Leslie, that you =-- you

say we should look to 403.03.

002457
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M8. PAUGH: .503.

COMMISSIONER CLARK: Okay. Why do you think
that definition applies to 403.519?

M8. PAUGH: That position, on my part, is
based on the clear language of 403.519. What 403.519
says --

COMMISSIONER CLARK: Let me just stop you
there. Because I looked at the history of 403.519 and
I take it you are presuming that it is included within
the definition of "act"; that 403.51%, the definition
of "applicant" applies because it is part of the Power
Plant Siting Act; is that correct?

M8. PAUGH: That's correct.

COMMISSIONER CLARK: Okay. Let me ask you
about the history of that, because when 403.519 was
first enacted it was not part of the Power Plant
Siting Act.

MS8. PAUGH: That's correct.

COMMISSIONER CLARK: It was enacted
initially as Section 366-point something.

MB. PAUGH: .82. That's FEECA.

COMMISSIONER CLARK: Right. It was part of
FEECA, was it not?

MB. PAUGH: That's correct.

COMMISSIONER CLARK: How did it become part

002458
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of the Power Plant Siting Act?

MS8. PAUGH: 1It's not Primary Staff's
position that it is part of the Power Plant Siting
Act. It is clear under the statutory language of
366.82 that it is part of FEECA.

Primary Staff's point is that the definition
of "applicant" is governed by the Power Plant Siting
Act because 403.519 says soO.

What it says is "On request by an applicant,
or on its own motion, the Commission shall begin a
proceeding to determine need for an electrical power
plant subject to the Florida Electrical Power Plant
Siting Act." Therefore, 519, for purposes of
definition, brings itself within the PPSA by its
express terms.

COMMISSIONER CLARK: Let me ask you this:
When 403.519 was initially enacted, it was 366-point
what?

M8. PAUGH: 82.

COMMISSIONER CLARK: 82. And then
apparently statutory revision decided to put it in the
power plant -- in 403. That's not something the
legislature did, statutory revision, did it? 1Is that
right?

M8. PAUGH: That was my understanding.

002458
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COMMISBSBIONER CLARK: Is that how it showed
up?

But when it was originally enacted, it
didn't use the term "applicant", did it? It used the
term "utility."

M8. PAUGH: Yes, I believe it adid.

COMMISSIONER CLARK: And how was utility
defined?

M8. PAUGH: I don't have that information
with me.

COMMISSIONER CLARK: Well, it is in 865.

Commissioners, I think this is important
because we need to understand the sequence of the
language. And there is a point -- it was changed to
wapplicant” in 1990. And I could not find in that
statute what it meant by that change; whether it was
broadening it and changing the term "utility".

I have to say I was General Counsel then and
I cannot remember that it had any significance. And
the Nassau case came after it and certainly appeared
to adhere to the notion that it had to be a utility
with need to serve and use load.

But let me just indicate that the laws of
Florida 80-65, under Section 5 it has -- the short

title is -- I can just read it to you. It says

002469
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"pPart 2 of Chapter 366, consisting of 366.80 through
366.86, is created to read." Then it says "The short
title is known as the Florida Energy Efficiency and
Conservation Act." And it says, under the definition
it says "For purposes of this part," which 366.86 is
part of.

It's clear from this that it is part of the
FEECA. And so it is clear, in my mind, that being
part of it, "utility" means what it said in this
definition, which means any person or entity of
whatever form, which provides electricity or natural
gas at retail to the public. And then when you go
back over to the Certificate of Need it says, "On the
request of a utility, or on its own motion." It seems
to me at that point it was clear that it had to be a
utility that served at retail. Do you disagree with
that?

MS. PAUGH: VYes, I do. What you're arguing
is Florida Power Corporation's interchangeable
definition argument.

COMMISSIONER CLARK: Let's just go back to
1980 when it was enacted. It says -- I'm willing to
give it to you -- but it says "as used in this part"
and that part includes that section.

M8. PAUGH: I disagree. 1It's an

00246l
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interchangeable definition argument that's been
brought forward. FEECA uses the word "retail." FPC
argues that retail, therefore, be inserted into the
statutory definition of 403.503. That's not what
403.503 says. And I think that the rules of statutory
construction weigh very heavily in favor of giving it,
the differences, the due deference, that apparently
the Legislature intended with the changes.

COMMISSIONER CLARK: You mean when they
changed it in 19%0. But at the time this was enacted,
the only people that could apply were a utility, and
"utility" was described as a utility that serves at
retail.

Let me go on to point out that that same
section, further on, though, uses the term
"applicant." It says "The Commission shall also
expressly consider the conservation measures taken by
or reasonably available to the applicant." So they
used "applicant" down there. But when they said as to
who can do it, it was the Commission or a utility that
serves at retail.

Let me just put that aside for a minute.
That was the section that enacted -- and, c¢learly, at
that time it was part of FEECA, and I think was

evidence of a concern about balancing conservation

002462
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measures and the need for building a plant.

But, Commissioners, then what happened was
in 1990 it was amended. And Leslie is right, the term
was changed to "applicant." But still that section
was never brought within the term "act" as used in the
definitions. Because if you look at 403.503 it still
says "as used in this Act" and 403.519 is not part of
the Act. Acts aren't chapters. The Acts are laws of
Florida.

But the guestion is: In 1990 it got changed
and "utility" was changed to "applicant." And to me
the question becomes was it with the intent to broaden
it? And who knows? I mean, it doesn't appear from -~
it appears that that bill was more of a reviser's
bill. But I think what is significant is after it was
changed, the Commission on at least two occasions said
that an applicant must be an applicant that shows need
to serve end use customers. And that is what Nassau
says, in my opinion.

I appreciate the fact that Leslie has made
the distinction that they were utilities that sought
to bind; they were entities which sought to bind the
incumbent utility. But if you look at the history --
and also I was on the losing end of Nassau to begin

with, I went back --

002463
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CHAIRMAN GARCIA: You're dissent in that one
is marvelous, I may just point out.

COMMISBIONER CLARK: Is there a dissent --

CHAIRMAN GARCIA: Is it the Nassau or the
second one that you --

COMMISSIONER CLARK: Nassau II. Gosh, I
skipped over that. You know, maybe you better give it
to me before I go on. (Laughter)

But my point being that after it was
changed, the Commission adhered to the notion that you
cannot be an applicant without showing a need and I
need some advice from the legal Staff now.

I went back and looked at the transcript.
And, Leslie, you had indicated to me there may be a
concern -- I looked at the transcript of the agenda
conference that you gave to me. And you had pointed
out at that time it was not part of the record. And I
guess I'm a little unsure about -- I feel like I can
go back and recall and review what I said so that I am
at least consistent when I made my decisions. And at
that time I said I was of the view that "the
applicant" was a broad term. But that that applicant
still had to show need to serve at retail. And that
we should not dismiss the application, we may

nonetheless deny it because it was -- wait a minute -—-
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they were alleging need to serve, but they were not
the cones chosen by FPL in that case, and so they
couldn't show the need. And my point was, you know,
we may not dismiss it but we can deny it because they
didn't show the need to serve at retail.

While you have suggested we should interpret
that order as saying it was because they were binding
the utility, that was not the basis of the decision.
It was that they had to show a need, either by being a
utility or having a firm contract with that utility.
That was decided in the Nassau -- that was the
decision in the Nassau case and that's, I think, what
the Supreme Court also said.

My point being, once it got changed to
"applicant," the Commission interpreted that in no way
changing the notion that it still had to be a utility.
The only caveat that was put on there was self-service
wheeling. And I think Commissioner Deason pointed out
that self-service wheeling, you know, you can show
you, personally, have a need for service and,
therefore, would meet that standard.

COMMISSIONER DEASON: Speaking of Nassau, I
think it's important to keep in mind that that issue
was not before the Commission. The question as to

whether an entity which was not seeking to bind a
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retail utility to be obligated to make purchases, as
to whether they would or not be an applicant, that
issue was not before the Commission.

COMMISSIONER CLARK: I understand that. But
what was the basis of the decision was they could not
show a need because they could not show a need to
serve at retail. Let me see if I can find it.

COMMISSIONER DEASON: I think that's a good
decision. And I think that regardless of what we do
here today I think that is a good decision. That
decision needs to stand. And before I can support the
primary recommendation, I need to be assured that the
decision here today would not overturn what Nassau
stands for. And in my opinion what Nassau stands for
is that a QF, or another entity, cannot come forward,
on its own, without an agreement or contract with an
existing retail utility to come forward and say
"Retail utility ABC has the need and I want to feel
that need, and, therefore, I have applicant status to
meet the need of that retail utility."

MS. PAUGH: Commissioner Deason, that is
absolutely what Nassau says and that's very different
from what we have here. You're absolutely correct.
This is a case of first impression for this

Commission. Never before have we had an EWG come
002466
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before the Commission that does not seek to bind the
retail ratepayers ultimately. That must be different
from what we had with qualifying facilities that can
force the utilities to buy their output. They can
force it if they qualify. To me there's a huge
difference in the case.

CHAIRMAN GARCIA: Let's not -- because I see
a vote for primary here if we can massage this.

M8. PAUGH: I'm trying, Commissioner.
(Laughter)

CHAIRMAN GARCIA: Let's not miss the point.
He's not that far.

What Commissioner Deason is saying -- and
let me tell you something, I can held on to that
proposition because I certainly don't want primary's
recommendation to kick the door down on a process
that's been established in this state.

M8. PAUGH: It does not do that.

CHAIRMAN GARCIA: And maybe you should
address then specifically his point. Because I think
primary agrees with his commentary.

MS8. PAUGH: It does. That's what I'm trying
to convey. This is the case of first impression.
This is different. Nassau will be utterly untouched

on its facts under the primary recommendation. That
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law is good law. It was good law then. It's good law
today.

COMMISSIONER DEASON: Is the alternate
position consistent with that interpretation of the
impact on Nassau?

M8. JAYE: VYes, it is, Commissioner.

COMMISSBIONER CLARK: I think I -- let me ask
you this: On the Nassau case, was there a
determination or was there a discussion that Ark and
Nassau couldn't show a need, and that's why they were
not granted the applicant status?

M8. JAYE: Commissioner, I'm going through
the Order right now trying to find that language, if I
could have just a moment.

COMMISSIONER JACOBS: While you're doing
that, could I ask a question of Primary Staff? Does
your distinction rest more so on the fact that there
is no requirement to purchase the output from the
plant or the fact that there is this contract with
utility -- with the New Smyrna Beach?

M8. PAUGH: With respect to the merchant
capacity, so I'm not talking about the contract at 430
megawatts --

COMMISSIONER JACOBS: Okay. So you're

speaking about the merchant capacity.
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FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

M8. PAUGH: That's correct.

CHAIRMAN GARCIA: I'm sorry, what was the
question? I missed it completely. What was the
question?

COMMISSIONER JACOBS: I was asking what does
her distinction from this present case and the Nassau
case rely primarily on.

CHAIRMAN GARCIA: Got you. Okay.

COMMISSIONER DEASON: Let me ask a question.
It's right along these lines but it's a little bit
different in the sense that if we were to strictly
interpret Nassau to -- regardless of whether there was
an attempt to bind an existing retail utility to
purchase capacity or not, that any applicant has to
show a need at retail, how do we mesh that
interpretation of Nassau with previous decisions of
this Commission to determine need based upon other
than a strict retail need? And what I'm referring to
is o0il backout capacity that has been built in this
state and was done for legitimate reasons but it was
not done to meet retail need. It was based upon other
factors; socioeconomic factors; trying to displace oil
for economic reasons.

M8. PAUGH: You're absolutely correct,

Commissioner. There's a long history of Commission
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precedent in approving need based on other than strict
need as the Nassau cases -- I'll let Mark address
that. He addresses it more in his portion of the
recommendation. But there's substantial Commission
precedent that need can be other their kilowatt need.

MR. FUTRELL: As she said, oil backout cases
in the early '80s, the Commission approved
approximately 2,000 megawatts of primarily coal
capacity to displace o0il and was based upon no
reliability need; strictly economics. There would be
better -- lower rates for customers based on the then
projections of o0il prices in the long term. And even
though some of those projections were not realized
fully, it still resulted in tremendous savings and
lower power cost for the ratepayers. The Commission
in the criteria of the need determination statute can
find need based on other strict reliability findings.

MS. PAUGH: In addition, Commissioner, if I
could interrupt Mark for a moment, we have a rule
basis for finding need other than on strict capacity
needs. And that is 25-22.0813, says that if a
determination is sought on some basis in addition to
or in lieu of capacity needs. So we even have this
ability by rule.

COMMISSIONER CLARK: Let me ask a question
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with respect to the o0il backout. Was it a replacement
of existing capacity?

MR. FUTRELL: Yes. It was to turn down oil
burning units.

COMMISSIONER CLARK: So we were substituting
one unit, we were not adding, right?

MR. PUTRELL: Right.

COMMISBIONER CLARK: And didn't we have a
statute that indicated we should engage in oil
backout?

MR. FUTRELL: It was encouraged, correct.

COMMISSIONER CLARK: So we were meeting
another legislatively articulated goal.

MR. FUTRELL: Absolutely.

COMMIBSIONER CLARK: Let me ask you one
other thing, and Commissioner Garcia it's something I
forgot to ask, and Leslie and I talked about it and we
didn't see it in any of the briefs, and that is the
notion of the change that was made to the original
Power Plant Siting Act when it started referring to a
Certificate of Need. And the way that the statute was
originally enacted it said -- and this existed, I
think, up until 1990. It said -- when the board was
looking at what it was supposed to weigh or look at

when it was making a decision, it was to assure the
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Citizens of Florida that operation safeguards are
technically sufficient for their welfare and
protection to effect a reasonable balance between the
need for the facility and economic impact. And
there's more to that section. But then three was to
provide abundant low cost electric energy. And that
got changed in 1990 the same time "applicant" got
changed. And, you know, if -=- what did that mean? I
mean, I think if the statute was like that now, we
might have a, you know -- it might indicate there's
another way to show need.

Was there any discussion in the briefs as an
explanation of why that occurred? But it was later
changed to specifically say you need -- you have to
have a need, right? It references 403.519.

M8. PAUGH: Yes, it does use the word;
there's no question about that.

COMMISSIONER JOHNSBON: I didn't follow that
last point you were making, Susan.

COMMISSIONER CLARK: Well, instead of --
what happened was originally the things to be weighed
by the Siting Board were -- among them was to provide
abundant low cost electric energy. In 1990 that was
changed and it was changed as part of the law then

enacted, FEECA, indicating, I think, that there was
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going to be a balancing between building plants and
engaging in energy conservation. And there was to be
a weighing. That they were to pursue conservation.
And then when it was absolutely necessary, build a
plant to meet retail load. Then it would be a factor
to be considered by the board. When it was changed --
sorry. (Pause)

It was changed in 1990 to say "to meet the
need for electrical energy as established pursuant to
Section 503.519 (sic)." So it appeared to change it
from assuring adequate abundant low cost energy to
something different.

MS8. PAUGH: Commissioner, one way I'd like
to respond to that point is to point out that the type
of facilities that =-- the functional requirement is
what I called it in the primary, the type of entities
that are applicants is, in fact, stated in the
disjunctive. It can be transmission, generation or
distribution.

COMMISSIONER CLARK: Now, you're talking
about 403, the definitions for the Act --

MS. PAUGH: Right. That's correct.

COMMISSIONER CLARK: -- which we have a
dispute as to whether or not 403.51§ is part of the

Act.
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M8. PAUGH: All right. Assuming for a
moment that it is controlled -- I don't ever say that
it is part of the PPSA. Clearly it's not. But it is
controlled by the Power Plant Siting Act. That
disjunctive "or" indicates that the Legislature knew
that there were entities that may be doing one or two,
but not necessarily all three functions, and would
come under the Power Plant Siting Act.

The logical extension of that language is
that an entity that just engages in generation is, by
definition, only a wholesale provider. I think that a
very logical conclusion can be reached that the
Legislature thought about a wholesale provider being a
part of, and coming under, the Power Plant Siting Act.
That position is reenforced by the fact that the
Legislature also exempted certain types of providers;
that is to say solar providers and steam under 75
megawatts. They knew there was different kinds of
generation.

I will be the first to admit, and I highly
doubt, that the Legislature sat around and thought
about EWGs because they weren't even invented yet.

But the statute covers it. The statute clearly allows
for EWGs and forward-looking other type of entities

that we don't --
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COMMISSIONER CLARK: And that's because they
are a regulated utility?

M8. PAUGH: That's correct.

COMMISSIONER CLARK: Let me ask you about
that. You left me a note today that an IPP and QF are
also regulated utilities.

M8. PAUGH: That's correct.

COMMISSIONER CLARK: Is that right?

M8. PAUGH: That's correct.

COMMISSIONER CLARK: So then if that's
correct, then Nassau Power is wrong because they were
regulated utilities then.

M8. PAUGH: I don't think Nassau is wrong.
I don't think that the federal regulation of IPPs,
EWGs or QFs covers the whole field. I think there is
regulation retained to the states, and I think that
that is why we are here today. We do have
jurisdiction over this EWG. If we say that we don't
because they're not an applicant, we're actually
diminishing our jurisdiction as a Commission.

COMMISSIONER CLARK: I guess I'm not clear.
I thought you were saying they were an applicant
because they were a regulated -- a utility regulated
by FERC.

MS8. PAUGH: That's correct.
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COMMISSIONER CLARK: Okay. Is an IPP and a
QF a regulated utility, one regulated by FERC?

MS. PAUGH: That's correct.

COMMISSIONER CLARK: Then it seems to me
that in Nassau they were entitled to be an applicant.

M8. PAUGH: I disagree. The difference is
by being the retail ratepayers, being able to force an
IOU to buy the output. I believe --

COMMISSIONER CLARK: Where does Nassau say
that? And where does the argument that took place
prior to Nassau say that?

MS. PAUGH: Nassau itself, the Supreme Court
decisions are clearly limited to QFs by their
language. I've got that right here.

COMMISSIONER CLARK: Would you answer my
question? Where does the Order say that and where did
the discussion that led up to that say that?

MS. PAUGH: I don't know that it does.

CHAIRMAN GARCIA: Are you saying, Leslie,
then that -- I know you use the broad definition of
what a utility is. In other words, a regulated
utility is everyone by FERC. But even if Duke New
Smyrna is not a regulated utility, can they still be
an applicant?

MS. PAUGH: No, not if they are not
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regulated. Then they don't fall within one of the
seven enumerated entities.

CHAIRMAN GARCIA: Name those entities for
me.

M8. PAUGH: City, towns, counties, co-ops.
One moment.

CHATIRMAN GARCIA: Okay.

COMMISSIONER CLARK: You know, Mr. Chairman,
I know we're struggling with this. And I get
concerned to some extent that we're dealing, I think,
with what the law is and that's what our argument is;
our interpretation of the what the law is. And I'm
not sure that we would have much disagreement if we
discussed what we thought the law ought to be.

CHAIRMAN GARCIA: We haven't even discussed
it because she hasn't answered my question yet. But
if you could just walk through it real quick and then
we can make that discussion.

Cities, counties --

M8. PAUGH: Towns, public utility districts,
regulated electric companies, electric cooperatives,
joint operating agencies, or combinations thereof,
engaged in or authorized to engage in the business of
generating, transmitting or distributing electric

energy.
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CHAIRMAN GARCIA: I understand how you ~--

M8. PAUGH: That is an electric utility
under 403.503.

CHAIRMAN GARCIA: I understand.

COMMISSIONER CLARK: You know, when we went
through that hearing I wrote down a number of things
that I thought, and I think Staff does a good job in
the subsequent portions of their recommendation sort
of outlining the pluses of this kind of arrangement.

I just have a concern that I don't think the
law contemplated it, or the law, as it is written now,
provides for it.

You know, I did -- when I was up at NARUC,
naturally merchant plants and the whole issues of the
changing environment get discussed. And I know there
are states, and in this case I have a copy of the
Virginia law which makes the =-- you have one
Certificate of Need for entities that are regulated
and would presume to put the facility in rate base.
And you have ancther means of pursuing it if you chose
to be a merchant plant. And I think they enacted that
last year, 1998. You know, so that I think there is
value to further looking at that. I don't think
whatever we decide here it stops here. I thought

there were a number of things that were brought out at
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the hearing that compel us to look at it further.
But, you know, some of the concerns --

CHATRMAN GARCIA: Absolutely, though,
before -~- because I don't want to gloss over that. I
think that's a very important point. And maybe, Joe,
you can address that because obviously that's in the
body of this. But I believe that this recommendation
causes for opening several dockets on specific issues
which have to do with the merits of this and what‘
affect it has on the future.

MR. JENKINS: Yes, Chairman Garcia. In
Issue 33 whether Duke is approved or not, of course,
the docket should be closed. But if Duke is approved
there's a concern expressed during the hearing about
the floodgates being opened.

We would recommend, or we would like to open
a docket to pursue the idea of capping the percent
reserve of merchant plants in Peninsular Florida.

The FRCC utility group has adopted a 15%
reserve criterion. We're very concerned at the Staff
level that that is too low. It certainly has not been
tested because the methodology they use is brand new.

Merchant plants offer us a solution to
solving that reserve margin question. And the reserve

margin docket you opened up --
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CHAIRMAN GARCIA: Which is a docket that is
currently opened.

MR. JENKINS8: Currently opened, hearings
scheduled for September. I would like to meet with
you with the idea of not closing that docket, but
turning that docket into a rule docket, capping the
amount of merchant plants, and then selecting among
the people who come in and ask to build a merchant
plant among those who will build the most solar
photovoltaic renewable capacity.

CHAIRMAN GARCIA: If I'll not mistaken, also
in this order -- because I don't want to just leave it
on that, you also address the issue of the possibility
of opening a docket on stranded cost, if I'm not
mistaken; somewhere in there you touch on that fact.

MR. JENKINS: Only if you think stranded
cost is a concern. We, at the Staff level, do not
believe it is a concern. But if you have concerns
with stranded cost and you believe it's somehow in the
wholesale market --

CHAIRMAN GARCIA: But I think you discuss it
somewhere in the --

MR. JENKINS: Yes, we do. It's one of the
issues.

COMMISSIONER CLARK: Jce, which is more
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efficient, a combined cycle or a combustion turbine?

MR. JENKINS: Combined cycle.

COMMISSIONER CLARK: And we currently don't
have any say over combustion turbine. Right?

MR. JENKINS: As far as siting goes.

COMMISSIONER CLARK: That's sort of a side
issue that concerns me in terms of the notion of a
broader look. That clearly requires a legislative
s i

CHAIRMAN GARCIA: Perhaps you're very right,
Commissioner, that we should perhaps look at that
issue and make a suggestion to the Legislature that
maybe they should give us jurisdiction of that area
also. Clearly, it's something that's going forward in
our state. They were very nice to come and let us
know what they were doing. They also were very nice
to point out that we had nothing to do with what they
were doing in Florida.

COMMISSIONER CLARK: Well, and I would point
out that FPC has reached -- recently purchased two --
three, and they don't have to come before us.

Joe, I have another question. With respect
to this unit, are there any concerns with emissions?

MR. JENKINS8: No. Well, it's just a clean

unit. It's much cleaner than most other units in the
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state.

COMMISSIONER CLARK: You've misinterpreted
my question. Will they have to meet emissions
standards with regard to SOC, NOX and greenhouse --

MR. JENKINS: Oh, yes, they will.

COMMISSIONER CLARK: Okay. Now, shouldn't
we be looking at the possibility of the fact that
here's this merchant plant that comes in. It produces
those things. It has the potential for affecting, and
will affect the environment in that area. Suppose
then a utility wants to come in, and we find there is
a need; the margin reserve is low. But because that
merchant plant is there it affects whether or not they
can build it nearby because of the emissions and
non-attainment.

MR. JENKINS8: I don't think the emissions
from a combined cycle natural gas plant are so
extensive, like in an oil, steam or coal plant, to
cover such a widespread area to seriously prevent any
other utility from building a power plant somewhere in
the state. There's a lot of vacant land interior to
the state that are good sites. These are small
plants. They are not the fire-eating dragons of the
1970s that pollute the air that we now have.

COMMISSIONER CLARK: My only point is that
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it has an impact, and that kind of impact potential
merchant plants, I think is something that has to be
looked at.

MR. JENKINS: Under the purview of the DEP.
But I would suggest to you that the air impact of this
plant is minimal, and in all likelihood will displace
much dirtier plants elsewhere and free up land
elsewhere.

COMMISSIONER CLARK: I don't disagree with
you, Joe. But I think we have to be concerned. It is
not just this plant. We have to be concerned with the
repetition over and over again, and how that phenomena
affects the policy the state may want to pursue with
respect to building these plants and protecting the
environment.

MR. JENKINS8: Then I would address that in
the recommended rule with the cap and the solar
energy.

CHAIRMAN GARCIA: I think that may be a
valid point, Commissioner. Certainly we may want to
set some of these plants next to the fire-eating
dragons, but that said -- that may be a very valid
point, and it's something we may need to look at. And
if -~ clearly we're looking at certain areas and the

fallout from this decision today, absolutely.
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And, clearly, I rely, I hope they can rely
on our expertise in that area to point out certain
issues that are, by the very nature of what we may do
here today, c¢reate all sorts of unexpected
consequences. That is why I believe, for example,
that the stranded cost issue important. I mean, I
know that Staff sort of dismisses it after it gives
it, I think, a thorough analysis but the truth is
that's with one plant. BAnd if there was a possibility
and there were enocugh applicants that came before us,
and Staff's interpretation, and hopefully the
majorities' interpretation prevails on the primary,
clearly there are going to be other plants. And
Commissioner Clark's point may be very valid, and some
of the companies may have a valid point that they have
some old generation which is not paid off; which is
more expensive; which is being replaced by this much
cheaper generation. And if that is a key, if that is
an issue you believe we should have, I would strongly
urge we keep it as part of the whole study that the
staff will do as a fallout of this.

COMMISSIONER CLARK: I guess to some extent
I was persuaded by Mr. Dolan's testimony; that
regardless of what we do here it does require a

comprehensive look, and it, in my mind, entails things
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that are beyond our jurisdiction to deal with, and
that being the balancing of the environmental impact
and economic consequences or nonconsequences. And I
am concerned that --

CHAIRMAN GARCIA: But you clearly would
agree that the Governor, sitting with the Cabinet as a
Siting Board, also has some of those very same or
similar concerns about these issues as well the
environmental agencies of the state.

COMMISSIONER CLARK: Right. But one thing
that concerns me is finding of need cannot be
revisited when it goes to the Siting Board. It is
presumed.

CHAIRMAN GARCIA: Absolutely.

COMMISSIONER CLARK: And I don't think the
Siting Board can reject a project because it doesn't
think =-- it says, "Yeah, we need it but we don't like
the impact on the environment."

MR. JENKINS: They have.

CHAIRMAN GARCIA: They have. They've done
it with Orimulsion.

COMMISSIONER CLARK: No, they did not.

MR. JENKINS: Kathleen 500 kV.

COMMISSIONER CLARK: They didn't.

MR. JENKIN8: They'd make it so tough that
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the utility gave up.

COMMISSIONER CLARK: That is different than
the board rejecting it. The board approved that, Joe,
the Kathleen 500 line, right?

MR. JENKIN8: They sent it back to DOAH for
the EMF study, and then they sent it back to further
hearing, to DOAH hearings. They made it so tough that
Florida Power said, "All right, enough is enough. We
give up."

COMMISSIONER CLARK: My point being is there
does not appear statutory authority to reject it
outright.

MR. JENKINS: Under a strict reading of the
law you're correct; under a practical application, it
has happened.

COMMISSIONER CLARK: My only point being
that I think when you have a merchant plant you might
want to have a different evaluation. That because
it's not absolutely needed to serve the customers, but
it does contribute to a robust wholesale market, that
how you weigh those different issues might be
different. 2And I think in the Virginia statute there
is the ability to outright reject it.

Commissioner, I'm going to be quiet because

I've monopolized this for quite a long time. I just
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want to say that I believe that there are -- I think
Nassau compels this decision, and I appreciate the
distinction being made. And I might agree with that
but for the fact that that point was never discussed
as part of the -- am I wrong?

M8. PAUGH: Yes. I have found the
references in Nassau I. I will read them.

COMMISSIONER CLARK: Okay.

M8. PAUGH: This is the Supreme Court
decision and it addressed the issue of being forced to
purchase the power head on. "Under the cogeneration
regqulation, Florida utilities are required to purchase
cogenerated power based on the utility's avoided cost;
that is, the cost that the utilities would incur to
produce the same amount of electricity if they did not
instead purchase the cogenerated power from a
gqualifying facility." A few lines down they approach
it again. "Presuming need under the Siting Act by way
of the cogeneration regulations, however, presented
the awkward possibility that individual utilities
would be required to purchase electricity that neither
they nor their customers actually needed." It is in
here.

COMMISSIONER CLARK: Well, you will agree

with me it was not part of our discussion leading up
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to the Nassau order. It was not in the Nassau order.
And, furthermore, it points out that a finding of
need, whether it's to build a utility plant or for a
QF to build it, isn't the final say. We could still
reject that when they came and asked us to put it in
the cost recovery clause or in rate base. And, in
fact, we've had instances, I think, where we've said
to the utility, you know, even though we said there
was a need, it doesn't look like that need is
materializing. You need to back off. Don't build
that plant or put it in later. I recall that. But
the point is the need doesn't put it in rate base. It
isn't a finding of prudency.

CHAIRMAN GARCIA: I hope you're going to
continue participating in the debate, but I want to
make sure that some of the issues that Commissioner
Clark has mentioned we could probably have come back
to internal affairs as soon as possible, Joe. She did
touch on, I think, some very significant points and I
think points that need to be made.

Clearly, if there are issues that are going
to be derived from this decision that this Commission
may make today, they may be moot at the end of the
day. But if we do move forward they may not be. And

they are significant issues, which you should open a
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docket and have all of the players that are possibly
impacted participate.

COMMISSIONER CLARK: I don't know if it
should be internal affairs but I certainly think an
investigation into the merchant plant issue is
appropriate.

CHAIRMAN GARCIA: Exactly. But to get all
the -- because, Commissioner, I c¢learly -- I think
this Commission relies on your expertise on some of
these electric matters because of your national
leadership to get a fuller picture of what may come
in. And while -- again, I just stress the stranded
cost thing. I certainly am not an expert on that but
I know that Commissioner Deason may also have some
derivatives that occur because of a decision following
primary today.

COMMISSIONER JOHNSON: Let me follow up on a
couple of questions or issues raised by Commissioner
Clark.

One of them that you raised, I guess, the
environmental emissions and how that should factor
into our need determination process. And I concur,
those are things that should be analyzed.

My one fear, even though we said, both

primary and alternatives, that we don't have to deal

FLORIDA PUBLIC SERVICE comMissioN (302489




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

necessarily and answer the dormant Commerce Clause
question, I would think in that kind of analysis we
would have to look at that issue because when we start
framing issues in terms of, well, you know, there are
certainly environmental emission standards and we want
to ensure that our utilities that are here have the
opportunity to meet those. Because if they were to
come in later, they may have tc build a plant
somewhere else and it may cost us more. I think
that's a relevant analysis to make. But I think when
we start going down that road, the dormant Commerce
Clause kind of arguments become more and more
relevant. It's like wait a minute. It looks somewhat
protectionist -- and maybe it is -- of the ratepayers,
or maybe that's okay as long as we have a clear record
and something that we can later defend. I would say
that that kind of an argument and that kind of an
analysis, we would need to do that in a real record
kind of way so that with a dormant Commerce Clause
there's a balancing of state interest analysis that
will later be done. But on its face, when you start
making those kind of propositions or setting them up,
you just have to be careful in the analysis.

One other point that you raised, it was with

respect to -- I guess Leslie, perhaps, provided you
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with some information that stated that IPPs and QFs
were regulated utilities, so you're saying was Nassau
then wrong, because perhaps they should have been
applicants. BAnd maybe that goes to a procedural
issue. Even if we had determined them to be proper
applicants, we could have said that —- I believe,
given the criteria that we have, we could have said
that but as it relates to QFs they must show a
fact-specific need because of the ratepayer issue.
And so we could have still reached the same ultimate
conclusion because we're going to tie it to
utility-specific as opposed to Peninsular Florida
because we had a ratepayer concern. In this instance
we don't have a direct ratepayers on the hook kind of
concern.

MS. PAUGH: That's exactly correct.

COMMISSIONER JOHNS8ON: 2And so I think we
could still reach the same conclusion and not
Nassau -- maybe your dissent where you said, "Well,
geez, can't they at least be applicants?" And I think
it was Commissioner Easley that kind of suggested
well, what are you talking about, a motion to dismiss
or a summary judgment? Maybe had we done a little
more thorough analysis, the procedural issue would

have been teed up in such a way that they would have
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been applicants but that we would have still found
four QFs that can bound ratepayers that we find that
they must show a specific need as it relates to a
particular utility and that have not been
demonstrated.

COMMISSBIONER CLARK: Yeah. At that point I
had said it seemed to me that they could be an
applicant. But it appeared to me that what was
advocated, and what was the ultimate basis on what it
was decided, was they couldn't show need, therefore,
they couldn't be an applicant because need was to
serve the retail ratepayers in Florida.

M8. PAUGH: The short answer is that that's
not the only kind of need that we have in the state of
Florida, as evidenced by the rule that I cited to you
in the c¢il backout cases that have been referenced.

In that instance it was different because of the
finding of the ratepayers.

COMMISSIONER CLARK: I would argue that oil
backout did have need in it because it was replacement
power. It was not additional power. So assuming that
the plant was running and providing electricity, you
can't just take it out of service without providing
other electricity.

COMMISSIONER JOHNSBON: In this instance --
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CHAIRMAN GARCIA: I'm sorry, you were going
to say something, Joe?

MR. JENKINS: I was just going to say the
0il backout units were not a utility-specific need.

It was a Peninsular need of 78 million barrels of
imported oil that was to be reduced by 25% to whatever
that is. There were no units taken out of rate base.
They were left in rate base. We're growing in this
state roughly 600 megawatts a year. Eventually we
need all of the plants we have.

CHAIRMAN GARCIA: I'm sorry, Commissioner.

I interrupted you.

COMMISSIONER JOHNSON: That's fine. Let Joe
finish up his response there.

In this instance, Primary Staff, you have
sort of a two-fold analysis as to how we can rule to
not dismiss. And in that instance you first go to
well, there is -- I guess under that need for power
analysis you're saying well, there is a need. There's
a demonstrated need. There's the 30 megawatts. And
certainly there's going to be 484 additional megawatts
but there is a tie to need for a utility. The City
does have a need. And if you want to tie them
together, you can tie them together and reach a

determination of need based on the Jjoint application.
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MS. PAUGH: That's correct.

COMMISSIONER JOHNBON: But you also say,
"But, Commissioners, you can go a little further than
that. You could unbundle these two things and
find --" even if the City had come forward with no
specific need, that that would have been sufficient to
go forward also.

M8. PAUGH: That's correct.

COMMISSIONER JOHNBON: But we don't have to
go that far.

M8. PAUGH: No, we don't.

COMMISSIONER JOHNSON: And if we were to
look at this case and state that the joint petitioners
have come forward and they've demonstrated need, and
certainly they are building overcapacity, there are --
I guess my question goes to -- let me ask the question
to where you go the most liberal interpretation; where
we don't have to have any demonstrated need. The
basis for that would be the o0il backout, the
precedent. Is that what you all are using for the
basis of saying that we don't have to have specific
need or any stated need in order to approve these
particular petitions?

MR. FUTRELL: There is a need. It's just

the need is based upon cost-effectiveness and not
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additional reliability; megawatts needed to meet some
reliability criterion. The need is for
cost-effectiveness and that's a criteria you can make
a finding upon. 1It's cost-effectiveness.

COMMISSIONER JOHNSON: And it could be the
sole criteria.

MR. PUTRELL: Correct.

COMMIBSSIONER JOHNS8ON: And that's what we
used, the o0il backout.

MR. FUTRELL: You've done that before.

MR. JENKIN8: That's correct. We also have
a plant site application before us scheduled for
hearing around April 1st, the City of Lakeland, which
appears to be in a very similar situation; Jjust a
cost-effectiveness need.

COMMIBSIONER CLARK: When you say it was
just a cost-effectiveness need, what were the cases
where we did that before?

MR. JENKINS8: It was four or five oil
backout units and I think there's alsc one or two 500
kV transmission lines to Georgia.

COMMISSIONER CLARK: They were also coal by
wire.

MR. JENKINB: Coal by wire.

COMMISSIONER CLARK: What did the cil
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backout statute say? Wasn't there another goal of
promoting oil backout? I mean, I think it's a
little -- you need to be more disclosive of the
background for that.

MR. JENKIN8: Yes. But -- there very well
may be, but the Commission at that time would never
have approved an oil backout program solely for the
case of oil backout --

COMMISSIONER CLARK: That's right. It had
to be cost-effective.

MR. JENKINS: -- if it was not also
cost-effective. So cost-effectiveness was the guiding
criteria. And all those spread sheets I worked on for
Commissioner Cresse, the bottom line was
cost-effectiveness. Nothing else.

COMMISSIONER JOHNSON: But your -- I'm
sorry, Susan.

COMMISSIONER CLARK: The concern I had was
you had a clear legislative direction that this was an
objective to be accomplished.

MR. JENKINS8: The legislative direction had
some vagueness to it. We adopted the rule of reducing
73 million barrels a year by 25%. That was us, not
the Legislature. The Legislature has words, which are

still in FEECA, called reducing scarce petroleum fuels
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or something like that.

COMMISSIONER JOHNBON: But going back to
maybe the first part of the analysis where we're
saying there's a need here, there's at least a
30-megawatt need and that certainly there's going to
be 484 megawatts that aren't directly associated with
the City's need.

In my mind, I guess, this is kind of for
Alternative Staff, what in the law says that we can't
bundle those together? Thatlthere can't be more
generation than the City needs in an application? And
why do we even have to get to the secondary issue if,
indeed, they have demonstrated utility-specific need
but for not all of the megawatts. Why can't that be
sufficient for us to pass upon this application?

M8. JAYE: The position that is iterated in
Alternative Staff's recommendation is that the City is
undoubtedly an applicant as to the 30 megawatts. The
30 megawatts are needed and should definitely be
sited. It's very inexpensive power for the City.
However, the applicant -- the joint applicants, and
that includes Duke, cannot provide the information
necessary under the statute and the rule to form a
complete petition before the Commission in order for

the Commission to make a determination of need for the
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entire plant as it is proposed. If it were a
30-megawatt plant, bless it and go. But as to the
size of it, for 90% of it we cannot perform our
statutory duty and our rule duty to determine that it
is, indeed, the best and least cost alternative.

COMMISSIONER JOHNBON: But you believe that
all 514 megawatts must be committed and that the law
requires that.

M8. JAYE: I do not believe that that is a
position that was taken in the Alternative Staff
recommendation. I believe that the Alternative Staff
recommendation went more to the fact that the
information needed was not provided.

COMMIBSIONER CLARK: Didn't they say that --
they indicate there's a need for the 30 megawatts but
the rest of it is just consistent with the need for
Peninsular Florida. They never make the allegation
it's needed, do they?

MR. FUTRELL: They say it's needed to
improve reliability in the Peninsula.

COMMISSIONER CLARK: Did they say to
improve -~ I thought they just said consistent with.

MR. FUTRELL: They do use the word
“"consistent," that is used, but the effect is going to

be to improve reliability.
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COMMISSIONER CLARK: My point being that
they never come out and say it's needed for
reliability and they didn't make that showing. What
they did show -- what they simply said was it was
consistent with the need statewide.

M8. PAUGH: For what it's worth, the phrase
"consistent with" is boilerplate in need determination
proceedings. And joint petitioners pointed out in
their brief or memoranda that FPL uses that phrase in
their past need determinations as well. So I wouldn't
get too hung up on the phrase "consistent with."

COMMISSIONER CLARK: Well, then go back
to == I think it's the first Nassau case where the
Court affirmed the notion that it wasn't a statewide
need but it had to be utility-specific; unit- and
utility-specific.

I guess my question being that at one time
we said we'll look at statewide need and we settled
avoided costs on that basis. And then the Commission
determined that was not consistent with its statutory
mandate under the need determination, and that it had
to be unit- and utility-specific and avoided cost was
going to be set that way. And the Supreme Court said
you're right.

So now Duke New Smyrna is coming in saying

FLORIDA PUBLIC SERVICE COMMISSION 002499




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

well, it's a statewide need. How do you reconcile
those notions?

M8. PAUGH: I don't think it's a great need
to reconcile it because, again, the Nassau cases were
related to QFs that could force the utilities to buy
and bind the ratepayers. So it was inappropriate, the
Commission felt, to base avoided costs on some
statewide amorphous number,

CHAIRMAN GARCIA: It would again force the
utility's hand and the ratepayers to pay the
difference.

M8. PAUGH: Yeah. Nassau is about
ratepayers. It's about ratepayers picking up the bill
for something that the utilities may or may not need.

COMMISSIONER DEASON: Let say I think it's
very critical that the purpose was to determine
avoided cost. And what was the purpose of determining
avoided cost was the very reason you just stated, it
was to determine what the price was going to be for
the capacity that the utility had an obligation to
purchase. And how did that affect retail customers?
Well, at the very best it made them indifferent. It
was not going to benefit them one bit. It was simply
avoided cost. And some could argue looking at history

now, that binding utilities, even in avecided cost,
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with changes in economics is really detrimental to
customers. But even -- forsaking that argument for a
moment, at the very best retail customers were
indifferent. We have a very different situation here.
Retail customers are not at risk. We're not
determining avoided cost to require a utility to
purchase at that price. What we're doing is if this
is approved, we'd be allowing a merchant plant to sell
electricity if they can do it in the market. And they
can only sell it in the market if they are doing it in
a cost-effective manner, which means that if they are
doing it in a cost-effective manner, they are
displacing higher cost generation that otherwise would
produce enerqgy and flow it through the grid; i.e. that
to me means there are benefits -- my mike keeps going
out -- there are benefits to retail customers --
actual benefits to retail customers; not a question of
retail customers being made whole or being unharmed.
M8. PAUGH: Very well said, Commissioner.
That's the Primary Staff -- or the Technical Staff
recommendation. There are benefits to the customers.
COMMISSIONER CLARK: I don't disagree that
how the law might should be. I'm just pointing out
what the history has been with respect to it and what

the decisions have held.
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COMMISSIONER DEASON: Let me ask this
question: Under the law as it is right now and with
the alternative position on the interpretation of that
law -- and I guess I'll address this question to the
Alternative Staff -- could a retail investor-owned
utility come to this Commission and say, "We've got
adequate capacity but all our plants or old. They are
inefficient. We're having environmental problems with
them. We can build a state-of-the-art combined cycle
plant and it's going to be cost-effective to
customers." Can they demonstrate a need to this
Commission to build that plant? (Pause)

M8. JAYE: I believe that under the analysis
that is provided in the Alternative Staff
recommendation that an investor-owned utility would
not be able to do that because the o0ld plant would
still have to be in rate base, would still be paid for
by the customers and the new plant would be paid for
by the customers as well. And even if the energy

produced would be cheaper, unless that utility could

prove that the difference between the price of the
energy and the amount for the twoc plants that would be
included in each customer's bill every month was going
to be a net gain and benefit for the customer, it

would not pass the cost-effectiveness test.
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COMMISSIONER DEASON: I assumed that in the
question. I assumed that in the question.

M8. JAYE: If it's cost-effective and it
passes the cost-effectiveness tests, it would appear
to me should you accept the notion that there is no
need that needs to be shown, i.e. there is
absolutely --

COMMISSIONER DEABON: There's not a
reliability need; there's an economic need.

M8. JAYE: I believe Alternative Staff
stands for the position that economic need alone is
not a sufficient basis for siting power plant.

COMMISSIONER DEASON: See, Commissioners, I
think that's reason in and of itself to reject that
interpretation. If we're going to interpret the law
so strictly that we would be preventing our own retail
investor-owned utilities from coming forward and
demonstrating a need based upon good economics, I
think that is the incorrect interpretation.

Now, I understand Commissioner Clark's
argument that we're not in a position here of
determining what the law should say, we've got to
interpret the law as it is. And I've always tried to
abide by that. I'm a strict believer in that. But

there are so many different positions and ambiguities
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in this law -- and that's not a criticism of the law.
It was written at a time that did not foresee the
situation that we're in at this time.

I think one of the questions we've got to
ask ourselves is does the current law, does it give
the Commission enough flexibility to do what we think
is right and is best for retail customers in this
state? I think that's going to be the ultimate
question.

COMMISSIONER CLARK: I don't disagree with
you, and I would indicate that I disagree with the
answer given with respect to the utilities. I think
they always have a obligation to continually look at
their fleet and update their fleet. And the
difference being is if they say they have an old
plant, that they can substitute and put a newer
facility in, they have an obligation to substitute
that. But the point is it's a substitution.

M8. JAYE: Commissioner, I would certainly
agree with that. If the inefficient older dinosaur
plant were to be retired, it would compel a different
answer. However, if it was just going to be
mothballed and held back, still on the fleet, used
occasionally, I don't see, given the Alternative Staff

recommendation, how it can --
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COMMISSIONER CLARK: I think the point being
that your question was if it's economic and
cost-effective to do that. They always have that
obligation. But it has -- it can't be a plant that's
in addition to what they are running. And that's what
happened in oil backout. It was economic and cost
efficient to do. You have brought up the notion
that -- which I agree with, that they could not have
foreseen this at the time it was enacted. And I agree
with that. And it seems to me that it is important
that that context be kept in mind. And I think that
they are -- we have an obligation to say we think this
is right for the ratepayers. But it is not just
concerns about economics and what is right in terms of
the cost of electricity. There are other public
policy issues that are not within our jurisdiction
with respect to the environment and the general health
and welfare that I think it would be a mistake to
engage in a administrative adjudication that doesn't
also tee up this issﬁe to the Legislature to give them
the opportunity; that there's a new context. There's
a new way of doing business. And here's what we
recommend that we change and here are the other issues
that have to be considered. We think it's a good idea

to go that way. We recommend it. Here's what would
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need to be changed and here are the other
considerations you have to look at.

COMMISSIONER DEASON: Let me say that I
agree with you that I think it's -- regardless of what
interpretation we take here today, I think it should
be fundamental that utilities that we regulate have a
obligation to come forward to this Commission and
demonstrate need if there is a need for reliability or
if there's an economic need.

My caution is I don't want there to be any
decision today which would undermine or jeopardize
that interpretation. And as far as teeing this up for
the Legislature, I agree this is an area which
certainly this Commission could use guidance from the
ultimate policymakers in this area. But we also have
the obligation, I believe, to look at the current
situation. And if there are real benefits which are
going to be derived, and can be derived sooner, we
have to ask the question can we go forward? Do we
have the flexibility still abiding by the statute? Or
do we delay the real economic benefits which would
result from this project for the benefit of getting
guidance from the Legislature? And I think that's a
very difficult question too.

COMMISSIONER JACOB8S8: Do I take it from the
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Primary Staff's argument that we could go with the
whole 584 as merchant capacity, and because there is
no requirement that a retail customer pay for that, we
could take them as a applicant.

M8. PAUGH: That's correct.

CHAIRMAN GARCIA: The entire generation or
does the applicant still need to meet some type of
need criteria?

MS. PAUGH: Well, they have to meet the
criteria of the statute. I apologize if that's how my
answer came across.

CHAIRMAN GARCIA: I think you leaped past
him because if I can rephrase your question -- because
it's something that struck me when I was reading
Staff.

If I knock on Florida's door tomorrow and
I've got a 500-megawatt combined cycle gas turbine
plant and I say I'm going to produce, this decision in
no way says go ahead. You've got to come in here with
some type of need that you're going to meet.

MS. PAUGH: Absolutely. I thought he was
referring to the definition of EWG as a regulated
electric company --

CHAIRMAN GARCIA: I almost thought I would

lose Deason. (Laughter)
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COMMISSIONER JACOB8: Let me walk through
the second Nassau éecision then. I'm reading that to
say that it didn't necessarily focus on whether or not
this was a QF or not, and whether or not ultimately
that QF could obligate the utility.

The discussion there seemed to focus on that
this was a nonutility generator.

M8. PAUGH: I disagree. I believe that
Nassau II is about QFs. If you look at the first page
of the decision, it uses the words sort of
interchangeably, but what it says, "Nonutility
electric cogenerators that propose to build a natural
gas-fired power plant that would be a qualifying
facility." I believe Nassau 1I is clearly limited to
QFs; it's not a broader term.

COMMISSIONER JACOBS8: When the opinion gets
down to the holding where you want to be real clear
about the breadth of your holding, I don't see that
distinction at all. And even more so, I see the tone
of the discussion having to do with the idea -- I'll
just read from it here -- it says -- and I don't have
the printed version, I'm looking at the electronic
version. It says "The Commission determined that

because nonutility generators are not included in this

definition, Nassau is not a proper applicant. The
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Commission reasoned that a need determination
proceeding is designed to examine the need resulting
from the electric utilities' duty to serve customers.
Nonutility generators such as Nassau have no similar
need because they are not required to serve
customers."

Now, help me understand how that logic goes
from what that language says to only QFs as nonutility
generators.

MS. PAUGH: Nassau was a QF. Nassau came to
the Commission with two petitions, a determination of
need. But they also came with a petition to approve a
contract with FPL. They didn't go to FPL to get the
contract signed. They came here first. They wanted
us to approve a contract that FPL did not want. And
then they wanted us to tell FPL that FPL had to buy
it. That's what Nassau was about on its fundamental
facts before the Commission. They didn't even have a
contract with the utility in that case. I think
that's significant.

COMMISSIONER JACOBS8: Do you have a point,
Joe?

COMMISSIONER CLARK: I wanted to answer
Commissioner Johnson's question. We have authorized

plants that were bigger than the need and the most
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recent one is Tallahassee. But it was -- in that
case, a good portion of it, in fact, was needed. It
wasn't an instance where one could argue it was the
tail wagging the dog. It was a case where it was
shown that this size unit was the most cost-effective
because it had the -- not only did it meet the need,
it also helped them backout another unit, and, in
effect, mothball it on a cost-effective basis and
they, in fact, showed the need on that basis.

I think at some point if you have only 1
megawatt, do you get to build 500? 1It's that sort of
thing.

CHAIRMAN GARCIA: I think that that's one of
the issues that I hope we'll be discussing also.
Because I think we need to also establish a criteria
there also. I think that may be a very significant
point.

I also point out how this decision goes also
opens the door to a lot of municipals to figure out
the problems that they are dealing on a daily basis
with in the new market. And it's not a market we
created. It's not at market that we lead here in
Florida, although we've done a very good job of
regulating for ratepayers, but it's a market that,

nonetheless, is coming. That said, if there are no
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more questions --

COMMISSIONER JACOBS8: We seem to have
drifted way into the merits. I thought we were on the
motion to dismiss?

CHAIRMAN GARCIA: I understand. But T
always cede to a former Commissioner's request we
limit our discussjon. I assume that that would
happen. If you want to vote this out or --

COMMISSIONER CLARK: Former Commissioner?

CHAIRMAN GARCIA: I mean a former chairman.
I'm sorry. Jesus. (Laughter)

COMMISSIONER CLARK: Do you know something I
don't know?

CHAIRMAN GARCIA: No. No. We were just
recently celebrating your long and continued tenure at
this Commission. I certainly wouldn't be saying that.

Commissioner, if it's all right with you, I
know we've drifted into the merits but it would just,
I think -- since we've done this discussion, so we
don't have to go back to it, I'd like to entertain a
motion -- if someone has a motion.

COMMISSIONER DEASON: One quick guestion,
please.

CHAIRMAN GARCIA: Oh, my God.

COMMIBSSBIONER JACOBS: Well, I -- go ahead,
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I'm sorry.

COMMIBSSIONER DEASON: I want to make sure I
understand. Primary Staff's position is that Duke,
even without the -- there's not really a contract with
New Smyrna but without -- even with the agreement,
without their being co-applicants, they would have
standing to come forward as their status as a
regulated utility, i.e. an EWG; to come forward and to
demonstrate a need based upon economics and not a
utility-specific need for reliability.

MB. PAUGH: That's absolutely correct,
Commissioner.

COMMISSIONER DEASON: Okay. And also they
are a requlated utility not only as an EWG but they
would be subject to this Commission's regulation under
the Grid Bill. 1Is that also part of your
recommendation?

M8. PAUGH: That is absolutely correct. As
well as the Ten Year Site Plan provisions.

COMMISSIONER DEASON: Okay. So they are
regulated at the federal level as an EWG; they would
be regulated by this Commission under the Grid Bill,
Ten Year Site Plan, and obviously if we agree with
Staff, they would be regulated consistent with the

Power Plant Siting Act. I guess my question is would
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there be any difference between our jurisdiction under
the Grid Bill for a traditional IOU retail utility and
a merchant plant utility?

M8. PAUGH: Not that I'm aware of but I will
turn that over to technical Staff.

MR. JENKIN8: I don't know of any
difference.

COMMISSIONER CLARK: Would you ask that
guestion again and let me hear the answer?

COMMISSIONER DEASON: My question -- it's
been established under Staff's interpretation that
this company, Duke, if they build this plant, they
would be subject to the Commission's jurisdiction
under the Grid Bill. My question is would there be a
difference in that jurisdiction under the Grid Bill
for Duke versus the way we exercise that jurisdiction
traditionally for a retail investor-owned utility?

MR. JENKINS: There would be no difference,

just as there's no difference for a municipal or

.cooperative utility engaged in generation.

COMMISBIONER JACOBS: We talked about that
and it was my understanding that that -- you came up
with legally binding language that says it's subject
to the Grid Bill, because they declared it but I

still ~- where are we coming from with that?
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COMMISSIOMER CLARK: You can‘'t agree to
jurisdiction. It's either there or it's not.

COMMISSIONER JACOBS: They agree to it but
we can't -- we can't move forward on that.

COMMISSIONER CLARK: I would be interested
in that too. How do they come in under the Grid Bill
and Ten Year Site Plan?

M8. PAUGH: It's Section 366.02 of the
Florida Statutes. It is quoted in the primary portion
of the recommendation on -- turn to Page 24, please,
you'll see the discussion regarding the Grid Bill and
Ten Year Site Plan. I quote 366.022 "Duke New Smyrna
has proven that they are as investor-owned electric
company which is what an electric utility is defined
as under the Grid Bill." And it is no stretch to
reach that definition. They are.

COMMISSIONER DEASON: Okay. Let me follow
up.

COMMIBSBIONER JACOBE8: I'm sorry ——

COMMISSIONER DEASON: Go ahead.

COMNISSIONER JACOBS: I remember now where I
lost it here. That's only if we approve this.

M8. PAUGH: That's correct.

COMMISSIONER JACOBS8: If they never get

beyond this --
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MB8. PAUGH: What do they do?

COHHIBSIONBR JACOBS8: Yeah.

MB. PAUGH: Is that your question? There's
an open question, in my opinion, that they could go to
Volusia County and build this plant anyway. As you
recall, they came to us for a declaratory statement
asking whether or not they had to come through the
Power Plant Siting Act. We correctly declined that
decision because it was a matter of policy applicable
statewide, so it was inappropriate for a declaratory
judgment action. But that is still an open question.
In that case we lose any jurisdiction over them.

CHATIRMAN GARCIA: That said --

COMMISSIONER DEASON: I have my follow-up.

Given the Grid Bill authority that you've
just stated, if there were a situation -- and this
hypothetical may not really bear any merit in reality,
but, nevertheless, I'll give it -- if we were in a
situation in the state where we were at a capacity
shortfall and we needed as much generation as
possible, and Duke New Smyrna plant somehow was
selling power north out of the state and it was
getting a higher price than what they get in the
state -- I know that's difficult to understand because

if we were in an emergency here, do you think the
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prices would be higher here, but just for the sake of
this argument -- would we have authority under the
Grid Bill to require Duke New Smyrna to put that
energy into the grid -- or maybe they were saying
their prices weren't high enough and they weren't
willing to generate at all, and we're saying, "Well,
I'm sorry about the prices you're going to get. We
need it for reliability purposes. Generate from that
plant." Would we have authority to do that under the
Grid Bill?

MR. FUTRELL: We believe the Governor and
Cabinet would have the authority in a emergency to
issue an Executive Order requiring them to serve
Florida needs in that kind of a situation.

CHAIRMAN GARCIA: Great. That said -~

COMMISSIONER CLARK: Let me just follow up
on a that bit. Are you saying that -- was the
question premised we would not have enough electricity
without it?

MR. FUTRELL: That's correct.

COMMISBIONER CLARK: We could tell them they
would have to generate for in Florida under the Grid
Bill. Where is the Grid Bill again?

M8. PAUGH: The citation for the Grid Bill

is also in the recommendation footnote that was --
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those helpful footnotes.

COMMISSIONER CLARK: I've told her I didn't
like footnotes.

CHAIRﬁAN GARCIA: You know, sometimes I only
read the footnotes. Not in this case but ~-

M8. PAUGH: I'm going to defend my footnotes
to death., Page 16 recites the Grid Bill chapters.
They were Section 366.04(2), 366.04(5), 366.05(7) and
366.05(8).

CHAIRMAN GARCIA: Are you finished with that
answer?

M8. PAUGH: I was just going to say I happen
to have a handy copy of all of those various sections
with me, if you'd like to take a look at them.

CHATRMAN GARCIA: While Commissioner Clark
reads through that, I want to go back to that question
because it was a question we sort of touched on at the
hearing but I think we didn't go on, but I think it
makes a lot of sense.

I know it was a complete hypothetical when
Commissioner Deason at one point was saying that is a
possibility. But if it were. However, I want to ask
you on real terms could that be a possibility? Or if
we were in a crisis state, do you not think that the

plant would not only be selling in Florida but would
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be selling at the higher places that would be
available in Florida at that time?

MR. JENKINS8: That's the more likely
scenario. The idea that Duke would be selling to
Georgia is possible but not very probable.

CHAIRMAN GARCIA: Okay.

COMMISSIONER JOHNSBON: So under the —— if we
have jurisdiction, as it's stated in the primary, then
they would have -- or the transmission line loading
relief rules, all of those would apply to Duke.

MR. JENKINS8: 2All of that would apply if
they are approved and defined to be an electric
utility. The real thrust, I think, of Commissioner
Deason's question was if we somehow find that they are
not an applicant and not an utility, and as Leslie
says, they go build anyway, which is an open question,
and then we have no jurisdiction under the Grid Bill,
I'm not sure what we can order them to do when. I'm
not sure we can require them to be part of the FRCC
and cbey by all the transmission loading relief rules
or.all of the relaying rules that the FRCC has that
may be unique to the state. It's just an open
question. If you go down the path of denying and
saying they are not a utility, I'm not 100% sure just

what happens.
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CHAIRNMAN GARCIA: Okay. All right, that
said, 1s there a motion?

CONMISSIONER JOHNSON: Mr. Chairman, I have
a motion to make. With respect to 1A I would move the
primary recommendation as stated.

CHAIRMAN GARCIA: Okay. Is there a second?

COMMIBSIONER JACOBS8: I'm uncomfortable with
the interpretation there. I can reach the result but
I don't follow the logic. I think it is a broad
interpretation to say that purely because there is no
obligation to retail customers, that we take that
interpretation away from those cases; say purely
because there's no obligation to retail customers then
we can make that leap to say this is the kind of an
applicant we can bring in wholesale.

COMMISSIONER JOHNSON: What would you like
to see changed?

COMMISSIONER JACOBS8: I'm okay saying
because our -- we have to deal with the idea of what
kind of contract it is, I think, without question. I
think the Court in Nassau said if you come in with a
contract, nonutility generator, then you get to come
in the door. In my mind that's what 1A is about: Who
gets to come in the door.

Now, we have to deal with all of the other
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issues after that, about the quality of that
application, and we, then as a matter of public
policy, will evaluate them. You merge everything --

CHAIRMAN GARCIA: So you're narrowing it

further.

COMMISSIONER JACOBS: Right.

CHAIRMAN GARCIA: And how would you narrow
it?

COMMISSIONER JACOB8: 1A says who gets to
come in the door. And I think it's a fair reading of
the statute and prior Commission interpretation of
that statute and the Nassau cases that a joint
applicant who comes in, particularly in this instance
with a municipality having demonstrated that this is a
cost-effective purchase for them, they can apply; they
can come in the door.

CHAIRMAN GARCIA: But we're squeezing that
on the motion to dismiss. You may not be agreeing
with all of the rationale, but you're just agreeing --
you're clearly seconding the motion in the sense we
dismiss this. Then you may want to address that as
part of the merits, is what you're saying?

COMMISSIONER JACOBS: Yeah. I think --

COMMISSIONER JOHNBON: I was thinking those

issues were brought up =--
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CHAIRMAN GARCIA: Those are in the merits.

COMMISSIONER JACOB8: Right. I was afraid
we were saying a bit much on 1A.

COMMISSIONER JOHNSON: Let's make sure.

COMMISSIONER GARCIA: No.

COMMISSIONER JOHNSON: Let's make sure.

CHAIRMAN GARCIA: Okay.

COMMISSIONER CLARK: That they have -~ they
can't be an applicant on their own. They've got to
come in with New Smyrna and then the issue will become
is the entire amount needed.

COMMISSIONER JOHNSON: Right.

CHAIRMAN GARCIA: But the recommendation
says that.

COMMISSIONER JACOBS8: That's why I asked
that question specifically. I was getting the
interpretation that that's just a coincidence of these
facts. They could have showed up with 580 megawatts
and under that interpretation they could have been an
applicant.

CHAIRMAN GARCIA: As long as they had a
contract, is what you're saying.

CONMISSIONER JACOBS: Well, yeah.

CHAIRMAN GARCIA: And I think Staff wouldn't

disagree with that.
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COMMISBIONER CLARK: But they don't have a
contract here.

M8. PAUGH: The primary recommendation says
that they may be applicants individually and
collectively.

COMMISSIONER CLARK: And I think what
Commissioner Jacobs is saying is they have to come in
with -~ they can't be an applicant in their own right.

COMMISBIONER JACOBS: Right.

COMMISSIONER JOHNSBON: And that issue is
discussed in Issue 1 but -- I saw that as an Issue 1
when we get in and start refining some of the facts.
But if we need to refine it --

COMMISSIONER CLARK: But the point being, I
think the primary says -- if you buy into the
rationale is that they are an applicant in their own
right because they are a regulated utility. And what
Commissioner Jacobs is saying is he doesn't agree with
that. They must come in with an applicant that has a
need to serve it retail. They are a co-applicant as
long as there is that.

CHAIRMAN GARCIA: There's a need. What's
the distinction? Wait. Now I'm worried. What is
your distinction between what Commissioner Jacobs is

saying and what Staff wrote, because I'm not catching
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it?

COMMISSIONER JOHNSON: Me either.

COMMISSIONER JACOBS: They're saying there's
a different type of need. Don't let me misstate you
but --

CHAIRMAN GARCIA: Because when you asked
that question the first time, Staff clarified it and I
think they ended up at the same place you're at. And,
again, this is the motion to dismiss. So it deals
with this in a much broader way than what we'll
finally deal with. This is whether we dismiss or not.
I ask you the question again: What's the difference
between what he's saying and what your rec said?

M8. PAUGH: If I understand it, what the
primary recommendation says is that New Smyrna Beach,
the City, could come in as an applicant for the whole
amount, the whole 514. The primary says that.

CHAIRMAN GARCIA: The City; not a merchant
plant. Just the City.

MS8. PAUGH: Well, there would be 484
merchant. The primary says that.

CHAIRMAN GARCIA: Right.

MS. PAUGH: The primary also says that the
EWG alone could have come in for its portion with no

contract. And if I understand Commissioner Jacobs,
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his objection is to the EWG alone coming in for a need
determination; it must be as a co-applicant with the
City.

CHAIRMAN GARCIA: I could have sworn when
Commissioner Deason asked that question -- correct me,
Commissioner Deason, if you -- that we defined it
exactly the opposite, or am I missing the point of
your question before?

COMMISSIONER DEASON: I'm not sure. Because
we've taken a turn here with this last round of
guestions. I'm not sure where we are at this point.
And I've got some further questions to try to clarify
where we are.

CHAIRMAN GARCIA: That's fine.

COMMISSIONER DEASON: What I just heard you
say is that under Staff's primary recommendation New
Smyrna could have come in -- forget Duke for a
moment -~ in and of themselves, as a utility, they
could come in and say, "We've got a need for 30. What
we want is economic to build this size plant and what
we're going to do with the excess is that we're just
going to sell it on the market." Are you saying that
they could have done that?

MS. PAUGH: I think I may have muffed it.

COMMIBSSBIONER DEASON: I thought that's what
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M8. PAUGH: It is. And I think I may have
muffed it.

MR. JENKINS8: What she really has to put in
there is saying that it's cost-effective.

Let me make another statement, is that the
motions to dismiss do not deal with the situation of
it being cost-effective to New Smyrna Beach. The
motions to dismiss only deal with the merchant plant
portion of the application.

If you threw out -- if you approve the
motions to dismiss, you still have the open question
of can we certify or approve this plant based on the
cost-effectiveness to the retail serving utility, New
Smyrna Beach, because it is getting a bargain in the
deal. That's a totally separate question.

CHAIRMAN GARCIA: The distinction that
Leslie failed to make is about the efficiency of it.

MR. JENKINS: Because the efficiency =--
because I think it's more because it's a loss leader.

CHAIRMAN GARCIA: Right.

MR. JENKINS8: 1It's probably about a 50%
discount.

COMMISSIONER DEASON: I think we need to be

clear because here again, back to my concern, I don't

FLORIDA PUBLIC SERVICE COMMISSION

78

002525




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

want to do anything here that jeopardizes my belief
that our regulated retail utilities, primarily the
I0Us which we have rate regulation over -- that
there's nothing there that would prohibit them,
prevent them coming forward to demonstrate a need
based upon economics. Let's reverse this for just a
second. I know this is a total hypothetical.

What if Florida Power and Light were coming
in and saying, "We only have the need for 30 megawatts
right now."

MR. JENKINB: But we've got a good deal --

COMMISSIONER DEASON: "But we can build this
size plant and the economics are such that we can sell
it on the market."

MR. JENKINS8: If it passes the
cost-effectiveness test compared to all other
alternatives we would recommend approval.

COMMISSIONER DEASON: Another twist. What
if they were coming in and saying, "For that amount of
plant in excess of the 30 that we need, we don't want
to put it in rate base. We want to the sell it on the
market and let us keep whatever profits we make." Is
that something we could consider?

MR. JENKIN8: Yeah. We'd recommend approval

of that. But the problem with that is you'd also have

002526

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

to march up to FERC arm in arm and get FERC approval
for them to sell at market prices because they have
market power in the state,

COMMISSIONER DEASON: And there are certain
criteria within the federal act, which if we certify
to the federal authority that we can monitor it and
make the cost separations or whatever, then there
could be an exemption granted; is that correct?

MR. JENKINS: I think those exemptions go
more to can they construct a plant, not to whether
they can charge market prices.

We, in a sense, before the Policy Act was
passed in 1992, kind of did that with the Tampa
Electric Hardy plant, if you recall, around -- I don t
know what year, 1989 or '87. Remember Tampa Electric
Hardy is an affiliate of a transmission-owning
utility, so they would not qualify under FERC's
current rules for market power pricing.

But we went up there. We sent various
pleadings and FERC eventually approved —— albeit this
was before they came down much harder on this notion
of EWG and market pricing.

Yes, I think it can be done. I think if
Florida Power and Light were to come in and say they

wanted to build a merchant plant, we, Staff, would
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recommend approval. And we'd also recommend marching
arm in arm up to Washington with FPL to see if we
could we get FERC approval of it.

COMMISSIONER DEASON: That would allow them
to sell at market rates as opposed to cost based?

MR. JENKINS: That's correct. And it's only
FERC policy. I don't believe it's federal law per se.

COMMISSIONER CLARK: Well, it is -- they are
implementing the federal law.

MR. JENKINS8: In my opinion they've gone a
bit beyond it.

COMMISSIONER CLARK Thank you. (Laughter)

COMMISSIONER JOHNBON: But with respect to
the proposition we would have the ability to go to
FERC to request that they be allowed to sell at market
price under the law.

MR. JENKINS8: That's correct.

COMMISSIONER CLARK: We would have the
ability to do that?

MR. JENKINS: Of course we would. If
Florida Power and Light wanted to build just a pure,
raw merchant plant, and we wanted to certify it, we
thought it was a good deal and cost-effective to
Florida Power and Light's other customers or somehow

benefited the state, there's nothing to prevent us
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from going to Washington and camping out on FERC's
door until they approve it.

COMMISSIONER CLARK: What would they
approve?

CHAIRMAN GARCIA: That would certainly get
them to approve it.

COMMISSIONER CLARK: What would they
approve?

MR. JENKINS8: Approve the sales from that
plant to be at market prices. .

COMMISSIONER CLARK: Well, I guess -- you
know, my point is they're either going to be market
prices or cost-based prices, or whatever it is, when
they consider that they have market power.

MR. JENKINS: That's correct.

COMMISSIONER CLARK: The point being -- it's
still up to us to determine -- what they can charge
with respect to what FERC allows has no bearing on
what we can do in terms of the power plant siting.

MR. JENKINS8: That's correct. And my
recommendation would be that we go and make sure that
they can charge market prices for an FPL merchant
plant.

COMMISSIONER CLARK: Why would we care?

MR. JENKINS: Why would we care? Because we
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have to think of all of the customers in the state,
not just FPL.

COMMISSIONER CLARK: Why would we care if
it's not in rate base and doesn't affect the
customers?

MR. JENKINS: Because other utilities would
be buying that power and be getting cheaper
electricity. Tampa Electric. Sebring.

COMMISSIONER CLARK: Not necessarily.
You're assuming that market price will be below cost.

MR. JENKINS8: That's probably correct. But
I'd like to have the choice of being able to buy
instead of blacking out.

COMMISSIONER CLARK: Whether or not it is
market priced or cost based has no bearing on the
issue of Siting Act. I mean --

MR. JENKINS8: I --

COMMISSIONER DEABON: It has no bearing on
the issue of us siting it. It has bearing on whether
a retail investor-owned utility would even consider
building a merchant plant. Because if they have to
build it and sell it at cost, there's no economic
incentive to do that.

MR. JENKINS: That's correct. That's better

said.
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COMMIBSBIONER CLARK: Yeah. But I thought --
the notion of whether or not we would approve it would
be tied to whether or not we could assure that they
would have market prices. I don't think it is.

MR. JENKINS8: No. We couldn't assure that.
We would have to do the camping out in Washington.

CHAIRMAN GARCIA: A prospect that sometimes
looks favorable.

We have a motion, and I think, Commissioner
Jacobs, we had a second, or are you taking back your
second? Or are you narrowing —-- would you like to
propose an amendment to the motion? I just don't
think -- I think what you'ré saying, and narrowing it,
I think, goes to Issue 1, but I'm sure Commissioner
Clark could defend your position.

COMMISSIONER JOHNSON: See, to me it struck
me that this 1A went to the issue of whether or not
there were proper applicants. And we'll have an
opportunity in 1 to deal with the need and
cost-effectiveness analysis.

I like the analysis as it's written. I
believe that it's pursuant to and consistent with the
statute. We had all of the discussions about once we
do this, and understanding the analysis and how it has

been laid with respect to who is a regulated utility,
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we'll have jurisdiction, grid jurisdiction. We'll
have jurisdiction to look at natural gas consumption.
Determine if there needs to be oil backup, extra
capacities. There's all sorts of things that are
provided in here that I think with respect to that
initial determination as to whether they are
applicants or not, that the recommendation is on all
fours.

MR. JENKINS8: That's correct. By taking
jurisdiction we can impose those other requirements.
And if we don't take jurisdiction, it's up in the air
what we can do.

COMMISSIONER CLARK: But, Commissioner
Johnson, your motion is that Duke New Smyrna can be an
applicant in its own right.

COMMISSIONER JOHNSON: Uh-huh. The next
question -- they still have to do a need assessment.
Got to determine if it's cost-effective. They could
come in here -- a merchant could come in here and say,
"Look, we want to build a gazillion megawatt plant."
"Oh, you're an applicant. Come on in." Now, they
might have wasted their time because we will determine
that it wasn't cost-effective.

CHAIRMAN GARCIA: There was more criteria

involved.
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COMMISSIONER CLARK: That's what I argued in
Nassau and I lost.

COMMISSIONER JOHNSON: And I agree with you.
I read that last night and I said Susan was on point.

CHAIRMAN GARCIA: You were right way back
then.

COMMISSIONER JOHNSBON: But in that case
Comnissioner Deason -- the point that made it
different, they might have been an applicant but I
think ultimately it should have been dismissed because
you were trying to tie them to Peninsular need when we
really were dealing with binding utility-specific
ratepayers.

COMMISSIONER CLARK: I think really what --

CHAIRMAN GARCIA: What you were saying
then --

COMMISSIONER CLARK: No. You know, I think
that the result was correct --

COMMISSIONER JOHNSON: The result was
correct.

COMMISSIONER CLARK: -- in that case. I
think what happened was that there was a sort of
recognition that because you had to show need and need
was tied to serve to the retail ratepayers of Florida,

there's no point in saying a person can be an
g

FLORIDA PUBLIC SERVICE COMMISSION U 0 2 5 3 3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

applicant if they don't have a contract or aren't a
utility. 8o it sort of married up those concepts when
it denied it. I thought you should just say ~- when
it dismissed, I thought you should just deny the
application because they couldn‘t show need.

COMMISSIONER JOHNBON: Exactly. And this is
consistent with what you thought but --

COMMISSIONER CLARK: Right. But the end
result is the same and you're just taking two steps
where the Commissjion took one.

COMMISSIONER JACOBS: I see it very much
that way. My concern is that because you take it two
steps, undue weight can be given to this portion of it
more so than the latter discussion.

I'm concerned that undue weight can be given
to the idea that you get in the door with any caliber
of showing and then we look at that. In my view we
ought to narrow the scope of who gets in the door or
be very clear --

CHAIRMAN GARCIA: T think that's what they
did there.

COMMIBSBIONER JACOBS: Be very clear.

CHAIRMAN GARCIA: But that doesn't change
where we end up. In other words, the final product is

still creating the criterion, which this
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recommendation does.

Let's remember where we are. We're on a
motion to dismiss. We have had a two-hour-plus
discussion on the motion to dismiss, which is fine.
And we can have another eight hours, although I'm
scheduled to leave at seven tonight, so we won't go
any further than that.

What I know is where we are now is at a
motion to dismiss. And this motion to dismiss
clearly -- at least in my opinion, but -- clearly
we're past that. Now, the criteria you're speaking
about, I think I might agree with the limitations that
you want to put on it, on the criteria. Because 1
think that this motion almost follows Susan's former
reasoning when she dissented on this. They are an
applicant. There's no question about it. So can we
go on? I think that's the gquestion that is posed by

the motion to dismiss. And then it's narrowed out in

the 30.

COMMISSIONER CLARK: But you see, if I was
wrong that time, then Nassau is saying -- I mean
if ~-.

CHAIRMAN GARCIA: I understand what you're
saying. I understanding what you're saying.

COMMISSIONER JACOBS: I'm uncomfortable.
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COMMISBSIONER DEASON: What Nassau was
saying -- we need to clarify this -- in my opinion --
and I didn't write the order or recommendation but I
did vote on it -- was that Nassau could not
demonstrate need. They were not coming forward
saying, "We want to build this plant based upon
economics," because they wanted to do it at avoided
cost, which was no benefit to the customer. The
customer was indifferent. So they were not doing it
for economic reasons. So the‘only way they could
demonstrate need was to say that it was needed for
reliability to serve customers of a specific utility.
and we were saying, no, you don't have retail
customers to do that so you don't have that need
either. You struck out on both. You're not doing it
for economic reasons and you don't have the retail
need to do it. You're not an applicant.

COMMISSIONER JOHNSBON: Is that a second?

COMMISSIONER JACORS8: I was about to say
while I'll uncomfortable, I don't want to belabor --
we can proceed on. But I do have those reservations
and we can do it later.

CHAIRMAN GARCIA: We can address that in
Issue 1. Is there a second?

COMMISSIONER DEASON: I second the motion.
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CHAIRMAN GARCIA: All right. All those in
favor signify by saying "aye." Aye.

COMMIBSIONER JOHNBON: Aye.

COMMISSIONER DEASON: Aye.

CHAIRMAN GARCIA: All those opposed.

COMMISB8IONER CLARK: Nay.

COMMISSIONER JACOB8: Nay.

CHAIRMAN GARCIA: Okay. We have a four-one
vote.

COMMISSBIONER CLARK: No. No. He voted nay.

CHAIRMAN GARCIA: Oh, I'm sorry. I thought
he voted for it. Three-two. Thank you, Susan.

All right, Joe? I guess this is your -- let
me ask you a favor. We've gone a while and it just
strikes me that we'd probably be fresher if we take
ten minutes. And I'll ask you, Joe, I think Staff has
read this. I think -- I mean, the Commissioners have
réad this. I'm sure most of the people in the
audience have read this. If I could ask you to simply
sum it up; walk through each issue, not too detailed
because I think Commissioner Deason may have some
points, and I'm certain Commissioner Jacobs is going
to have a few issues that he's going to want to
discuss. And that will make it easier. So let's do

this -- I'm sorry?
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M8. PAUGH: Before we get to the merits of
this, we have two more legal issues. They are Issues
1B and 1C that will require a vote.

CHAIRMAN GARCIA: Do I have a motion on 1B
and 1C?

COMMISSIONER JACOBS: Move Staff.

COMMISSIONER JOHNSON: Second.

CHAIRMAN GARCIA: We've got a motion and
second. All those in favor signify by saying "aye."

COMMISSIONER CLARK: Which are those?

M8. PAUGHE: 1B and 1C.

COMMISSIONER CLARK: Yes. But what is the
substance?

M8. JAYE: Commissioner, 1B is the Motion
for Reconsideration filed by Florida Wildlife
Federation.

COMMISSIONER CLARK: All right. And the
other one is?

CHAIRMAN GARCIA: Motion to Strike
Additional Authority Letter to be letter granted.

COMMISSIONER CLARK: Got you.

CHAIRMAN GARCIA: Okay. There's a motion
and second. All those in favor signify by saying
Taye." Aye.

COMMISSIONER CLARK: Aye.
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COMMISBIONER JOHNSON: Aye.

COMMISSIONER JACOBS: Aye.

COMMIBSSIONER DEABSON: Aye.

CHAIRMAN GARCIA: All opposed? Okay.
five-zero.

So we're going to take a ten-minute break.
Commissicners, if we can keep it at ten -- I know I'm
the greatest culprit there. But if we could keep it
to ten, and we'll be back and Joe will walk us through
it a sentence apiece. Let's get through the 33. And
then the Commissioners can add questions after we
finish.

(Brief recess is taken.)

CHAIRMAN GARCIA: All right, Commissioners,
we're going to get Joe to walk us through some of the
high points of the recommendation and we hope he will
be brief so then we can argue some of the --

MR. JENKINS: Thank you, Chairman.

I'm just going to touch on Issues 1, 24 and
33. Those are, I think, the main policy issues in the
case. In writing this up we put most of the matters
in Issue 1 because that's where it seemed to fit the
best.

In Issue 1, there are really two ways -- and
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Commissioner Jacobs was suggesting this -- there are
two ways to certify the plant. The first way is a
more restrictive way or more traditional way. And
that is to certify it as cost-effective to the
applicant. 1In other words, much like an oil backout
unit where we certify 2,000 megawatts with zero
kilowatt need.

In this case here we have a retail serving
utility that needs 30 megawatts. It can get a deal, a
loss leader. Everyone is aware of why Duke is giving
them a loss leader, and we can certify it as
cost-effectiveness to the applicant.

Your second choice there is to certify the
remaining 484 megawatts as a raw, naked merchant
plant. Either one =--

CHAIRMAN GARCIA: We can do either one but
we don't have to take both.

MR. JENKINS8: That's correct.

CHAIRMAN GARCIA: Which, if I'm not
mistaken, was Commissioner Jacobs' issue, which I hope
he will realize he could be a fourth on the other
motion. But nonetheless, the distinction here, the
very specific distinction is that Staff here breaks
it. And Staff says that is why I'm -- because I want

to understand where we were. Because I think we
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danced around the same issue, and I understand where

Commissioner Jacobs got stuck because I almost voted

against the motion when I started thinking about it.

You had to open it as wide as possible just to get in
to where we are now. Now we can narrow that scope.

MR. JENKINS8: If you wish.

Issue 24 is the stranded cost issue. I
bring it up only because if there's interest in
opening a docket on this, I'd like to do that. I
don't think it's necessary, but if you want to I need
to be clear that that's what you want me to do.

And Issue 33 is the simple issue, close the
docket. There has been expressions that we opened the
floodgates. Again, I do recommend opening a docket, a
rule-type docket. Maybe converting our reserve margin
reliability docket into something where we don't force
the utilities to build higher reserves in this
questionable period of electric reliability but give
some credence to merchant plants filling at least a
10% reserve margin, and selecting from the
oversubscription by who will build the most solar
photovoltaic units.

CHAIRMAN GARCIA: But that's to be
decided --

MR. JENKINB: That's to be decided at a much

FLORIDA PUBLIC SERVICE COMMISSION 00254




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

later date.

CHAIRMAN GARCIA: Right. Why do we have
that photovoltaic in there?

MR. JENKIN8: We saw it in Duke and --

CHAIRMAN GARCIA: We thought it was a good
idea ~--

MR. JENKINS8: We thought it was a good idea.
And FEECA has not generated much photovoltaic. We've
got 10 kilowatts from an FPL green pricing program,
but nothing of the magnitude of 150 kW, and we thought
it would be a nice way to jump-start it; create jobs
in Florida. Maybe even sell photovoltaics around the
world.

CHATRMAN GARCIA: Okay. Let's see. You've
got authority now. Just elbow him when he goes too
far.

COMMISSIONER JOHNBON: Where is the
photovoltaic argument in -- is it in Issue 17

CHAIRMAN GARCIA: No.

MR. JENKIN8: No. It's in Issue 33.

COMMIBSIONER JOHNSBON: Not stand-alone, but
as you all discussed, the 150 megawatt photovoltaic --

MR. JENKINB: 150 kilowatt.

COMMISSIONER JOHNSBON: Is that in issue.

MR. JENKINS8: 33 --
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MR. PUTRELL: 1It's in Issue 1, and it's also
in the conservation issue, which is, I believe ~-

MR. JENKINB: It's just mentioned. It's not
mentioned as a part of a comprehensive plan.

COMMISSIONER JOHNSON: I guess where I have
some questions, and you can tell me where it is.

MR. JENKINS8: Page 119 and 120.

COMMISSIONER JOHNSON: It strikes me that
somewhere in the analysis you all talk about that and
like as if it were, as I think it should be, an
important part of the analysis and calculation when
we're looking at the need and cost-effectiveness. But
you also state that there's some uncertainty as to
whether or not the plant is really going to come on
line.

MR. JENKINS: That's correct.

COMMISSIONER JOHNSON: Where is that
discussed so --

MR. FUTRELL: Page 60.

COMMISSIONER JOHNBSON: So that is in this
first analysis. Okay. Issue 1.

MR. JENKINS: Yes. Don't let me gloss over
that fact. We're not sure from the record if there's
any binding agreement that the 150 kW solar

photovoltaic will be built if this plant is approved.
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CHAIRMAN GARCIA: Commissioners, I guess we
can just tee it up. I was just going to just since --
I guess I'm going to try to sort of narrow it. We can
take it issue-by-issue or maybe we can make a broad
description of what issues we think are important and
then go down the row.

I think Issue 1 is clearly by far the most
important one. And I gquess I'1ll start it off. I
think we should limit it. I believe we should use the
more standard criteria that this Commission has used
in the past. I believe it speaks to some of what
Commissioner Deason stated: That to play you need
some type arrangement, some type of commitment to sell
power to a particular person, and that's part of the
entry or the fee.

COMMISSIONER DEABON: You're putting words
in my mouth. At the appropriate time I'll respond.

CHAIRMAN GARCIA: No. All I'm saying is
that it just strikes me that it keeps the format of
this Commission and the issues that we're going to be
discussing at this Commission -- I think it keeps them
in a much more direct manner. And I guess -- I open
Issue 1. I know some of you may have questions and
the like.

COMMISSIONER DEASON: Well, I believe in the
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previous vote, and I'm not wanting to reconsider that,
but in the previous vote, on a three-to-two vote we
approved Staff's primary which indicated that an
applicant -~ and this could have been Duke by itself
without the City. Of course, that's not the factual
situation here. We have them coming hand in hand. I
would note, though, that there's not a contract
between the two. I would also note that this plan is
being planned, financed, built and operated and is
going to be priced and everything by Duke, not by New
Smyrna.

So for us ﬁo put a limitation, which could
be interpreted that we would only consider a merchant
plant is if there is an agreement of some megawatts to
provide at some preferable rate, I think is bad
policy. We shouldn't do that.

Now, New Smyrna, obviously that's the facts
of this case. And if this gets approved obviously I
would feel that Duke would have to abide by the
agreement and do what they are going to do for New
Smyrna. And those facts stand on those facts. But I
wouldn't want -- now this is just one Commissioner
speaking -- I wouldn't want it to be interpreted that
the only way this Commissioner would ever consider a

merchant plant if there is a retail utility that's
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getting some megawatt-hour commitment from it at some
preferable rate.

CHATRMAN GARCIA: I wouldn't go that far
either and that's not my position. But what is my
position is there has to be a need of some sort in
Florida. And that I'm sorry, I probably narrowed it
too much. What we're doing is there has to be some
need, is what I think that Staff says in its first --

MR. JENKINS8: A co-applicant need. See,
that flies in the face of what Commissioner Deason
just said.

COMMISSIONER CLARK: It gets back to the
issue on the first one.

COMMISSIONER DEASBON: Either you can
demconstrate need on economics or you can demonstrate
it on reliability; one or the other.

MR. JENKINS8: Okay.

CHAIRMAN GARCIA: Right.

COMMISSIONER CLARK: But I do think the
Nassau Power case stood -- and my argument there was
that you need to show need to serve retail ratepayers.
So, you know, what is needed? 1Is it the 30 megawatts
or is it the whole plant?

COMMISSIONER DEASON: For the whole plant to

be built I think you're going to f£ind there's a need
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for the entire amount of capacity.

I think you cannot say there's a need for 30
so go build 400, 500 or whatever.

COMMISSIONER CLARK: I agree with that.

COMMISSIONER JACOBS: How do we sit this --
if we follow this rationale, how do you stand this
decision beside those decisions where we deny portions
of needs that have been applied for?

MR. FUTRELL: I know Florida Power
Corporation several years ago applied for four units
to come on line in the late 1990s. And the Commission
decided that two units were needed but that the other
remaining two, there was some question as to whether
the actual megawatt need would develop, and,
therefore, it was decided to hold off at that time.

So only two of the units way approved.

COMMISSIONER CLARK: And what was the need
that had to develop?

MR. FUTRELL: It was a megawatt need.

COMMISSIONER CLARK: A need to serve what?
To do what?

MR. FUTRELL: Florida Power's customers.

MR. JENKINS: That case is distinguishable
because it was a need way, way out into the future.

COMMISSIONER JACOBS8: Without any
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distinction I guarantee you're going to see a
800-megawatt unit show up. Sc that will be a criteria
that will enter into that evaluation or that analysis
there? Whether or not.

MR. JENKIN8: That's the question before
you. Do you want to restrict it to having a
co-applicant utility getting a discount price, loss
leader?

COMMISSIONER JACOBS8: No. That's not the
issue necessarily.

MR. JENKINS8: Or do you want to say that we
accept applications for raw, naked merchant plants.
And there doesn't seem to be any middle ground in
there.

COMMISSIONER JACOB8: What I understood you
to say is that we would consider some cap as to
reserve margin.

MR. JENKINS: Oh, yes. The cap tends to go
with the more raw, naked merchant plants of having a
roughly 4,000-megawatt merchant plant cap or eight
Duke equivalents.

COMMISSIONER JACOBS8: Who gets the build at
4,0007?

MR. JENKINS: We would select from the

4,000, or the eight Duke equivalents as to who would
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COMMISSIONER JACOBS8: But that's yet to be
decided.

MR. JENKINS8: That's yet to be decided.

CHAIRMAN GARCIA: That's a proceeding in
which this Commission is going to open a rule docket
and we will figure out rules to do that.

MR. JENKIN8: Precisely.

COMMIBSBIONER CLARK: Rules to do what?

MR. JENKINS8: What cap to set. Would it
have a cap, what cap to set, and how to select from
any oversubscription.

COMMISSIONER DEASON: That's certainly an
issue for another day.

MR. JENKIN8: Hopefully.

COMMIBSSIONER JACOBS8: I may be wrong here
but in the City of Kissimmee, did -- did we have a
instance there where we also did not approve all of
the requests? Maybe it was FMPA, a FMPA facility.
But seems like I remember something where the City of
Kissimmee had this site where they had asked to build
all of the units but they had not built all of them
and we just approved them now to build the last unit
there. Was that the case?

MR. JENKINS8: No.

102
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COMMISSBIONER JACOBS8: That's not the case.

COMMISSIONER CLARK: What, again, is the
need that is being met by the entire unit?

MR. JENKINB: The entire unit makes the 30
megawatts cost-effective to the City applicant as a
loss leader. In other words, it's just like Wal-Mart
pricing something real cheap --

COMNISSIONER CLARK: I understand that.

MR. JENKINB: OKay.

COMMISS8IONER CLARK: I understand that. But
I'm still trying to tie it t6 the statute. Where does
the statute --

MR. JENKIN8S8: Oh. Cost-effectiveness to the
applicant utility.

COMMISSIONER CLARK: Where does it say that?

MR. JENKINS8: 1It's in one of the criteria in
the Plant Siting Act in the disjunctive.

MR. FUTRELL: Page 61, the third criteria is
whether -- "The Commission is take into account
whether the proposed plant is the most cost-effective
alternative available." Also in two, "The Commission
is take into account the need for adequate electricity
at reasonable cost." So cost-effectiveness and costs
are twice cited in the statute.

COMMISSIONER JOHNSON: And then in your
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analysis, I guess Section 5 where it says "other
matters within the jurisdiction to which it deems
relevant," is that where you all are pulling the FEECA
statutes and the goals there with respect to
photovoltaic?

MR. JENKINS8: That's probably going to be
correct, although we really haven't gone to any great
detail on that. But, again, that's a future date.

But you're quite correct.

COMMISSIONER JOHNS8ON: Is that something
that was factored into Staff's analysis today as to
need?

MR. JENKINS8: Not to the in-depth of the
question you just asked.

COMMISSIONER CLARK: Joe, let me ask you a
guestion about this. Now, if a utility ~- if we had a
similar situation and the particular ~- I guess I'm a
little confused. You seem to say that the need is 30
megawatts.

MR. JENKINS8: That's correct.

COHKISSIONBk JACOB8: But it is the 500 that
makes its cost-effective because it comes out --

MR. JENKINS: That's correct. The two are
inseparable.

COMMISSIONER CLARK: The two are
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inseparable.

MR. JENKINS8: But for the 484, low cost 30
megawatts would not exist.

COMMISSIONER CLARK: So if we had a
situation where we had a number of applicants come in
willing to provide 10 megawatts out of a 500 plant,
and suppose they provided it at zero cost, could we
deny that application?

MR. JENKINS: TI'm sure you could deny it. I
probably wouldn't recommend it. But I would alsc make
it subject to this cap provision that we're going to
have, discuss at a later date.

Frankly, the cap, in my mind, does lend
itself much better to the raw merchant plant
application.

COMMIBSSIONER CLARK: But you would lose
control over the number of megawatts built in the
state if you didn't tie it that way.

MR. JENKINS: No. It would still be 4,000.
Your question really goes to the more raw, naked
nmerchant plant.

The issue you really pose is we have a
different first-in-line type problem, and that is, the
first eight cities have to come in hand-in-hand with a

cost-effective application and we would be denying the
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other 10 or 20 cities.

COMMISBIONER CLARK: Well, then why is it --
why wouldn't it be determined to be arbitrary and
capricious with respect to the latter ones because
they are denied the same deal that was given to the
first one?

NMR. JENKINB: The only criteria we would
select among -- if there are 20 cities under the first
scenario, if 20 cities came in and only eight could be
built the Duke 500-megawatt size, we would select from
them who would get built the most solar photoveltaic,
so it would be kind of a bidding.

COMMISSIONER CLARK: That is your suggestion
as to what we should do.

MR. JENKINB: Yes, it is. And that's for a
future date.

COMMISSIONER CLARK: So you're saying that
because the 30 megawatts are needed, and it's being
provided at less than cost to the City --

MR. JENKINS8: Right.

COMMISSIONER CLARK: -- that we should
approve the whole amount.

MR. JENKINSB: That's correct.

COMMISBIONER CLARK: We should find there's

a need for the whole amount even though there is not a
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need to serve demand.

MR. JENKIN8: That's correct. Just like the
0il backout units.

COMMISSIONER JACOBB: Issue 8 we deal with
the cost-effectiveness issue. Are we making a
determination on Issue 1 on that by virtue of this
decision on Issue 8? Are we going to make the final
determination as to cost-effectiveness? Which is the
final statement on that?

MR. JENKINS: Well, I have no problem in
doing it all in Issue 1. But remember these issues
were strung out by the intervenors for whatever reason
you can surmise, much more detailed than we, Staff,
would have written.

COMMISSIONER JACOB8: Well --

MR. JENKINS8: I mean, if you vote for
Issue 1, Issue 8 is in a sense moot, but --

COMMISSIONER JACOB8: That kind of was a
concern of mine.

Let me just explore some questions here
about the concern I have.

I went and looked at some other need orders,
and we've looked at the issue of cost-effectiveness.
It has historically entailed a fairly comprehensive

and involved analysis. In particular T looked at the
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City of Tallahassee. And a very sophisticated study
was done there to look at all of the elements that
were a factor in the cost-effectiveness of that plant.

MR. JENKINS8: That was among competing
generation technologies where there was really no
clear winner because a lot of the competing generation
technologies had similar costs. And when you present
worth them for over 20 or 30 years, demagnify the
differences, the differences were only a few percent;
not a vary large number like we have here. This
number, $18.50 a megawatt-hour, I would estimate in
the Tallahassee case -- well, the former director of
Tallahassee is here and I can't ask him. I think it
was about $35 a megawatt-hour.

COMMISSIONER JACOB8: You referenced the
$18.50 price that --

MR. JENKINS: Right.

COMMISSIONER JACOB8: That brings me to the
crux of my concern. That amount, I question whether
or not we can make the full assessment of
cost-effectiveness by looking at that amount. I think
it's been -- the record, while it may not absolutely
make this as conclusion, I think it's pretty clear
that that's a very favorable rate that was given to

the City of New Smyrna Beach pretty much as you
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characterized it a loss leader.

MR. JENKINS8: Right.

COMMISSIONER JACOBS: And, at best, will
probably only cover the entitlement of New Smyrna
Beach. The 31st unit of production out of this unit
would --

-MR. JENKINS8: Be much more.

COMMISSIONER JACOBSB: -- very likely be
more.

The point that I came to is, we've
historically engaged in this very elaborate, up-front
analysis of cost-effectiveness when we've made a
determination of need. And what I see happening here
is essentially deferring that analysis to two things.
One is the operation of the wholesale market, and two,
to the actions that will be required of our users that
buy from this plant.

MR. JENKINS: Okay. I think what you're
getting to is the fact that the agreement for
New Smyrna Beach to obtain the $18.50 per
megawatt-hour is not a fully signed agreement.

COMMISSIONER JACOBS: No. I'm sorry.

MR. JENKINBS8: You're not getting to that.

COMMISSIONER JACOBS: Where I'm going is

over in Issue 8 and Page 81. The issue there is, is
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this plant the most cost-effective alternative
available. Now, as to the 30 for New Smyrna Beach,
that's probably not an argument there, particularly at
the prices stated.

MR. JENKINS8: That's correct.

COMMISSIONER JACOBS: Okay. And if we make
our decision on that set of facts, and on only that
relationship, I think, perhaps this argument is moot.
But we're making a decision on the 500-plus megawatt
plant.

MR. JENKINS8: Well, as to pricing you're
only making a decision on the $18.50. We have no idea
what the pricing will be of the remainder.

COMMISSIONER JACOBS8: Exactly. Now —- and
now you understand exactly what -- where we have
historically devoted extensive thought, care and
concern to that very issue.

CHATRMAN GARCIA: But we voted that
extensive thought, concern and everything else because
those that are going to be paying for that are the
ratepayers of Florida. And we have —-- the ratepayers
of Florida are on the hook; the ratepayers of Florida
are going to pay for it and the company that we
regulate is working in a monopoly environment that we

have to be aware because they can build more and still
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the ratepayers pay.

COMMISSIONER JACOB8: I agree. It was going
into rate base. That was the scenario that would
happen there. I don't have any problem with that.
Here's a paradigm shift. We're now saying that it
won't go into rate base, I agree. Ratepayers aren't
immediately on the hook.

CHAIRMAN GARCIA: No, ratepayers are not on
the hook. How are ratepayers on the hook?

COMMISSIONER JACOBS: The only way -- well,
the way they are on the hook is if this power ever
shows up in the wholesale market.

CHAIRMAN GARCIA: 1It's still not on the
hook. They're only going to be on the hook if the
power that's on the wholesale market -—- excuse me.
They're never on the hook. They're never on the hook
for this power. How do they become on the hook?

MR. JENKINS: Commissioner Garcia, the way
they can get on the hook is if some utility 1like
Florida Power and Light signs a 20- or 30-year
contract.

CHAIRMAN GARCIA: Which has to come through
this Commission.

MR. JENKINS: No, they would not, because --

CHAIRMAN GARCIA: FPL doesn't have to sign a
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30-year agreement? FPL can sign to purchase power
without checking with this Commission? What if we
don't allow --

COMMISSIONER CLARK: It would come before us
when they were in the rate case; came in a rate case.

MR. JENKIN8: Precisely.

COMMISSIONER JACOBS: Listen to my point.
Understand my point. I don't doubt that. I think
when IOUs buy power from this plant, we'll probably
get to see it. And we would then -- we're going to
rely at that point to make some determination as to
cost-effectiveness.

"MR. JENKINS: At that time.

COMMISSIONER JACOBS8: I'm citing the shift
of policy here, whereas, up-front, we would have done
this up-front and now at the determination of need
process we are now changing. We are now saying we
will defer and we'll do that when the IOU comes to us
suggesting to buy power. Now, there's a whole nother
question when --

COMMISSIONER DEASON: But Commissioner, this
scenario makes ocur job so much easier because we've
got a market to rely upon. When we're up-front
approving a contract, a 30-year contract, we're trying

to put on, you know, our binoculars and look 30 years
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down the road and try to determine what the economics
are going to be. This situation is -- the market is
going to determine it. And if you have faith in the
market, that's fine. The only thing that we have to
guard against is if there's some under-the-table
agreement to buy it when it's really above market, and
we've got auditors and things, and that's never been a
problem before with Florida utilities.

COMMISSIONER JACOB8: Now we reached my
ultimate concern. We are expressing an absolute faith
in operation of the wholesale market.

CHAIRMAN GARCIA: A faith that we already
have in Florida. A faith that these utilities have
gone before the Florida legislature and said they
believe in competition. They're engaged in
competition. The wholesale market is competitive in
Florida. All of them did that. At one point or
another they've marched up to the legislature and
talked to our legislature said that.

COMMISSIONER JACOBS8: I don't doubt it.

CHAIRMAN GARCIA: And we, in Florida,
benefit from that.

COMMISSIONER JACOBS: Don't doubt it.

CHAIRMAN GARCIA: And it's a process that

this Commission was in the forefront of doing.
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COMMISSIONER JACOBS8: Don't doubt it. Don't
dispute it. I'm simply raising this as saying this is
a paradigm shift, first of all. And I note that.
Second of all --

CHAIRMAN GARCIA: But you do realize this
distinction here, because it's an important
distinction that we have to make. This isn't like
those cogen contracts came in on the front end which
we had to do the impossible. And Commissioner Deason
is absolutely correct. Here they come with the
contract. We've got to dissect this. Figure out if
it's good for ratepayers and we're on the hook. And
you're talking to someone who has been in the minority
and the majority, depending on the cases, because I
believe that in the end we are on the hook. We, by
our participation, sort of obligated Florida
ratepayers in one form or another because the company
didn't come in and say, "Hey, this is a good idea."

COMMISSIONER JACOBS: Understand I'm not
trying --

CHAIRMAN GARCIA: We forced them into that.

COMMISSIONER CLARK: No. No. Wait a
minute. We didn't force them. The federal government
did.

CHATIRMAN GARCIA: The federal government.
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But Commissioner, when I say "we," they came before
this Commission. They laid out their case and we said
go forth and do it.

COMMISSIONER JACOBSB: My point here --
understand. My point here is not necessarily to
uphold the present process as a model of perfection.
I'm not here at all to do that. I recognize -- and
probably -- and I accede to all of the experience
here -- that there are real flaws in how that's done.
And I think the processes demonstrate that.

CHAIRMAN GARCIA: Because let me -- before
you go on, because I don't what to be critical of
Sstaff. I think we've done a great job in Florida
about controlling rates. I think we've done probably
as good a job, perhaps, as the market could have done.
I think we've done a good job in Florida. Now, that
said, there are new realities. It used to be that Joe
would have to come in here with the utility and say,
these guys got to build one of these, as you called
it, fire-breathing dragons. To pay off one of these
things took a very long time. We built it into the
rate base. It was a decision we made for the best
interests of everyone involved and we did it.

MR. JENKINB: Based on projections at the

time.
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CHAIRMAN GARCIA: At the time. And the
realities that were before us. Now the market is
completely different. Now the market is such that
these guys can pop up one of these plants in four
years, and based on how these plants are built and
efficiencies that are built into these plants, they
don't need that. They don't need the utility's
long-term commitment to build these. The market is
going to take care of it.

Commissioners, what strikes me about this
decision is we're discussing whether the sun is going
to rise tomorrow. We can vote anyway we want here.
But tomorrow the sun will rise and tomorrow
competition on the wholesale market -- well, I can
tell you it's already going on. Just like the sun
rose today. Tomorrow it will rise again.

What we are doing here, and I think it's
important to distinguish this because I don't -- we're
not jumping off the cliff. We have done a good job
regulating -- and let me not even say "we" because I
just got here ~-~ in the history of this Commission of
regulating rates has been good. It's been good.
We've served the residential ratepayer of this state
and we should.feel proud of our history to do that.

But there are new realities out there.
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One of those realities is that this
Commission, again with foresight, tried to figure out
a way to open up that wholesale market to some degree,
figure out efficiency -- and they found it. And that
has been producing benefit for Florida ratepayers.

And now what we're doing is saying, well,
we're opening that up a little bit more because the
realities out there are such that the consumer can
benefit from competition. We can decide today to vote
against this. We can decide that the sun won't rise
tomorrow. But the sun will rise tomorrow. This
project is good for Florida ratepayers.

Let me even go further. If this were
anything else but a power plant, if this was a widget
manufacturer that showed up to Florida and they said,
"Ladies and gentlemen, I'm coming to Florida," and
goes visits John Anderson over in Enterprise, Florida.
Says, "I'm going to Brevard and I'm going to build a
widget plant and I'm going to sink $160 million into
Florida. I'm going to hire 40 people at an average of
$40,000. I'm going to pay $7.5 million dollars into
the ad valorem tax. And, by the way, I'm not going to
take any loans that are going to incumber any of the
people of New Smyrna Beach or the state of Florida."

I contend to you that not only would John
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Anderson be writing a check to them, the Governor
would be at the ribbon cutting with another check and
someone would have called the Chairman of this
Commission, whoever that might have been or might be,
and say, "Commissioner, isn't there something we can
do? Work with FPL to figure out a way to give them
some incentives to come to Florida because this widget
maker is good for Florida."

And the issue is, here we are with a major
investment coming to our state and we're piecemealing.
What is the essence? The essence is this is
competitive. The Florida ratepayers are not on the
hook for it, and in the end we will all benefit from
this. All of us. All of the Florida ratepayers.
Because it's doing what we're supposed to do. We are
supposed to imitate competition, when we can, to
produce the efficiencies that we wish for the people
of Florida. And the truth of is that we've done a
good job of it. But now, why imitate what can happen
on its own and produce those benefits on its own
without regulatory oversight? The oversight is still
there. There are still -- the customers of Florida
aren't going to be able to buy it directly from them,
but these companies are going to be able to derive a

tremendous benefit and the ratepayers through them.
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CONMISBIONER JACOB8: Now -—-—

COMMISSIONER DBEASON: The only thing we need
now is to have a flag waved and hear the Star Spangled
Banner in the background.

CHAIRMAN GARCIA: Because, Commissioner
Jacobs, you would almost seem --

COMMISSIONEBR JACOBS8: I appreciate the
insight.

CHAIRMAN GARCIA: Because it almost seems
that you're questioning. You're guestioning
capitalism.

COMMISSIONER JACOBS: I an.

CHAIRMAN GARCIA: It works.

COMMISSIONER JACOBS8: 1 am.

CHAIRMAN GARCIA: This process works.
Competition works.

COMMISSIONER JACOBS: To the extent that we
are changing -- if I want to take the extreme, I would
arqgue we are decoupling the whole analysis and
assessment of cost-effectiveness from the
determination of need and we're placing it on the
market.

Now, I don't have the expertise, the
background or the depth of knowledge to question all

of the exact details of how you make that conclusion;
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what conclusion you reached there.

MR. JENKINS: I agree with you.

COMMISSIONER JACOB8: But T am absoclutely
concerned that as we do that, as we -- if we do chose
to transition from that, that there's no diminution of
the concerns that were there originally when we set
out to determine cost-effectiveness at the beginning
of the time that a plant is brought into the state.

If we're going to say that anybody that
wants to build a plant at any cost in this state, and
then charge for what the market will bear, and make
that cost-effective, then that's one thing. But I
don't take that as the concern of the law. The law as
originally written said we will allow new generation
in this state on the premise that it shows up-front to
be cost-effective.

MR. JENKINS8: I don't know where that is.

It just says cost-effectiveness. 1It's up to the
Commission.

COMMISSIONER JACOBS: Counsel, is that not
one of the premises of the statute?

MR. JENKINS: Not up-front.

COMMISSIONER DBASON: Let me say something.
I understand the point you're making. Let me say

this. While I have the greatest amount of respect for
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this process and our Staff and their abilities and
their analytical abilities and the thoroughness of
their reviews, when you start looking at
cost~effectiveness and start making 30-year
assumptions, it's a very difficult thing to do.

I have a lot more comfort that if someone is
willing to come in and sink $160 million and make a
profit or not based upon whether they can construct it
cost-effectively and produce it cost-effectively at a
market rate, that speaks a whole lot more about the
cost-effectiveness as opposed to a bunch -- you know,
I mean this with the most respect -- of state
bureaucrats sitting and looking at all these cost
projections and someone making those projections
realizing that if they win, they're going to have a
30-year contract and pretty much be guaranteed cost
recovery.

MR. JENKINS: I couldn't have said it
better.

COMMISSIONER JACOBS8: I don't think I have
anything to refute that except --

CHAIRMAN GARCIA: Yeah, you do. You have
five-year plans in the Soviet Union. They were a
great idea. (Laughter)

COMMISSIONER CLARK: His point is simply
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that that is the way the statute was set up. That is
the legislative thinking on it. And if we're going to
change, it requires a legislative change.

'COMMISSIONER JACOBS: If we're going to
change that premise. But if we're going to say now --
whether I want to or not, whether I would like to or
not, it has been a fundamental tenant that
cost-effectiveness is a matter of question when we
determine a need.

CHAIRMAN GARCIA: When ratepayers --
Commissioner Jacobs, when ratepayers are put at risk.
And that's the key element.

COMMISSIONER JACOBS8: Okay. Then --

CHAIRMAN GARCIA: It would be as if we would
question --

COMMISSIONER JACOBS8: To bow from this then,
there has to be a filter before it. And what you
argued in your recommendation is that that filter
exists, at least with respect to IOUs in the bid
process.

CHAIRMAN GARCIA: 1I'd go further. You're
absolutely right. If IOUs come into this
Commission -- we had a very similar example the other
day without getting to it. FPC came in and said, "I'm

going to build this plant. I won't put it into rates
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for five years." Joe agreed with them. Joe said,
hey, that's great. Five years. It will be all over
by then. We'll be in another scenario by then. They
came in and we said, "Hey, wait a minute."” I won't
use that specific words that might have been used at
that time. But no. Either you are or you aren't.

Now, if FPC came in here and said,
"Commissioners, we need to build a plant."™ And FPC
came in here and said, "We're not going to pass it on
to ratepayers," you know, I would tend to think, we've
got to determine certain issues. In other words, is
there a need and all of the criteria that we may
establish here. But the truth is, if they wanted to
do it and ratepayers weren't put at risk, and I know
they're dispatching that plant on a cost-effective
efficiency basis -- in other words, they are not
saying, all right we dispatch us first; duke gets in
the back of the line. If they're dispatching that
power on an efficiency basis, I have no problem with
it. I think that's good for ratepayers.

COMMISSIONER JACOBS8: Those factors, those
merits stand alone. I don't think anybody could
question that.

CHAIRMAN GARCIA: So then why would you want

to -- the question is then, why do you want to
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determine what is cost-effective when you have no
investment in it?

COMMISSIONER JACOBS: Because ultimately
my -- I'll just have to say it. Ultimately the
ratepayers in Florida will see the output from this
plant. And when they see --

MR. JENKINS: Chairman Garcia, what he's
saying is, think through this scenario. Florida Power
comes in. They want to build their own plant.

CHAIRMAN GARCIA: I don't think that's what
he's saying.

MR. JENKINS8: Wait a minute. Duke comes out
with a real low cost bid. I mean, they're losing
money on this deal. They want to just recover some
money. When they recover that -- Florida Power
accepts the Duke bid. They issued an RFP for power
and they got this low cost Duke bid or lower cost than
what they could build. When do we get to analyze
whether they build the plant or buy from Duke? If
they select to build the plant they have to come here
from certification. When they elect to buy from Duke,
we don't see it until after the fact when it goes
through the cost recovery clause. Is that what you're
saying?

COMMISSIONER JACOBS8: Yeah.
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CHAIRMAN GARCIA: You're right. And what's
was the problem with that?

MR. JENKINS: I don't see a problem with it
at all.

COMMISSIONER JACOB8: We're going to see
stuff in the cost fecovery clause from all across the
map. It will not be just about -- at that point it
would not be just about whether or not that merchant
plant was cost-effective. We're going to see ~-

CHAIRMAN GARCIA: VYes, it will be. Yes, it
will be. It will be segregated where —-

COMMISSIONER JACOBS: Can we do that? Can
we segregate on a cost?

CHATIRMAN GARCIA: Yeah.

MR. JENKINS: We do that now. There's all
kinds of capacity purchases in the fuel clause.

COMMISSIONER JACOBS: I misunderstood our
discussion. I was under the impression that we
couldn't do that in the cost recovery clause.

MR. JENKINS: But remember, I think your
point is that we don't do it before they signed a
contract. What we see in the cost recovery clause --

COMMISSIONER JACOBB: I still have a concern
about --

MR. JENKINS: -- after we sign the contract
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we do it.

COMMISSIONER JACOBB: I'm beyond my concern
that we don't do it. I'm trying to figure out how we
get to the point of some comfort if we move to this
new paradigm.

NMR. JENKINB: We only get to it after the
fact in the cost recovery clause hearing.

CHAIRMAN GARCIA: You're right. Then we've
have the whole game before us. We know exactly what
happened. It's not -- as Commissioner Deason says,
you put on your binocﬁlars and you look into the
future with all of the expertise we have and we figure
out. We get to the look back and see what actually
happened. We get to Monday morning quarterback this
thing. And as long as we're fair and we're within the
rules, that's going to be what's best for ratepayers.

COMMISSIONER JACOBS: And as a very short
veteran of Monday morning quarterbacking, particular
when it regards these kind of issues -- let me not say
that. I don't want to demean Staff. I think you guys
do a great job and you've done a great job with this,

My concern is more a matter of principle
here. We're trading in something -- and I'll be
honest with you. I'm uncomfortable with what we're

getting on the back side. I accept your arguments and
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I admire your convictions. I'm uncomfortable with
what we're getting -- what we're trading on the back
side.

COMMIBSIONER CLARK: I think what ~--

CONMISSIONER JACOBS8: But not to belabor the
issue. I don't want to belabor it too far.

CHAIRMAN GARCIA: That's fine. This is what
it's about. The truth is that this is the bottom
line. The issue is whether you believe government can
determine the price of an object over a 30-year period
better than the market can.

And let me tell you something. Ten years
ago I would have thought you were probably absolutely
right. I'm not saying we did it perfect, but we did
it because of the cost of building these things, the
way we structured them out. The fact is we didn't
want ratepayers to have to pay for the whole plan on
the front end. There was nobody to finance these
things. This is a whole new ballgame. It's not that
we created the new ballgame. It's happening

everywhere else.

COMMISSIONER JACOBS8: If I believed there
were perfect markets out there, I would be right in
your boat.

CHAIRMAN GARCIA: If I believed there were
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perfect Commissions, I'd be with you. If I believed
that we were better than the real market.

COMMISSIONER JACOB8: Right. So we find
ourselves here where we are. If there were perfect
markets out there, I would be on that boat in a
moment. And here's --

CHAIRMAN GARCIA: We know markets aren't
perfect. We know markets aren't perfect.

COMMISSIONER JACOBS8: But I begin to see
evidence without -- without drifting too far afield --
but what I begin to see are markets that are moving
well in advance of us, and where the promise of price
signals to consumers were bold; that consumers would
see prices that would be moderated to their benefit as
a result of the operation of the markets.

CHAIRMAN GARCIA: Here's the benefit we have
here.

CONMISSIONER JACOB8: And I don't see the
evidence.

CHAIRMAN GARCIA: You've got me arguing like
a free marketer and I'm not. But let me tell you that
the distinction is ~-- the distinction is very clear.
This is not a situation where we're saying all right,
here's it is. The door is open. Let's go out there.

Because you know what happens when you do that? Duke
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isn't going to sell to FPC. Duke's going to find the
biggest client that it can find nearest --

COMMISEIONER JACOBS8: Exactly.

CHAIRMAN GARCIA: -- and start selling. But
you can't do that now. That's a retail customer and
it can't do that. And so that is significant because
it speaks to where we go from.

I don't believe -- you're talking to someone
who doesn't believe right now, as the world exists,
that retail competition in electricity is the best
thing for the ratepayer. Let me make this comment. I
don't believe it. And if the Legislature came and
told us to do it, we'd do it. If the companies came
in here and said, "This works for us," I would have a
question with it. I agree with you there. I don't
know if the market works that well in that case
because there are certain ways that the market
functions. No grandmother is going to purchase power
on an hourly basis that she's not going to wheel
across the country. But you know what, there are big
purchasers who can do that. And those are realities
that are built in. And what I'm saying to you is that
under our law they can't do that.

COMMISSIONER JACOBS8: You just brought up a

great point.

FLORIDA PUBLIC SERVICE COMMISSION 0 0 2 5 '] 6




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

130

CHATIRMAN GARCIA: Thank you.

COMMISSIONERR JACOBS: On the law today Duke
can't sell to customers in the state?

MR. JENKINB8: Not to retail customers.

COMMISBIONER JACOBS: Exactly. Are they
going to sell to retail customers from this plant?

MR. JENKINS: Not unless the law is changed.

COMMISBIONER JACOB8: So they could do
everything that they're anticipating doing with this
plant and never be here, right?

MR. JENKIN8: They never -~-

COMMISSIONER JACOB8: They'd never be here,
right?

CHAIRMAN GARCIA: What do you mean never be
here?

COMMISSIONER JACOBS8: They could sell to
wholesale customers in this state and never exist in
Florida; is that correct?

CHAIRMAN GARCIA: Oh, better yet,
Commissioners, they could invest, probably,
$160 million on the Georgia --

COMMISSIONER JACOBS8: Right, on the Georgia
line --

CHAIRMAN GARCIA: -- Florida boarder. They

get the tax benefits, and under federal law you can't
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stop them from wheeling into our state.

COMMISSIONER JACOB8: Right. It would be
absolutely heresy for that law to be on the books in
that whole scenario. This law that says that they
should prove to be cost-effective would be absolutely
ridiculous.

CHAIRMAN GARCIA: No, Commissioner, no.
Because that is when FPC, FPL, Gulf and TECO come in
here. When they come in here -- when they come in
here they are not coming in here to say, "I'm going to
build a power plant. I'm going to sell to --." No.
They are coming in here and they're saying, "Here's
what I'm doing."

COMMISSIONER JACOBS8: I understand.

CHAIRMAN GARCIA: And the ratepayers are on
the hook. And we all agree to this. And we take a
plant that may have a life of 25 years, we figure it
out and we work it into rates and we pay for the
plant.

COMMISSIONER JACOB8: I understand. And I
don't want to belabor this. And so we go to the
argument that if that's not the case, that the market
will take care of it. Let me not belabor it any
further. Let me say this --

CHAIRMAN GARCIA: I'd like to address your
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concerns. This is not a guestion of belaboring. It's
beyond philosophy.

I'd like to ask, how are Florida ratepayers
hurt under this scenario that Staff --

COMMISSIONER JACOBS8: I don't know that they
are.

CHAIRNAN GARCIA: Can they be hurt?

COMMISBIONER JACOBS8: I don't know that they
are. And the only evidence I have is that the market
will operate effectively to protect the ratepayers
when I see evidence, troubling evidence.

CHAIRMAN GARCIA: Okay. Give me an example
because we need to know. Because if there's troubling
evidence that these companies aren't working properly
in the wholesale market, then we need to open up an
investigation.

COMMISSIONER JACOB8: The evidence that I'm
speaking of is outside of the record and I would be
uncomfortable saying that I'm resting my decision -~
the evidence I'm speaking of is what is happening in
other states.

CHAIRMAN GARCIA: Okay.

COMMISSIONER JACOBS: Where you see price
signals to consumers that were supposed to respond to

restructuring and they're not.
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CHAIRMAN GARCIA: Absolutely.

COMMISSIONER CLARK: But I think the point
that he's bringing up bears a discussion, and it kind
of goes back to the concern I have, in that the law
has been construed, up to this point, to provide a
bright line as to when you allow it and when you
don't. And it limits the construction of power
plants.

Do not interrupt me. I will take a breath
and you can -~

CHAIRMAN GARCIA: OKkay.

COMMISSIONER CLARK: And it was -- the need
was to ensure the supply and reliability of
electricity to customers. And it seems to me that
what we're making is a big change in how we determine
need and what we are going to lock at when we
determine need. And the question is the consequences
of that.

And one of the things that was discussed --
I'm not sure if it was resolved ~- was why were there
those price spikes in the Midwest? Some people
attribute it to what they call a thin market, meaning
there's not enough players in the wholesale market to
make a market, in effect. And people don't benefit if

there isn't a good market. And that goes -- that is
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one of the considerations, I think, we have to
determine is when we look at the cap.

MR. JEBNKINS: That's correct. That's an
issue in the reserve margin docket. At what price ~--

COMMISBIONER CLARK: My point is, there are
a number of other things that are implicated that
require a comprehensive look; not just by us, but by
the Legislature. And I think that's what your point
is going to. Yes, we can buy into the notion that
competition is good. And regardless of what happens
in this docket I think we should go forward because it
certainly appears to me that a very strong case was
made that this particular plant, or merchant plants,
can be beneficial. But the point being, we don't know
what the other consequences are. We ought to look at
it on conservation. What happens -- what kind of cap
do you want on the amount, and those -- and what --
how much are we going to allow given environmental
concerns? And do we give preference to a combined
cycle or do we let combusticn turbines -- or what
about ancther plant? And what does that do in terms
of what can be released into the atmosphere and its
impact?

MR. JENKINS: I can answer all of those

questions. They are pretty clear.

002581
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COMMISSIONER CLARK: But that's you're
opinion. That's you're opinion and it is --

(Simultaneous conversation.)

CHAIRMAN GARCIA: Those are things that we
need to -- Susan is absolutely right. I agree with
everything she just said. Those are things that --
obviously you have an opinion and those are things
that we should have a docket on and figure it out and
maybe have a rule on it. And we should go to the
Legislature and say do you also have an opinion on
this? And they may have.

COMMISSIONER CLARK: And these are the
things you should consider. You should treat a
merchant plant different than you're going to treat
one that is in rate base. Maybe you give -- you know,
you give the right of absolute rejection of a merchant
plant, but if you do that, you affect whether that
market is robust or not and then it does come back to
hit the ratepayers.

My point being, there are a whole lot of
other issues that are beyond what we're charged with
looking at that need to be examined when you change
the paradigm. And it seems to me it is up to the
Legislature to change the paradigm, because the way

the statute was written, and the way it's been
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interpreted by us, you have to show a need to serve
the retail customers.

CHAIRMAN GARCIA: I will say, Susan —-
because it's something that occurred to me -- the
reality didn't contemplate what we're doing. You're
absolutely right.

COMMISSIONER CLARK: Which is another
argument, in my mind, is the Legislature could not
have contemplated this and did not allow it.

CHAIRMAN GARCIA: And the Legislature also,
when it wrote our statute, knew that it couldn't
contemplate all the things that come before us. I
mean, our statute says that it has to be liberally
construed because there are so many things we do in
this Commission all the time that the Legislature
never cubbyholed those things. I mean, they gave us
all this broad latitude because they want us to figure
it out because they don't want to be having these
committee meetings. Because we're the supposed
experts with the agency that deals with these issues,
so it would be impossible for them to predict that --

COMMISSIONER CLARK: I realize our
disagreement is how you go about doing it.

CHAIRMAN GARCIA: Right.

COMMISSIONER JOHNSON: Let me ask a question
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of Commissioner Jacobs and, perhaps, Commissioner
Clark too. Well, Commissioner Jacobs, because I

couldn't really understand necessarily where your
argument was going.

Is your concern that the law doesn't allow
us to do what we're attempting to do here? And if so,
maybe that was the three-two vote. Or is your concern
that even if it‘did allow it, this isn't a good thing.
This wouldn't be the way that you would wish that we
would proceed.

COMMISSIONER JACOBS: I am -- let me be very
clear. My focus is that we are changing our whole
analysis of cost-effectiveness. I don't know that the
law.precludes that. It's fairly general in the way it
does that, I guess, and so, I guess, my answer is
option 2. I don't know if we should proceed at that.
And quite frankly, I'm persuaded to the way
Commissioner Clark described it. I guess I can say
that I also am persuaded that this docket should
probably move forward. But this is a fundamental
concern that I have.

COMMISSIONER JOHNBON: And it's one that
when -- if it goes to, then, the mechanics, whether or
not this is something we should be doing, I know you

raised ratepayer impact and ratepayer concerns, and I
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think I remember through the hearings -- I'm somewhat
sensitive to what you're saying because I think it was
in the hearings that you started talking about, well,
if it's just Duke, maybe they have market power, and
oh, what are they going to do? And, you know, will
the market really work for us here? As I discussed
this -- the issue with Staff, there is still a process
in place. 2And I don't know if we had sufficient
conversation on that point.

It's not just that we're turning this over
to the market. We'll have the opportunity, to the
extent that utilities that do have captive ratepayers
purchase from these particular plants, to look at the
issue in the context of a cost recovery docket and
through the cost recovery clause, and do our own
analysis at that point. And to me that's still a
before-the-fact analysis. Before the ratepayers are
impacted we still have the ability to analyze and to
make decisions.

Now, to the extent the wholesale market
doesn't work, that's not about Duke being in Florida.
That's about the whole nation and whether or not the
wholesale market is working. That's why I kind of
bifurcate the issues because that's not limited or

specific to Duke,
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If a utility -- if Florida Power Corp or
Florida Power and Light, if they have that problem,
they're going to have that problem and Duke isn't
going to cause that to occur.

COMMISSIONER JACOBB: But the distinction is
we're relying on that as a real factor in our
acceptance of Duke.

COMMISSIONER JOHENSON: We're relying on?

éOKHISBIONBR JACOB8: On the operation, the
effective operation of that marketplace. That is a
real factor when we assess the need. We're saying we
expect that market to operate effectively.

COMMISSIONER JOHNBON: And our choice is
either -- let's assume, because I believe the law is
clear and we are allowed to do this, but let's assume
we go to the next step if we had the discretion to do
either. And maybe this is just where we disagree
philosophically. Because I guess you're stating you'd
rather us do some sort of up-front cost-effectiveness
analysis and bind the ratepayers up-front as opposed
to allowing the market to work and then looking at the
issue through the cost recovery mechanism.

COMMISBIONER JACOBS: Let me be real clear
on that. No.

COMMISSIONER JOHNSON: Okay.
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COMMISSIONER JACOBS: I'm not suggesting
that we wholesale retain what we do now. I accept all
of the arguments that were given that this is a new
day, things have changed. There are opportunities for
efficiency improvements. I accept all of that. No.
I'm not saying we stay status quo and just let the sun
come up tomorrow. I'm saying we move into tomorrow in
a guided and effective and orderly manner.

CHAIRMAN GARCIA: Commissioner, I totally
agree with you. I could not agree with you more.

COMMISSIONER JOHNSON: Can we do that? I'd
like to hear the rest of your comments. Can we do
that in the context of this docket and moving forward
if we allow --

COMMISSIONER JACOBS: I was trying to get to
that a few minutes ago.

COMMISSIONER JOHNSON: Okay.

COMMISSIONER JACOBS: And quite frankly, I
basically would endorse the comments Commission Clark
made; that if we move forward, I think this is
something -- those broader considerations, we ought to
figure out a way how to deal with them in the context
of this.

I tossed around whether or not to move

forward and isolate, make a clear statement that this
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decision is purely isolated on these facts, to isoclate
this decision in its precedential value and then have
a study that goes to the Legislature and seek some
comment back from the Legislature. That is a matter
of process. I don't care how we do that. I could not
state it more eloquently than she stated it how. And
hoﬁ it would be done, I would be very open as to how
that is done.

The bottom line is I think this docket
should move forward. I think it should be done so,
however, with a very important opportunity to address
those issues and with the opportunity for the
Legislature to make -- to have a voice, and then we'll
come to some real, I think, good, positive decisions
for Florida.

CHAIRMAN GARCIA: Commissioner, I could not
agree with you more.

COMMISSIONER JACOBB: Good.

CHAIRMAN GARCIA: I believe that is why I
think throughout this process I've stated about —- I
think Joe did it in here. And while Joe has a lot of
opinions, we can't simply rely on Joe to sort of
decide how our market figures itself out on a lot of
these issues. While he is an expert, we may have

different opinions. I know Commissioner Clark and Joe
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don't see eye to eye, and I trust both of their
opinions and sometimes I side with one or the other.
But I will tell you this; I think we need to open this
up. I'd love to put it on the next --

COMMISSIONER CLARK: I would remind you, I
went to law school. He didn't.

CHAIRMAN GARCIA: Yeah, well.

COMMISSIONER CLARK: And so he is an
electrical engineer and I'm not. (Laughter)

CHAIRMAN GARCIA: What I would like to do,
if it's all right with the rest of the Commission, is,
you know, have an internal affairs where we at least
scope out the things that we want to discuss, and
maybe we'll have a specific internal affairs on those
matters alone. So that, Joe, you can throw out all of
your ideas. We can have the company say, "Well, if
we're going to do this, Commissioners, now that we're
doing this, here's how the limits should be." Because
I guarantee you -- Commissioner Jacobs, I guarantee
you the companies that are out there are going to be
among the first that file to build merchant plants in
our state.

COMMISSIONER CLARK: That just -- I was Jjust
going to say that I think that probably it can be a

workshop. Workshops don't have to be docketed. But I
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don't think you're going to get all of the interested
parties in the internal affairs room.

CHAIRMAN GARCIA: You're right. You're
right. You're absolutely right. Thank you,
Commissioner.

MR. JENKINS: 1I'll set up a Commission
workshop and every issue under the sun, we'll have it
then.

CHAIRMAN GARCIA: Absoclutely. Absolutely.
Let's make sure we invite the Legislature if -- you
know, those that are interested in this issue because
I know many of them have a great interest.

COMMISSIONER DEABON: Back to Issue 1. I
have a question. Does Staff disagree with the
position stated by the Florida Electric Cooperatives
Association? Other than they are starting it off with
"no" and that they're saying alternative -- the second
part of their position, alternatively.

MR. JENKINS8: I can't see any disagreement
with that. Except for the "ne," I can't see any --

COMMISSIONER DEABON: Issue 1, you know, is
a very specific issue. It's based upon the
application that is before us. I know there is a
debate as to whether these entities, at least one of

the entities, is a proper applicant but that was
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resolved on a three-two vote. So we have an
applicant. The question is, is there a need for the
plant that's been proposed by these applicants and is
based upon the facts of this case?

I would move that we approve Staff.

COMMISSIONER JOHNSON: Second.

CHAIRMAN GARCIA: There's a motion and
second for Issue 1. All those in favor signify by
saying "aye."

CONMIBSIONER JOHNBON: Aye.

COMMISSIONER DEABON: Aye.

COMMISSIONER JACOBS8: Are we going to put
language in there about the provisions of the workshop
and all of that other stuff?

CHATRMAN GARCIA: Yes.

MR. JENKINS: We don't need to put that in
an Order, do we, Leslie?

M8. PAUGH: No, but we can.

COMMISBIONER JACOBS8: Aye.

CHAIRMAN GARCIA: Does that mean you're
voting for it?

CONMISBIONER JACOBB: Yes. Aye.

CHAIRMAN GARCIA: Okay. So it's four-one
and we're going to put some language that we're going

to go to ——
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COMMISSIONER CLARK: I guess I don't have
the opportunity so say it? You're just assuming?

CHAIRMAN GARCIA: No. You did vote "no," I

theought.
COMMISSIONER CLARK: Have we taken a vote?
CHAIRMAN GARCIA: Yes. I'm sorry.
COMMISSIONER CLARK: Did we take a vote?
CONMISSIONER JOHNSBON: We started down that
road.

CHAIRMAN GARCIA: I thought we did. I heard
the vote. Let me try it again. We have a motion and
a second. In the motion, we're including to have a
workshop on all related issues with this move and this
case to see if we need to go to rulemaking and to
inform the Legislature of any consequences from this
decision. Anything else that we should add, Susan?

COMMISSIONER CLARK: No. I would just like
the opportunity to comment why I'm going to vote no.

CHAIRMAN GARCIA: Absolutely.

COMMISSIONER CLARK: I think a need for 30
megawatts has been shown. I don't think the need for
the entire plant has been shown. And it seems to me
that the Nassau case stands for the proposition that
it's a need to serve utility-specific need. It is not

a Peninsular-wide need. And that's -- you know,
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regardless of the fact the motion to dismiss was
not -- went the other way, it appears to me that that
case still stands for the proposition that you have to
show need, and that need was not shown.

CHAIRMAN GARCIA: I think Commissioner
Jacobs was also in favor of the motion, so all those
in favor signify by saying "aye." Aye.

COMMIBSSIONER DEASON: Aye.

COMMISBSIONER JOHNBON: Aye.

COMMISSIONER JACOBS8: Aye.

CHAIRMAN GARCIA: All opposed.

COMMIBBIONER CLARK: Nay.

CHAIRMAN GARCIA: Passes on a four-one vote.
Issue 2.

COMMIBSIONER JOHNBON: Move Staff.

CHAIRMAN GARCIA: Is there a second?

COMMISBIONER JOHNSON: Second.

CHAIRMAN GARCIA: Does anybody want to make
a comment? There being no comment, all those in favor
signify by saying "aye." Aye.

COMMISSIONER DEABON: Aye.

COMNISBSIONER CLARK: 1I'm trying to decide
now that I've lost the other things -- I mean, you
know, do I decide on ~-

COMMISSIONER JACOBS: I'm sorry.
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CHAIRMAN GARCIA: We're going to take that
back. We haven't voted it out and Commissioner Jacobs
has an issue.

COMMISSIONER JACOBS8: I'm real concerned
that -- well, I guess this is my point, again. Back
there I thought we should have had a contract. And I
guess I lost that on the other --

MR. JENKINS: I think this is the time to
make that decision.

CONMISSIONER JACOBS: OKkay. Let me
reiterate. I think there ought to be a contract and I
think if we do accept that as a criteria, this sets a
very low standard of what that contract should be.

COMMISSIONER CLARK: There's noc guarantee
that it will be built.

COMMISBIONER JACOB8: Right. I mean I have
a copy of it, an agreement here.

MR. JENKINS8: What I hear is we could
probably make approval of this plant contingent upon a
firm binding contract for the 30 megawatts being
executed.

COMMISBIONER JACOBS: Benefits flowing both
ways. As I read this agreement here, it says that
it's initially -- that the condition of providing the

power is that there be producing at electronic energy
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at a cost that results in a reasonable profit and cash
flow to the owner of the facility. If they don't make
a profit, they dontt have to provide the power.

MR. JENKINS: Right. A binding contract
would negate all that language, and we would make this
approval contingent upon -- someone needs to guide me
here.

COMMISSIONER CLARK: Joe, if you don't have
a binding contract, how can you show that it meets the
need?

MR. JENKINS: Well, see, I believe
entitlement is sufficient. Commissioner Jacobs wants
binding contract.

CONMISSBIONER CLARK: Maybe your legal Staff
needs to answer that.

MR. JENKINS8: I would ask them to.

COMMISSIONER JACOBS8: Let me say this: I
have to admit, I was somewhat persuaded by
Commissioner Deason's comments, that we not steer too
far to the other side and we impose very rigorous
requirements here that don't really apply to everybody
else. I want to look at what happens in the normal
course of conduct in these transactions and make this
similar. I don't want to impose anything undue on

them that the IOUs don't have to do when they enter
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contracts with cities or counties -- I mean, cities
and other utilities. But I want it to be on par.

MR. JENKINS8: I can't really help you too
much there. Because I've seen entitlements, I've seen
contracts, to me they are almost synonymous, but I
can't guarantee that.

COMMISSIONER JACOBSB: So these provisions
here, this is like a general course of conduct in
these kind of contracts?

MR. JENKINS8: That's my belief, but I
can't --

COMMISSIONER JACOBS: Okay. Let's just
address that in the rule --

MR. JENKINS: The rule workshop?

COMMISSIONER JACOBS: -- and let's figure
that out.

COMMISSIONER CLARK: Ms. Paugh, do you have
a binding contract here?

MS. PAUGH: In my opinion we do. I will be
the first to admit that the contract is squirrely
because of the --

COMMISSIONER CLARK: Is what?

M8. PAUGH: Squirrely. That's my word for
loose, if you will, because of the out-ability of Duke

if it's not profitable, but I believe it's a binding
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agreement.

COMMISSIONER CLARK: And who determines if
it's profitable?

M8. PAUGH: Duke does, under the terms of
the entitlement.

COMMISSIONER CLARK: Sounds like =-- how does
it bind them to build the plant then?

MB. PAUGH: Well, I suppose it binds them to
make the determination that it's not profitable.

CHAIRMAN GARCIA: That has to do with the
building of the plant, correct?

M8. PAUGH: The ongoing sales.

MR. PUTRELL: It has to do with the
operation, the ongoing operation of the plant once
it's constructed, After it's in the ground and
operating. They can look at their bottom line from
time to time, and if they determine it's not adequate
profit, they can close things down. Again, this goes
to the cost-effectiveness to Duke New Symrna Beach —--
to New Symrna Beach. If it's cost-effective to then,
it's needed on a cost-effective basis. Therefore,
they've made a decision that this is a more economic
choice. They've taken that risk. It appears that if
this plant goes away, there's going to be -- they can

still meet their needs, except they are going to lose
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this lower priced capacity. They're going to have to
pay more to keep the lights on if it does go away.
They've made that leap.

CHAIRMAN GARCIA: All right. But Susan
points out a good point, and I have certain worries
now.

Can Duke come in here, ask this Commission
to make a determination, walks in hand in hand with
New Symrna. Three, four years from now the plant is
operating and they decide this is not == these 30
megawatts are no good for our interest and
then continue to operate and sell power on the
wholesale market, and what they did was use New Smyrna
to get into our wholesale market? Is that what you're
saying that this contract says?

COMMISSIONER CLARK: It appears that to the
extent they run the plant =~=-

MR. FUTRELL: Well, it has to go to the
operation. It doesn't have to go to the agreement
between -- to sell the power.

CHAIRMAN GARCIA: So that's a requirement
anyway, then?

MR. FUTRELL: Correct.

COMMISBIONER CLARK: But the point being

there's no binding contract that they can rely on,
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that if they continue to have the need, Duke continues
to have the obligation to supply; that is not the
basis. It's -- the basis is is it profitable to Duke
then they will continue to supply. If it's not, they
have no obligation to provide. Therefore, is it a
binding contract? Ms. Paugh, you're the one who's
advocating it is a binding contract.

COMMISSIONER DEASON: What happens if our
utilities right now we regulate, they have contracts
to buy, you know, power from other entities. What if
they go bankrupt? I mean, sure it's a binding
contract. Because I know that --

COMMIBBIONER CLARK: They have recourse.

CONMMIBSIONER DEASBON: I'm sorry.

COMMISSIONER CLARK: The point is they have
recourse. They have a remedy. There's no remedy
here.

COMMISBIONER DEASON: Okay. Legal says
there's a recourse here.

MR. PUTRELL: New Smyrna has a recourse. If
it goes away, they will have to contract with another
provider.

COMMISBIONER CLARK: They don't have
recourse against Duke for failure to perform on the

contract. It is their sole discretion to perform or
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not depending on whether they believe it's profitable
to them. Would that be a fair assessment?

COMMISSIONER JACOBS8: Right. I don't even
see any criteria as to what profitability is. It
seems like it's a unilateral determination of them.

CHAIRMAN GARCIA: But if they are running
the plant, they still have to sell to Duke.

M8. PAUGH: That's correct.

COMMIBSIONER JACOB8: That's true, if it's
profitable under their determination.

CHAIRMAN GARCIA: So Duke could walk into
Florida, as it did, with New Smyrna and then five
years from now say this is not profitable and then
take the entire 500-plus megawatts and sell them on
the wholesale market and not sell them to the City.

MS. PAUGH: That's a possible scenario, yes.

CONMMISSIONER DEASON: The City can turn off
the water to them too. (Laughter)

COMMISSIONER JACOB8: That's a good
recourse.

MR. JENKINSB: That's the recourse.

COMMIBSIONER CLARK: Well, I think, you
know, all kidding aside, that is a point, as to
whether or not they have a binding agreement.

Would it be your opinion that for purposes
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of the Ten-Year Site Plan, with this kind of
agreement, can they rely on the power in determining
the amount of power they have to serve their load,
would you consider this could be firm capacity?

MR. JENKIN8: Yes, I would. The 30
megawatts.

COMMIBSBIONER CLARK: Why would you consider
it to be firm?

MR. JENKIN8: Because it's as loosey-goosey
or squirrely as some of the other capacity additions
I've seen in the Ten Year Site Plan.

M8. JAYE: Commissioners, might I add that
it is a contract. There has been offer, acceptance
and consideration. So there is no guestion that there
is a contract here. And whether the parties have
chosen to have equitable terms where there's equal
giving on both sides is not really the issue. There
is a contract.

COMMISSIONER CLARK: So you're saying there
is a binding contract.

MB8. JAYEB: There is a contract. Now, the
terms of the contract may be, as Ms. Paugh says,
squirrely, but there is contract. There has been
offer, acceptance and consideration.

CHAIRMAN GARCIA: ILeslie, could we require a
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contract at this point?

M8. PAUGH: I believe --

CHAIRMAN GARCIA: Could we approve this
contingent on Duke having a firm contract for 30
megawatts at that price with the City of New Smyrna?

M8. PAUGH: Commissioner, I'd like to
preface my answer by stating that I believe we do have
a contract, and I said that a few minutes ago, and I
do believe it's a binding contract. Yes, it's got
some loopholes in it, but --

(Simultaneous conversation.)

COMMISSIONER JOHNSON: Can we take out this
term?

COMMISSIONER JACOB8: We can reform the
contract, can't we?

COMMISSIONER JOHNBON: But the issue is can
we take out this term? Can we change that term?

M8. PAUGH: Well, there was a comma in my
statement. So having said that, I can also say that
the Commissioners have the discretion, in my opinion,
to add a condition to their approval other conditions
to the contract. Make it firm. Take out the
profitability.

CHAIRMAN GARCIA: Hang on one second.

Commissioner Clark, do you feel we can do that on
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this? I'm asking you, you know, as a legal expert.

COMMISBIONER CLARK: Conditional approval?

M8. PAUGH: Yes, we have that ability.

CHATRMAN GARCIA: Okay. Because I certainly
-~ I certainly -- you know, I think Commissioner
Deason made a very good point. But it just strikes me
that -~ I mean, we do have a contract. I don't know
if we need to go any further than that. Staff is
saying we have a contract.

COMMISSIONER DEASON: Well, whether we have
the legal authority to do it is one question. Now,
the next guestion is should we?

And the City of New Smyrna has entered into
an agreement. They have the obligation to provide
service to their customers. They are comfortable with
this., I'm not so sure it's our position to
second-quess them in their contract negotiations.

And then, further -- I know there's
disagreement on this point -- but further it's my
belief that Duke has applicant status whether they are
walking hand in hand with New Smyrna or not. And that
there is a need, an economic need, for whether if it's
480 or 500 or 530, whatever it is, that approval of
this is not contingent upon there being 30 megawatts

sold to the City at 18.50 per megawatt regardless of
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whether it's profitable or not. I don't think --
that, in my opinion, is not critical. So I don't see
any need to make it contingent upon the contract.

CHAIRMAN GARCIA: A point well-taken.

COMMISSIONER CLARK: Just so I'm sure, is
that if a utility comes in and it's -- with a binding
contract with a -- is this the same criteria we're
going to apply to our utility that serves at retail?
Have we set up two different criteria: If it's a
merchant plant, it's one way of looking at it; and if
it's a plant proposed by a retail utility or someone
they contracted with, it's another way of loocking at
it?

COMMISSIONER DEASON: I think there are
numerous issues that follow which address that. And a
lot of these issues which I think restate the same
question several times over. And I think that's
probably something we're going to get to.

This very narrow issue is, if you read it
very carefully, is just a question: Is there an
agreement? And, of course, now, it goes on to whether
it meets -~

COMMISSIONER CLARK: Yes, but the Staff says
-=- it's a legal binding agreement.

COMMISBIONER DEASON: -- the needs according
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The Staff says it's a

legally binding agreement. oOkay. Maybe it's just a
point that I disagree with.

CHAIRMAN GARCIA: We had a motion, I think.

COMMISBSBIONER JOHNBON: I second.

CHAIRMAN GARCIA: And a second. All those
in favor signify by saying "aye."

COMMISSIONER DEASON: Aye.

CHAIRMAN GARCIA: Aye.

COMMIBSBSIONER JOHNSON: Aye.

CHAIRMAN GARCIA: All those opposed?

COMMISSIONER CLARK: Nay.

COMMISSIONER JACOB8: Nay.

CHAIRMAN GARCIA: Okay. It passes on a
three~two vote.

Issue No. 3.

COMMISSIONER JOHNSON: Move it.

CHAIRMAN GARCIA: There's a motion. 1Is

there a second?

question.

last paragraph on Page 72.

COMMIBSSIONER DEASON:

CHAIRMAN GARCIA:

COMMIBSSBIONER DEABON:

FLORIDA PUBLIC SERVICE COMMISSION
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paragraph says that the 5l4-megawatt project is needed
because 30 megawatts are needed by the City.

MR. JENKINB: You need to insert the phrase
"cost-effective" someplace in that sentence.

COMMIBSSIONER DEASON: Well, even making that
change, I guess the essence of my question is, is
Staff saying that the only way that this project is
needed is because there are 30 megawatts that are
being provided to the City? That's what makes this
project needed.

MR. JENKINB8: Well, that was your vote on
Issue 1 that it can be either.

COMMISSIONER DEBASON: That's what I'm just
trying clarify trying because -- I mean, I'm trying to
be consistent.

MR. JENKINS: I interpret your vote on
Issue 1 that the approval can be either the
cost-effectiveness basis to the retail serving utility
or as the raw merchant plant.

COMMISSIONER DEABON: But I don't want that
language to be interpreted that that's the only reason
this plant is needed is because it's providing 30. I
mean, it may be an additional reason that the facts
support here, that we are recognizing that 30

megawatts are being provided, and that there has been
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an established need determined by that entity, which,
I think, is no question in an applicant. So if you're
just providing that as additional factual information,
that's fine. But if you're saying this project is
needed only because 30 megawatts of it is being
provided to the City.

MR. JENKINS: Right,

COMMISSIONER DEBASON: What is this, the
former?

MR. JENKINB: This is like you saidqd,
additional information based on your vote in Issue 1.

COMMISSBIONER DEASON: I would move Staff.

CHAIRMAN GARCIA: Because there's a motion
and a second on Issue No. 3.

Commissioner, did you want to add the word
"cost-effective" there in that paragraph? I mean, I
don't think it --

COMMISSIONER DEASON: I'll never vote
against being cost-effective.

CHAIRMAN GARCIA: So we'll add
"cost-effectiveness" as a phrase in that second
sentence.

All right. We have a motion and a second.
Commissioner Jacobs, do you have a comment?

COMMISBIONER JACOBS8: Read that for me now
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with that change. I'm sorry, I wasn't listening
closely. This change you just did.

CHAIRMAN GARCIA: ©Oh, it is there. 1It's
cost-effective. Is that what you -- it's in the third
sentence. We don't have to add it. 1It's in the third
sentence.

COMMISSIONER JACOBS8: That -- given my -- I
won't go back into all of this, but I think I'm
persuaded on the whole to go along with this. But
that sentence goes against all of the stuff we talked
about before. And I'll just say that -- I may write
something on here just to bring that out, but I won't
belabor it anyway.

COMMISSIONER GARCIA: Okay. There's a
motion and a second. All those in favor, signify by
saying "aye."

COMMISSIONBER DEASON: Aye.

COMMISSIONER GARCIA: Aye.

COMMISBIONER JACOB8: Aye.

COMMISSIONER JOHNS8ON: Ayve.

COMMISSIONER GARCIA: All opposed?

COMMISSIONER CLARK: Nay.

CHAIRMAN GARCIA: It passes four-one.

Issue No. 4.

COMMISSIONER CLARK: We're bootstrapping
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this here, right? There's no need for that unless you
find the need for the 30 megawatts, right?

MR. JENKIN8: Right. But, again, this is
just the additional information based on the vote in
Issue 1.

COMMISSIONER JOHNSON: Why do we need to
address this issue?

MR. JENKINS8: We don't need to.

CHAIRMAN GARCIA: Commissioner, that's my
fault. Clearly, all the parties had a lot of issues.
I tried to remove as many of them, but this was a
complex, huge docket and I =-- you know, it's in
there.

We don't necessarily need to address it
after what we've already done, but in an effort to
make sure that we had as whole and complete a record
and discussion on this issue, I allowed -- better that
it be in and we don't rule on it than it not be here
at all.

COMMISSIONER DEASON: Well, see, I think the
real determination on Issue 4 has already been
determined. And what it's saying is that it doesn't
matter. For Duke New Smyrna to be an applicant, we've
not determined that they've got to show a need in and

of themselves for the 484. So, you know, at this
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point I think it's a moot issue.

COMMISSIONER CLARK: Let me ask you a
question, though. As we get further out and we have
more and more merchant plants, what it seems we're
deciding here is there is a right to build a merchant
power plant. If you don't affect the ratepayers by
moving it into rate base, you are free to build a
power plant.

COMMISSIONER DEASON: No, not at all,
because we're just the first step in that process.
There are numerous steps they have to go through
before plant can actually be built.

COMMISSIONER CLARK: What you're essentially
saying is there is no necessity of showing any need
here, and we ought to be bypassed completely.

MR. JENKINS8: I don't think so. We have the
subsequent docket we're going to open up and the
workshop dealing with the caps.

COMMISSIONER CLARK: Yes. But the argument
being advanced here is because it doesn't go into rate
base, it is cost-effective to the ratepayers because
they will not bear any of the cost except when they
buy the power. So you're really making no
determination of need. You're letting the market make

that determination completely.
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MR. JENKINS8: Not with caps. We're going
part way here; we're not going --

COMMIBSIONER CLARK: Joe, just let me finish
my thought.

What you're saying is the market should
determine it. By this decision here you're saying you
don't have to show a need.

MR. JENKINS: I disagree with that.

COMMISSIONER JACOBS8: There was no criteria
with stop building. There will be a decision about
purchasing.

MR. JENKINB: There will be a decision about
purchasing.

COMMISSIONER JACOB8: There's nothing here
that's going to stop building.

MR. JENKINS: The cap will stop them from
building. We can't open the floodgates.

CHAIRMAN GARCIA: VYes, Joe, but Susan is
right, there's no cap right now.

MR. JENKINS: There is no cap right now.
You're right.

COMMISSIONER CLARK: We would not be able to
impose a cap on the basis of it's not cost-effective.
Because you're just saying -- what you've said here,

as long as the ratepayers don't have to bear it, it's
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cost-effective to themn.

MR. JENKINS8: Wait a minute. What we're
saying here -- remember, Issue 4 was written up in the
context of a co-applicant utility. See, this
recommendation is moot, should I strike it? And then
your gquestion --

COMMISEIONER CLARK: Joe, that doesn't
obviate the need to answer the question. The question
is -~

MR. JENKINS: But your question goes are we
opening the floodgates? And my answer is the only way
you can stop the floodgates is with the subsequent
workshop and docket.

COMMISSIONER CLARK: But then your rationale
is going to be that we don't need it; is that right?

MR. JENKINS8: That we don't need a cap?

COMMISSIONER CLARK: No. We have a cap,
therefore -~ yeah, therefore, we don't need the next
unit. When you have made the determination that it's
needed here because it isn't -- the costs are not
going possible to be borne by the ratepayers. It
seems to me it's an inconsistent position.

MR. JENKINS: I don't sense that at all.
With the subsequent docket.

CHAIRMAN GARCIA: let's forget about the
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subsequent. We're here, Joe. We're here where there
is no docket. We may not come to an agreement on the
rule. We may not be able to get a majority. Susan's
point is, is there a need for a determination of need
by a utility that's not going to put it into its rate
base; Is there a need for a determination of need
hearing before this Commission?

COMMIBSIONER CLARK: That's right. Thank
you.

CHAIRMAN GARCIA: It's the first time I've
ever been able to restate Susan's position here.

COMMISSIONER CLARK: The point being, if
that is your determination of need, we are not
determining anything here. We're saying let the
market determine it. And there's no reason for them
to come to us first. But the fact of the matter is
the Legislature says they have to come back to us
first. So what are we doing? We need to determine --
Mr. Chairman, I'm going to go back to my other
argument which argues why the majority is wrong, but
you can understand that --

CHAIRMAN GARCIA: Do you agree with that
argument, Leslie? 1Is that legally what we've done
here?

COMMISSIONER CLARK: What is the basis of
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finding need for the 400-and-some-odd megawatts? Why
is it needed?

M8. PAUGH: It is the cost-effectiveness of
the plant.

COMMISSIONER CLARK: Why is it
cost-effective?

M8. PAUGH: There was evidence in the record
regarding the reserve margins and overall Peninsular
reliability problems, and that is an analysis that has
been made in prior Commission decisions.

COMMISSIONER CLARK: And then was rejected
in the Duke -- in the New Smyrna -- in the Nassau
cases.

M8. PAUGH: Portions of it, not all of it.
The statewide need presumption was overruled.

COMMISSIONER CLARK: So that is the need;
that it was needed on a statewide basis. Now, how do
we determine that this is the most cost-effective,
then, if we don't do a comparative analysis? If our
determination is based solely on the fact that we're
not going to put it in rate base, how do we know that
this is -- we don't make a determination that this is
the most cost-effective?

M8. PAUGH: It was the presumption of

statewide need that was overruled, not the ability to
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determine whether or not there was statewide or, in
this case, Peninsular need.

CHAIRMAN GARCIA: All right, Leslie. Let me
ask the question, then. Let me go another step.
Tomorrow =-- in the next few weeks I know the companies
all have one or another dockets about building more
generation. Duke shows up with another plant. This
time they are not with New Smyrna. They just got a
550-megawatt plant and they show up. Why do we do a
determination of need? What is the issue? What is
the criteria for a need determination after this
decision?

M8. PAUGH: In my opinion --

COMMISSIONER GARCIA: And they're not going
to charge the ratepayers. Let me begin with that,
because it's important.

M8. PAUGH: In my opinion, the criteria are
not affected. We still have the same 403.519
criteria. That is not altered. We review it on that
basis.

CHAIRMAN GARCIA: And you would then -- they
would have to come in and determine that there was a
need, whether it be with a local municipality as their
partner or whether it be simply that they come in and

say, "There's a need in Peninsular Florida, and I want
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to serve it."

NS. PAUGH: Yes.

COMMISBIONER CLARK: And how do they show
that need?

MR. FUTRELL: You'd have to get into
viability of the plant. You'd have to make some
assessment of the viability of the plant.

CHAIRMAN GARCIA: Viability in what sense?
Viability financially?

MR. FUTRELL: Is it a real project? 1Is it
really going to come on line and provide potential
benefits to the ratepayers and not just something on
paper? Not some back-of-the-envelope proposal.

CHAIRMAN GARCIA: Yes, but why do we --
Susan makes a very good point. Why do we care? And
let me tell you something, I'm not far on either
position. I'm just saying if the ratepayers aren't on
the hook, why do I care if they want to build a power
plant? Because there are other steps that they still
have to go through. They have to go before the siting
board. They still have to meet the DEP requirements.
And they may have to meet some other criteria that
we're going to determine into the need process. But
after this decision, what do they need to show? They

just need to show a statewide need, and they need to
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show that it's a serious project. Why would they need
to show it's a serious project?

MR. FUTRELL: I think we just need to have
some comfort before passing that it is going to
potentially be there.

CHAIRMAN GARCIA: Why?

COMMIBBIONER CLARK: We're not counting it
in the margin reserve. So we don't.

MR. FUTRELL: Right.

CHAIRMAN GARCIA: Jce? You've turned
yourself off.

MR. JENKINS8: Oh, I'm sorry.

It's a very good question, is what do we
determine -- what is the basis to determine the need
in future merchant plant applications. Of course, my
answer originally was the cap. But that doesn't seem
to be acceptable.

CHAIRMAN GARCIA: Well, because it doesn't
exist right now.

MR. JENKINS: It doesn't exist right now.

COMMISSIONER CLARK: It's not consistent
with your logic.

MR. JENKINS: Well, vou know --

CHAIRMAN GARCIA: I wouldn't go that far., I

think you could make that argument. I think there
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could be a cap.

MR. JENKINS: I think the next argument you
could make is that it will lower wholesale prices
either on the broker or just on the wholesale market.
And that is in here. We have that as one of the
issues someplace.

CHAIRMAN GARCIA: I'm convinced that the
market works. But Susan makes a very valid point. If
FPC comes into this Commission and asks to build a
plant, like they may very soon, and they come in and
they say, "Commissioners, I'm going to put this inte
rates."” Then we need to open a determination of need
docket, and we investigate it. But if FPC comes in
here and says, "Commissioners, I'm just building a
merchant plant. What need do I need to determine?
The ratepayers aren't on the hook."

MR. JENKINS8: Right.

COMMISSIONER GARCIA: "What viability do I
need to demonstrate? The only viability that I
need —-" and I'm trying to figure it out, too. Maybe
for reliability's sake -- we may say something
different with FPC because there are other criteria
that guide them before us. But the truth is they can
build a plant, or FPL can come in here and build a

merchant plant after this decision is in place.
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COMMISSBIONER CLARK: What it boils down to
me is that we are saying there is a right to build a
merchant plant. And I'm concerned about that. I
think it was clear in the statutes that have been
enacted and the seguence in which they have been
enacted, there was never an --

COMMISSIONER JACOBS: I don't think so.

COMMISSIONER CLARK: -- an idea that it
should be a right. It should be a privilege. And it
should go through this process and there should be
some determination of need. And by the recommendation
today you're saying that we do not make a
determination of need when it's a merchant power
plant.

MR. JENKINB: I don't think so. If a
merchant plant owner came in here with a high-cost
plant, say a coal plant that had very high cost, an
average operating cost of, say, $60 per megawatt-hour,
I think we would turn it down.

COMMISSIONER CLARK: How do you know that
this isn't a high-cost plant? You didn't get that
information here. You only looked at how much it was
going to cost New Smyrna. You said that's a good
deal, and you never looked at the parameters because

they didn't provide it, as I recall.
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COMMISBIONER DEASON: We had extensive
testimony on the cost-effectiveness of the plant. And
even there was testimony provided concerning the
dispatch of units in Florida, and we had to continue
them ——

MR. JENKINS: Very detailed testimony.

COMMISSIONER DEASON: -- and where it would
fit on that continuum, and the =--

MR. JENKINB: Precisely.

COMMISSIONER DEASON: So I think that there
is a requirement to show cost-effectiveness in that
sense, but not to the degree that we get involved when
we're approving the contract, a binding contract on a
30-year horizon. I think we have a resppnsibility to
make sure that the project is viable.

MR. JENKINS: Right.

COMMISSIONER DEABON: We also have
responsibilities to look at fuel diversities, where
it's being built or whether it's going to be a problem
with the transmission systems. But in all -- in
reality, though, before someone has the sophistication
of Duke who is willing to invest $160 million, you're
pretty well assured that they've loocked at all of
those things. But that doesn't relieve them of the

obligation just because they say, "I want to build a
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merchant plant," you know, "Stamp my approval card," I
don't think we're there yet. But I think to answer
the question, I think, yes, there is a different
standard from the way we've done things before.

MR. JENKINS8: And we would test those
parameters as we did in this case.

COMMISSIONER CLARK: Wait a minute. 1Is
there a different standard for a merchant plant than a
pPlant that's going to go into rate base? Or a plant
being built by a utility -- and their proposal is that
it go into rate base -- because I would reiterate that
a finding of need does not make it automatically
prudent.

MR. JENKINS: I don't know if there's a
different standard, but we would probably loock at it a
lot harder when we're binding customers.

COMMISSIONER CLARK: You would, in fact,
look at all of the parameters of it and the cost of
it, and you'd require them to go through the bidding
rule to determine that this was --

MR. JENKIN8: If it was an investor-owned,
that's correct.

COMMISSIONER CLARK: So it as a different
standard. The standard you appear to use here -- and

I could be wrong -- is that it -- as long as the
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ratepayers aren't going to bear this cost and it's a
pure merchant plant, then it is cost-effective.

MR. JENKINB: Again, if someone came in with
a high-cost coal plant.

COMMIBSSIONEBR CLARK: Just this
recommendation. Where have you caveated it in that
way? You haven't. The analysis with respect to
whether or not it is cost-effective is simply that it
won't be borne by the ratepayers. Have I misread
that?

MR. JENKINS: No.

CHAIRMAN GARCIA: You have. Because it also
premises the 30-megawatt need and that that is
definitely cost-effective for the ratepayers.

COMMISSIONER CLARK: Okay. Well, let's
assume the next merchant plant comes in without -- you
said that they don't have to be tied to --

MR. JENKINB: Let's say another identical
Duke comes in; is not a high~cost one, a low-cost one.
In reality, it would be hard to distinguish between an
identical Duke-type plant and this coming in.

COMMISSIONER JACOBS: What about 2,0007?

MR. JENKINS: 2,0007? Well, I was going to
suggest a cap of 4,000. But, again, we're getting

into that cap talk again, and we don't want to do
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that.

CHAIRMAN GARCIA: Let's say somebody shows
up tomorrow with a 2,000-megawatt plant. What do we
do?

MR. JENKINS8: I'm not sure what we would do.

CHAIRMAN GARCIA: Susan makes a valid point
that what criteria have you left here that we can rely
on?l I mean, try to understand, I'm not berating you,
because I can arque the free market side, that Duke is
not going to build a 2,000-megawatt plant. There's
not a need for it in Florida. And Wall Street is not
going to bankroll an unnecessary plant in Florida.

But let's say Duke came in here to build a
2,000-megawatt plant. What criteria could we use to
tell them to go away?

MR. JENKINB: Commissioners, I have some
ideas. They are not in the record. What I would do
is I would like to, perhaps in this subsequent docket,
require a diversity of ownership so we dilute market
power on the wholesale market.

CHAIRMAN GARCIA: These are all sorts of --
these are all sorts of issues that aren't before us
here.

MR. JENKINS: That's correct.

CHAIRMAN GARCIA: Clearly, when we finish
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here today -- when we finish here today, it may be
Duke, it may be FPL, it may be some of the people who
are listening in on the phone, are gocing to show up in
Florida. And they're going to say, "I want to build a
merchant plant. I've studied your margin reserves in
Florida. I think they are low. I think I can pop up
a plant in year-and-a-half and make money."

MR. JENKINB: And make money.

CHAIRMAN GARCIA: So it begs the question.
We have a determination of need proceeding in the law
of this state that we're required to conduct. Now, we
can do that as wide or as narrow as we want. Susan
seems to think that it's a very narrow determination
on certain points. That's fine. I respect her
position. We believe that we have a certain amount of
discretion in that. 8Soc my question then goes to what
discretion are we leaving ourselves on these projects?

Now, on an economic basis you're absolutely
right. No market is going to build a power plant. I
don't even know why you're talking about an expensive
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