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CASE BACKGROUND 

By motions for r econsideration f iled January 2 6 , 1999 , the 
Off i ce of Pvblic Counse l (OI?C) and the Flodda Industria l !Power 
Users Group (F!PUG) urge the Commission to recons ider Orde r No . 
PSC - 99- 0075 -FOE'-EI (Order No . 99- 0075) , issu ed January 11 , 1999 . 
I n its Motion for Reconsideration , OPC asser t ed t hat the Order 
reflects mistakes o f law and fact . ri PUG joi ned i n OPC ' s Motion 
Eo · Reconsideration . On febr uary 8 , 1999, Tampa El ect ri c Company 
(TECO) filed a Resp onse to Office o f Publi c Counsel ' s Motion for 
Recons ideration and t he Joi nde r Therein by t h e Flo rida Industr ial 
Powe r Users Gr oup, urging t he Commission to uphold its original 
Order . 
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DIScuSSION OF ISSUES 

ISSUE 1 : 
g ranted? 

Shoul d FIPUG a nd OPC ' s motions for reconside ration be 

RECOHHENQATIQN : No . FIPUG and OPC ' s motions for r tconsidera t ion 
should not be g r anted . These motions raise t wo issues al rc.:tdy 
d i sposed o f i n this proceed i ng , the c hoice o 1 stc~ Lu te and Lh ·~ 
su f fic iency of t he e vide nce . OPC and FIPUG ' s argument that TECO 
must proceed unde r Sect ion 366 . 825, Flo rida St<.~tutes , ra tlwr than 
Section 366 . 8255 , Flor ida Statu t es , has been consider ed and 
r ejected by t he Commission . OPC and Fl PUG ra i sed this argument in 
their motions to d ismiss , wh ich were den ied by Order No . PSC- 98 -
12 60- PCO-EI, issued September 22 , 1998 . The Commiss i on ' s decision 
concerning f ue l s avi ngs i s s uppo rted by compe t ent substantial 
e vidence . Therefore, the motions for reconsider a t ion s hould be 
deni ed. [Jaye , Boh r mann ) 

STAFF ANALJSIS : St a ff notes that FI PUG' s MoUon fo r 
Recons i de ra tion me rely joins in OPC' s without fur t he r comme nt , 
t he r e fo r e , s t a ff will address the a rgume nts contained i n OPC ' s 
Mot i on f o r Reconsideration because i t s peaks fo r both pa r ties . 

I . STANDARD FQR MOTIONS FOR RECONSI DERATI ON 

It is wel l set t led that an age ncy ma y reconsid~r its f i nal 
Order if t he Orde r i s f ound t o have been based on mista ke o r 
inadvertence . people ' s Ga s Sys t em. I nc . v . Mason , 187 So . 2d 335 
( fl a . 1966). The purpose of a motion fo r r econsiderat i o n is t o 
b r ing to the a t tent i on o f the agency s ome matte r that i t overl ooked 
o r f ai led to consider when it rende r ed i ts Orde r . Diamond Cdb Co . 
v . Yi ng , 146 So . 2d 889 (Fla. 1962 ) . The mere fac t that a pnrt y 
d 1 sagrees with t he Orde r is not a basis fo r reargui ng the case . .LQ . 
!~vr is r e we ighing the evidence a s ufficient basis fo r 
reconsideration. Sta t e v. Green , lOt. So . 2d 817 (Fla . 1st DCA 
1958) . I n this i nstance , s taff bel ieves that neither OPC no r flPUG 
have shown tha t Orde r No . PSC- 99- 007 5- FOF- El , issued January 11 , 
1999 , was based upon mistake of law o r f ac t o r upon inadve rte nce . 

II . OPC AND FIPUG' S ARGUMENTS 

First , OPC and FIPUG a r gue that the Commission made a mista ke 
of fact and law in i ts Orde r which s hou l d lead to r econside ration . 
OPC a nd FI PUG asse r t t ha t t he Commission has to r e nde r Section 
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366 . 8255 , Fl o r i d a Statutes , s ubo rdinate to Section 366 . 825 , Florida 
Sta tu tes , because t he two statutes , in OPC and FIPUG ' s op i n 1on , 
addr e ss the s ame s ubject matte r . OPC and F I PUG arg ue t ha t Section 
366 . 8255 , Flo r i d a Statu tes , i s mo r e gene r al than Section 366 . 825 , 
Flo r i da Statute s , a nd, t herefo re , must be controlled b y Ser.t ion 
366 . 825 , Florida S t a tutes . Chris to v . St atP Dep t . of Ban king t. 
Fina nc e , 6 49 So . 2d 318 , 32 1 ( Fla . 1st DCA 1995) . 

Seco nd, OPC and FIPUG argue tha t t he Cornmission made a mistake 
of f act in relying upon fuel savings i n f o r matio n p r o vided by T~CO . 
OPC and FIPUG a s s e rt tha t information is no t in t he r eco rd 
conc e r ni ng whether TECO has pro ve n t ha t i t w1ll r ealize fuel 
savings f r o m burni ng l owe r cost h i g h s ulfur coal and petroleum coke 
wh ich will offset the c ost o f the flue gas desulfu rization system 
( FGD) and result in net savings to TECO c ustome r s . 

III . TECO' S RESPONSE TO OPC AND FIPUG' S ARGUMENTS 

TECO re s ponded t o OPC a nd FIPUG ' s f i r st a r g ume n t by noti n g 
t ha t OPC a nd FIPUG' s argument that TECO must proceed under Section 
366 . 825 , Flo rida St a tutes, ra the r tha n unde r Section 366 . 8255 , 
Flor ida Statutes, wa s alrea d y made be ( ore the Comm i ssion in th e 
motions t o dismiss. TECO a s se r ts tha t Sect i on 366 . 8255 , Flo r i d a 
Stat utes , authorizes utilities t o c ome be f o r e t he Commission for 
p r i or a pp r o val of singular e nviron men ta l compl i a nce acti v it i es . 
Comprehensive environmenta l comp lia nce p lan s are deal t with und e r 
Section 366 . 825 , Flo r i d a St atutes . TCCO po in ts out that such 
interpre t a tion o f the se s t atutes ha s been u sed b y th e Commiss i o n 
befo re in In Be : Petition for Recove ry o f ~nv i ronmen ta l romoli~nce 
Costs b y Florida Po we r & Light Company, Orde r No . PSC- 93- 1580- FOF ­
EI , i ssue d Oc t obe r 29 , 1993 , i n Docket No . 930661 - El , a nd in In RP : 
Tampa Electric Compa ny, Orde r No . PSC- 96 - 1048-fOF- EI , issued August 
14 , 199 6 , in Do c ke t No . 960 688-EI . 

TECO r e s po nde d t o OPC's second a r gument b y asserting that the 
Commiss i on was entitled t o rely upon th<! testimony of e xpert 
witnesses as t o fue l sav i ngs . Tnt ' l Mi nerals a nd Chemjcal Cor p. v . 
r~ r~ yo , 336 So . 2d 548 , 552 (Fla. 1976) . TECO poi nted o ut that OPC 
agreed i n i t s prehea r i ng sta t e me nt t ha t TECO had demonst r ated t h~t 
its proposed FGD s ystem was the mos t cos t-c!fecti ve comp liance 
opti'>n ava i lable . (QPC pre he a ri ng s t at eme n t at page 3 , I ssue 5) . 
TECO aff irms t hat i t made c ertain confidentia l information 
pcnaining t o f uel fore c a sts available i n Witness He r nande z ' s 
Exhi bit 14 . TECO asserts t hat OPC and FIPUG c hose not t o consid e r 
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this data or to execute non-disclosure ag reemen ts , and , the refo r e , 
the information we nt unchallenged and unrebu tted . TECO asse r ts 
that OPC a nd FIPUG are attempting to rea r gue the case mC't c ly 
because they do not agree wi th its outcome in derogation o f the 
standard set f o rth in Diamond Cab , supra . 

TECO asserts that the Corrmission' s decision 1n Order llo . PSC-
99- 0075-FOF-EI , issued January 11 , 1999, s hould not be 
reconsidered . TECO maintains that the motions f o r reconsider.:~tion 
s hould be denied. 

IV . CONTROLLING STATUTE 

OPC and FIPUG argue in their motions f o r r econs iderdlion, as 
the y did in their motions to dismiss , tha t Section 366 . 825 , Flo t ida 
Statutes , and not Section 366.8255, Flo rida Statutes , qovcrns his 
docket. This argument was made befo r e t he Commission at he Ac;cnda 
Confe rence held on September 1, 1998 , on s taff ' s recommenda 10n to 
deny the motions to dismiss in this docket . The Cc~~iss ion denied 
the motions to dismiss . Staff believes that OPC and FI PUG a rg ue 
t he same grounds i n t hei r motions fo r r econsideration . 

OPC and FIPUG assert that both Section 366 . 825 and 366 . 8255 , 
rlo r i da Statutes, address the same subj ect ma tter . (OPC 11otion at 
3) . Staff agrees, but only to the extent that both statutes 
address the Commission's jurisdiction for the dete rmination o f 
prudent environmental costs for ma ndated compliance . Jn 
f urthe rance of this argument , OPC and FIPUG urge the Co~nission to 
adopt their principle of statutory construc t ion , that the more 
specific statute , that is, Section 366 . 825 , Flo r ida Stotutes , 
cont r ols the more general statute , Section 366 . 8255 , f lo r i da 
Statutes . OPC and FIPUG state that the Commission must "app ly 
princ iples of statutory constructionu to decide t hat Section 
36' . 825 , Florida Statutes, is the contro lling statut.e . (OPC 11otion 
at 4 ) . OPC and FIPUG' s legal argume nt relies on "rudimentary rules 
of sta tutory construction . u Staff points out t hat fo r •very 
sta tutory construction precept , there a r e others suggesting the 
opposite outcome. 

Sta ff directs attention to the l egislative hi s t ory of Section 
366 . 825 , Florida Statutes. This statute was f i r s t enacted in 1992 . 
Section 355 .8255 , Florida Statutes, was enacted in 1993 . When staff 
loo ks at "rudimentary r ules of statutory construction,N as urged by 
OPC, staff finds that the statute enacted last in time controls , 
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if the t wo statu tes cannot be r ead ! n pari materi~ , as they cannot 
be i n t his case . State V. Dunma nn, 427 So . 2d 166 (Fla . 1983) , As k~w 
v . Schus t e r , 331 So . 2d 297 (Fla . 1976 ) , Ar vida Co rp . v . Cit y oi 
Sara sota , 213 So . 2d 756 (Fla . 2d DCA 1968) . 

Staf f fu r the r notes that not only is the ldst e xpress1011 o l 
legislative will e nac ted cont rolling ove r previous c xp r ess1 o ns o t 
legislative will in t he same o r d if f ere n t sta t ute de<.~ ling with the 
same s ub j ect matter (See: State v, Dunmann s up ra) , t he last st..ltute 
in orde r o f arrangement is controlling in the case vf con f lic ing 
statut e s o r statutory provisions on the same subject matte r. Sta e 
v . City o f Boca Raton, 172 So . 2d 230 (Fl a . 1965) , Kiesel v . Graham , 
388 So . 2d 594 (Fla. 1st DCA 1980) , Spe ights v . State , 414 So . ?d 57 4 
(Fla . 1s t DCA 1982). 

Howe ver , staff believes that the t wo p r i nc iples of sL~tu o r y 
const ruc tion described above s hould be incorpo rated wi th ,. h i r d , 
r.amely , the principle that confli cting statutes should be com; r uod 
t o g i ve both statutes an a r ea of operation . City o f Punta Go r rla v . 
McSmith . I nc ., 294 So . 2d 27 (Fla. 2d DCA 1974 ) . As to t he instant 
case , t his construction leads sta f f to conclude that Section 
366 . 825 , Florida Statutes , covers compre hensive Cl ean Atr 1\ct 
compliance plans and Sect ion 366 . 8255 , Florida Statutes , covers 
cos t r ecovery f or singular e nvironmen t al compliance actlVlties . 

Sta ff also believes tha t the Commission has stated what it 
believes to be the operat i ve a rea o f Section 366 . 8255 , Floc ida 
Statues , i n Order No . PSC-94-0044- FOF-El , i ssued Ja nua ry 12 , 1994 , 
i n Dock~t No . 930613-EI. In that Or de r, t he Commission sta t ed t ha t 
Sect i on 366 . 8255 , Florida Statutes , " a u t ho r izes the r ecove r y of 
prudently incurred environmental compl i ance costs t h roug h t he 
environmental cost recovery factor." l!owe ver t he statute docs not 
p reclude a uti lity facing the nee d t o comply with a ny a nticipated , 
man ''lted e nv ironmental legislatio n f r om comi ng be f o re the 
Commiss i on with an environmental c ompliance act1 v1ty f o r prudence 
r e view under Section 366.8255, Fl o r ida Statu t es , before b r i nging 
the ac tivity befo re the Commission in a cost recove ry p r oceed1ng . 

In craf ting i ts interpretation o f Section 366 . 8255 , florida 
Sta t utes, thus, the Commission followed t he mos t i mportan t 
pr inc i ple of statutory construction by not r e qu i ring that the 
s t atute last in time or o rde r o f a rrangement, Sec tio n 366 . 8255, 
Florida Statutes , "trump" the prior l egi s l a tive pronouncement f ound 
i n Section 366.825, Florida Statu t es . The Commi ss i on a l so dVoideo 
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r epealing Section 366.8255, flo r ida Statues, by impl ication , as 
would ha ve been the case if the Commission adopted OPC ' s 
i nterpre tation that the more specific statute must cont ro l the mo re 
general . OPC i tself stated that if its method of statutory 
const ruction were followed, the Commission would have to decide 
which statute was operative and which was a nullity . (OPC Motion at 
4 ) . The Commission has enunciated a mea ns of giv ing both statutes 
a n area of operation without r e nde r ing one o r Lha OLhcr 
ineffective . Staff believes that thi s is the guiding principle o t 
statutory construction based upon the belief LhaL Lhc leqisld t utc , 
in passing laws, intends for each law Lo ha ve an a rea o f opcro t i on . 

Staff belie ves that the Commission ' s interpretat i on of SccLi on 
366 . 8255, Florida Statutes, as explained i n Orde r No . PSC-98-1260-
PCO-EI , i ssued September 22, 1998, wa s co rrect . The refor e , staf f 
recommends that OPC and fiPUG have no t demonstrated a mi sta ke o f 
law on the part of the Commission. 

V. fUEL FORECAST DATA 

OPC and fiPUG allege t hat there is i ns u f(icien t evidence in 
the reco rd concerning fuel savings. Staff believes the evidence in 
the reco rd regarding TECO' s fuel price fo recast s upports the 
Commission' s decision in Orde r No . PSC- 99- 0075-FOF- E!, f o r the 
r~asons discussed below. 

A. Expert Witnesses and Compete nt . Substantial Ev i dence 

The Commission is entitled to rely upon the opinions o f e xpert 
~iLnesses in deciding the cases befo r e it . Tnt ' I Minerals aL 552 . 
The e vidence r el i ed upon by the Commission in making its decisions 
need no t be "suc h as to compel the result r eac hed by the PSC so 
long as it is not so insubstantial that it does no t suppo rt th e 
r es1..· t ." Int ' l Mi neral s at 553. The Flo rida Supreme Court has 
also held that : 

t•lhen orders of the Public Service Commission a r e 
cha llenged in this Court as be i ng unsuppo r ted b y the 
facts , t his Court will upho ld the Or de r s even t ho ugh it 
differ s with the Commission ' s vi ew as t o t he effect of 
t~e evidence as a whole , so l ong as the r e is compe t ent 
substantial e vidence to support the orde r s . Chicken ' N' 
Things v. Mu rray, 329 So . 2d 302 (Fla . 1976) . 

- 6 -



DOCKET NO. 980693-EI 
DATE : t-larch 18, 1999 

The definition of competent, s ubstantial e v idence in f l o rida 
has two pa rts , substantial evidence and c ompetent , substanual 
e vidence . Substantial evidence is defined as " such relevant 
evidence as a reasonable mind would ac~ept as adequate t o suppo rt 
a conclusion . • Becker v. Merrill , 20 So . 2d 912 , 155 Fla . 379 (Fla . 
194 4) . Competent , as a modifier of substantial , means " that the 
evidence relied upon to sustain the ultimate finding should be 
su fficiently relevant and material that a reasonable mind would 
accept it as adequate to support the conclusi on rea c hed ." DeG root 
v . Sheffi eld, 95 So . 2d 912 , 916 (Fla. 1 9!:> /) . The following 
e vidence in the record fulfills the requi r ements o f " competent , 
s ubs tant ial evidence• as defined in the cases c i ted above . 

B. The Evidence Presented by TECO 

Witness Hernandez stated that : 

the FGD option provides significan tly greater CPWRR 
(cumulative present worth revenue requirements) 
savings when compared t o our base case scenario and 
nearly twice the expected savings o f the nex t most 
economical option. The FGD option for Big Bend 
Uni ts 1 and 2 offers the greatest fuel savings and 
will provide the g r eatest benef its to retail 
c ustomers compared t o the other alternatives 
analyzed (TR 172-173) . 

He also stated t hat: 

the FGD option is the most cost-e ff ec tive 
compliance alternative due to the significant fuel 
savings which more than offset the capital cos t s o t 
cons tructing and operating the FGD system fo r bo th 
Big Bend Units 1 a nd 2 (TR 17 6) . 

Addit i onally, Witness Black stated: 

The base case achieves compliance by swi t c hing from 
high sulfur and medi um sulfur coal s t o l ow sul fur 
coals i n conjunction with allowanc e purchases . As 
we reviewed the forecasts from con~ultants fo r high 
sulfur and low sulfur coal, we determined that ou r 
fo recast for low sulfur coal was less e xpens i ve 
tha n t he cons ultant ' s estimates , and that ou r 
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f o r ecast for h i gh sulfur coal was mo r e e xpe nsi ve 
than the consul tant' s . Consequently , the 
consu 1 ~an t ' s forecast s would favo r t he f GD option 
more than the forecast s we us ed i n ou r cost 
r ecove r y studies {TR 39, 172 , 176, 183-184, 271 , EX!! 
12 , EXH 14 ) . 

Witnes s Black's statement refers Lo .:1 se r ies of l i ne g r a ph s 
shown in Hearing Exhibit s 2 and 12 . The fo r ecas ted pri ce 
d ifferential between low- sulfur and high-sul f ur coal pa rt l y 
d e termines the relat ive cost-effectiveness o f t he FGD sys t em. t\s 
the differential becomes larger , the more cost-e !tective t he FGD 
system generally becomes. As Wi tness Black states , t he dif fe r e nc e 
betwee n TECO's forecast of low-sulfur a nd high-s ulfur coal pr ices 
at the minemouth was smaller than similar f o r ecas ts by Resource 
Data International {ROil and Ene r gy Ventures Analys i s (EVA ) . Also , 
TECO' s coal price forecasts escalated at a slowe r rate tnan t he two 
independent forecasts. Based upon these two characte r istics , TECO 
c onsidered its forecasts to be a conservative project i on of fu tu r e 
coal prices (TR 39; EXH 12, pages 137-139) . 

The record s hows that TECO compared hi s t o r ica l fue l p r i ces 
with futu re fuel prices as projected by s e ve r a l cons ul tants and 
gove r nment agencies such as U.S. Energy Informat i on Administration , 
Ame r ican Gas Associat ion , Cambridge Energy Resea r c h Assoc i a t es , 
Res ource Data International, and Energy Ve n t ures Ana lys i s . 
Furthermore, TECO a l so reviewed several i ndustry publicat ions to 
moni tor historical price trends. (TR 38-39, 48! St a ff agrees t ha t 
no party questioned the val idi ty or reliability o f TECO ' s sourc e s 
(TR 48-69, 73-111, 186- 252). Moreover , TECO use d these s ources fo r 
i t s prio r Ten Year Site Plan filings wi th t he Comm ission which ha ve 
consi s tent ly been determi ned to b~ reasonable fo r p l a nning 
purposes . Staff belie ves TECO has take n r evsonable steps t o 
monitor c urren t trends and future expectat ions of fue l prices . 

Staff believes that the r eco r d p r o vi des su f f i cient e vidence 
about TECO' s fuel price forecast t o s uppo r t the Commiss1on ' s 
decis i on . During the discovery phase , pa r t ies and s ta f f explored 
t he possibility that other compliance a lternatives migh t ha ve been 
mo r e cost ~ffective than TECO's proposed fGD system. Fo r e xampl e , 
iboth the Legal Envi r onmental Assi stance Fund (LEAf! a nd stc. ff 
sough t additional infor mation to ascertain whether a nat ur a l gas ­
f ired combined cycle unit was mor e cost - effec tive than TECO' s 
proposed FGD system. TECO provided Late-Filed Deposition Exh i b i t 

- 8 -



DOCK~T NO. 980693- EI 
DATE : Marc h 18, 1999 

1 which shows a hypothetical natural gas - fi r ed combined cycl e unit 
ove r S230 million more expensive than t he proposed f GD system. 
TECO' s fo recasts J f coal and natural gas prices (S/MMBtu) over a 
27-year period are prominently displayed in Late-Filed Depos i tton 
Exh i bit 1 (EXH 14). 

OPC also sought additic nal information to determine whe ther 
bu rn i ng low-sulfur coal and purchasing emission allowa nces was more 
cost-effect ive than TECO' s proposed FGD system. However, the 
Commission admitted He·aring Exhibi t 11 i n to the r ecord wh ich s hows 
TECO' s pr ice forecasts of natural gas, di s tillate oil , l ow- su lfur 
coal , medium-sulfur coal, and high-sulfur coal filed during Lh e 
Commission's review of TECO' s Ten Year Si te Plan (EXH 11 ) . TECO 
used these fuel pr ice forecast s to s upport its l ong-term plann ing 
decis ions (TR 38-39, 48 , 172 , 176, 183-184 , 27 1 ) . I n Late-Filed 
Deposition Exhibit 6, TECO used these forecast s to calculate t he 
fuel component of the difference in r evenue r e qu i r ements between 
the base case alternative (burning low-sulfu r coal and purchasing 
emission allowances) and four di ffe r en t compliance a 1 t ernaLi vcs 
(EXH 14). In Late-riled Deposition Exhibit 8 , TECO used th.-:!SC 
f o r ecasts to calculate net recoverable fuel a nd purc hased powe r 
costs o n a native load basis for the base case and the FGD cus~ 
scenarios for 2000 through 2026 (EXH 14) . 

In summary , s ufficient evidence exis ts wi thin the reco rd about 
TECO' s fue l price forecast to support the Commiss i on ' s decis1 on ln 
Orde r No . PSC- 99-0075-FOF-EI, issued Janua r y ll , 19~9 . 
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