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BETOREZ THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petitior by Florida Powsar ZOQCKET NZ. 980283-ZQ
Corporation Ior Ceclarazory ORPEZR WC. PSC~88-1620-FOF-EQ
Statement tha: Zommission’s ISSUED: December 4, 1338

Approval of Negotiated Contract
fcr Purchase cf Tirm Cavacity

and Energy Betwsen FPC and

Metropolitan Dacde County in
Crder No. 24734, Togsthsr with

Ordars Nos. P3C-%7-1437-F0F-EQ

and 24989, PURPA, Florida ﬁ

Statute 366.051, and Rule 25- 9

17.082, F.A.C., Establish that

Enargy Payments Thereunder,

Including When Firm or As=-

Available Paymant is due, are

Limized to Analvsis ¢f Avoided

Costs Based Upcn Avcided Unit’'s

Centractually-Specified

Charzcteristics.

The following Commissicnsrs participated in the dispesition of
This matter:
JILIA L. JOHMSCN, Chzirman
J. TERRY DEASON
"SUSAN F. CLARK
JOE GARCIA
E. LEON JACOBS, JR.

ORDER_DZNYING =*LORIDA WER CORZ TIO
TITION FTOR CLARATORY STATEMENT

BACKGRIGNE

Florida Power Corporation (FPC) and Metropolitan Dade County
{Dade}, a qualifying facility (QF), entered into a Negotiated
Contract {(Contract) on March 15, 1991. The term of the contract is
22 years, beginning Ncovember 1, 1591 when the facility began
commercial cperation, and expiring July 21, 2013. The Contract was
one of eight QF contracts which were originally approved for ccst
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recovery by the Commission in Ordsr No. 24734, Issusd July 1, 1991,
in Docxet No. 910402-2ZQ (Aporoval Order).

On July 21, 1954, £5C Ziled a pstirion (Docket No. 3240771-2Q)
sa2king a Declarztory Statemsnt that a provision oI its negotiated
centrast was consistent with a2 Cormission rule. In Order No. PSC-
33~021C-FOF~-EQ ([Order 0210}, the Commission cgcranted the filed
Motions to Dismiss. The Commission found that FPC was asking the
Campission to adjudicate a coniract dispute. tThe Commissiorn held
that it had no Jju-isdiction’ to adjudicate contract disputes
lnvoTv1ng negct1 teéd cogeéneéra.ion c¢ontracts.

Subsequent tc the filing c¢f FPC’'s petition in Decket Neo.
340771-24, Dade =znd othar CSFs £ilad lawsuits in the stats courts
Zor breach of centract. On January 23, 1996, the Fifth Judicial
Cirzuit Court issued a Partial Summary Judgemant for Lake Cogen
~td. (Lakxz) in Case No. 94-2334-CR-01.

On February 24, 1998, FPC filed a Peticion for Declaratory
Statement arguing that Order No. 24734, issued July 1, 1891, in
Zocket Bo. 9104C1-2Q, together with Orders Nes. PSC-§7-1437-FCF-EQ
and 249898, PURPA, Section 366.C51, Florida Statutes, and Rule 25~
~7.082, ©.A.C., esteblish that its contractual energy payments to
Cade, including wahen firm or as-available payment 1is due, are
iimited to the analysis of avoidsd ccsts based upen the avoided
unit’s contractual ly-apeclf*ed cnaracteristics,

On March 11, 1998, Dade and Montenay-Dade, Ltd. (Montenay)
filed a joint petiticn to intervene. ©On April &, 1998, Dade and
Monteray filed a moticn to dismiss FPC’s peci?ion for Declaratory
statement.  Also on 'April "¢, 1998, Dade ana rvontenay filed a
reguest for Oral Argumernt concérning the topics of res judicata.
collateral estoppel and adiinistrative rinality.

DISCUSSTON

In our consideration of this Petition for Declaratory
Statement {Petiticn), Florida Power Corporation (FPC) asks us to
declare that the contract betwezn F2C ana Matropolitan Dade County
(Dade) that we approved in Order Nc. 24734 (Docket No. 910401-EQ)
requires that FPC (A} pay for energy based upon avoided energy
costs, strictly as reflected in the contract; {(B) use only the
avoldsd unit’s contractually specified characteristics ratner than
additional characteristics thac m;ght navs beer applicable to 2
plant that had actually been built, in assessing oparational status
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for ds-ermining whather DJade is to recszive firm or as-availablae
energy payments: and (C) use the actual chargeout price of fuel to
F2C's Cxystal River Plants 1 ancd 2 in computing thz level of fizm
energy payments to Dade, rather than rthe price at the zime the
contrac: was exzctutad, Qr some other basis of calculation.

In responding te this petition, we are mindful of FPC’'s
eariier petitions, dazed iy 21, 1934 and November 1, 1994, which
also addressad zhe interpretation of pricing clauses in tHe series
of neqotiated coceneratiof Tontracts which Includes this contract
with Lads. . We dﬂsh;ssed those earlier petitions in Order No. psC-
' 95-0210-TQF=ED  (Dacksz No. 940771-EQ), based on the following
conclusicns: '

.. .PURPA [Puzlic Utility Ragulatory Policies Act of 19278)
and TERC’s (Federal Energy Regulatory Commission}
regulations carve out a limited rcle for the states in
the regulaticn of the relationshiv Betieen UEI1Itiss and
cua-*fvinu a”lTlt €5. _  States ang | their utility
-omrlssions re direct2d. I encourage cqgenerat*on;
previde a mezns qy which cogensrators can sell power to
,uiilities under a.st=t=—gcntro1led contract ir vHey &£re
unatle to negotiate a power pJ*chass agreement, encourags
The® fdegotiation Drocess, and review and approve rhe terms
of negotiates contrazcs tor oSt recoveqy from the
"tl-_tles’ ratepavers. _That limized role doegs nah
@nCOMDASS continui ng ccncrel over *the fruits of the
nego J.atlon JTOTESS enam ot s L=l 3TQCSSITUL ane THE
‘contracts have baen approved.

& od N A e de

While the Commission controls the provisions cof standard
offer contracts, ve do not exercise similar control over
the Trovisicns of negotiated sontracts.

Order 0210 at p. €.

kxhkyekh®®

Therefore, whather FPC’s implementation of the pricing
provision [in these rnegotiated contracts) is consistent
with the fstaﬂdard offer! rule is 'eall} lrrelevanL to
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Wz defer To the courrts to answsr the quastion of contract
nterpretztion raised in This case,

In its current rFetition, FPC asks us to consider certain
authorities which post-date Order 0210 :in determining whether the
Commission can nonetheless exercise jurisdiction to issue the

declaratory statement that FPFC now petitions for. Those cases
include the Mew Yorx Public Servics Cémmissieon’s opinion in QOrangs
a cx.znd Urilitiss nc. {Crossrgsds), Case 95-E-0728:; the
Tloride Supreme Court’s decision in Pandz-Kathlsen, 1.P. v. Clark,
ez _al, ({(Panda}, 70l So. 2d 322 (Fla. 1997) and our own Qrder

gd Satzlement (Laxe), Order Mo. PSC-97-

1437-FQF-2Q in [Dozcxat No. 961477-Eg.

In Crossroads, wnich concerned a negotiated power purchase
agreement between a utility and a cogenerater, the NYPSC held that

it is within our authority ©o interpret our power
purchase contract approvals...., Tne precedents involving
interpratation of past policies and approvals, and not
the rract non-interference policv that Crossroads
cites, control here. (2.s.]

Crossroads, p. 5

While Panda involved a standard offer contract, FPC interprets
the Florida Suprzme Court’s opinicn to provide that

the Commission has jurisdiction to clarify its orders and
to construe its rules in order to ensurs that contracts
and payments thereunder do not excesed avoided cost.

Petition, at o, 14,

Finally, FPC points out that, consistent with Crossroads and
other like holdings of the NYPSC, our Lake order reasoned that the
¢cited New York cases

invclve & question that zurns on what was meant when tha
contract was approved, and not on the determination of
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disputed fz=cts and the aprlicasiosn of thosz facts to an
ambiguecus provision.
Petition, p. 13-14.
In the adjudication of the instant petition, however, we find

That we 3re unable to apply these more recent casss as directly to
the case at hand as F?C argues we sheuld. First, this case is

distinguishable from both Crossgoads and .Panda in that neithsr of
those cases involved a_prior rtermination which could be c¢laimed
T0 be, in effect, res judicata as to the current contreversy

cor.cerning pricinc between FPC and parties (incliuding Cade) to the
negotiated cogenszration contracts ccnkalnlng these identical
pricing provisicns. Tre cogenerators, during oral argument,
asserted that, howsver we may decide to ze flecr such holdings as
Srossroads or Panda in our future dispasitions as to negotiated
cogeneration c¢ontract issuss, tpnis controversy nas already been
deterrined irn our dismissal of FPC’s prior petiticas in Order 0210
and may not be re- adjudlcated now. wWe agree with that point and
find that the doctrine of administrative finality precludes such
re-adjudication 2 2 matter of fairness t¢ those who prevailed in
the litigation of this issue previously. Pgovles Gas Svstem v,
Mason, 187 Sc. 24 335 ({Fla. 1985). Moreover, cur Laxe orcer was
only prepossed agency action (PAA), wnhich then becams a legal
mullity when the settlement proposal considered therein lapsed.
Therefore, it never matured into a final order so as to constituze
this Commission’s orecedent.

In thus denying FPC’s petition, we need not reach today the
issue of whether such cases as Cyossroads, the reascning in our
Lake order or TPC’s interpretation of Panda will or will not play
a role in ouxr consideration of future cases concerning negotiated
cogeneration contracts post-approval. We oaly decide that, having
resolved this prl ing controversy prev1ously in Crder 0210, the
prior reSOLutlon nust'stana,'cons;stenb w1tn tA2 principlies of

dmlnlstratlve “finality. . R e e e e
Based on tne above, it is

CRDERED by the Florida Pfublic Service Commission that
Metropolitan Dade County and Montenay-Dade, Ltd’s Request for Oral
Argument is granted. It is furthsr

ORDZRES that Florida Power Corporation’s Petition for

Ceclaratecry Statemant s denied., It is further
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ORCERED that Metropoliitar Dade Zounty and Montenay-Dads,
Ltd.’s Metion zo Dismiss is mooz. Itz is further

ORDERED thaz this docket is closed.

B8y Direczion of the Florida Public Service Commission, this

4th dzy of Decegber, 1998.

é} ENL%@K
BLANCA S. BAYQ, Directpr
Division of Records and Reporting

Commissioner bDezason dissents. Cnairman Johnson dissents, as set
forch below: ) :

I dissent. 2o November 2S5, 1956, FPC filed a Petition for
Approval of a Sst:ilement Agreement with Lake Cogen which resolved
the energy pricing dispute as betweean itself and Lake. At the
August 18, 1997, zgenda conference, the item was deferred and the
parties were directed to file supplementz2l briefs on the issues of
1} the “regulatory out” clause c¢ontained in the power purchase
agreement and 2) the impact of the New York Public Service
Commission’s decision that it had jurisdicticn to interpret and
clarify its approvali of negotiated power purchase agreements.

Orance a kland Urilities Inc., Case No. 9S6-E-0728
(Crossroads). The supplemental briefs were filed on August 23,

1997. The Commission ultimately denied the Settiement Agreement by
Order WNo. PSC-97-1437-FOF-EQ, issued November 14, 1997 (Lake
Order), finding in part thaz it would resu’t in costs that were in
excess of the currsnt contract.

The majority daclines tTo apply the holdings in the Crossroads
and Panda decisions, or even the analysis in the Lake order, which
was icdentical to the analysis FPC asks us to declare in the
Petition bafore us here, because this case
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invelved a prior determination which could be claimed to
be, in effecz, res iudicasa 2s to ths ¢urrent controwversy
concerning ct-icing betwesn FPC and parties {(including
Dade} to the negcetiated cogeneraticn contracis containing
thesa idesntizcz]l pricing provisions.

Suora, ©. £.

I believe that claim fails because it inaccurately describes
both the past and cresent determinations. While both cases have in
common the concern re: pricing of cogenerated power undsr the same
contract terms, =he two cases actually litigats two different
surisdictional issues. Tne fizrst case dealt with what we
censidered To be an attempt tTo create 4eanezal FPSC adjudicatory
jurisdiction cwver pos:t-approval contrzct disputes concerning
negotiaced ccgeneraticn contracts, an attampt which we correctly
rejactead. This c¢ase, in contrast, concerns the application of
recent precedents which have authoritatively bpeen found not to
constitute the assertion of the xind ¢f negotiated contract
adjudication jurisdiction which we previcusly rejected. [Indeed,

-~

Crossroads explicizly c¢oncerned

-

{tlhe precedsnts invelving intergretation of past
policies and approvals, and net ITheg centract’ non-~
interference goiicv... [e.s.!

As the New York Puzlic Service Ceommission therein stated,

...t is within our authority to interpret our power
purchase contract aporovals, and that jurisdietion has
been upheld by the courts. [e.s.]

Case 96-E-0728, p. 3.

Therefore, I celieve we had before us in this case g _different
guestion than the on2 previcusly reached in Order Q210. Here, we
ware asked whether we would issue a declaratory statement
explaining our approval of the contract ir guestion, as an entirely
separate matter from the assertion of jurisdiction over the
contract dispute now before the court. Moreover, like the New York

Commission in Crossroads, our authority te interpret our power
opurchase contract approvals has besen upheid by the courts. Panda-
Kathle L.P. v, Clark, 701 So. 2d 322 (fla. 1897), cert den,

J.5. {1988). It is inappropriats to condition the

Commission’s jurisdicticn on such concepts as res judicata under



ORDER NO. P$CT-98-1620~FCF-I0
DOCKET NO. 930283-23

PAGE &

these circums=zncas.
Servica Comn‘n, 428 So. 2d 249, 233 {1922}.

This is espscially so because of our ongoing roles in the
dreas o0f reviewing cost recovery anc proposed settlements. If we
are to carry out these responsibilities in a manner that provides
Tairness tc the parties and the ratepayers, we musc, as a macter of
policy, be willing to explain or clarify what we approved, when
uncertainty arisss. In Order 0210, we noted that, under FERC’s
regulations implementing PURPA,

[sjtates and their utilicy commissions cre direcred to

-

Supra, . 5. There is ncthing to =suggest, nowever, that
enccuraging cogeneration should take the form of saving or
DProtecting ccgencsrators Irom the affects of the agreements they
freely entered into whan thoss agreements -- as aooroved by ug --
vield less than was hoped for. Yet, our failure to explain or

clarify what we approved may have that result.

As the Lake crdar goncerning a settlement prcposal between F2C
and anothsr cogenerator involving the same centract pricing
controvarsy illustrates, this issue will uravoidably e presented
¢ us for resolution again Z¢or reasons other than the contrac:
disputes before the courts. The majority’s decision aveiding the
issue only postpones the inevitable.

The Ccmmission has besn, for some time, irn need of a path
midway between the extremes of post-approval interference with
negotiated cogeneration contracts, like thne actions taken by the

regulatory board in Zreehold Cogeneration Associates, L.B. v. Board
of Regulatory Ceommissioners, 44 F. 3xd 1178 (3zd Cir. 1995), and

leaving the parties and the c¢ourts without any explanation
whatsoever by this Commission, the expert agency which approved the
agreement, as to what was approved. Crossroads provides a path
“between Scylla and Charybdis” in these c¢ases and I would have

taken that path.®

! Given the independence of the courts, I reject the
suggesticn that it wouid be unfair tc any party for us to explain
what was approved. First, no party can claim unfairness in being
limited to what was approved, if that is the result, Sescond, we
have often explained our position in caszs where there were
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NOTIC=E CT FUQTHER 2ROCETDINGS CR _JUDTCETAD REVICS

The Florida P.zlic Service Commission is reguired by Seczion
12C.358 (), £locrzd=  Statutes, t¢ noztify pa rties of any
adminiszrative hezring ¢r iudicilal review of Commission ordars zhat

is availadble under Sections 120.57 or 123.&8, Florida Statutes, as
w2ll as the procadures and time limigs chat apply. This rnotice
should not be constried to mean all requasts for an administrative
hearing or judicial review will be granted or zresult in the relief
sought.

Any party advarsely affected by the Commission’s fina
in this matter mav zequest: 1; raconsideration of the dsci
filing a motion ZIz: reconsideraticn with the Dlr czor, Divi .
Rezords and Reperiing, 2540 Shumard Oak 5ou evard, Tallahassee,
lerida 323%%-0853, within fifteen {153) czys of the issuance cf
this order in the form presc-ibed by aule 28-22.080, Florides
EZdministrative Cods; or 2) judicial revisw by the Florida Suprems
Court in the case £ an electriec, gas or telepnhone utility cor ths
First District Cquzt of Appeal in the case of a water an*/o*
wasTewater utility by £iling a notice of appeal with the r‘J."e::t
Division of Records and renortlnr~ and £iling & cogy 9f zThes n
of appeal and the filing fes with the appropriate courc.
filing nmust be comgletad within thirty (39) days aftar the i
of this order, pursuant to Rule 5.1:0, Florida Rules 2f Ap
Procedure. The notice of apreal must be in the form spezi
Rule 9.900(a), Florica Rules 2f Appellate Procedure.
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important Florida ratepayer interests, even tho! gh a2 different
tribunal rad ultimate jurisdiction. Sag, Ceonsolidated Gas v,
City Gas; TEC wv. 725; Praxair v. FPL & TPC; DOE v. State of
Michigan; Iowa State Bogard v. FCC: all oI which were in the
jurisdiction of the federal ccurts and in all of which we
informed the court of our position.
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- een 2 CEAIRION JOKNION: we'
_IN RE: Patition by Flarids Fower GCorporation fer O 90ing te go back en tir
daclaratory statement that Cammiasion's raval of 3 record, and we are on Item L3,
Datvean T3¢ and Matrenl iioase of Firm of no. 3T « Comat
iitan in Oxderc Wo. MR. BELLAK: seionars,
togethar with Ordar Nos. FC-97-1437-FOF-2Q and 24989, ¢ . %, Ttam 13A and the
ToRaA: Tlorida Statute J€6.051, and Rule 25-17.082, F.AC., | & parallel ftem 138, vhich i vary similar, relate to
eatabiieh that AnArgy pAymants tharwundar, including whan
firm or as-aviilable payment is cua, are limited te anatysis] ¢ Pricing clauss and toansportation issus which §y of
of ::uid-d ;:e-u bn;ﬁdupen avoided unit's ‘
contractually~ charsgraristics. ferred from tha|] 7 importance to tha #taff in tarms of
September 22, 1398 Commineion confarance.} . = ant 1mpo " o4t Tecovery
' concesns rtant to Florida Power ctarns
- DOCKET W0. 980283-2g ) s of
o 2 its settlsmant negotiations.
IN RK: DPetition of Florida Power Corporation for 10 It ia correct that the partiass are sngaged 1
M:fl:z‘y ltlt.—ﬂ; :h;::rui.msz: app by °£nd " . - . pho v 8
negotia soatrace for 149 of = Capa Enargy contract sputes in courts, wevar, ths .
with Lake . Ltd., in Ocder Mo. 24734 Loceihar vith Crosercads
Ordar No., P =~97-1437-FOF-EQ, Rule 25-17.0¢132, F.A.C. and 12 opinion indicates that the Commission's spprove of
Crdar Ko, 21389, establish that ADargy paymants thareundar,
including whan firm or as-avariadle paymants ars dua, arge 13 contrast without change or modificacion qan be
limited to snalysis of avaidad costs based &voided
WLt's contractually~specifisd characteristics, (Deferred 14 axplained or clarified without intarfering in a
from the Septambear ¥ , 1398 Commissisn Confarence.)
POCKET W, 350309%-I0 1s contract dispute. And thare is alse scwe previous
18 livigazion which is cited as a reasen noet to be
B 17 Twcaptiva to these declaratory patizions, hovaver,
AEFORE : COINON JULIA A. JOENION
mss;m J. rn.;r DEASCN 1s oone of the previocus litigation addressed precigaly
COrMISSICNER SUSAN F. CLARK
COISIICHNER JOE GARCIM 1 thia igsue. And that is the Commission’s approval of
CHMISSIONEZK X. LECHW JACORS
20 the contract, the basis of that approval and the
PROCELIDING : AGEHDA CONTTMONCE
21 asplanation or ¢larification of the that appraval,
ITRM NUMRER: i1A and 133
22 again, without any change or modification. Nor is
DATE: Letober 6, 1998
23 this issue the samse s5 a post-approval attampt to
PLACE : 4075 Esplansde Way, Room 148 :
Tallahassea, Flogida 24 change or modify a contract as in the Fraahold case.
23 Asd I might point cut vary briafly that the
2 4
APPEARNNCTS : 1 Commissionars I'm sure are very familiar with the
CQIRIS COUTROULIA and JIM WeGLE, ESCUIRE, 2 Pands case. And in Pancda the sane arguments based en
representing Florida Power Corporazion ) .
k| Freahold ware mada against the Commission's positior
LEE WILLIS, T XX, anti Lak:
g BT il * ::::n 4 that it could explain and clarify the contract in thas
SCEAIYTEL WRICHT, EXUIRE, represanting
Councty wnd NMontannay his 3 casa. And the Florida Suprems Court rejected thosa
[ ] Fresabold argusents, and also tha United Jtates Supreme
STATT RECOHMMENDATION FOR 13A
. o ) —— — - 7 Court rejected a patition for certiorari, sgain, based
ssus %: Should tha Commisei ant Dade's st for
t? on = Toque - [ on the gama Freehold arguments. And, in fact, just
Recommandation: Yes. Oral argusant should be granted. .
Tosua 77 Should the Commissicn gTant FiC's ATAtoxy ] today a motion for a temporary restraining order ageia
Racemmandation: !u.,:h- Commission should grant FPC's 10 based on the Freebold sryumant haa bwen danted.
g to tatamant.
Iswus 3: fhould t.h!z Commission grant Dada's Motion to 11 How, this mattar has bean daferred for a langthy
r 7} .
Racommandation: No. The Motion to Dismiss should be 12 pericd of tima. At the point whan it first cams up,
i,
Izaue 4: 3Ihould this docket be closed? 13 staff recomsandsd that the Commission hear oral
SEhdavion: Yee. 14 ATgumant. It may be that the length of tims that it
STATY RECOMHDDATION FUR 138 1s has bean daferred has enablad the Commission to becoma
Issus 1: Should the ssion t Horth Canadian
-« cotpo:num?ﬁ:;ﬂnﬂt:‘ umv-m° or in the 16 at least more familiar with thass issuas so that &
Altarnative, to submit amicus curise brief?
tion: No. b‘hmuan or participation as 17 briefer oral argumsnt may be necessary than was
d dani ed.
Issus 2: $hould the Commission grant FPC's Declaratory 18 originally contamplated. With that, of course, All
70!33&!
Reccmmandation: Yes, the Camission should grant F¥c's 1 thase things are within the Commission's discretion.
ALALS. Statenantc?
Iseus 3: Should tha Commission YTARE Lake's Motions to 20 CEATIRON JOENSON: Thank you, Mr. Bellak.
Recommandation: Mo, 1 CMMISSICONER CLARX: I just wanted to -- Panda,
T3HGA A7 - ¥R5ul: .
mu..,‘ ?:i? CRE 0 IOLCER 22 was that standard offer or pnagutiated?
———tOn2
’ 23 MR. BELLAK: That was a standagd offar contraet.
L) Jut apparently that was not the basis on which the
- 2 Flozrida Suprwma Court based tha substanca of its




b discussion. i let's go with tan minutas a speaker.

2 COreCYSIONER CLARK: Okay. 2 CEAIRGN JORNICM: I'a soryy?

a CRAIRON JORMION: Cowmisvionars, as to tha 3 CHCSIIONER JACORS: Ten MINUTES per speakar.

4 motios on the oral Argumant =- 4 Is that okay, Commissioner Clark?

5 COMMISSIONER JACCRS: Move staff, ] COMMISSIONER CLARK: Wall, I'm not sure anyons

] CHAIRAN JORMSCN: And with & time limie? [ but the parties should spaak. I know it is o

7 CXM{IISTONER DEASCN: Yas. 7 declaratory statamant. What have we done in the past
) CEAINMAN JORNSON: What is tha time limit that [ ] we have limited tha partias, righe?

] you suggest? Did you seve staff? L} CHAIRMAN JORNION: Mr. Ballak.

10 COMOSSIONER CIARK: Before dinner. Which is not|1¢ MR. BELLAX: Wall, I only sddresssd the Sssue of
11 that funny, 11 vhathar Dade's request in 28] and vhethar Lakes'

12 CEAIRMAN JOUNSCN: HNot that far away, sither. 12 requast in 509 should be grantad, and I recosmand tha
12 COSIIYIOHER JACTES: Thryee, four, five minuteas, |13 thay be granted.

14 CIAIGN JOENSON: Mr. Willis, you don‘t have to |1d CEAIRMAN JONNSOM: What is your legal opinics aa
13 look like that. 13 to whathar or not aanparties can speak at all.
16 CMMISSIONER GARCIA: Commisszionars, I think 1¢ MR. RELLAK: Well, I thiak that declarstory

17 thare is a considarable amount of money at stakas hare. | 17 statamants, the esdge goes to not permitting oral
10 There 1s a considarable iswue about what this dows to |19 argument because of the nature of declaratory
19 policy in the state, what this does to contracts in 13 statamants. And if we transyress that to the axtent
20 the atate, what this doss to recovery. As much asz ~-= [20 of allowing exceptions whan it is necassary for tha
pal I msan, I have to leave tenight bacause I've got a 21 Commaission to hear arguments that are procedurally and
a2 spesch tomorrov sorning, so I'm limited even by » substantively complax and wvhan thay iavelve mattars of
) flight. I may have to drive tonight, but -- I have 23 whare net only the petitionar is involved, but alse
24 company, Madam Chairman. 2 the othar party to tha contract is involved, I think
a3 COMMISSIONER JACCSS: What would be your 25 that that justifies hearing oral arguments from thoss
[} [ ]

1 plazsure, how long? 1 participants, but not to go beyond that unlaess it's

2 CCAMMISSIONER CARCIA: That done, I think we need 2 the dasire of the Commission to have fucrther inpus.

) to give as such time a3 possible, becauss the issuves 3 CHATRAN JOHNSOM: In tha recommandation in 138,
4 herfe ars very complex. I think staff did a good job, 4 as to North Canadian Marketing GCorporation filing an

- but I would just cauticn you that tha issues are very - amicus or & motion to intsrvens, you have suggested

[ complex and very important and they coms at you from [ ] that we dany that.

7 very differant anglas in teras of what the partiaes 7 MR. RELLAK: That is corrwct.

] want hare. ] CEAIRMAN JOEMSCM: And I'a assuming you are using
9 COMTSSINER CLARK: Madam Chairsan, I would ? the sams raticnals for sven allowing parties to spesk
10 recommend no more than -- I guess I would say 1$ 10 in this particular procseding?
11 minutes a2 side. And I take it thars ars twe aidas. 11 MR, BEILIAX: Right. I den’t know really what the
12 COMMISSICHER GARCIA: Wall, the problea 1: that 12 status of the additional would-bae participants, but if
13 we are making a decigion hera. Thars ars sidas hasse 13 they have the sams status as North Canadian Marketing,
14 who have nothing at staks except the policy concarms 14 they wera recommandad for denial becsuse they don't
13 that this statsmant pakes, but the policy has very 13 waat the standing tast in Agrice. 1If it is simply
16 dafinite concarns for different -- I ses Mr. Moyle 16 anothar cogunerator, it could proeliferata the oral
17 sitting up here. I don’t think ha is & party to this {17 argasent beyond tha point vhars it 1s useful for the
18 case. U ) Commission.
19 MR. MOYLE: That's correct. I was guing to, i€ [19 CEAIRGOM JORMICM: %e have two isauas at hand;
20 the Commission so desired, provida some comments, 20 firat, with respect to the motion at hand for oral
2 COMIISICHER GARCIA: £ don't think you are 21 argueant for tha partiea. Thers wis & motion ==~ of is
22 coming through the -- 2 there & moticn?
23 MR, MOYLE: They told me I could sit hare because |23 CCMMCIIIRER JACOSE: Wall, I guass I's wondaring
24 the mike didn't verk. % now should we ~~ wall, I guess it's your prerogative.
25 COMMISIIONER JACOBS: I that's not Agresabla, 28 If you want to move farward and go on A sotion on
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CEAIRMAN JOERSON: Ch-huh.

COMCSIIORR JACORS: Okay. I would reitazats my
wotion that we do grant oral argomant. The tise ==
but 1 would eay, you kase, I'm leaning towards five
atnutas, but in deferance to Commiagionar Clark I will

g0 tan miputes par speakar.

CHAIROM JORMIOM: Thare iz a sotion. Is there a
ascond?
CCMMTSSIONTR DEASCN: Second.

CHAIRMAN JORNSCH: Thers i# a mation and second.
Any furthar discussion? All those in faver signify by
saying syw.

CCAISSIONER DEASCE: Ays.

COMMISSIONER JACORS: Aye.

CEAIRGN JOENSCH: Ayw. Opposed.

COMMISSICONER GARCIA: Nay.

COMISSIONER CIANK: I would say aye, but at this
point wa are only hearing from the parties?

CEAIRMAN JOENSCN: Yer. And I undesrstand -- and
I don't know haw we evan address vhathar of not atharce
can participata. Nothing has been filed, but I sea
pecple sitting around. Now do you suggest. Mr,
Ballak, that wa -«

HR. BILIAX: Well, aqain, your rule, the
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ways 4o declaratory statemants as to tha grant of -
sXgumant.

CRAIRMAN JOENSON: Commissicners. Do you
m-ntuudmlu:ununnmm
with thias case?

COMMISSIONER CLARK: Madam Chair, I would be
willing to stats that I think it should be limited vz
the parties. It has been a long day, it's guing o
s longer day, and I'm loeoking at the array of Peopls
in front of us representing the partise, I'm sure the
will tall us svearything we nesd to Xnow.

CHEAIRMAN JOERNSON: Is that a motion?

COMMISSIONER CLARXK: That would be »y motion.

QSO SIIONER JACCBS: I would sacond.

CHAIFMAN JOMNSCHN: ZIThers is a motion and a
second,

COMQISIONER GARCIA: Madam Chairsan, I'm going
to vote Againat that sotion. Aduin, I waat to caatior
tha Coammission that the repercussions of this vota ars
vary sericus. They go againast standing pelicy of thiy
Commission, and we are detarmining if we are going ta
go againat that, Kow, I undarstand thars is a lot of
parties bare. Unless wa parachuts soms more, at tmm
mainutes & head we will prabably be qut of hare in an

‘hour. That's not including gquestions, but the
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Commission rule states that -- and this iz Commission
Rule 25-22.022, states that -~ (3), ascwpt as providad
in Subsection 1, which realates to hasrings, which is
not ralevant here, oral argumant or rebuttal to staff
Tecommandation fegarding the petition are
inappropriata to the proceedings undar this pare, and
tha C_illiﬂn aay deny requasts for sase., Tharefore,
within the word may is your ability to actually hear
oral arqument regardlass of the rule. BRut it seems to
point cut that oral argusant ie not so appropriate
that you should ba parmissive as to granting oral
Argument. Thare should be a definite basis oh ‘which
to grant it. And, tharsfore, it should be limited
just to those wvho apply for leave to argua and for
wvhom there has bean a recommandation to graant in the
ataff's view,

CEATIMAN JORNSOM: Okay.

¥R. VANDIVER: I was just going te say that
historically you all have gone both ways on oral
argusant on declaratory statesants. I don't think we
have baen presanted with the precise issus of a
nonpatty seaking to participate in a declaratory
statamant, vhich as Mr. Bellak pointed out, is
suppesed to be limited to the p-u.uau: and their
circumstances only. But the Cosmission has gons both

Mr. Vandiver.
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detarmination that wa are going ¢o make taday if we go
with staff, changea longstanding policy of thig
Commissicn. And I can undarstand why otbar parties
who are ia similar situations need to speak to us.
Becauss once we go down this path, we can't just pul-l
out, And that said, I just cautien us that ~= lat's
liaten to the argusants. I mean, I‘..hlﬂ limited them
alrsady, so thare is a limit to it. The only thing
that will make it ¢go longer is if some of us have
questions., And I hopa that that is the case, but the
issues are cosplex and tha poalitions of the parties
are varied, but ths decision that is recomsanded by
staf? today changes policy of this Commission and that
alona marits that we listen to all sides of it.
Especially not in s haaring contaxt. It's not like we
aTe going to hanring hare., This is it. This is a1}
we get.

CRAIIAN JORNSON: Any other questions,
Commissiconars? I had one cutstanding quastiea, Mr.
Ballak, asd perhapy you or Mr. Vandiver may twcall.
The last time we dedlt with & dec action, did we -- it
strikes ma that we let people participats.

MR, BELIAX: W¥We did, but all of tham had filed
motions £or oral argumant. And thars wvas cne would-be
participant that had not and asked for permission !t—’
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t the bench to participate, and it was danied. 1 that ve ATS ssking --

2 CEAINGAN JORNION: It was denied? There is a 2 CEAIRGN JOERNICN : YN"‘qumuu“““

3 sotion and a gsecond. Any further discussion? 3 up just a bik.

4 CHOIIIONER CLARK: I would only poeint oue that | ¢ MR. MSGEE: == fof intarpretation is the same in

] it zesms fairer to me to those pacple vho have ssked H both, I'm gaing to ceda Wy tan minutes a0 that we can

L] for it that they know who is going to speak and from [ 4 desal with the matter in & more comprebansive and

7 what standpoint. That would be the reason I would 7 concise way.

) continue To support tha sotion, Or I guets I made tha| ¢ CHAIRAN JORNSON: I didn't hear you,

) motion. ' ) COMOSSIGNER CLARK: MR. COUTROULIS is going to
p Y] CRATRAN JOENSOM: There is & sotion and a 10 go first and taks most of the time.

11 ascond. Any further discuesion? All thosa in favor 11 MR, McGREEX: Yas.

12 signify by saying aye. 12 CHAIRMAN JORNSCN: Okay.

13 CCOM{ISSIONIR DOASCN: Aye. 13 MR, MGEE: I am cading sy ten minutss to him.
14 COCISIONER JAOUBS:  Aye. i CHAIRMAN JOENSCH: Okay.

13 COMMISSICNER CLARK: Ayw. 15 MR, COUTROULIS: Shall I begin?

16 CHATRMAN JOENSCN: Ayw. Oppaesed. 1€ CEATIOON JUENICHN: Tes.

17 COMCIIICHIR GARCIA: May. 17 MR, COUTROULIS: May it plesse the Commiazien.’
1 CRAIRAN JOMNSCN: Shaow it approved on a 18 TPC seaks s dacleratory statemant that wplaing and
1% four~to~one vota. And, I'm sorry, Coumissionar 1% clarifies the Commission's 1991 order spyroving far A
20 Jacobs, you limited it to -- 20 cost recovery FC's negotiated powar purchase
21 COMOISISIONIR JACORS: Tan minutes par spsaker. 21 agreamant with Dade. It doas not asek a modification
22 COIISIONER CLARK: Now Mr. Coutroulis is going [ 22 of that ordar. 3JStaff gupports FPC's petition in all
23 o point out that thers Ars two speakers on one eida 23 raspacts, as set forth in ita recommandation.

24 and only one on your side, is that it? 24 Our patition falls squarely within Rn.lo-;
23 M. CCOTROULIS: Cosmissionsr Clarzk, I cepresant |25 28-22.022. As the Florida Suprema Court recantly bald
14 18

1 Florida Pover with respact to the Dade petition., Mr. 1 in tha Panda dacigion, the Commission clearly has

2 McoGes represants Florida Power with respect to the 2 jurisdiction. Indeed, Commisasioners, it alone has

3 Lake petition, 3 jurisdiction to interpret its ordars and construa its

] COMHISIIONER JACORS: Innavative. 4 FPURFA rules to ensure that paymeants uncar approved

5 MR. COUTROULIS: Actually, I have a conflict withi 3 contracta do not excesd its avoided cost

3 fespect to the Lake. 6 datarmination, since spproval of a contfact at odds

? CHAIRMAN JORNSON: . Wright, did you have =- 7 with the Cosmission's avoidad cost rules would violatas

¢ You wera raieing youc hand. ] both PURPA and Florida Statuts 366.051.

9 MR. WRIGRT: I was just going to say that, as I ] To parrot & point that was made by Mr. Bellak, in
10 think you know, I do represant both Lake and Dada 10 making thoss csbasrvations, tha Florids Suprese Court
i1 County in Hontanndy (phosetic.) My primary purpose 11 drew no distinction betwean negotiated contracts and
12 sitting at the table todsy is to spsak on bahp¥t of 12 standard offer cantracta. Specifically, TPC asks this
13 Dade County and Montenoay. Mr. Willis will speak on 13 Commission o clarify that consistant with its order
14 bahalf of Lake. If it is acceptable to you, Mr. 1s disapproving the Lake settlement, congzistant with
15 Willis and I have discussed an sllocation of time, and] 1% FURDA, consistent with Florida Statuta 366.051, and
14 I think if you limit us to 20 minutes to our side that|1l$ Rule 25-17.08322, vhich govarns negotiated contracts
17 would be acceptable to us, becauss I think he has »a 17 whan they are approved, the Commission's ordar
ie little more te say than I do. 18 spproving the Dade toatract contamplated that FPC
13 YR, COUTACULIS: Would wa, as well, then, have 20}19 would pay for snargy based on avoided enargy costs
20 minutes combined? 20 strictly as reflectad in the contract.

2 CHAIRGN JONMSCM: I guess so. Yes, that is 2 That ¥IC would use the avoided units

22 manageable. Would you procesd than? 22 contractually specified proxy characteristics

23 HR, McGIX: And, Madam Chairman, since the Laka |23 refarenced in 912 and not scme sthar or addicional
24 petition asked for tha sase daclarstory statament aa |24 charactaristics that are nowhers contained in tha
25 ia the Dade petition, and since the fundamancal order |23 contract, nowhars contained in the Cosmission's
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approval erder. and nowhare contained in the
Commission's rules to assess the avoided unie's
operationsl status fof the purposs of determiaing when
the as-availsble paymants are mads and whan the firm
paymant is sads,

And, finally, that the Commission's ordar
=ontq1.and that FPC would use the actual charge out
Price of coal to Crystal Rivar 1 and 2 resulting from
ite prevailing miz of transportation, and nat some
fictitious mix, or some mix that was in affect whan
the contract vas approved.

Commiesionars, FPC's patition is inaxtricably
linked to what this Commassion spproved in 1991 when
it approved the negotiated contract. Morwover, and I
would like to emphasize this, given tha salevant
history to which I intand to turn now, FPC beliaves
that the grancing of its patition for daclaratory
Statemant should ba a Rousekeeping matter for tha
Commission. And ia saying that, I do not msan te
Suggest this is not an important mattar, it mcst
certainly is. But it should ba & housekeeping matter
since the Commission has already datermined that FPc
is correct in what it seeks. And lat »e axplain why.

The Commission will recall in Fabguary 1995, it
Tuled that it lacked jurisdiction to detarsine whether

LA I T R T
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B, the Commission held that Section 912 of the
contract, 3ike all svoided cost calculations, was
never intsoded to be fully representative of 5 real
oparable bricks and mortar unit, but was instsad .
intanded as & pricing proxy., It fucchar held thae
approval of the contract recognized that anargy
paymants would be calculated using the PATamataras
spacified in the contract and were not fixed. And,
quote, TPC's sodaling of the Avoided unit, which
cesults in 2 mixture of firm and as-available anargy
prices, more closaly approximates actual avoided
angrgy costs, and is conaistent with this Cowmission'a
1391 ordar approving tha contract, I'sm Qquoting from
Page 9 of tha Commission's ordar disapproving the Laks
ssttlement.

Finally, the Commission held thers that neither
the coatract nor the spproval ordar contains
provisions governing the modes of transporting eoal tn
the refacwnced plant, and that FPC should take any sad
all scticn regqurding coal transportation which legally
lowars tha cost of providing alectricity to tha
Catepaywrs.

Now, the Commiseion rsached that decisiocn in lLaks
daspits the fact that it hsd in the 1995 orday I
rafaranced before ruled that it lacked jurisdiction te
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FPC's mathod for determining firm or as-availadbla
paymants to Dade, Lake, and other similarly situatad
cogenerators was correct undar their contracts. And
thersafter litigation ensued with Lake and

the Lake court hald that to detarmina whan the
as-svailable or the firm paymant should be made FPC
must modal the avoided unit based on all the relevant
charactaristics and constraints that would have been
aseociated with & unit bad it actually been built.

. Under the Lake court's ruling, FPC could not
limit its modaling of the aveided unit's cparatioa to
tha proxy characteristics set forth in tha confract.
It would instead be required to considar
charactaristies nowhare found in the contract. Now,

. somatine after that court’s ruling, Lake and FPC, as

ths Cosmission will recall, satarsd into a settlament
AQTeaRdnt campromising theiz dispute. And that
igreansnt was brought to this Commission f£or approval.
This Commizsion disappreved the proposed settlement
with Lake. And ia its three-to-tve ordar it squarely
hald, A, its jurisdiction was brosdar than it had
previcusly believed, and that it had jurisdiction to
axplain and clarify what a negotisted contract meant
at the time it vas approved. Indeed, it noted that Ao
parcy had cited any authority to the contrary.
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actually adjudicate the contractual dispute aver
anargy pricing betwean Florida Power and the QFs. Aod
although Commissionars Garcia and Clarx dissented in
the Lake settlemant docket, as staff discusses,
Commissionar Clark filed wn cpinion in which she
cbserved at Fage 21, quots, “The Commission could deay
cost reccvery based on a subsequant contract
intarpretation.” And here is the Xey, "if it was
contrary to the basis on which the contract was
originally spproved.=*

Thus, we knov xt least four of the Commiszsionars
in Lake ware of tha viaw that this Commission retairs
jurisdiction in the contaxt of 2 negotiated contract
to detarmins whether SRALCQy paAyMants are consistant
with the basis on vhich the contract was originally
approved for cost recovery. Having spproved the
contract, the Commission has the suthority and
rasponsibility te mmo‘ that FPC makes paymsnts in
accordance with what wers, in fact, ths avoided enargy
coat tarma spyroved in its ordac.

To dischurge that responsibility, ths Commissiom
mist axarcise its jurisdiction to considar and
detarmine what the contract meant vhen it was
spproved. The Comiseion cannot, consistent with its
cost recovery cuties, be relegated to a rubbar stasp
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as intervasars would have it, whose role with respect
£ cost Tecovery completaly anded in 1991,

Cowmissionars, that is sot & Tequiremsnt of the
freahold decigion which helds that & Commission canneot
aodify the basis on which it originally appreved a
PURPA contract to bring the anargy paywants in line
with current avoided costs. But Fresahold clearly does
not preempt tha Commission from u;iua.tnq and
clarifying what ik, in fact, approved in 1991
unsodifiad. Indeed, as Mr. Ballak noted, that preciss
PrmpCion ATguRant wais mada in Panda.
rejectad by the Florida Supreme Court and cart was
danied,

How, I would like to discuse that it is very
clear that the Commigsion had to consider the anergy
paysants called for undar this contract ia relation to
avoided costs wvhan it approved the coatract back in
1991. Because undar 366.051 and Rule 25-17.08312, and
as confirmed by the Panda deciaion., this Commission in
'91 could not have approved the contract if the snsrgy
paymanty would axcesd avoided cowt. And as I intand
to show, thare really is no queation that the
Commigsion did, in fact, detarmine in 1991 whan it
approved the Dade contfact that the energy paysants
would be based on a lessar of type mathodology. A

It waa
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MR, COUTRCULIS: And I would J.J:k- ts slow down,

CHAIRMAN JOBNION: I had forgot t!nth.h.‘m
he wae daferving to you.

MR. COUTACULIS: I think tlu:ud.uum :
2:13. Lat =8 back up, m#schuhlldm:m
approvil of & negotiated contract includes approval of
the terms and conditions of that contrace,
particularly the fira capacity and energy paymantas.
It hald that in Docket 910403, which we citad in our
briefs.

Undar the axplicit directicen of 25-17.0€322, that
is the rule that governs approval of a negotiated
contract, back in 1991 and still today, in ordar to
Approve a segotiated contract, the PIC was required to
saasuxre the anergy and cspacity payments in that
contract aguinst tha avoided cost standard. Tha
berchmark, if you will, specifisd in the Commission's
rulas for calculating such payments undar a standard
affar contract,

Specifically, the Commission's tulsa provided
that it would avaluate a negatiated contracts paymants
for firm anargy and capacity against the utility's
svoided construction and operating costs. lnd hacte is
the key. Calculated ~- and I'sm resding :m'th. rule
»- ealculated in accordance with Subsectiocn 4 and

L R R T R A R N

NNONN N ONOE R e b e e

22

sathodology that comparws firm ratea to as-available
Cates, and essantially pays tha lessar of tha two.
Not scme full-blown bricks and mortar sodaling
involving characteristics navhars raferenced in the
contract or in any Cosmission ruls or orzdar.

Indeed, Commissionars, if the 1991 Commission
datermined that the contract would make anargy
Paymants based on scma sathodology that matarially
paid more than a lesser of mathodology, I intand to
ahow that under its governing rules the Commission
could not Rave spproved it for cost recovery.

Lat ms begin with that. The PSC has held“chat
the approval of s fegotisted contract includes
approval of the tarms and conditions of that contrfact,
particularly the capacity and snergy paymsnts.

CHAIRMAN JOENSCHN: You have about two minutes
lafxy,

HR. COUTROULIS: All right. Undar the explicit
direction of 25-17.083322, as it existed in *91, and as
it axiats today, in ordar to approve a negotiated
contract -~ I was going to taks tha full 20 minutes.

CHATRAN JOENSCH: I'm serry, I forgot.

COMMIISIONER CLARK: I'm struggling with the fact
she has told you to hurzy up, and I nesd you to slow
down.

W W R s W N W

O e e e
LT I R T -

16
17
is
19
20
21
22

24
15

24

Paragraph SA of 25-17.0832.
i» tha svolded anergy pricing rule for standard offer

Paragraph { of 25-17.0832

contracta.

That is one of the banchmark rules that this
Commiguion was required to considar under ,08322 ia
detarmining that this nagotiated contract was
cost-effectiva. And as we demonstrated in our
petition, and 44 staff furthar demenstrated in its
recommandation, undar the benchmark against which it
neadad to measurs ensrgy paymants in thic contract
against the banchmark for standard offer contract
anargy paysants, it had to look at the paymants callad
for in this contract and say do they pay no sore thaa
avoided costs calculated in accordance with the
standard offer rules. Bacause if that negotiatad
contract paid morw, it could not have bean approved.

Now, its true the negotiated contract doesn't
necessarily have to incorporats tha sjass anergy
pricing rule as a standard offer contract. The
parties can decids thesy vant to figure out the anaryy
pricing in some different way. But whan this contract
wag taken te the Commissioen for cost approval undsr
25-17.08322, it is very clear the Ccmmission had to
say how doas this contract pay for enargy sgainst our
avoided cost banchmark. And the svoidad cost
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benchmark right in tha rule t# the snargy pricing Tule
for sctandard offer contracts. And I iavite the
Commission, look at .08322, it references directly
-0832, what is now 5B, but back in 91 ic vas 4B,
which is the anergy pricing rule for standsrd offer
contracts.

How, as we have demonstrated, tha Commission's
standard offer ensrgy pricing sule clearly calls for a
lassar of approach. Staff discusses that extensively
in their recommendation. We cited all of the hearing
transcripts before this Commission whan that rule was
pussed, and ity crystal clear that that rule calla
for a lezser of determination. It, therefore, follows
logically that this Commission had to determina in
1991 that tha Dade negotiated contract paid on the
basis of a lesser of spprosch or somathing less,
bacause if it pald somathisg more, it would have bean
in axcesd of the standard offer benchmark that tha
Tulep say this Commisgsion bad to considar. And if
thare are any questions ¢n that, pleass intsrrupt me,
becauss I think this is s erucisl point,

The bottom line is that the Commission
necessarily determined ia the order approving tha Dads
contract that the snergy contracts did not exceed

avoided cost. To do that it had to determine what
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43, it is nov 3B. It wasn't qiaply it had to Pay no
more than that banchmark rule, it had %2 pay on the
basis of thag because it was a standasd offer
contrast. And that standard offer contract wae
approved. It was approved by Camaission Ordar 24999,
S0 tha Commission abvioualy detarmined that that
contract did pay on the basis of the rulg. Ie,
tharefore, follows that the Commission must have
viewsd the idantical language in tha asgotiated
contract with Dade a3 meaning the sama thing as in
FPC's standard offar contract and calling for the
detarmination of firm or as-availablae Paymants based
on an hourly comparison of the firm rsta to the
as-available rate.

And, indeed, ics dar approving FPC's and Gulf's
and FPL's standard offer contmmct clearly recitas the
factoars ﬂu't are raquired to detarmina enargy paymants
undar that staadard offer pricing rule, and it
senticns only the anergy pricing charscteristics used
by FPC undar the negotiated centract hare. Type of
fusl, fual costs, average hest rate, asd variablae Og,
a5 wall as an escalating factor by ywars.

Those are the factors that appsar in both the
standard offer contract and the negotiatad contract.
Thers are no additional or different aum;ruu«
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those paymants would be against the avoided coat
banchmark prescribed by ita owm rule for standard
offer contracts. That's vhat the negotiated contract
rule says on its facw. Aad the instant patition
simply saks the Commisgicn to clarify what it
necassarily determined in that regard something that
is clearly within its jurisdictien.

How, less thare be any quastion that this
Commission apprahended this contract in 1991 as
calling for a lesser of approach, there ig mors
evidence. First, as I mentioned, tha rule for
standard offer contracts vas the subject of axwansive
tulemakxing proosedings that are diacussed in staff's
4 in cur brief, and it is
clear that the Commission was told very directly that
the standard offer pricing rule called for & lesser
of.

T dation, di

In addition, two months bHafore this Cosmission
Approved the negotiated contract with Dada, Florida
Fover filed its standazd offer contract. The standard
offer contract contains & substantively identical
Provision to Section 912 of the nagotiated contract.
Now, as a standard offer contract, it had to
axplicitly provide for enatgy paymants to be made
undar the standard offar rule, 25-17.0832, it was then
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as intervenors sugges: thare should ba that aight have
bean sssociated with a fully charsctarited unit.

m!um CLARK: What warge thode four, agaia?
Type of fual, fual cost --

HR. COOTROULIS: Type of fual, coat of fual,
avearage heat rate, and variable O@4. And,
Commiggionar Clark, if you look at Order Humber 2499%
approving thoss three standard offar contracts, the
ordar squarsly recites thase are the charactaristics
that ara required to comply with the standard offer
pricing rula. And those ars the szme ones in the
negotisted contrast, and the langquage in both
contraats is idantical. It is inconceivable that it
mant two different things to the Commissicners in
1991. Both of thosas contracts ware approved by cthe
Commission in 1991. The same langusge had to maan the
sama thing. And we know that the asargy pricing zule
of this Commission was & lessar of rule becayse wa
have extensive svidence both in staff's recosmandstica
and in our patition to that affect.

I would like to turn nov to FPC's need for the
daclaratory statemant it is seeking, and I will than
briefly get into why the argqumants of intarvanors ia
npport of their sotion should be rajected.

Commissionars, it is cbvicusly unfair for the
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Cosmissien to deny FIC m oprion of settling its
disput® with Dade, which the Lake e¢rdar effectively
does, Decause thay are the same contract, the sane
issuas, and forcs F¥C to procead with the risk of
litigation, but neverthaless, refuse to stata formally
vhat ratss, terms, and othar conditions of :he
contract the Commission intandsd to approve as
consistent with full avoided costs. TFPC should not
have to wait to some later time to find cut vhather or
not itd contract administration is in accord with what
thia Commiesion bBelieved in 1991, And intarvenors
disaiss tha lLake orcdar now as a nullity. Thay say,
wall, after the Commizsion issued the Lake ordar, the
Lake settlemant sxpired by its terms bscauss too much
tine had passed, so that's now a nullity. Well,
teachnically they are right. Florids Power is entitled

" to know that the Commission is standing by tha

Teasoning in that ordar.

Lat ma turn in the one and a half minutas I have
laft to res judicata, collataral estoppel, and
administrative finality. As an ovarall mattar, it is
important to appraciate that the instant petirion does
not ask the Commission to do wvhat it earlier
daterained it lacked jurisdiction to do. Right or
wvrong, the Commission viewed thae 1994 petition as a
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position that we ars iA now,

Thers ia no bar to this Commigsion ing ahead. -
We have €itad cases iR Our brief that talk about the
fact that s jurisdictional detarmination is not
scmathing that is given res judicata effect when the
same tribunal that antered the earlier srder was baing
asked to invoke its® jurisdiction -- .

COMMISIICNER GARCIA: Didn't this sane tribunal,
though, appreve one of thoss settlemant offers and
vota it out?

MR, COUTROULIS: 1I'm sorry, Commissioner Garcia?

COMMOSSIONER GARCIA: Didn't this same board
approve ona of tha sattlements of the contract?

KR, COUTROULIS: This Cosmiseion has approved
some of the settlemants between Florida Power and
othsr cogunarators, yas.

COMMISSICMER GARCIA: Lat ma ask you, why <o we
naed a contract at all? If we retain jurisdiction,
why not simply retain jurisdiction snd sisply
datarming this as we go? We say you must satar =-- you
st anter -~ Yyou sust get a partoar to produce cogmm
powar or whatever type of power, you must have aveidad
== wa figure it cut and than wve go from thare, and
this Commission goes datarmining cost as w ';"3 oo, asd
thareby not invoking the possible jurisdiction af
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Tequest to resclve the disputed contract issus. The
Commission could not have bean clsarer on the point.
Its order at Page § says that is tha vay they
construed tha pstitions. This petition is asking the
Commission to axplain and clarify ite ordar of
approval of this contract iz 1991. It is nct sven the
sama issue. Tharefore, there i» no res judicata.
Another thing, iatsrvenors talk about
administrative finality. Well, the fact of the astter
is they mada those Very same asgusants vhan the Laks
ssttlemant was presantsd to the Commission. They said
to the Commissicn at that point you should nofslook at
this gettlemant agraamant against what you approved
back in 1991, because your jurisdiction was at an and
after 19491, and you cdetermined back ia that 1384
pricing docket that you wanted to resolve the pricing
dispute betwvesen the parties, and so you should not
interject yourselvea nev and make the dateraination
that tha settlemant is cost-effactive in relation to
what was originally approved. This Cosmission
tejected those arguments. It rejectsd the idea of
aduinistrative finality. All the arguments that ware
sads in hare vare sade connaction with that laks
settlamant, and yet this Commission went ahead and
disspproved that Lake sattlament and placed us in the
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anothar pafty. ¥e don't need s contrzact. 7Thia
Commission has jurisdiction, 20 we keep i%.

MR, COUTROULIS: Well, Your Bomor, I'a suggesting
that this Commission has jurisdiction to axplain and
clarify thae basis on which it approved this tontract.
I'm pot suggesting that this Commiseion has plenary
jurisdiction to resolve every contract disputa that
wight -- that tha parties aight get into in the courss
of tha 20-ysar contract and the administration of that
contract. Iut if there is a need for this Commiseion
to explain and clarify the basis on which it approved
somathing --

COBMISIIONER GARCIA: I undarstand. Mut aren't
you telling me that it's crystal clear? You'ze saying
to me and have repeated several times that it's
crystal clear what the Commissien meant. If it's
crystal claar, why don't we let it fall vithin the
pordars of vhat a contract is supposed to be and we go
to court and lst the judge dacide it, since it's #so .
cleaz? We alfsady spoke ¢o the issue. We spoke in
*91. Therse it is, JIt's in black and whits, thasze a5e
two sophisticated parties. It's not eves & negotiated
== this i» & segotistad contract. 1It's oot even &
standard offer contract. HNoth parties sotared fnte
this contract on equal footing. this Ca—uuoa_
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spprovad it, why not allow both parties, both
sophisticated parties to make it 88 crystal clear 48
you say it is bafors a judge?

HR. COUTROULIS: Because it's appropriate.
enly this Commiswion and no court that can elarify and
axplain vhat this Commission approved in 19%1. A
court can datermina what tha contfact providas as
betvean the pacties. Theoretically, you could have a
negotiated contract vhers this Commission approved on
a4 carctain basis that gontrac:t for Cost recovary, but
down the road a court datarmines that's not vhat the
tvo partias cbligated themselves to do, and thaze 18 &
This Cammission is only going to pass
through for cost fecovery paymants that are consistant
with the Pasis on which it approved the contr =

COMISSIONER GARCIA: Which cost recovery? You
do agree cost recovery caass much lstar on?

HR. COUTROULXYS: Cost recovery comas in tha fual
and purchased power adjustaant clasuse, hut nonathaless
we have & real dispute, we have =--

COMISSIONER GARCIA: Wnich we Xept setting and
isproving a» we moved on in this contract.

MR, COUTROULIS: Yas, but --

COMMISIICNER GARCIA: And are still part of

It is

aismatch therxe.

Tates.
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ansures that cthese paymants do not axcesd avaided
cont, Mttmkwmuewmw“
tha ratepayers.

COMMISSIONER GARCIA: Doa’'t you think it pats
this Commisaion in a difficult position? We seated ¢
a party, come to Florida. We are going to x.{r out th
rulas of tha gasa for you. Wa sat and va drew the
rules of the game with your client. Asnd, in fact,
whan staff citas, they afe not citing to a discussion
that occurred with all partiea here, thay are citing
to a discussion that occcurred with our IO0Us, this
Comaission, and -- the Commisgsionars, beaciusie it
wagn't these Commissionars, and staff. And we cama 1
wvith a saries of rulas, Whan wa came up vith that
sacries of rulas, pecpls antared our atate to da
business in cur state. And these cbvicusly were ©
sophisticatad pasties which knev what they vars doing,
which got financing based on thase agresamants, of
those rules that we had befors this Cosmission, They
didn*t antar under jurisdiction of this Commiwsion,
they enteared our state undar a coatract which you
providad and this Commission approved and said lat's
play ball.

HR. COUTROOULIS:

COeIISICNEIR GARCIA: Wa lassve from that point

Correct. "
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MR, COUTROULIS: But, Commissionar Garcia, thare
is 8 very real disputa betvean Flozida Paver ind Dada
and Florids Powsr ¢ Light. There is litigstion.

There are questions about gosat rscaovery. Thare are
quastichs sbout contract administration. FOC has &
right to know that it is paying in accordance with
what this Commissicn had in mind whan it approved this
thing in 1991, If FPC is wvrong in that regard, then
FPC wants to bring itself in compliance with what thia
Commission had in mind when it approved this for cost
TecoveIry.

COMMISBIONER GARCIA: Mut hasa't Fic scted along
thosa linas? TFPC is making paymants based on what it
balisves the contract says, therefors, FPC is acting
within the boundaries of what it feals it has in tha
contract, and has gone before a court, and, in fact,
hasg shifted, if I'm not mnistaken, and you can corrast
ae if I'm wrong, is paying sccording to what it feals
30 it has already acted upon the
contract that it signed,

HR. COUTROULIS: IPC is doing vhat, Commisalonar.
But FPC would like the assurance from this Commissien
vhich is the only body that had tha right to approve
this for cost tecovery, aad tha oaly body that
protects the ratepayers, and the only body that °

is in the contrace.
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and pow you retusn inte the seventh inning of the geme
and you are talling ma -- you are talling these
parties that you signed a contract with, that a
saterial issue in the éontract is at dispute, and only
this Commission can datermine that matarial issue of
this contract.

MR, COUTROULIS: No, Commissionar, I am not
saying that.

COMOSSICHER GARCIA: You don't think that this
is a matarial cantral issua on which this contrast's
value rises or falls completaly?

HR. COUTROULIS: The petition does not ask this
Commisgsion -- and I want to clarify that -~ the
petition doas not ask thia Commission to resolve the
contract dispute batwean the parties. That is hangisg
in the court.

CCOMMIZIIONER GARCIA:
have we not resolved this whole case? Is this not 3
central issus to what you are before the court oa?

MR. COUTROULIS: Not necessarily, Coamissionar.

COASIIONER CLARK: Can I say somathing? X
undarstand MR. COUTROULIS' argusant to basically be
you are batween a rock and a haxd placa.

HR. COUTMOULIS: That's right. That is axactly
right.

If we fasolve this issum,
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COHNISSIONER CLARX: And they Are batweean 3 rock
and a hard place becauss on identical facte we
spproved a settlemant and the pext time 4t came around
wa disapproved it,

COMISITONER GARCIA: You are abasolutely right..
You are absslutaly right.

COMOSSIONER CLARK: And that is all hae is
saying. As I undarstood it when ha cams out and said
this is a housakeeping measure, whit wa want to know
is vhat you are going to say that you would approve
PUrSUant to == as & way of axplaining your order wvhen
you approved it,

COMOISIIONER GARCIA: Hadam Chairwan.

MR, COUTROULIS: What terms and conditions did
You approve back in 1991,

COMOISSIONER GANCIA: Commissionar Clark, but we
put ourselves in that position.

COISSTOMER CLARY: I agree with that.

COMMISSICHER GARCIA: And that we -- that thare
w= that ths wajority vhich is =- wa have & differant
Commission now. Tima has passed. There ars different
sanbers of this Commission., Nopefully, nev sesbers of
this Commission von't make the same mistake. But that
being said, that being said, we put ourselves in this
place. Tha parties who signed this contract did net
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had signed a contract. And 50 you cama to ug .."
said, lock, selve this contractual disputa. g we
weren't solving a contractual dispute, we warye
agTesing on & settlemant from which you warg going to
procesd froam that point forward, To limie the
aXposSUre to our ratsepayers, to limit the axposurs to
cur IOU, and o honor the tarms of a contract that wa
had entarad inta that this atate had promotad through
fedaral legislaticon and our own palicies to move
forward from that point. And so what were doing
wasn't resolving a contractual disputs, we wars
resolving somathing that you brought before us and
this whka tha proper place, Decauss your client kad tg
get cost fecovery. Your client had te figure out how
it worked, and hare is whare you brought it.

MR, COUTAOULIS: But, Commissionar Garcia, you
ars referring to the Lake settlemsnt, and I was
Feferring beck to the 1994 pricing petition that
Tlorids Power filed. TFlorida Pover filad s petition
right after it implemanted Sectiocn 9.1.2. This
Commission construed that patitioa, right orf wrong, as
asking this Commigsion to resclve a contract dispute
beatwean two parties to a negotiared contract.  And
this Commission hald it had no jurisdiction ¢ do
that, and we ate not challenging that datermination

w & ~ e W N e

NN RN N e e
b~ < - - S~ - ol < vl < o

3s

ask for this. FPC, I think, acted in good faith,
They said -- they came to us and there I do believe we
o have jurisdiction, and you are absolutaly right, ia
that case you came befors us not to say is this right
or wrong. You said, Commissionars, this is our
possible axposurs.

MR, COUTROULIS: But the Cammission construed
that 94 patition ~= with all dus raspect,
Commigsioner Garcia -- vight or wrong, a3 ssking the
Commission to resclve the contract disputsa. Tha order
is ¢lear on that. I don't think that was the right
way for the Commission to look at that p.u.uan‘, but
it™s clearly tha way thay looked at it.

COMISAIONER CLARK: Zold on. Which peatition are
you talking sbout, the origimal one?

COMMISSIONER GARCIA: Which petition are you
talking about?

HR. COOTROULIS: Yes, the '94 petition. Now we
are simply asking pleass clarify the basis ==

COMMISIIONER CARCIA: Put you are taking that out
of contaxt. You wers befors -- your client was befors
a gourt with the pecpls you had antered inte a
contract with, weres befors & court, and wa -- Florida.
Lat ma not say wa. Florida had a potantial sxposure
to its ratepaywrs, it's company, and this party who
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hare today.

Wa are saying there is somathing you very claarly
have juriadiction to do. You have jurisdiction teo
axplain and clarify the basis on vhich you spproved
this thing for cost recovary ia 1931. We belisve you
should tall us wvhat terms and conditions and ratas you
spproved ia 1991, It's highly ralevant. It is
relevant to our administration of the contract. -

COMISIIONER GARCIA: It‘s & central issus to

- this digputa.

MR. COUTRCULIS: And it ie particularly a centrsl
issus, thaough, because of scmsthing that happeans to
axist in this negociated contract, and that is this
negotiatad contract happens to have & reg out clause.
It did not have to have a Teg out clasuse. Thay are
not requifed to be in negotiated contracts. They are
pernittad. 1If you didn’t have a reg out clause in
this contract this Comsission could say, we spproved
3100 for cost yacovery, but we can’t tall you what you
agreed to in the contract, we can tall you what we
apprehandad when we spproved the contract. 7The
parties go to a court and the court says, well, I
think the utility cbligated itself to psy $110. Wall,
vhat happens then? We owe $110, but this Commission
is enly going to pass-through 100.
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1 In this case thare happens to be a reg out 1 We have vary specific jurisdiction oVer whethar we ar
2 Glause. ¥Nov the parties may not &gTee on ita 2 going to allaw cost recovery er not. And T balieve
3 anforceability, that is not before the Commission, It| 3 thst your cliant would have racourse if we didn’g

4 say be befors the courts at scme point. But it°s enly] 4« bacause of precedant sat by this Commission ¢n thase
5 if that reg qut to clause is snforceabls -~ we happen 5 very issues.

$ to think it ia, they probably disagree -- that what [} HMR. COUTROULIS: But, Commissioner Gareia, if en
7 this Commission decides it's going to pass-through for| 7 Commission’s view as it has stazed 1& that it hay

[ ] cost Twcovery may wind up baing wvhat the cogens L jurisdiction to do that, than it clearly has

9 ultimately get paid. That's not becauss this 9 Jurisdiction to tell us now what it approved back ia
10 Commission is stepping on the toes of the <ourt's 10 1991. They are one in the same issue. We have

11 jurisdiction to resolvs a contract dispute, it's 1 ongoing disputes, it would be nice to have a

12 because these two partiss in an arm’s-langth 12 daclaratory statamant that once and for all makes thi:
13 negotistion agreed to 4 reg out clause. And that 1 clear. It has bean going on and on for a long time.
14 should not conceasrn the Commission at all., It's not 14 COMOISSICMIR GARCIA: You're absolutaly right.
15 bafore the Cosmigsion. It may come up in the courts 15 Once you have that tha argumant ia over,
16 at gsoma point. 14 MR. COUTROULIS: I think 1'm out of tima. I
17 All wve wvant from thia Cosmission is plesse 17 would love to talk some more.
19 clarify what you I..ne vhan you approved this in 1991. 119 CEAIRGN JORNSCH: Actually we stopped you whea
19 You already told us that ia Lake, in the Lake oxdar |19 you had about a minute left. $o if you vant to
20 whan you disapproved the settlemant, but now 20 sumsmarise,
21 intaxvanora say that is a aullity. Wa coatinue te go |21 MR, COUTROULIS: All right. Give me one secand.
22 forward with litigation, we try to settls the 22 COMCSSICNIR CLARK: Madsm Chairzaas, I will
23 disputas, ve really can‘t, and we sukmit =-» 23 probably have quastions, but I think I want to wait to
Hu COMMISSIONER GARCIA: Lat me tell you, I a4 haar from tha opposing sida and -- )
2s sympathite with your pesition. In no way am I saying |23 CMMISSIOHER GARCIN: And I'm sorry, Hlﬂ-.n
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1 that what you are trying te do is wrong. In fact, I 1 Chairman, I jusped in because I was intezested. I

2 think what you are tIyang to do is to some degrea put 2 undarstood him much better when hs vas going quicker.
3 yoursalf in a position whare you can protect your 3 Sc whan ha slowed down I was abdle to think up and

4 sharsholders and the tatepayats of Flozida. And I 4 formulats some questions.

5 accept that, I maan, that is -- you are not the bad 3 MR. COUTROULIS: I should have stayed faster,

L guy hars. You are simply ~- unfortunstely, I think L Wauld you like than to hear frcs tha other side and

7 the bad guy here is this Commission. I think thias ? can I have a minute or so for rebuttal?

] Commission may have arred in the past, or arred in tha| § CREAIRGN JORNSCN: If you wvant ta sava the

9 Past and puts us -— puts you in particular, betwean & [ ] ainute.
10 rock and a hard placs. And then puts us in s 10 MR. COUTROULIS: Yaes.
11 difficult spot because vhare do we go from here. But |11 Chalirsan Johnson: Mr. Willis.
12 that said, I kaow you ~= I have taken your timg and 12 MR. WILLIS: 1's Lee Willis of Jusley Mcthullen
13 added scme to it, so maybe we should -- - 13 representing Laka Cogen ia this matter. Comsissioner.
u HR. COQTROULIY: That's all right. I appreciate }14 I would like to first review again -~
15 the quastions., Commissionar Garcia. They are very is COMMISBIONER GARCIA: We can barely hear you.
14 insightful questions. And I do want to coms back by 16 Wh. WILLIS: T would like to review again the
17 emphasizing with considarstion ta all of thess 17 procednrsl history of this matter. This ie the third
1s fattors, we very carefully drafted this petition to 13 petition for declarstory statement involving tha same
19 ask for very narrow carsfully structursad relief that |19 partias in the same contract that has bean befors this
20 ve submit is in tha interwsts of all parties to know. |20 Commission. The first one was in 1$34, and the secend
1 Because if four Commissionars said in Laks we Tetain 21 one was in 1994, and it was danied by this Cosmission
22 juriediction to tall you shather we are going to pass |22 1n & definitive order aftar artensive oral argumests
3 through payments for eost or not —-- 23 ware hald, and careful consideration was mads, and &
24 COMMISIICHIR GARCIA: We ratain jurisdiction over|24 finsl ordar issuad, vhich was not appealsd,
s You, not over the paArty that you have s <ontract wich. | 33 In that order, wvhich assentially the prsaent
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Commission antered, t.‘e-.uli.ou-ra Garcia, Deason,
Johnsoa, Clark, and at the time it was Commissioner
Kiasling. But it's not an ancient ardar., You held
that matters of contractual interpretation vare
properly left to the civil courts, and that we defar
to tha courts to snswer the question of contract
interpratation raised ia this case. Thus, FIC's
petition is danied.

Now, the points that I have just Tead are quotes
from your ordar. This was your decision on the very
contract at iassue hara, and the Very contract
provision that ias at issue hare. Thae Commission -

COMMISSIONER GARCIA: Mr., Willis, vhile you are
#till there, though, it is pointed out by pacties and
by staff that Croserdada give us more power than we
had at tha timse. And that Freshold gives us such more
power than we had at tha time. Now we know what tha
lar ia and we can decide these terms becsuss ve keep
jurisdiceion.

MR, WILLIS: Commissionar GCarcia, I respectfully
will point out to you that the law of this case way
mada ia the ordar that I just quotad to you. And that
while you might want to use -- orf scmsche could atgue
that Crossrosds might be persuasive in soma future
tiss in soma futurs controvarsy that has not bean
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tasua bufore the court? Is the gourt looking g thig
1anue?

MR, WILLIS: The court --

. COMMISSIONER GARCIA; Tha court has taken
jarisdiction of that fissuye.

MR. WILLIS: Well, the fact is that Judge Brigos
has alseady unequivocally ruled that the terms of the
AgTeemant Are unambiguous and do not require the cour:
£s look outsida its four cosnecs fof an interpeatatior
of Section $.1.2 aof tha agresmant., And the court hald
that the paymants are due to Lake Cogen based on a
real opersbla 1991 pulverized coal unit, and has ruled
that any further attespt by FPC to arqua any other
intarpretation of this agreesant is inadmissible at
trial. 30 that is the circumstances thare now.

COMMISSIONTIR DEASON: Then why are you concarnad
about this daclaratory statemant?

* MR, WILLIS: Wall, because you haard them hare
argue an ordar that is a nullity, and they brought it
back up to you. And they are guing to try to use it
in that faghion, and if they are not trying to do
that, thare is no reason for us -- for you to decide
thig ==

COMISSIONER DEASCN: Ia it sur positio.n;to
detarnine wvhat their motives are and how they are
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decided by this Commission, that has noct basan subject
to the provision of res judicata and collatsral
sstoppal and administrative finality, cthat you might
considar that. That is a Few York Commisaion, It did
not change tha jurisdiction of this Commission nor tha
decision that you made.

And what you did is this Comuission carefully and
exhaustively considered the vary lssua presentad in
this docket and clearly directsd the parties to go to
court to resolve the coatract intarpretation issua,

Mow, wa can call it shatsver you want to, but it
comas PAck to we are -- they are asking you so’
interprat that contract. Thay clathe it with a lot of
smoke, but that is exactly what it is. The parties
want to court in Octebar of 1994, They settled the
mattar. Thay brought it to you, it was rejectad. And
the ordar that was entersd is a legal nullity. And
avan the referance to it is inappropriate here becausas
it is not an ordar of this Commisaion.

Tha partiss are back in court whare you said
originally was the proper place to be. 7The trial is
nov sat for Novembar the 2nd, and it would be
outragesus for you now to stap in and try te angwer
tha quastion of & contract intarpretation.

COYOINIOER GARCIA: Hr. Willis, ie this an
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geing use to use it in & court, or is it our
responsibility to address the declaratory scatament,
and parties use it for whatever purpose thay fsel is
usaful for them?

MR, WILLIS: Commissionar, I believe that you -
abould dacida this case, if at all, based on what you
have already decided previously.

I mean, that was ths word that you gave to these
partias. It wvas the sams thing as you entsring a
contract with tha various parties. And the parties
have reljed on that, and they Rave gons to court, and
that's where that controversy should ba decided. And
I think you should lock thrcugh what tha aotives are
heare, and if it genuinaly is for matters of ’
settlemant, it cen coms up and be argued vhen that
time comas in & settlement. Thare is no settlamant
panding. Itmmwiucost:mn:.ﬂnuﬂ
cost recovery is brought. It does not heed to ba
sddressed now, ] )

You should defar your decision on this. Thaze
are thres principles: res judicata =~

COMMISSIOHER DEASCHN: Wall, Mr. Willias, let se
ask you, it does not nsed to be Addressed nov. Are
you saying than thare is never A nesd for a
declaratory statemant? You just wait until there iv a
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Fate procesding or somathing else when the tssus is
aquarely in front of you?

MR, WILLIS: Mo, I'm nat saying thac, I°'m sayisg
that, Commissionar, after this has bean brought to you
three times, and that you have made a definitive
datermination on this in 1995, that you should atiek
by vhat you hald in that order. And whars tha
argument was made by Florida Pawar that with respect
to a whole lot of datail about standard offers in that
ordar, that I fizst quoted you from, you said thexe
ACS two types of contract treatad very differently in
tha rules. And that you consicered the very things
that wers hers, and pointed out that you would not be
involved in such a mattar in interpreting the contract
and sent this matter to court.

¥Now, there are thrsa principles that are
isportant for you to realizs hare no mattar howv much
YyOu aay want to go back and addrass this aguin. They
aze res judicata, collateral estoppel, and
administrative finality., And it says that once you
litigate an jssue betwean idantical parties and you
have a final ordar, that case is over with. You can't
coma back over and over again with the same question.
dnd the Commission has bhean posad tha question
preasented hera, you have given an answer in a final
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Anothar year and say DUt wa have got another twiag we
want yeu to considar and go back to 1989, or 1973, or
scma other time to LY %o put toguthar scmathing for
yau %4 considarx.

Now, again, tha court thas has Jurisdiction that
you sent this to clearly and unequivecally datarmined
that the section in the contract required the
dafasndant, FPC, to maks slectrfic anargy paymants tg
the plajiatiff with reference to modaling in the
oparation of a real coperabla 1991 pulverized coal unit
having the charscteristics resquired by the law to be
installed on such an unit. Now, they ace arquing
scmathing differant here, but that is what the court
has hald,

Mow, also, I want to point sut --

CEAIRMAN JOEMNSCRI: I have & quastion related to
somathing you said & little sarlier. I'm
undaratanding Florida Power Corps’ argusant -~ thare
doesn’'t sesm to Da & dispute with Taspect to who geta
to intarprwt contracts. And although Florida Power
Corp thought that in thair 1991 ¢iling that it was
broadar than that, that we only answared the one
Quastion as to contract disputes. And that wvhat they
have placed bafore us today iz a d.u.'incnf.toﬁ as to
our iatant. And that that is a totally lqa;lu_
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order, and that should be the end of the mattar.

Now, res judicata applies not only ta lssues that
were previously livigated, but it applies to issuas
that could have been litigated under the sama
trangaction. And ges judicats applias haze because
thers was a final ordar on the merits of jurisdiction.
This Commission was a competant tribunal with
Jurisdiction and had tha suthority to declare your own
Jurisdiction, The parties are the ssme, the causse is
the sama. And bare, again, this Commission clearly
statad in that ordar that you bave oo jurisdiction to
interprat the vary contract that is at issus pere.

Now ==

COMMISSICNER JACOSS: Mr. Willis, hov do you
respond to the argusent that the question on this
petition is not tha same guastion?

MR, WILLIS: Well, tha response to that,
Commissioner, is that they wara cbligated to raise in
the first petition all mactsrs relating to that
transaction. If they didn't raisa it or if they coma
back and add some I.Lttl-.tuhuoty which is really a
little bit of emcke to add to it to get Back te the
aame issua, then that thing was subsumed. That issue
was subsumed in tha saclief ordar., You can't come
back. Aftar you decide this, we can't come back in
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isrua.

WK, WILLIS: I think ic's exactly the same iasve.
You can call it different, but what your intant ias
whan you sntered the contract is a fact and
circumstances’ surrounding the entry of that ordar
which -- and surrounding that congract that a court
would considar in intearpreting what that contract
ssans, And it is the exactly the ssme thing, It
really is nothing differant. Thay are trying to call
it somathing differant, but it's not. It i3 an
attampt to intarprat this contract. In tha staff
secommendation they stated that this Commissien had
forthrightly determined that it has no jurisdiction te
intarpret contracta. But than goes on far pages and
pages sctually sstting out and interpreting the
contract.,

CRAIRON JORNSCH: Lat mea ask that question in »
diffarent way, wir. ATs ¥you suggesting that in the
stats court proceeding if the court determined e.hat_
DBoth parties intended fira all tha time, bwt that the
Cammigsion intanded somsthing else, that uuy ace
going t& look at what the Ccamisalon verwsus the party
intanded or would they enforce what the two partias to
tha contract intended?

MR, WILLIS: Commiasionar, you referred that
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COMMISSIONER GAPCIA: Lat me ask u-r.u.' -‘; -

1 contract to the ¢ourt o intarpret. 1

2 CEAIRAN JOUNSON: As batwvesn the parties. 2 do we datermine the €oet recovary of this, becsuse hov

1 MR, WILLIS: As bBetween the parties. And chat 3 vould we determine it, Or whan dees that Mppen? 1oa
4 court is and has interpratad that contract, Wov, 4 not arguing what you have just stated. Pt M'.g. 1e
L vhile we say not like it from time to tims, we are 3 that we datarmina cost recovery? For axasple, Frc

L stuck with tha decisions of certain tribunals. And § paid for 18 months this fized -~ am I mistakea, M.

7 having once referred this matter to the court, and thal 7 Ballinger?

[ ] court having mads a decigion, than that decision is 2 MR. BALLINGER: I'm sorry, it was about 12.

9 somathing that has to be factorsd into this Commiseion] 9 CONMISSICNER GARCIA: Tvslve months they paid

10 in its further action. That's not something that you |10 this fixed priced and than they recalculatad and

11 can take back. 11 decided to pay anether price.

12 How, you may -- 12 COMHISSIONER CLARK: I don't think thare is amy
13 CHAIRGN JOENSON: So do you think -- let me maka]ll doubt that thare is == and that's somethung @ vanted
14 sure I undacstand what you saan by that, And maybe 14 to ask. You don't argue that thare is & floor and a
13 1'n reading to0 much ints vhat you are saying. But, 15 caliling hera, it's how you calculats one of those
16 are you by that than suggesting that we have 16 things, right? .
17 ralinquished control over cost recovery vhen you -- 7 COHMISSIONER GARCIA: Could you explain what you
is HR. WILLIS: ¥o, I'm not saying that at all. You|[1lS BN, )
19 have not relinquished that over cost rscovery, but you|l$ COMMISSIONER CLARK: You alithar gut ficm enaryy
20 may be limited with respect te how that contract is 20 or as-svailasble, right?
231 interpretad whan it cowss bafore you for coat n MR. WRIGHT: Cosmissionar Clark, sy I respond?
22 fecovery. But in any svent -- 22 Therw are two prices, Commissionar Clark, tha floor
23 CHAITAN JOENSCH: Wait. What does that msan? 23 and ceiling terminology thrav ma off slightly. Thare
24 MR. WILLIS: Well, it maans this, that == 2 is two prices. If tha cospany would heve beas
23 (Sisultanscus conversation.) 25 oparating the avoidad unit contamplatad by the
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1 MR, WILLIS: You approved a contract in 1991 -- 1 contract, we have a firm price. If they would have

2 CHAIRMAN JOHEMSCN: Uh-huh. 2 not bean oparating, would not have bean cperiting tha
3 MR. WILLIS: =~ and the parties relied on that 3 avoidad unit contesplated by tha contrac:, the QFs

4 contract and have spant lots of money on it, have 4 gets as-available pricae, that's trus.

5 built plants. And now that contract has had a s COMMISSIICNER CLARK: Okay.

é contract dispute arise, you declined to iatarpret that| 6 COMKISSIONER DEASCH: And 3 to whathar the unit
7 contract. You daclined to do axactly what they have 7 would be oparsting or not depends upon avoided costs,
e askad you to do hare. and sant that mattax to court ] wvhether they can obtain energy At a lessar cost by

9 through your agtion. ] another means &s opposed to Tunning that plant, is
10 How, ths court is going to datarmine what that 10 that correct?
11 contract meant. HKow, I think that is & givan once it |11 MKk, WILLIS: That's the matter before thes court,
12 comes pack to you. You cartainly have juriscidtion 12 Commissionar, Commissionar, if you dafar this cass to
13 over cost recovery, but -~ 13 & court and it intsrprets vhat that contract Beans,
14 CHATIAN JOENSCH: But no -_nctu- what wa &o 14 and you come back in a subasquent procsading and say
15 today, won't the court still have the authority to 15 it msans somathing else. thea you have run square,
16 datermine what was intended between the pasties? And |16 squarely inta tha Freahold case whars you Bave
17 I don't ses my staff disputing that the court can maka|l? modified that contract. Thazs is no other way te lock
1 that determination. What I undarstand etaff to say is|18 at it.
19 that we can clarify for Florida Powar Corp what we 19 Now, sgain, with Crossrosds and thess other
20 maant. : 20 things, thara are things that you might waat ta &s in
2 CEATIMAN JORNSOM: 7 know that's what staff has |21 the future with other circumstances, but thase optices
22 argued te you, I Taspectfully disagree with that, 22 Afe aren‘t open to you now. I urge you to astshd on
23 Commissionar. The lav of this cass governing these 2] your sarlier dacision. Tha word that you qave to
24 parties and thias contract vas sattled finally in your |24 thess parties, and realize that they have spent an
23 1995 ardar. You can't go back and undo that. 2% snoraous amount of meney in litigation, and that thare

»
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1s no reason for you -“ sddrese these issues nov., I
urge you to defer it, shatain from if, or grant the
motion to disaiss,

COrtCIIIONER DEASCM: I'a goiag to tell you &
very briaf intarpretatioen of what I think happensd in
that 34 decision, and tell me if you agree oF
disagres.

MR, WILLIS: In which court?

COMMISSTIONER DEASCH: In tha 54 decision. It
seems to ma vhat this Commisaion sald in 199¢ was that
we de not have tha authority to intarprat the contract
for purposes of binding the parties Datwean
thessalves, but that wa retain ths jurisdiction to
intesrpret tha coatzact for purposas of COSt INCOVEIY.
That we have tha abligation to protect ratepayers and
that we are going to fulfill that obligation.

Now, to ae, in & nutshall, that's vhat we
decided. Do you agres or dissgree with that?

MR, WILLIS: I do not balieve you sada that
raservation at all in the 1995 ordar. I think that
you raferted the matter to the court, and that was
that. I msan, you conaidered these sama argumants
that were mada here that thia was like a standard
offer contract and thaese provisions wers thare.

You have provisions in this order which address
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interpratation?

COMISIIONIR GARCIA: If I could just Addragy °
that, Madam Chairman, for & sacond while Mr. Wilige
straightans out what -- think about what you are
saying. I mean, that would also -- that same
tationale would say that we should have spproved the
settlemant that was brought before this Ccumission,
and yet we didn't because we had dons it beforws.
Clearly, the company is geing t0 bring us vhat it gets
at court and is going to say we demand cost recovery
on this because tha court datarmined it. Thay know
they &re guing to do that whataver happans.

The problem is that now we are put in an awkward
position by a dacision made formally by this
Commission in danying & settlamant. And I'a not
saying that we had to agres to that settimsant. What
I'm saying is that by danying that settlemant, vhich
was axactly the same as the sattlemant offered bafore,
we basically left the company no option. Tha company
cc-toutotrytottgur-cwt--

CEAIRMAN JOERNSCN: But did we have an opticn? If
you're saying by denying the settlesent, #o wva had to
accept tha settlamant. 3o wa had no option.
COMISSICHER GARCIA: o, wa didn't have ko

accept it. We could have offared othar ternd that
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that, and that you said that PURPA and FERC's
Tegqulations carve out & limited rola for states in the
requlation of ralationahips betvean utilities and
qualifying facilitias, and that limitad role does not
ancospass continuing control over the fruits of the
nagotiation process ence it has bean mco.uful and
the contracts have bean approved. PURPA and TIRC's
raqulations are not dasigned to open tha door to state
regulation vhare it would othervise ba a wholasale
transaction. Whila tha Cosmiassion controls tha
provisions of standard offar contracts, wa do not
axercige similar controls ovar the provision of
negotiated coatracta. That's what you said, :.nd that
is the law of this case.

CONTISIONER DEASCH: And to me that language is
not contrary to my interpretation of that decision.

CEATRON JORNSCGH: And, Mr. Willis, follewing up
again on the last point that you made. 3o it is your
interpretation ¢f the lav and perhaps our ordarse,
slss, that once tha court makas the deterasination oa
== Af the court ware to rule in your favor as to the
contractual disputs, and than the Company came to tha
Commission, evan if wa had intanded somathing else,
you're talling us that we are obligated to allov the
recovery that wad PUImUAAt %0 tha court's
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they could have gone back and negotiated. But one of
the ressons we accepted the first settlemant is
because thare was pending litigation, and there was
axposure of Florida's ratspayers.

The question is -; Ms. Willia is quite right, we
said, no, wa are oot going ta lodk at this. They went
on to fedaral court, and now whan it is going to be
decided in fedaral court, we ars going to say to the
court, by the wvay, we fetrain cost recovery on this.
And this is what was meant in ‘51 vhan ve drafted
these rules. Scmsthing that FPC says is crystal
¢lear. They ars talling us that we are going to
dataraine it for the court,

Wall, what FPC is doing is logical.
protect itself either way. But cbviously when FPC
walks in haxre with a decision for or against it,
clearly it has that court thare, and the ones that are
arpased are Florida's ratspayers.

But FPC gets this decision today, I think it puts
us in an untenable pesition bBecauss obviously we are’
going to decida with FPC, becauss it's a question of
our cospany, 3 Florida company, Our ratepiyers versus
a party that antarad into a contcact with thes which
we have Do jurisdiction over, And that is tha key
ssasnce hare.

It wants to
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Why have & contracy Lf we CAR lntarpreat issues in
thac contract? If you look at Freshold, if you look
at Crossxroads, 5o matsrial issue was affectad in
sither one of those decisions. Ona vas for more
ganaration, if I'm not sistaken, Crossroads. And
Freahold wag axactly the oppasite of vhat we have hare
today. And what I'a trying vto contend, Madam
Chairman, obviocusly if a court decision cams down we
would have to respect that court dacision, because wve
dacided not to determine this. But if we hold vhat
FPC aske us to do today, vy have a gantract? Now
could you finance & project of that sort if it was
always up o interpretation of this Commigsion. And
that is what worries me. What is the signal ve are
saying to people to do businasa in Flarida? -

Rare we are talking about starting a project of
such magnituds; millions, hundreds of millionz of
dollars are at staka, basically. A company comas into
our stats, plays by our rules, which are writtan,
nagotiatas a contract with FPC. Thase are
knewledgeabls parties. You knovw, this isn't a hotdog
sAlesman on the cornar. These arse kncvledgeable
parties which snter into a contract. The issues
within that contract are within tha four corners, and
FPC comas in here -~ and I understand their position
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By axtunding Both of those cases to this 1..‘,..'
we have basigally sald thare was ne contrace. Bacans.
once we datermina this issue, ebvicusly the eoure 1s
going to «~ I mean, it's walking in and declaring the
state of mind of this Commission, which I Temind the
Commissicoars none Of us were hece. Well, mayby Sugs-
was out thars, but none of us were herw ay
Commigsicters. And we are saying to the court thig i,
what we msant then. Which if FPC is fight, lat tha
court datarmine that issue. Nut once we start down
that slippery slope, we are guing to be dataraining
ey alemants of contracts that we approved through
this Commission.

And we are not An & rate -~ I mean, if FPC wanty
to coma in and have & rate case and datermine whathar
that is good £Or cost Trecovery of not, then they caa
do that. htmeeh-y-utudnuhigdudr.bu—
way. Baecause they -~ but in Court we are guing to be
bound sithar way anyway. Asnd the rsason we approved
the sattlemant offar is %o protect Florida ratepaysrs.
And in that case wa waran't impartial cbsacvers.

Mr. Willis' compuny came to us, Mr. Wright's
company came to us, and said hare is vhat we l;m got,
Commisaion. We bave got a litigstion that wa are
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== but comas in here and says, Commissioners, what did
you maan by this term?

But we than have to ask tha question which falls
further from that point, is wvhat was’ FPC paying on
this contract? Wall, for s ysar thay were paying what
they thought they had to pay. Suddanly they changwd
it. Tha reason they changed it, they dida't come in
hare to change it, they didn't coms in hare and ask
this Commission te change it. Thay changed it on
thair own becauss they falt that i3 what that msant,
Whan they changed that it triggared litigatiocn. They
started to negotiate and thay want off ta coure. Why?
Bacause they had & codtract. Becauss this wasn't some
opan-andad ordar of this Coammissien that we wers going
to keep zavisiting.

~ Tha way we revisit most of the things that
Florida utilitias do Decause we have a right to do
that, bacause they are regulated by us. They da‘n‘:
Play in the courts, they plasy bafore us. But tha
pPrecadant that ve astabliah if we do what FIC asks us
to do today is that we can reviaw all sorts of
AITANgQeRants that FFC antars, becsuse we have a right
to play with thess numbers all the time. This is a
matarial issua of the contract. Thars was no material
issus in Freahold, there was no matarial issue in
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involved with with FPC. If we lose this there is s

potantial axpasurs for our company and Florida’
ratypayars of X amount of dollars. Howsver, if we
settle it's going to cost TFlorida ratspayers this
amount, a ¥uch lessar. Sort of liks the pay Ra now af
pay ma latar.

Because of this Commission -- 1I'm pot saying we
are bound to it, but I'm pretty surs we ara. DBecauss
wva approved that contract here, not us, but
Commissionars bafors us spproved tﬁlt contract, arma't
wa coumittad to tiy to rfesolve tha issue for Florids
Tatepayers? But once we said we are not going to
datermine thase contractual issuss, and tha reason we
say that {s because wa have a contract. That's why
PURPA let that go out, bacause the truth is it forcas
us to eantar into a contract 40 that we cAn Eeep
parties oo & fair basis. 7Two sophiasticated parties
antered into an sgreamant.

COMCIIICNTR DEASCN: Wall, why does the
Commission sven than approve tha contracts?

COMMISSICNER GARCIA: The Commission approves the
contracts because we have & ~+ wve Veré promcting &
policy. '

CXMMTSIICHER DEASON: It's raquired by PURPA, but
why is it improper policy for ua to spprove the
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contract?

COMISSICHIR GARCIA: Wa wers protecting Florida
ratapayers. Aand vhan we approve that Sentract we are
Also protacting FPC, bhecausa FeC dotsn’t want to sntar
into a contragt that later on this Commission will do
axactly the same question that Comaissioner Johnson
Just asked of LEAF. Wall, if the court determines
what thiz issue is, than do wa have to grant recovery?
Of course we do.
vay. That's what mide the settlemant offes so

We have to grant recovary sither
attractive. I'm not saying it was ths best possible
of all worlds, but they brought A contrict bafors us
in -+ wvhan was the contract firet brought for
approval? ‘31. They braught a contract to us and
thay said take s look a: this, Commission, And we
satd, wall, it falls within PURFA, it looks like it's
all right. Florvida ratepaywss are protected. And we

" lat the pasties -~

COMMISATONER DEASCM: And Florida ratepayers Are
protected bacause it has an aveidad cast szandard in
it. Wa felt comfortable with that, and it's within
our jurisdiction to intarpret that to maXe sure that
TALEPAYNTS are protected.

COMMISSIONER GARCIA:
interpret it specifically towards FPC, not againat a

It*s in our jurisdiction te
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I understand that. Bt Mr, Willis® oz Wr. Wright'y

client wasn't sitting hate through that ditcusaton,
That was a one-sided digcussign.

What ve said to our ball team, hare are the
rales. Let's figure out & series of rulaey, and we've
gat tha rulas., Then we put ocut our fules fop Pecple
to come to Florida. We invited pecple into Flogida
because fedaral law dictated ik, and wa ancoursged
that policy. And some of our -- soma of the
companies, like FPC, took !Il. en our word, and that'g
why we hive to be honast to them, also. They took us
for our word. Back than. Not my word, oot your wvord.
T didn't approve this. I don’'t know if you did, dut I
didna*t wota for this. They want cut thare -~ and I'n
atill stuck on that. I agTea with you, that was our
word bDack then. We said to them -~ they brought it
bafore us, hare are the iassuas of this contract.

Mow, if FPC does scmathing ludicrouvs within that
contract, we still regulats them, we have a right.
Just liks if FPC tomorzow comas in here and says,
Cosmissicner Deason, we antared into a coatract with
Staplea and we aTs paying 320 for a sheat of paper at
FPC, and I want you to approve that for cost Iwcovery
bacauss we entared into this contract with ftaples.
Nea are going to tall FPC to take its eent.rlci'lnd tall
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party which signs a contract. Commissionar, if we
wars willing to 4o that, wvhy even have it? W¥Why not
have an -- thess sare scphisticated parties. Why
digdn‘t wa includa it in thea contract? We could have
said and the PSC svery s:x montha will datermine this
crucial issue of the contract. And than I can
guarantee yoin that Mr. Willis and Mr. Wright's client
would have gone off to Wall Streat snd thay would have
bean laughed out of Wall Streat. Now can you have a
cantral key issus to a contract opan-saded to
intarpretation by a Commission at will vhan it
dacides? And tha reason the =-- .

COMMISSIONER DEASCH: Lot aa tall you, r.l.:u. is
exactly what is in this contract. The argusant you're
saking very sloquantly was sll argued wvhen we
considered vhathar thare should or should not be
requlatery-out clauses in these contracts. Thase
PAZtiss negotisted voluntarily and includad &
fegqulatery-gsut clauss in the concract.

COMISSIONIR GARCTA: The requlatory-ocut clause
speaks specifically to a change in policy by this
Commission. We are not changing policy of this
Commission, We are changisg s matarial fssue of
centract, Sea, vhan staff tries to put us in the
heads of Commigsioner Rasley and Commiassioner Guntar,
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its sharsholders that they are ocut of luck, all righs.

Tha problem in this case is that ve laoked at
those vary specific issues, wve izsued & sszies of
rules so that othars could understand how Florida law
worked. We sald here are our rulasg, hers azs the
isruss, and than we let twe sophisticated parties,
based on the paramatars that thias Commission crested
in '51, enter into an agrsesant. ey anter into an
agresmmnt and than a faw ywars later JPC dacidas this
is not & good deal. They didn‘t come to this
Commisaion and say, I want you, Commission, to tall me
to stop paying Mr. Willis' cliant. fThey dida't do
that, They simply on their on sove atopped Paying, or
they paid on a differant thing which they interpretad
the contract to mean. )

Now, the question I have for szaff is what werse
they paying befors '94 when they decided to change
payaants? Wers they paying too much on those
contracta?

MR. DUDLEY: Whan they originally atarted making
paymants in 1994 or so when it started, that was based
on the projectiona at the tima the coatrict was
originally approved, in vhich TPC projectad theix
as-available costs to axcesd tha firm coatract cost ia
avery ysar of the contract term.
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CRCISIONIR CLAAX: They ware baing paid firm
cogta?

Y. DUDLEY: Yes, ma'an.

CRAGISICHER CIARK: And thas FPC took a look at
whather or aot thay thought that unit would be
oparating, determined phac it would now, so thay paid
as~available?

MR. DUDLEY: It's my understanding shay have an
audit procedurs that goes through each seguant of the
business, and it happenad to be the cogeneration's
turn. And upon reviewing those contfacts thars was a
provision within the contract that allowed and
rTequired you -~-

COMOSIIONIR GARCIA: 3Stop right thers. That'a
precisaly the point. There was a Provigion inside tha
centrack, and hars is ataff stepping up to the bench,
l;.t me tell you wvhat that msans, Commissionars. We

" are in the Contract. It's within the four corners.
Lat them go te court and figure that out.

Ve had our crack at this, Cosmiseionars. Wa
stated & policy. We stated we are not going to look
At these contracts. We issued a series of rules. Ang
by the way, our angineers are now datarmining what was
Baant in a contract that this Commiesion approved.

Think sbout where we are going with this, because
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don‘t care. We alraady had cur chance at, *in the
contract.”

xmﬂmwmzmmuuzm. I know
you have & strong opinien about vhat cha contrace
ssans, but that's none of our business Anymare. e
will be vhan FPC comes in for cost recovary. Put ie
thay shaw up here with a federal court dacision that
says you are out of luck, I'll tell you what, they ars
probably going to be -- we are going to have to
recogniie it in some way or angther.

CRHCIIIONKR CLARK: Can I ask 3 couple of
questions? Are you aut of breath? I don't kneow,
aaybe we should check and sea if Mx. Willis and HE.
Wright are dona.

CEAIR-GON JORNSON: Mr. Wright still hag ten
ninutas. )

MR, WILLIS: I will dafar to Mr. Wright for the
conclusion of cur remarks. .

CEAIRON JOENICN: You do have ten aisutes.

COMCISIOER CLARX: Well, bafore you start, lat
s ank --

CRSSINEK DEASOH: I thought Mr. Willis was
taxing soms of Mr, Wright‘s vime. And if Mr, Willis
want over tan minutes, he ate into Mr. !:tgt’t"s time.

MR. WILLIS: Wall, I only did so in raspanse to

Uﬂqnuﬁunp
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once ve start down this read thers is no way to pull

out. Fow do wa then say to the othar sither standard

offer -- and there is only a fav of thea out thers,

becsuse we have approved ssttlemants in thase because

¥e reslite tharw is & problem, just like the Iest of

the nation is doing., But, no, in Florida law dossn't
apply. In Florida, a ceatract isn't a contract. Ia
Flozida, P3C, if you deal with any utility ia Floxida,
watch out, because the FPSC retains jurisdicticn over
those companies, and we do. Wa can say to IF¥C, you
were wrong in this contract: you shouldn't have signed
that contract. You know what FPC is going to say?
You're crary, Commiysionars. Back in '91 -~ and then
they will throw this same argument back at us and ay,
“What are you doing?® And thay will go to coust with
that and they will probably roll us thers.

Sut what wa cansct do is continually isterpret a
documant that we lat sophisticated parties that we ast
parassters for, and then walk Back inte what was in
the head of Commissioner Guatar, Commissioner Raslay,
of the Commission's majecity a faw years back vhan I

' girst got hare, and than scmabody say, "And by the
way, heze is what we mean.” Necauss avazy one of
tﬁnu dacisions has to do with a contract. That's why
staff steps up and says, "Wall, in the contract. I
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quastions.

CHAIRFON JOEMICN: Actually he didn't go over.
COMMISSIONER GARCIA: Commissioner, I think I
interrupted him, and I think I stole moat of his time.

CEAIRMAN JORNSON: You did.,
over.

COSOISIIONER CLARK: I just want te be clear
about what staff is saying hare, and I guess it's
bared on what FPC has filed with you. You are saying
that whet we did cur originil rules it was clear that
wa wers looking at lesser of; whichever is less, the
firm anargy or the as-available would be paid.

MR. DODLXY: Yws, ma'am. Anything other than
that is clearly subsidization.

COMMISSICNIR CLARK: That's undar the rules and
the standszd -~ all right.

MR. DUDLEY: I'll juat anawer the question,

CORMISSICHNER CLARK: Kannath, answer only my
question, okay?

MR, DXDLEY:
talking of.

COMISIIONER CLARK:
on this ona.

COHCISIONER GARCIA: I'a taking up & fund. I'm
going to sand him t2 law school on thias one, b«:-auu

Yen, you didn’'t go

Yes, ma‘an, that ig wvhat I sm

I Enow what your position i»

.
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1 ha 19 -= i m“me"“"m"“ﬂnlntww‘h
2 GHNIDENTIFIED SPEAXER: He is batter than moat of | 2 being paid firm anergy when ss-gvailable is lass, .
3 us. 3 are going to recommand that it sot be patd.
[ COMIIIIONER CLARK: Rats i3 my guestion. What 4 MR. DUDLEY: Most dafinitely.
s you'rs saying is at tha time thase rulas wvers adopted, | S COMIISIOEER CLARK: And you are =~ it's glear t
[ the Cammission knaw that's what it's policy vas with § you that that was tha bssis on which this was approvs
7 the standard offer, and they wouldn't have spproved 7 in tha ordar.
[} anything alse that didn‘t provide for a lesser of. 8 MR. DUDLEY: You know, like the zec lays oue,
9 pAYDANE . : 9 that is the mind set that the Commission must take
10 . DUDLEY: Yas, ma’anm. 10 whan they reviav these contrects. Thare is a limit,
11 COMISSIIONER CLARK: And in this case if we == 11 You know, cogenaration was ancouraged, But it said
12 what you are saying is that that was part and parcel 12 that wa will not impoas & cOSt on the utility or its
12 of the thinking that went into the order evan though 13 ratapayers that would axceed the cost of them to
1 it's not specifically stated in the ordar. 14 sequire genaration slsevhers or for tham to generates
s KR. DUDLEY: Yes, ma’'sm. 15 it thamselves. You begin Allowing cost recovary of
16 COMMIISIONER CLARK: fThars would not have bean an| 16 £irm all the time whan the utility's as-available ces:
17 approval without that undarstanding. 17 is less than that, well, you are just maraly ’
19 MR. DUDLEY: Yas, ma‘am, 18 supporeing tha return of the cogenarator At the
19 COMMISSIONEA CLARK: And what is happening haxe |19 detriment of the ratepayers. )
20 is that the court is saying that it won't juat accept |20 COMCISIONER CTARK: Wall, wvhat I's trying te gut
2 those four paramaters that axs in heTe, avoeided -~ F¢3 at iz the notion of -~ you ars clsarly hanging your
22 let‘s saa, I guess the typs of fual -- 22 hat on what tha Crossroads said you could da, and that
23 MK, DUDLEY: Is this the partisl summary judgment | 23 is intarpret your ordar. And ths iszua I have alwsys
2 You are talxing about? 24 had with vhat has besn recomsandad with fespect %o
s COMISSIONTR CLARK: Right. The court said they |25 that is it didn't come up az agenda, it ian't in the
" 7.
1 are going to look at acmathing as if it '“r. a bricks 1 ordar. You are saying it had to be in our minds, or
2 and mortar unit. 2 the Coumissionars' ainds becauss thac's the vay tha
3 COMMISSICN STAFT: Yes. It's curious what they 3 rules cama cut and that is what the digcussion was.
4 say, bacause they say it's an unambiguous tarm of tha 4 ¥R, BALLINGER: Commissioner, I think more
5 contract, and yat you need not go cutside the four - brosdly, anargy pricing has always Peen A pricing
§ cornars of the contract ta detarmips it, but yet you | 1 proxy. That is the Commission's mind-sat since our
7 need to model this as a fully charsctarized unit had 7 firat cogunaration sulss, ZEven bafore thesse changes,
| it bean installed, and that is nowhare within the | snergy pricing hss bean just that, a pricing proxy.
9 contract, L] COMMISSIONEIR CLARK: This is a still a proxy.
10 COMIYSIONRER CLARK: Wall, it says -- at the and (10 MR, RALLTNGER: Yes.
1 it says £or each hour the company would have bad & 1 COMISIIONER CLARK: Itv's a differant proxy.
12 unit with thasa charactaristics operating. " 12 MA. BALLINGER: Yas.
13 MR. DUDLXY: That is the liability noed;n. 13 M., BELLAK: Comsmissionars, if I could jast
1¢ COMQISIONER CIARK: And I yuppose the argusent | 14 briefly rafer to tha Crosazosds case. I don't think
1s is that it‘s pot only these parasmatars, it's more. 13 that any argument has bean made which distinguishes
16 MR. DUDLEY: It's a few sections above that 16 Crossroads. Now, Crossrosads is the product of the New
17 liability statement in vhich they make thae statsment 17 York Commiassion -+
i that Mr. Willis quated swhile ago. 19 COMIISIONER GARCIA: Wnat was the issus in
19 COMMISSIONER CLARK: Right. Now, you are saying {19 Crassroads?
0 that this language should ba intarpreted as strictly 120 MR. BELLAX: The Mew York Commission consists of
21 baing the lasser of becauss that‘s vhat wa did in our 31 taman Daings; they might be vrong. But the point is
22 rules? 22 that to say that thears was not & substantial issue ia
2 MR, DUDLLY: Yas, ma’as. Hazely s pricing proxy. |23 Crossrcads ~- Crossgoads, the cogea interpretad the
24 COM{ISSIONER CILARK: Asd that's what we approved |24 contract so as to cause many, many millicns of dollars
23 25 of additional revenue flow if they ceuld intarpret it
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in such & way -=

CHCISIMNIR GARCIA: But if I'm not mistaken,
and corzect ma, wasn't it about generation?

COMMISIIONER CLARK: They wanted to say
that they were aligible to sell more gunaraticn than
was naeded.

OCH4ISSIONER GARCIA: At an agreed contract price
that had sxisted bafors they entaced inta --

PR, BELLAX: HNo. They wanted to add a nawv
generatos. They didn‘t want to go beyond the limitc.
But with tha old genaratsr thay wears naver going to de
batter than 30 parcent of vhat they wers allowed.

With the nev ona they could sell 100 percent of what
tha asount allowsd was, wnd the New York Cammission

probably slso never had an agunda vhare that came up.
It waah't == it was a point whare the Commission had

Yaas.

_ te axplain what it is that was approved if this thing

was going te be within what the Commisaion
contemplated. And they xplained what it was they
approved., It is not & Freahold. They didn‘t trxy to
modify anything.

Ad I think from the argument I have heard, I
have heard a lot of srgumant that you should not
axercise your Crossroads jurisdiction if, in fact, it
axists, but no argument thut demonstratss that it
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no appellata dacision ia i¢,

HR. BELLAX: T would assume m:mumm
the case would bBave cited that if it were trug.

CCOMIISIIONER CLARK: Right. They avidantly rap
aug of tima. Thay didn't appeal it whan they should
of, sa they trisd to colliatarally attack at in a
fedaral court, I think. Aa I right?

MR, WILLIS: And that court, Commisslonar, gaid
for cthis court to allow relitigation of the same ilssoa
would be to sanction axactly tha type of judgmant
shepping that the doctrine of collateral estoppel ias
maant t9 avoid. That decision is on all fours with
what we ars asgking you %o do here, is to atick by your
sarliar dacision.

CHAIRON JORNSCH: lat s ssk you & question as
to tha propoaition sat forth by staff, Do you Balieve
that the Commissica does have the suthority to clarify
ics ordara? ’

MR. WILLIS: Commissicnar Schasen, in thig
instance I do not believe that you have the suthority
to clarify this order, which is, in affect, an
intarpretation of this contract. That'a the only
reagon that that really is being -~

COMMIASICNER GARCIA: May I aak you a quqstion
bafore you finish tha snawer. Wnich order are you
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dossn’'t axist, and no precedant supperting that.

MR, WILLIS: Comaissionar, why would you ever
fallow & Nev York Comsission case and ignore a
decision of a Flarida court to which you have dafarred
your jurisdiction to decide? I saan, that does not
mAke any asensd.

COMOIISIONER CLARK: You probably could have left
it at why would you have sver followed a Few York
case, but -~ I do have & questica on that. What ia
the status of that Mew York case? The cits you give
doesn't indicate -~ that indicates the Cosmission has
decidad., Has tha court decided it? -’

HMR. BELLAX: It was uphald in a district -~ thare
was & suit filed in fedaral district court, and they
relisd o it.

¥R, WILLIS: But let as point out =--

COMOISSIONIR CLARK: That was a collateral
attack, right? And they said -- in that case I think
thay said if that was the argumant you wanted to make,
you nesdad to make it back thars and you can‘t
collaterally atcack it here.

KR, SELILAX: Right. I haven't heard -- I sa
without knowladge that Croasrosads has sver been
overrulad, if that what is you ace asking.

COMMISSION STAFP: I juat checked, thare has bean
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talking about? Are we talking about the ordaz whars
this Commission decidad to dismiss. of ase we talking
about tha ordar which allowed this contract to go
forward? I maan, ars we intarpreting the order that
spproved this contract to go forward, is that tha
ardar that we have a right to revisit, or is ic the
ordar where wa said ~- wa reafezrad this to the court?

MA. WILLIS: wWell, vhat happaned was that you
sntersd an order in 1991, you declined to intarpret
that ordar and the contract that it spproved in 193¢.
And having done that, having made that daciszion, you
made that declsion and entrustad ths court to
intarpret tha contract for you. Than whan that 1is
done, that interpretation govezna your futuce sctions.
30, yes, it does.

COMMISSICNER JACOBS: Now, that is an interestiog
point to me. The pProvision that we ara looking at
hara, could you walk me through how it got into tha
contract in the firzst place, hov that pegotiation
happaned? Because it's my undarstacding that this
doesn't operata -~ thig provisica is not cparsting
pursuant -- this is a negotisted contract, and the
provision has to do with standard offer. S50 walk e
through how it got inte this contract.

WR. WRIGET: Madam Chairman, may I respond to
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Comms s #100a8 Jacohe?

CRAIRON JOENSCN: Yas. And aftervards ve Afe
going to take 3 shosrt bBraak.

HR. WAIGNT: Commissionar Jacaobs, if your
question ~~ 1 vant to sake sure I undarscand your
question. Your quastion is how did this snergy
paymant, anargy pricing tarm get into the contract?

COPMISITONER JACOBS: The reg-gut claues.

MR, WRIGHT: The reg-cut clause?

COMMISIIONIR JACORS: Lat ma make sure I's
talking sbout tha sase thing.

MR. WRIGHT: Well, I'1ll tall you, the wholse
COntract waa assentially drafted by Florida Powar
Corporation and prewsanted to tha QFs, and said this is
the contract. You can azks some changes if yzu want
%o, but wa're going to look with serious disfaver on
‘any changes that you want to make. Fill in the Blank
for the c¢apacity you want to sall us, €ill in the
blank for the amgunt of capacity, and £ill ia the
blank for tha prices. -

CORMISSIONER JACCAS: Right. I want to get to
tha paymants clause. How, the argumant I'm getting go
to is, as T have undarstood i, and if I'm wrong,
correct ma. That this provision, the leasar than
provision, whatever that's called, and I may not =-
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contemplates & feal cparfable 1991 pulveriged conl wr
having all the purtinent charactezistics. .

COMCIIIAER JACORE: Understood. Uu.g.,_,;‘_
That's nat my focus. My focus here is that thig wya
provisica chat vas included in the cestract purguant
to hagetistions of the parties. And I undarseand ye
diffursntiation sbout what negotiation ssant. the
bottam line 18 you guys pagotiated this into the
cantract.

Now, lat ma tall you wvhare I think I'm going.
Then this contract cama back to us £o ask us to
interpret this contract. And tha basis of that
interpretation would have bean how we look st stasdar
offar coatacts whan that saes language occurs in
standard offar contracta? Would that have bean the
basis of that interpretation?

ME. DUDLEY: TFlorida Powar Corps’® original
requast was that their actions wers consistant with a
certain rule, and that rule was the standacd offac.

COMISSIONER JACORS: 39 evan than we weran't
looking at this contract as to haw it would comply
with our rule., ve ware logking at how thias contract
language paralleled cur rules, is cthat correct?

MR, WILLIS: Commissioner Jaccbs, lat ms read you
your order. You said that FPC has asked us %o
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okay. That doas not normally apply to a negotiated
cagtract, is that correct?

COMMISSIONER CLARK: Staff is saying it doeas.

MR. BALLINGER: No, that's & pratty cowson
Provision in most negotiatsd contracts., They compare
firm anargy under pacrametars to As-available enargy.

CCMMISIIONTIR JACCRE: Do our rules Tequire that
it -- because we don't hive been asything to do with
negotiated contracts.

MR. LALIINGER: Zxastly. Negotiated contracts
are just that; they are negotiatad,

COMMISSICONER JACORS: $So it got into this
gontract as a rasult of the parties nmnnu‘nc ic
inte it?

MR. WRAIGHT: Commissioner Jacobs, for reasgons I
will axplain momantsrily, I am guing to respond on
bahalf of Lake Cogun hara. Wa do not agrea that this
provision is a lasser of provision, Judge Briggs in
Lake County Circuit Court doss not agree that this is
2 lasssz of provision. BRe read the contract, ha said
the contract says vhan the company would have had a
unit with thase charactaristics operxating, tha CF will
ba paid the fira price and ac other times will be paid
tha ss-availasble price. )

Now, he said in his order that ths cantract

w & J oA v AW e
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daternine if ita implemsntation of tha pricing
provision is lawful and conatatant with Rulas
25-17.08324, Tlorida Mwminigtrative Cods,

COMMISSIONER JACOBS: Can 1 fnterript you for a
ninute. Why wars wve concarned with whethar or not it
was lawful and consistent with that rule?

MR, WILLIS: Well, you said that you weran't.
You said that, "We balisve that FPC's request is
r.l):I.y a requast ta iaterpret the meaning of tha
contract tarm, FPC is not asking 4s to intarpret the
rule, it is sskiag uz to dacide if the interpratazion
of tha contract pricing p:eﬂ"sason is correct, We
baligve that that sndsavor would be inconsistent with
the intant of PURPA to limik our involvemant in
nagotiated contracts once they have bean established.®
That's what this Commission said.

MR, DODLEY: Commisgsionar Jaccbs, the
significance of tha yrule wvas =~ as it statses in the
recommendation, that standard offar language was used
43 templats for these negotiatad contracts, FRower
Corp thersby thinking if you take and say that this is
consistant with the lesssar of intant in the standard
etto-x 1anguage, then they were doing it correctly.
That i» the significance of it, not all the --

WR. WILLIS: This ordar also said. "We beliave
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that endaaver would be sncensistent with the iatent of

PURPA to limit our invelvemant in segotiated contructs
onca thay have bean satablished. Furthazmore, we
agzée That with cogenarators chat the pricing
sathadalogies outlined in Rule 25~17.08324, Florida
Administrative Coda, is intandad to spply te atandard
offer contracts, not neqotiated contfacts.” That'’'s
what this Commission said in the order in thig qase.
COMISSIONER GARCIA: And, Commissioner, let me
point out the fallacy of following that thought
process. If tha court ignorss what we dacide here
today, where doses that put FPC? Bacause we have
alzeady datersined what that provision seant in the
coneract. Therefoxe, when FPC marches back into hera
wa are gquing to say to FPC, you wers paying the wrong
Price; you got taxen on that contract, Would we have

_ the power to than say we Ars 0ot going to gzant

Facovery of that contract, what you are recovering is
incorrect?

COMOSSIONER CLARK: I was thinking about that.
It sesms to be one avanue that we can take isg to not
gTARE L, lat it go to court, let it coms back hare,
and reject what the court does if we don't like it,
and it gats appesled, or we accept it.

MR, WILLIS: Exactly.
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basically what I've had is a cost FeCevery
daternination, I'm geing tao tall you hare is vhat e,
pudley thought we Beant i that contract. This is
what we 4re going €o 14t You Tecowsr. Your ratepayus:
have to pay the reat, beciuse chvicusly you got intg
I don't think you want ma to say
that. I don't think you want this Commission to ay
that, becsuas we approved this for recovary, right?
Lat ma ask you ~- I's asking you. Lat's Ay tha
issua I dacida for you hers. In othar words, I do
what you 24X me here, and you go %o <ourt and the

the wrfong contract,

course rajects that argumant. The F3C is craxy. This

is what tha contract says. It's on all four cornera.
I'ma no idiot.
with that, but he says this is wvhat the contract
meant. Aad ba says it 19 crystal clsar, but not with
your intarpretation, ha has a diffarent intarpretation
af that contract, and ha decides sguinat you. Whare
doss this Cammigsion put itsalf when you walk back in
hare and you say to us, Commissionars, I agresd with
you, but you know what, this provision of the coatract
is firm, and this ia vhat the ratepaywrs of Florida
hive to pay. Afe yod going to argus that we shouldn°t

You know, we sy agrea of Not agree

pay? o
"
MR, COUTROULIS: Cosmissionar Garcia, this
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COMMISSIONIR CLARK: But I have to say we have ~-
in my view, that ia tha sama thing ss intarpreting the
cantract if ve reject it on tha basis that is
recommanded heare. ¥e are intarpreating the contract
under the guise of intsrpreting our rule.

MR, WILLIS: You could abstain or defer the
aattar.

COMMISIIONER CLARK: What?

HR. WILL1S: You could abstain or dafer the
matrar entirely, just not snswer it.

HR. DUDLXY: Ccommissionar Clark, you are going teo
have to take it up sometinme. ,'

COMHISSICNER GQARCIA: More isportantly, I thiok
you have pointad out tha circularness of where we and
That regardless of vhat we do, we are
constrained like the companies are by how we have
acted. And ve approved this contract. 3So nov ve Ars
going to tall the gqourt, by the 'way, this is wvhat we 7
think when ws approve this contract, and that is vhat
wa meant in '#1. And the court canh take OX Dot take

up hare.

what we say.

I could slmost see that -~ what FPC is daoing ie
to some degree dangerocus. Secause if this Commission
decides what that cost racevery is, vhen they come
back hare, now that I have determined it, because
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Commisgion has to datsrming what it approved for cost
recovary back in ‘91, and vhat it is going te 'allow t2
be passed through to the ratspayers. Lat 3e anawer
your question. If Florida Power is found by soms
court of campatant jurisdiction to have obligated
itself to pay msore than that, than becauzs 3f tha
peculiarities of this contract that contains & reg-out
clause, thare will ba a question in tha courts as to
whatbar or not, since this Commisasion would presusably
dany for cost recovery the axtra ascunt that was not
within its contesplation in *%1 ~--

COMMISSIONER GARCIA: No, wa haven't dona that
yet. ¥e havan't done that yet.

MR. COUTROOLIS: Wall, but 3f you are talling us
this is the basis on which we spproved this
contract ==

COMISSIONER GARCIA: No, no.

MR. COUTROULIS: «- this is what we thought
avoided costs were, then presumably vhan a requeat iz
asde to pass it through to the ratepayarss, this
Commigsion is going to act consist with what it
balisved the contract requited to be paid back in
1991,

COMISSIONER GARCIA: CosTect.

MR, COUTROULIS: And if it does that, and
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assuming it dosa thac, and it does not pass through
all of vhat the court has nov esid is owed, than the
question will ba, given the peculisrities of this
contract, will a court detarmias that Florida Power
has the right to invoke tha reg-out clause. And if s
court determines it does, than Florida Power will be
able to fecoup from tha cogunarators the asounts that
ware not allowed to be passed through. But if a court
dacidas the Teg-out clause is not snforceabla for some
reason, and that is affirsed on appeal, then Florida
Powar will still owe the cogunarator the axtra Bonsy
and this Commission will not pass it all through fer
cost recovery. And we are not Afraid of that
situation at all. NWNe vant this Commission to tell us
what Lt is going to pass through for cost recovesy,
and wve undarstand that a court theorstically --
COMISSIONER GARCIA: MWaw you ara giving aa the
bast of all possible worlds. You are saying to ma
that I can protect Florida ratspayers by giving youwr
decision ~- by giving credence to Mr. Dudley's
dacision todsy. I have forever protscted Florids
catepaysrs. I have left you to tha courts, and you
are telling me if you lose in court against Mr.
Willis and Mz, Wright's cliants, that your
shareholdars are golng to pay tha difference?
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Avoided cost, and tha template benchmark was the
standard offer contract rule. Just legk at
25-17.08322, it couldn’'t be clasrar.

-But if a court dacidas, wall, Florida Pewar, you
cbligated yourself to pay $100, and that is above
avoidad cost, and the Ca-uuqr) has said we are only
going to allew cost recuvercy representad by avoided
cost, which is 390, thare is a $10 differance. ETithar
Floxida Pawer is going to have to sat that, or I would
submit to you that bhecauss this contract has a reg-out
clause, that that reg-cut clause would be enforced by
. court and in this instance Florida Power could
recoup that 10 not passed through to the ratepayers
from tha cogun. But that should not concarn thae
Comaiseion, bacause they agreed to the reg-out clause.

If for soma reason that Teg-out clause is not
anforcasble, well, the court detarmines vhat the
contract requires, and this court, this Commisgion
datarmines avoided cast and what it ia qai.aq to pass
through to the ratepayexrs. And if thare ig a
disconnsct betwean those twe thinge, this Commission
should not be concerned about that, that is for
Florida Power to deal with. )

And let me say I don't agree for A mninyth with
what intervenors said that a m in going te o=
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MR. COUTRCULIS: Cosmissioner Garcia, what I'm
saying, Florida Power belisved in 1994 and believes
today that this Commission had brosder jurisdiction
than this Commpesicn viswed back ia *94. But that is
not before this Commission today. Clearly, this
Cosmigsion under Panda -- and they are just turning
back the clock. They waat to pratend the Panda
dacision was never decidad. They want to pretend the
LaXxe settlasent was never rejectsad in a 20-page
opinion by this Commission.

But, you know, thay want to basiecally say that
this Comaigsion ia just ralegatad to s rubbar ;u‘-
and having approved things in '"91, what thay are
really saying, and I have listan very cerefully, is at
no point are you going te be able to dany coest
tecovery. If a court says this is what the contract
requires, than you are going to have to pass that
through. Wall, that's not what four Commissionacs of
this Commission held in danying spproval of dnt Lake
settlamant.

And so Florida Power is prepated to recognize
that if this Commission declarss that what it had in
mind back in 1991, which it had to have in sind undar
its rules to approve negotiated contracts, it coulda’t
have spproved this contract if it paid more than
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detesrmine that this contract regquirtes anything othar
than the lesser of that this Commission percaived back
in 1991. NWot because tha court is not going to be
free to make its own daecizion, but because tha
avidance is .golnq to overvhalaingly establish that
that is the case, Put if it doesn't, it doemn't.

MR. WILLIS: @yt the court has said that it's oot
going to evan fecaive evidance on that fact.

CRAIKHAN JORNSON: Mr. Willis, hold on. You will
be allowed to zespond, but let‘s let the Coamiasioner
finigh his question.

COMMISSITONER GARCIA: So than you ars saying to
ma, just 20 we can get 4t on the Tecord, Dacauss that
makes ma much more comfortable, that you -- that FPQC
will not be back to this Commission to intarprst, to
use Mr. Dudley’s interpretation or tha courc's
interpratation, you accept Mr. Dudley's
intarpretation, or staff’'s intaspretation of this
contract. And sc vhatwver differance, if you lose at
fedaral court, you Are geing te eat it is vhat you are
talling me. Your sharaholders, FPC ~~ and I knov you
Are adding caveats to what I‘m esying. and you have
answared very sloquantly adding caveats. I want to
sake suce =~

MR, OXTROGLIZ: I want to direct my answer.
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COeCSIIONER GARCIA: I want you to directly
answer. Arw Yyou saying to as that if the court
datarmines ajainet you ~- I don't want £& know about
the regqulatory-cut clause, that's not coming hearwe.
You have told ma that goes to court. %0 lat’s stay
out of tha court. TYou are saying 2o #e that if wa
hold for you hare today, FPC, ita shareholdars will ba
not be back %0 thias Commission if it loses in federal
court to'get the diffarsnce on this contract?

HR. COUTROULIS: Lat s bw very precise. This
court issues the declaratory statemant today, and says
vhan we appraved this contract for cost recovery back
in 1991, wa apprehanded that tha enargy paymants in it
would not pay mora than avoided cost, and the
banchaark sgainat which we asagured aveided cost,
right in the rules, was the provision that we usa for
;ta.nd.u-d offar contracts. Not that this coatract had
%0 provida Aeceassarily for a lasser of, but wvhataver
it provided it couldn't pay more than a lasser of
because if it Aid it would pay more than aveided cost
and you can‘t do that under PURPA or the Florida
ules. Okay. 8o this Commission so holds.

COHHISSIGNER GARCIA: This Commission moves
staff, That's vhare ve are at.

MR. COUTROULIS: TFise. We go to court --

@ BN AR e W e
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cencract in ‘91, that they probably would nog allow
all of that to be passed through. L can'e =y what
they would do for sure, but I think it's a faip
infarance =-

COMMISSICNER GARCIA: Let's assune that thas 1,
what we did,

MR, QOUTROULIS: ~- that's what we had in mind ip
‘91, and now undar the fuel and purchased power
recovery clauvse we say wa have just paid this, we wars
ordered by a court to do it, we want you to pass At
through to the ratepayers. I would asaume the
Comaission would tast that against wvhat they
apprehanded this contrast to require when they
approved it ia 1991. And I will asvuma, but I don't
want to speak for a future Commission, that they will
fay wva Are nat going to allow it all to go through.

At that poiat Flovida Poewer would invoke tha
rag-out clause, and in tha next scnths statiment to
the cogen would subtract tha asount that was
disallowed, Now X'm spaculating., but probably tha
cogen will say, that reg-out clauss is not
enforceable. I don’t know why it wouldn't be
eanforceable. It's not limited in the mannar you said,
Commissioner Garcia. It is very broad. It says any
paysant that is disallowed, you know, we gut te Fecoup
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CCMMISSIONER GARCIA: You daefine ataff a littls
bit more stranuously =--

{Simul taneous conversation).

COSOISICNIR GARCIA: ¥a approve staff today.

MR, COTTROQLIS: All right. We go to court.
Contrary to what I think is going to occur, I will
azqume the court dacides this thing called for a
different kind of sodaling, and than we have to alase
assune that undar that differsant kind of modaling it
winds up paying sore. Becausae if the court decidas it
called for a diffarent kind of modaling but it deesa’t
Pay mora, it doesn't sattar. BPut let's sssme.,
diffarent kind of modaling, not limited to the four
paArasatars, snd it pays mores, okay. What Florida
Fowar 1 would assume would 2o at that point is
whatever paymanta it makes == it would prcbably sppesal
the order, but sasuming the ordar is final, it would
than make payments in accordance with vhat the sourt
ordesed and it would apply for tha Cost recovery of
thoss payments to this Comaisaion,

How, I would ssstmae., but I can’t speak for the
Commission, I would assuse that since the Commission
would than ba faced wvith a requast toc pass through te
tha ratspayers sosathing that axceeds what they have
said today was the basis on vhich they approved the
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fzom the cogan,

And this Commission Ras said those kindsz of
clausas sre akay in negotiated contracts. This is not
& PURPA issua.

COMMISSIONER GARCIA: Right.

MR, COUTROULIS: Jut if they conjure some kind of

‘contract issue, and they say we don't think you can

iavoke that feg-out clause --

COSISSIONER GARCIA: ' That is the longest direct
answvar wa've had in tha history of my --

¥A. COUTROULIS: -~ than we will litigate it. We
will licigata the reg-sut clause, And, you know, irf
wa logse it, and wa appeal it and we lose it, then I
guess we are stuck.

MR. WILLIS: You know what they are trying to do
is get way ahead of ourselves with the reg-out clause
and other matters that don't need to be dacided until
cost recovary. I urgw you to dafer this mattar, te
abstals from this mattar until it comes vp. Let the
litigation gu forward, lat the ¢ourts do thair work
that you referted to tham, or daferzed to thes, and
daternine what happans aftar that rathay than in
anticipation of all of that make a dacision hara
today.

CEAIRMAN JOENSON: Thank yovu, Mr. Willis. We are
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going to take & ten-miayts Dreak and wa wall come back
with Mr. WNrighe,

(Recess) .

CEAIRON JORMSCH: e are going %o reconvens the
agends conferance. Mx. Wright, I think we are
peepared ta hear your remarks. And you have tan
ainutas.

k. WRIGET: Thank you, Chairsan Johnson.
Chairaan Johnson at the -= xmy nase i Robart Scheffael
Wright, I'm with the lav firm of Landaras and Parsons,
1 am here Teprssanting Miami Dade ;’nun:y and Montsnnay
Pawer Cozporation.

As I manticned, I sleo do represent Lake Cogun,
and in a response to A question from Commissianer
Jacobs, I snswered on bahalf of Lake Cogan, I want to
axpand of that answer very driefly. Bt I wvant o '
make it clear that Montasnay Powar Corp and Mismi Dade
County do net consent ta the Commission's jurisdiction
over tha matters in disputs hazre. We have moved to ~-
we have patitioned to iatsrvens for ths purpose of
moving to disalass. We dona't think it is a proper
declaratery statement. We think it‘'s barred and
cutsida of your jurisdictioa by virtus of those
THANONS .

Raving said that, oo bahalf of Lake I want to ==~
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susmarizing our main legal arguments and n.. talx g,
you about some bagic and practical cencesns,

Florida Powar Corporation's pasition for
declasratory statamant is barred by res judicata. - Ia
Florida lav res judicata applies to bar all ¢laing
that wvars litigaved and sll claims thar could have
been litigated. In tha language of the courts, it
PuUts to reat evary issus actually litigated as wall as
avary justiciable iwsue in the case.

They did raise the issue of tha Comission's
ardar in thair 139%4 petitions. They specifically
askad you both in thair first petition and in thair
asanded petition to declare that their nev
sgthodology, thaizr nawly implemanted asergy psymant
mathodology complies with the Commission's ordar
approving the contrace,

Thay sada extansive argumsant to the affect that
that contract approval erdar gave you continuing
jurisdiction over the contract. You rejected that
argumant. All they have asked you for hare is thay
have changed complies with to faquifed thought. They
have askad you now to say that your CoptrTact approval
ordar that they specifically citad to and referred to
in thair previous p-ne.i.t.tcu Tequires tham to';a.k.
paymants in accerd with this mathodology. That
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I would like to add & response that I frankly just
didn't get a chance to give in tha extensive
conversation bafora the break to tha quastion posed by
1 apologize,
Commissionar, Since it was your quastion, you askad
about the lesser of proviasion in the contzact, and I
just wanted to make ona point., There Lls not & lasser
ef pravision in this contract,

Bafors 19%1 -~ 193%0/'91, whan the Comission
adoptad its new rules, thare warw lessar of provisions
in the contract, and in your standard pffar contract
rules, They said the paymsats shall be the lgpseer of
the svoided == the avoided unit's snargy cost or the
as-svailable cost. You all changwd your rules and
thase contracts do not reflect & lesser of provision,
Florida Power Corporation has lesser of -~ what we

Comuiesionar Jacobs, ({Pawss).

call lesser of contracts. Contracts with lasser of
provisions. This ig not ooe of them.

COMMISSIONER JACOBSS: This proedatas that. I
undarstand.

HR. WRIGHY: Pardaon?

COMMISIIONER JACORS: I wadarstand your argument.

HR. WRIGHT: Yes, sir. Commisgsionars,

appreciating tha time constraints snd the hour, I will
be as brief s» I can. I would like to bagin by
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differance is semantic at best. %t issua was
litigated. And if you saven conaidar the possibilicy
that thera is some ssmantic differancs, they put the
ordar in thair previous petition, it suyely could have
bean litigautad, and we submit to you it was, and this
is barred by res judicata,

It is alec for similar reasona Parzed by
collataral estoppal, and it 48 barred by tha doctrine
of administrative fipality. This is not a ﬁtopg:
petition for declaratory statamant. It &s 5o more
than a requast for an advisory opinicn.
~= tha declaratory statsment that thay have asked for
is no more or would ba no sore than an advisory
opinion on a subject that is not befors the Commission
far action that would affect anything.

This Commission acts oA matters {a acre formal
procsedings. It acta on these types of aatiars --

COMOISIONER GARCIA: Mr. Wright, how could thay
gut before us? If this isn't the forum, hov do they
get befors us? In this jssus of cost recovery, how do

it's no more

thay get bafors us?

MR. WRIGHT: In a cost recovery procesding, Your
Rondr, or in a settlemant dockat.

COMISIIIONTR GARCIA; Or do wve have to have &
rate cise Eayba?
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MR, WRIGET: It would be wy undarstanding,
Cosmissjioner Garcia, that this is not the typs of
matter that would come wp in & genardl rata case.

Ths rubber Aits the road on thase Lisues,
Commissionars, in your ¢ost recovery proceedings.
What you do here will not affect your jurisdictioa to
vhatsver axtant that it axiats, and we do have soma
differences of opinion on that, ta act on cost
recavery Bade ynder thias contract in acgord with what
the court ordere is required. We would suggest -~

CEAIRGON JORNSCN: rr. Wright --

MR. WRIGET: Yes, ma'am.

CHAIRMOHN JORNSCH: -- I want you %o axpound uypon
that point again. You atarzed off by stating that we

can’t interpret coatracts, and that we acknovledge
that we can't determine vhat the parties msant to tha
_tontract, and that that's within tha court and that to
the axtaat that we issusd & statemant today it would
ba no more than an advisory opinion of no weight. But
whan you .nﬁ that our jurisdicticn -- wa still have
cosat recavary jurisdiction, ia it ainisterial? I
maan, what kind of -~

MR. WRIGHT: Macdam Chairman, to be completaly
cleay, what I said was, ar at least wvhat I think I

said and what I meant to say was this dec statamant

LI T I T O " I VR

NN NN N M e e e b e
U'b\ﬂhl-lo.‘ﬂ.“hhl“:z

192

dosan't, righe?

MR. WRIGET: Commigsionar Jagobs, parsonally T
believe that the quastion on atandard offer contracty
is somawhat opan. Fanda, I balieve, says that the
Commission has the authority to interpret its rules as
they govern tha provisions of contracts &s those rules
waze in eoffact and, in fact, in the Pands case
incorporatad within the standard offer contract that
was in digputs in that case. That is vhat I balieve
che holding of Panda is, sir.

COMMISSICHER JACOAS: Thank you.

CHAINON JODNAONM: We. Wright, under your
analysis, the Croesroads case, the Trwahold, it's just
irrelevant to your analysis, it adda nothing, it
distracts nothing. Your position would be tha same.

HR. WRIGET: Madam Chairman, I balieve Ccossrocady
i# not spplicable to this instance, Crossroads was
applicable to ~- and in other New York Public Service
Coumission cases covers soanarios vhersin the New Yotk
PSC had the authority to intarpret itas policies and
rules as those axisted at the time that contracts wetw
spproved. And go by analogy it brings it arcund to
the queation what about the standard offar contract
fule as it may have impscted this contract, asd you
have slrsady addressed that in a final order that
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does not affect vhatever jurisdiction you have. ]

CHEAIRCON JOENSCH: Okay. What juriadiction de wa
have?

MR, WRIGHT: I don't agrea that you have any
continuing jurisdiction, and my cliants do not agree
that ysu have any continuing jurisdiction over cost
teacovery under approved coganearation and small power
production =

CRMISATOER CARCIA: Woay doa’t we.

MR. WRIGHE: -~ power purchase contracts once you
have approved thes pursuant to your rulea and pursuant
to the PURPA framework for that cost approvall ‘ You
axsarcised -+ and thie is in recponss to tha queation
posed, I balieve by Commissignar Deagon sarlier -- you
axarcised your full jurisdiction expressly ia
accordance with your rulss gvar this contract, over
tha Laka coatract, and over the other contracts in
1991 vhan you evaluated them with respect to cost
tecovery, Cost-effectivansss, and whan you approved
tham at that time. And you may recall at that time
they all showed that they ware banaficial to Florida
Pover Corporation par your evaluation,

COMMISSIONER JACORS: Do you think that
interprétation applies to standaxd offar contracts, &s
wall? That's wvhat Panda says. I think, that it
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Florida Powar Corporation didn't sppaal, whats you
said we agres with the cogunarators that the standard
offer contract snargy pricing rule applias only to
standavd offer contracts and doas not apply to

negotiated contracts. How, that's what you said 3-1/2

ysars ago.

CEATRON JORNBON: And, Mr, Weight, as it celates
to this particular issua, it's your position, than,
that ~= and I'm vagualy reasmbering your acguments
from bafore. I guess it would be your position that
it dossn't matter vhat we intanded. 2Ihat if we didn't
get it right and if we didn't put it in writing in the
contract, it just doasn't matter. And that ve had our
shot and our shot was when we approved the contract.
Tvan though we thought it was clsar, if it wasn’'t
clear, we can’'t clarify that. Becauss once we approve
thase Contracts, you said we have axercised our full
jurisdiction, we don't have jurisdiction over cost
ecOvVary. '

COMMISSIONER GARCIA: I'am sure that that is
distinguished as it appliss %o you. In othaxr words,
the distingtion thare would be, Hadas Chairman, 3
that contract spplies to his client, not to IPC. FPC
Bhas actually told us that they invite us to relitigata
this whan they comse into COat recovery. But ss to you
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-~ you don’'t agrea?

CEATIMAN JOENSCM: Euheuh,

MR, WAIGNT: ¥No. Commissicnar Garcia, I don’t
agree, and I intandad ts coms to this at the last, but
I will coma to it right now. I think it applies nat
only us, but alse vo FIC. Frankly, 1 think Mr.
Coutroulis® repxessatations 4s to their possibly being
stuck undar the reg-out clausa were just flat hollow.
Hobody can give you jurisdiction that you do n&e have.
The Freehold dacision has two prongs to it. One
protects tha QFfs, one protacts the utilities. And
that says that onca thas state requlatory sutharity
approves a contract oa the basis that it is juste,
reasonable, and consistant with aveidad cost, any
furthey action to attempt to disallow paymants undar
that contract or to disallow passage of those paymants
through by the utility to its ratepsyers is preempted
undaz FURDA.

CEAIMAN JONHION: Thank you. I undarstood.

¥IR, WAIGET: Coatisuing, we would suggest that
you wait. Juet to summarise kind of where I was, tha
rubber hits the road for your dacisions in cost
recovery proceedings. ¥e would suggest that at &
Aainimum you wait until thare is a live real
justiciable cost recovery issue bafore you to act, if °
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filed & mation for SUMMATY judgaent on the vary issue
in dispute. Tha court denied Lheir summary judomens.
They lost. We didn't win in that the couse tSanied m
partial sotion for summAry judgment, as well, But the
invoked tha court's jurisdiceion, they lose, They an
back hare trying to get tha second, third, fourey,
whatever it is Dite at tha appls.

CORSSSICNER GARCIA: What d0 YOU Suggest they
would bave dane? Whan this Lssue case up, vhat shoulc
they have dora? Tiled wivh this Commission for cost
recovery ahd figurs cut exactly what we seant apnd
continue to maka your payments and than invoke the
regqulatory~out clause? Would that have madas sense to
you?

MR, WRIGKT: I'm not sure.

COMIISIONER GARSIA: All right.

MR. WRIGET: What they should have done -~

COMISIIONER GARCIA: Lat's put curaslves -- na,
bacause I think it's isportant. I want <~ I think tha
Chairman is making a very good point. I aean, if this
is mipietearial £rom heres on out, which I can't argue
with you, I think Freahold to soms Agres holds that,
but let’'s sAy Freehold doesn't apply. What doas
florida Powar Corp do? Florida Power Corp i::gnzpnu
the contract in a way, what should they have done?
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we aver evan gat thers, and theze azre a number of
evants that havae to take place bafors we éven get
thare, and you can considar vhatever it isg you want te
da at that time.

Sscondly, 1 strongly believe that -+

CEAIRMAN JORNSON: Do you want me to vait to ask
you the questions? .

MR. WRIGHT: No, go absad. This is a good tise.

CEATMOAN JORNSCN: Because that point just
confused 4 again, You are saying that we should walt
till tha cost -~ if wve are faced with a cost ZTescovery
But I quass I was intarprating your _ .
interpretaticn of Freahold to say that we navar get
That wa have Dulingquished jurisdiction. 3o

issue.

thazs.

why do we wait on somsthing we can't do anything about
anyway?
MR, WRIGHT: Wall, I think you shouldn't grant

this declaratory statemant because it's an advisory
opinion, and all they are really trying to do is set
this up for a reg-ocut thst they may or msy not be able
to anforce, This 18 an advisory opinion. Thare ias
nothing before you today and it'e forum shop.

Thay themselves, Florida Power Cotpotation itaslf
went to the circult court in Dade County, filed a
countarclaim, iavoked the court's jurisdiction and
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Should they have coms to this Commission, and said,
Commission, I'm applylng for cost rscovary nav of this
contract becauss I think that =y -- tha peopls I's
buying from don't undarstand tha contract, have made
us make a datarmination and tharaby invoking the
regulatory-gut 2lause, vhich would then have come into
affact?

¥a. WAIGET: WRe, sir, Thay should have gona to
court, ss thay subsequently did, and filed an asction
for a declarstory judgment that they are interpreting
the contract correctly, or mot.

COMHISSICNER GARCIA: So than our authority, our
jurisdiction is strictly ministerisl after we approved
this contract, as per Chairman Johnson scatas?

MR. WRIGET: I apologize, would you Tepeat tha
question?

COMMISSIONER GANCIA: I know you wers talking --
the issue with Chairman Johnson, which to zome dagres
I agrea, and I'm not putting words ia your mouth. I
sgTea that parhaps it is minieterial. In othar words,
once we saw tha contract -- this is following your
line of thinking, and the Chairman is right, you made
an srgumant that was circular. Once wve approve this
contract, that's it. FPRC can coma in for cost
recovery and they get it.
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KA. WRIGET: As a ganeral proposition, I bDelieve
that's cocyect under Freshold and undar PURFA, yes.

atr. I would like to speak -=- sorTy, vas thare &
question?

CEASIOAN JOBMSON: No. And you have a lot of
vimm .,

COMIISIONER DEASCH: Y0 yud are saying that
vhataver they -~ however they want to intarpret the
contract and pay you whataver, we are obligatsd %o

pasa that through to customars?

MR. WRIGHT: No, sir,

COMMISIIONER DEASON: Okay. Clarify that for ma,
aguin.

MR. WRIGHT: I balieva thay ara abligated to pay

ug in accordance with the zantzact &3 in this case,
the contract is interpreted by the coutts of the State
of Florida. And whatever the court says thay have to
PAY us undar the contract is what they have to pay,
and T believe what you are cbligated to permit thea to
paY us afd to permit thel to recover from thair
CATWpAYRTS.

COMISSIONER DEASCN: Wall, let's assume that the
reverse has hsppened. 1That you went to Powes Corp and
said, "Oh, aomething has changed in the sconomy or the
aconomics, or the finance of this, and we intarpret
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wall?
. MR. WRICET: It's & decision se to how they pay.
rather than just going to caure,

COMIIASIONER DEASON: It's & decition as to how
Yyou interpfet the Zontract and vhather we afe going t
have any authority to interprat the contrace.

MR, WRIGHT: Commissionar Desason, as to how the
contgact i¢ T3 Bbe interpreted and enforced.

CORACIITONIR CARCIA: You're mistaken, It ia &
decision as %o vhar the authority of this Commissioa
is over FPC. QClearly, Commissioner Desson, I thiak
your poiat is wall aade, That's why I don’'t agree
e do
We do have a responsibilicy =c

with Mr. Wright that it is purely ministerial.
hava a responsibilicy.
kaep FPC bonast. That's why they coms undar our
juriadiction, cartain laws of contract don't apply to
IPC, cartaina lawe of markset don’t apply ta FPC. Way?
Bacause they arve regulated by the Florida Power == by
tha Florida Bublic Sarvice Cosmission. I almost
changed our agency's name.

Tha point is that is whane they ars regulatad,
Wow, if that axact scenAvio happeaned, it's Dot &
quastion shout going to court or not going to court;
iv'a a quastion of what is right for the :atgfly‘rt,
And ve allow litigation costs all tha same whan they
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this cantract vhare you ars ¢going to atart paying us
And Pover Corp saya, "Wall, to prsveant having
to 9o to court, I'm going ta agres juat to pay you
mors becauss tha Public Service Commission is
obligatad to pasa-through whataver I pay you sader the
contract. %a I will just aveid litigation and I am
aade vhole, so I'm happy.® And they start paying yeu
10 percant acre than thay have besas paying you in the
Past to aveid litigation. And you are saying it’s
ainisterial at this point, wa can't look at anything
in the contract and, thersfore, we have to pass it
through to customers, is that correct? P

MR, WAIGH?: As to the axample that you posed to
e, no, air, I don't think that is correct.

COOIIIONER DEASON: Because it's okay in ona
direction, but not in tha other direction.

MR, WRIGHT: The axsaple you posad to me vas
where Florida Power simply acquiesced without going to
court. You eaid, your hypothesis was that Florida
Pover Cooparation just says, okay, we will pay you
I think you could say that thair decision to
pay nnu.-u asguably imprudent, and what they should
hava done was to have gone to court ~--

COMMISSICNEIR DEASON: Why can't wa say thalr
dacision not to pay less is arguably imprudent, as

nore. "

more.,
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are correct to be allowed. And if we think -~ the
resson we spproved these settlament iasces is bacause
wa thought that it was good for Florida razepayerss.

If FPC isn't doing right by ratepayszs, it is
going to get hurt. But if £t is acting within the
confines of tha contract and vhat we think tha
contract iz, well, Mr, Dudley's intearpretation T think
is fina, MNov, that is a discusston that be will make
beafore this Commisuion, and we may detaraina mt‘hnr‘
it is or it fan't. But that's not what we.are baing
asked ta da, We are being asked to intarpret cost
tecovary up front, Whataver they get out of today,
thay have gotten that datermination without even goisg
through the proper process that all companies that are
fegulated by this Cosmission must go through.

m JOENSON: Mr. Wright, you can pick up
from whereves.

MR. WAIGRT: TFinally, Cosmissionars, I want to
spaak about basic fairiness. In your ordars you bave
consistantly recognized tha doctrine of muluuuﬁ
ginality, and you have spacifically recogunized its
applicability to QF contracts. This doctrine, as you -
have said, is one of fairness. Partias muat ba able
to raly oa the finality of Cosmission ocdacs,

More than 3-1/2 years ago, you dismissed s very
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similar petition from Florida Pewesr CoTrporatien asking
for nearly idantical raliaf. When you granced the
motions ¥o dimmiss filed by Dade County and Monteanay,
and by Lake Cogen, and by three other QFs. you said,
wa Are not gaing to satartain this petition. Tha rule
doesn't apply. Thare was axtansive discusaion of the
applicabilicty of the contract apprtoval ordar possidly
giving jurisdiction, you said na. We are guaa. Yeu
sxid cthe courts should rasolve this. In reliance oa
this Commission's order in February of 1995, 3-1/2
Yeara ago, Dade County and Montannay have spent well
over one million dollars, well over one million
dollars litigating this matter in the courts. For you
to sffectively u.k. bacx your ordar now would be
fundamantally unfair.

. All rlorida Powar Corporation is asking you for
is an advisory opinion that has nothing to do with any
coSt recovery matter that is currantly before the
Cosmission, And that is speculative in that it
deparkis on what the court may do and what may happen
in tha seantiae. I hops sa.
Tou should not be a party to Florida Power
Corporation’s forum shopping and its attespts to
induce you to give an advisory opinion on & matter
that iz not properly befors you.

¥Wa may settlas the case.
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judicats are mac, and it's barzed by collstara)
estoppel. All four elamants of collatasal S3toppel
arq met, aa well.

And Hr. Willis said -« © think ha vants ¢q axy
scmathing -~ as he said, that is ths law of oy, oy
That is the law of thig dispute Betwews the parties
vho are sitting at the tabla today,

CHEAIRMAN JORNSON: So subsumed in your snswer,
than, is the proposition, and I'a sure Mr. Williae
would say this, that our earlier ruling went to not
only would we not intarplfet cantracta, but we would
not clarify 9.1 2?

MR. WRIGHT: Wall, that‘s the sama thing, and,
Commiegiones, Madam Chairman, if you granted
dismissal, they asked you specifically to give them an
order, & declaratory statemanc, that thair nawly
implemantad pricing sethodology. paymant mathodology,
complied with the orders. If thess was a ground for
¥you to allow that petition for doclu-lf.a:.r statamant
samavhars in therw, if there was one ground to allow
that patition for declsratory statemant to go forward
in 1933, you shouldn't have digaissed it. You did.
They didn't appeal. It's ovear 3-1/2 years sgo.

MR, WILLIS: (Inaudidle. Microphona affe}

COMMISSICNER CLARK: Can I ask a quastion? Doas
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Now, I sgree with vhat Commissioner Clark said,
and that is you should just deny the declacatory
atatemant and lat the mattar procesed. And I think Mr,
Coutroulis swemed up what Florida Powvar is ceally
asking for very nicely when he sald it would be nice
to havae this daclaratofy statemsnt. It would be nice
for Florida Powsr Corporation to have this declaratery
statemant to go wave at the court and say, "Look, this
is avidence of what scmabody thinks about this.”

Tou all should Rot be in the business of giving
daclaratory statemsnts Decause scmebody thinks it
vould be nice to have. Thank you, .’

CEAIRMAN JOINSCN: Do you think we have the =~ I
guass you don’t, but maybe you have alrsady answered
this. You don't think -- 4t's not just that you don't
think wa should do it becauss it's not prudant, but
You don't think that we can lsgally issue this dac
statament, or are you just talling us we shouldn't?

HR. WRAIGKT: I'm talliag you both, Wadam
Chairman. I think not enly is it not prudant, not
only do I think it's wrong, I think it's barred by
your doctrine of administrative finality or tha
FTlorida Administrative Lav doctring of administrative
finality, it's barred by zsa judicats. All four
elamants, 83 we pointed out in our briaf, of Twe
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YOUur Argumant with respect to res judicats,
administrative finality, snd collatersl attack alas
apply to the question on tha coal price? I don't
fecall thst being before us before.

MR, WILLIS: (Inaudibla. :

CRMISIICHER CLARK: Now, Mp. Willis, you are
going way furthar than I'm willing te go. Becausa I
don‘t remetber that baing befors us as an issus at
that time. And part of sy thinking is, you know, to
2084 axtant the same == I Am ";-tpor ded by
your argquaants af res judicats, that wa Eave decided
this. Tharw was an opportunity ta raise it, and I
think in a way it was raised. And in daference to you !
all, we undarstood your argumant then, we rejected it. |
I know that thers was discussion, and I can back wWp
vhat Commiasioner Deason said, that doagn't -- ha was
confartable with what we weare deciding based oo the
fact ha believed that we still had ~- that it would
coms back to us undar codt fecoveary, and thare may be
an opportunity thare. I think that has some meTit. '
But coal prices didn’'t coms up, and it doesa’t look to
ma like the coal prica iz tha sattar of contract. Yoo
are suggewating that they sanipulated it

MR. WRIGRT: Madam Chairman,

CReASIIONER CLARK: I'm not saying I's willing

Microphons off.)
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" clear it didn't need to coma to us.
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to do that, DUt I hopa I'm giving you a clear signal
that I'm wiconfertabla with that part of te.

KR, WRIGET: Wall, a couplé of respoasas,
Cosmisgionar Clark, fThat was an iesua that could have
bean raised in 1994 as part of this overall
transactian, and Lt was noeu.

COMIISIONER CLARK: I had only understood tha

wrong?

MR. WRIGHT:
you, Madas Chairx.
wrang. My point, though, is that Florida Pover

No, ma‘an. I keep wanting to call

Commissionar Clark, no, you are not

Corparation could have broughe that issus to your
attantion in its patitions for declaratory atatemant
at that tise. At least ona QF was actively litigating
that issue againat them at that time.

COASUISITCRER CLARK: Faybe they thought it vas eo

MR, WILLIS: (Inaudidble. Microphone not on.)

MR. WRAIGHYT: And vhat I would like to say,
Cosmjwsionar Clark, is this. The allegations of both
Montannay Power Corp and Dade County as plaintiffs in
tha one litigation, and Lake Cogun as plaintiff in the
other litigation, is thast the acticons complained of,
Florida Power Corporation’s actiona complained of are
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COMAISSIONER CLARK: lat me just say I don ‘e
think thay are ==

MR. WRIGKT: -- than thay have to pay ug
accordingly. And I think Qeing back ta what the atar:
has said, if tha court detarmines that what ey aiq
was illegal, tham I would apply the sasmm logie
anynciatad in tha staff recommsndation to say, wall,
if it wasa't legal for them to do i%, then they can't
do it and they do have to pay sccording to what {g
legal. )

I don't think you would want to be in the
position of sugguating that they can bresak the law, do
somathing illegul snd than escape having to pay in
accordance with the condequance of their illegal aceas.

COMMISSIONER CLARK: It may not be a coat that
ahould be visited on tha ratspaywrs, thaugh. BRut, xou
know, I only addressed the notion of the fact that
it's not -~ T don't think it's res Judicata haze. I
don’'t thiak your argusant applies to that because I
don't renasber it being before ua.
before us, it does spply, but I don't remmaber it.

Madsa Chairman, I don't knov if you saved time
for & respensae, but I wanted to indicate to you that I
feal comfartahla at this point making a motief. Bt
Me. Coutroulis may wiat to speak.

I guass if it was
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wa ASSert A brasch of the duty of good faith and fair
desling that is inherent in every Florida contract as
a matter of Florida concract law, Only a court can
dateraine whathar that has baen breached.

COMMISSIONER CLARK: That is in tha naturs of
dasagss, nothing that we would have to lat you
recover. '

MR. WRIGHT: It's ia the ~- Cosmisajionar Clark, I
am not sure sboyt that, It's both in the nsture of
liability for a hreach of the duty of good faith and
fair dealing and in the nature of damages. And I will
say this, I don't disagres with the staff's -*
proposition that the utility can snd should do
everything that it legally -- and that is what their
recommandation says -- that it legqully can do to lower
costs.

our pasition is 'uut what they have dons is
illegal. It is a breach of the duty of good faith and
fair dealing, and that remains to be litigated. And
if & Court dateraines that thair action «~

COMMISSICMER GARCIA: We don't have jurisdiction
ovar that,

ME. WRIGE?: 1If the court determines that wvhat
they did was legal, we are out of luck. If the court
detariises that what they did vas illegal -~
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You have about a ainute left.
Pule 23-22.022 provides for a

CHEATIHAN JORMSON:

MR, COOTRCOLIY:
daclaratory statamant as & msans for resolving a
controversy of answering questions or doubts
concarning the applicability of any statutory
proviaion, rule, or ofder. JYFC seaks a declaratory
statemant that sxplains and clarifies the Commission's
1991 ordar. That is cléarly within your juriadiction.

Thase Arguments asbout admipiscrative finality,
the precise argusants wers Rade vhen thse Lake
sattlemant vas bafore you for approval.
Comsisnionars, you rejected them. It was & divided
wvats, but you rajacted those sdafinietrative finality
ATgumants., fhay said your role was at an eand in
1991 whan you approved this centract. It has gone %o
court, the partiss have rasolved it by way of
sattlemant, you are cbligated to approve it. Thia
Commission gaid that L{s not right, we always retain
jurisdictien for cost recovery. And sven Comaissioner
Clark in dissent made that pfecise point. So I submit
to you these argumants about administracive fiaality
have already been rajacted.

towv, they just want to ignore, like it didn't
happen, avarythiog that occurred since that 1995 oxder
in the pricing docket whare this Commission said we
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don‘t have juflsdicciea. I want to quote you from

your ordar At Page €, quate, *Wa beliave TIC's ragueast

is Teally & Tequast to intargest the maaning of the
contract tera. FIC is not asking us ta interpret the
rale. It ia asking us to decide that its
interprecation of tha contract's pricing provision ias
correct.

That's the way you viewed the mattar in 1995,
That is not what this petition ramctaly aska for
today. And when the matter cass back to you on the
Lake sattlamant, you didn’e f£ind that 1993 orxder as a
sufficiant basis to reguite you to approve the Laka
sattlemant. You iseusd & 20-page ordsr. And they
whAt T¢ jJust ignece it. They say it shouldn't sven be
mantioned here today, like the ink just disappesared on
the papar. [ ssan, tha reason it's » nullity is
Decausa tha time for the settlemant between the

" parties expired by its tarms. Tha order dida't go

away in the sense that it no longer -=

COMMISSIONER GARCIA: Aran't thare facts there
that you are not bringing out, though? Aren‘t t.hn:c
facts thare that you are not bringing out? This
Comission acted because of those time constraines,
Staff agved gquickar becausa of thosa time constraints.
This Commission was trying to =-- some of ua trying,
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ensura that payments uAder approved conteacta do oL
axceed avoided cost.

How, let's keep in mind vhat was st issue. Yas,
it wvas a standard offer contracy. Thst dosan't maha
any difference in the sanse that standard offer and
nagotiated contract you can't spprove it if je axconly
avoided cost. While it's true you Fequire certain
provisions to De in standard offer contracts, you
don't necesearily require those 2ame provisions o b
in negotiated contracts.

The bDanchmark test 14 the same. Contracta can't
axcead avoided costs under PURPA. In order for you ta
approve them, as wve want through, your own ules in
1991 said whan you get a negotisted contras: maasurs
the paysants against the banchmark of avoided cost
that your own rules set out for standard offar
contragts. So, you have to do that,

In Panda, the disputa involved the tarms of a
contract which impacted the snargy mn to ba made
to the QF. And you know the adainistrative finality
argusants you hsard today, you alec hesard thase
Argumants about pressption, thode are the sxact
argumants they mada to the Florida Supresa Sourt.

Thay said Freahold preempted the satter. Tope
Commission didn't have jurisdiction. They didn't makas
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othars -~ and parhaps not successfully ~- to protect
fatepayers and this happansd. And it doesn't exist.
Thara wazs a whole series ¢f things that happened that
are no longer thers. And that order -~

MR, COUTROULIS: Which is why we asked for thias
declaratory statemesnt, Commissionar Garcis, for the
Commission to tall us that it atands by the rationsle
and resscning that it set forth in about 20 pages just
a few montha age in that ordar vhare it vas very clear
ot wvhat it undarstood this contract to require ia 1391
whan it approved it. That ordar is crystal clear on
the point, which 1s vhy I submitesd this ought ‘to be a
housekesping mattar. They just want to pretand pone
of that happaned.

COMMISSIONER CLARK: I do want to pretand that
didn't happan, and I want to go back to tha other ona.
MR. COUTROULIS: Wall, they also want to Just
forget about the Panda decision, and I don't think you

can do that.

COMHISSIONER GARCIA: I think thare ace & series
of facts that distinguish Panda, but --

MR. COUTROGULIS: Wall, with all dus raspect,
Commigsioner, the Florida Suprema Court hald in Panda
that the Commission alone has jurisdiction to
interpret its ordaers and gonstrua ita PURPA rules te
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any distinction betwean standard offer contracts and
negotiatad contracts.

And the Florida Supress Court and this Commission
vas & party to that action. And this Commiassion
srguad that they were wrong in the way thay
interpreted Freahold, and the Florida Suprema Court
agread, And it sald preemption doesn’t apply hars,
and it distisguishad Frewahold, and @ think this is a
vary important distinction. It said Freehold applies
whan you are trying to change the rules of tha game,

And, Caommissionar Garcia, if I say, in light of
soma of tha quastiona you asked about what does this
do to cantracts and all of that, we ars hot hers
asking this Commission to change anything. We want
this Commisaion to explain and clarify what it, in
fact, approved in 19%1. We don't want it to change
anything.

Sure avoidad costs have changed over time. That
doasn't mattar. You ean’'t change that. We undarstand
that that can’'t gesur. We are simply asking for a
clarifylng statesanc.

COMMTIIICNER GARCIA: Wno am I protecting hars?
Who am I protecting hera? You are asking -- you are &
company that wa have plenary jurisdiction cver. We
can decids sll sorta of things ia your corperate lifs.
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That 1a because you don't play by the sasme rules that
averyona pLAYS in a market sconowmy. You are &
monopoly. Therefore, I can dany you cost recavery, 1
cAn Jrant you ost recovary, I can do all sorts of
chings. That said, you play by those rules.

The reason wa make you aign a contract with thess
gantleman, with their clients, is because I don't
cencrol them. I can't damy them, I can't interpret
how they are going to produca, T can't say whathar
they are producing it right or vrong. I Bald you
responsible to do that, That's why I doa’t disagree
with you trying to gut this.

MR, COUTROULIS: Mut you understand, Comaissionar
Gazcis, that cohtract vary squarely on its face says
that 1t 18 subiject to approval by this Commission for
cost Tecavesry. Thay say that is not right in their
papers, but thay sre sistaken in that regard. The
contract is very clear in saying that.

Take a look at Section 1.18, It dafines the
CORtTAct approval date as the datae of issuance of a
final PSC ardar approving the contract, finding it
prudant and ccsz: recovecablae through FPC’'s == sorry,
through the PSC's reviaw of FPC's fual and purchased
And then Section 8.1 says capacity
pPaymants shall not sven commance before the contract

powar costa.
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at ==

COTISIONER GARCIA:

MR, COUTROULIS:
you ==

COMISSIONER GARCIA: So you are telling me that
the signars of this contract didn’'t know what the
contract Beant wvhean they signed it? Thay showed ap &
Wall Street vith a contract, nobody knew what it meas:
this PSC, and Mr. Dudliey and our staff knaev what tha
contract -- wva had the secret key to the convsact.

MR, COUTROULIS: Ke, Commissionar. )

COMHISSIONER GARCIA: And Wall Stresat made loans
based an our secrets at Florids and relisd on the facs
that this Cosmission wouldn't look at this?

MR. COUTROULIS: No, Commissionar. I think the
contrack is clear, but a disputa has now arisan
batwean tha parties aa %o what it seans, which ig
baing litigated in the courts. The contract was
conditionad on cost spproval by this Casmission. "This
Commission was Fequired in 1991 in deciding whethar %o
approve this to do s¢ with refersnce to its rulas.

COMMIISICNER GARCIA: AgrTeed, That's why you
braught it to us,

MR, COOTROULIS: Wa would like this 7oL

COMMISIIONER GARCIA: That's why - ° .

Stop right thare.
== At aguinst its rules thae if
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approeval date. The contract right on the first pagw
attaches all of this Commission’s rulas to it and
incorporatas tham by rafszwnce as fully set forth
therein.

50, they understocd the contract they vers
sigrung and it was subject to cost approval hy this
Commignion.

COMOIITONER GARCIA: Correct.

WA, COUTROULIS: We are not asking this
Commigpion to change anything. Thers is nething
unfair vis-a-vis them, because aAll this Commission -~
all ve are asking this Commiassion to do is clagify and
axplain vhat you approved ia 1991 umecdified. We are
not asking you to change & thing. This Commission is
preempted undar federal law mnd would be in violatiom
of Fraahold if it tried te do what the BAC did in that
case and say avoided costs have changed, this fsa't
great for the ratepayers, lat's change the rules of
the gune. They were antitled to raly on --

COMISAIONER GARCIA: Distinguish that for sa in
this case.

MR, COUTROULIS: I will attempt to do so,
Comaissioner Garcia. Tha differance is that hers vwe
area aAsking cthe Cosmission te ql:a,tn and clarify and
tell us what it approved in 1991 unmedified, looking
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us, did you not?

MR, COUTROULIE: And we would like this
Coemission to clarify and explain what it found in
19%1. Not to change anything. Just as this
Comaisszion undartook to do whan it disapproved the
Lake settlemant, and did so for the precise reason
that it belisved the sattlement paid more than what is
had in mind in 1991, and infereantially vhat this
Commigsiocn would be likely to appreve for cost
recovery to the ratapayers. '

¥e coms clasarly within the declaratory petition.
Thare is a dispute, there is acme uncertainty --

COMMISSIONIR GARCIA: You did then., You did
then. You are respesting that now, BPut vhact --

MR. BELLAX: Commissionar, could I make a very
brief commant? When I was involved with licigating
tha Panda case, I had the axperisnce of sitting in the
Flozida Suprama Court and watehing Sustice Ovarcton ask
counsel for Pands -~ and, of courss, the Panda
contract izvelved a limitation of it had to be less '
than 70 msgawatts for tha plant they vers
constructing, and Justice Overton asked counsal for
Panda if ha believed that under ths tarms of the
contract that Panda could bulld a 3000 megawatt plant.
And counsal for Pands replied that yas, he did,
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COMIISICHNER CLARX: Well, Mr. Bellak --

MR. RELLAK: And what I'm concerned about 4o, I
have done a very thorough analysis of Freahold because
I have had no choice. I have bean living wich
Freahold (o.: the last thres years. FTive years
actually. Sacause of the Panda case.
And vhat concerna me, and I rsally don’'t want to
inject syself into this dadate, but it concarns w

Four yeacs,

that this Commission will without any precedsnt allow
itself to be struck dumb and not allowed to speak as
to thesa issuas.

I notice that thers vas an attampt to get a TRO,
that L8 to stop you from listening to this dablate.
There iz an stoesmpt o have you dafer anything you do
as to what you baliave we approved in 1951, I think
there is sufficient precedent ocut thate %o warn tha

did in the Freeahold case. And based on my analysis of
it, for vhat it's worth, that is not vhat is occurring
In fact, it's & reverse of Freshold.

Tha revarse of Freahold occurs becsuse in
Freshald the cogen had x feason to be upset because
tha New Jersay Commission in trying to halp the
ratepayers wantsd to unds the cogun from the fruics of
what was approved by the Nawv Jersey Commission. The

hera.
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thought thay appreved whan they approved thay
negotisted contract.

COHMISSIONER GARCIA: I disagres. You are
atretching Crossroads far afileld from whaze it andeg
up. And, Richard, further from that, you are baving
u8 have a procesding an cost recovery so that e
knows whare its at. You are doing axactly what they
danied the Commission doing in Frealold. [ don'e
ATgua with staff's position. It is a clear positien.
I doa't argua with T9C trying to come hare to get
chis, but this iwn‘t the way ta get it. Secauss
bagically w8 are being boxed into an intarpratacion of
ATe we struck
cmb, than, whan the court -~ if the cours rules
against us?

MR. RELLAK: You are not struck cumb if you are
willing o stata what it i4 we thought we approved,
and it has the effect of giving the court the same
laswny that the court had, the diatrict court had in
Crossroads. Ia Crossroads they decided that it wag
collataral sstoppel on the cogen's issuss. This judge
may decide scmathing different. He say accerd vhat

tha contract ta send it to the court.

You ssy a lot of weight. He aay accord it lasse
waight. It does not concluda the -- -

CAISAIONIN CLARK: You really can't concluds
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Hew Jarsey Commission was wall motivated, but it waa
trying to do the wrong thing. It war trying to ~-

COMMISSIONTIR GARCIA: Richard, atop right thare.

MR. BELLAK: =-- deprive the cogan of the benafit
of the daal. In this case, staff is unhappy, staff is
sotivated, ataff is incansed bacause it balisves that
tha ratepayscs are going to be deprived of the good
thing that the Cosmiszsion did whan it pproved thase
It approved & very sophisticatsd
sechinisn to keep from happening what happenad ia so
many othar juriedictions. S0 it i3 a feverse Freahold
becauss it is the staff that wants the banefit ‘of what
the Commisgion approved back in 1991.

And if a situstion is creatad that there is ne
precedant supporxting in vhich the Commission can't
file an amicus brief, in vhiech the Cossission tan't
issue a daclaratoery opinion, in which the Commission
can't intervene, and, in facet, is etzuck dumb, that .
may be what the Commission decides te do, Put I notice
there is no case supporting that. And we have got a
case called Crosaroads, vhich says sxactly the
opposits, And had not tha MNew York Commiseion felt
that it was not struck dumd in that circumstance their
raAtepayers would ba paying for an entizely diffarent
and more axpansive configuration than anything they

contracts in 1951,
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that tha Crosszoads is dispositive lav. It was really
== tha enly thing that was decided vas if you wantad

to raise that argqumant you had €o raise 1t before thae
Compl saion.
Argumant as the basis for --

MR. BELLAK: But which Crossrosds? I'm talking

You ¢an't go to court and raise that

About Crosaroads I, the Neavw York Commission's -

Crossroads, All that the Nev York Commission said in
Crossroads was that this is what we think wa spproved.
If you want to go fight about it in some othar
tribunal, that's fios. That judge tan give accord
what wa azw saying --
OIS IOER GARCIA:
was pot within the contraat,
way, or form within the contragt or evar diacussed by

In that case, Richard, it
It was not in any shape.

the Cosmission or avar dealt with.

M. ARLLAX: Crosscoads thought it was., They
wera Telying on tha contract. They said this is how
we are interpreting this clause, this clause, and this
clause in the contract, It was no moze far afield
than Panda's claim that they could build a 1000
megawatt plant. They thought they found that in the
contoaet, too.

COMMISSIONER CLARK: But if you will recall. and

% think this Commission has made a distinction betwesn

{
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negotiatad and standard offar contracta. Naw, I don't

know if tha Supress Court has made that distiactisa,
but the only thing befurs tham was a standard offer
coatract, and the standard offar contract is provided
by tariffe, and I agres that wa can interpret cur
tariffs, and wve did ia thac case. We specifically
limit it to 75. I doa't think it carriss over to
negociated. In fact, as I recall whan this cams up wa
sada & clear distinction betwean what suthority we had
with raspect to scandard offer and what autherity wve
had with respact t¢ negoriated,

MR, AZLTAK: Well, tha problesm is that evea the
negotisted contraces refarunces our rules, and it's
nat apparent that & calculation of avoided coats would
not have bean based to scme axtent an ¢ur rules, 30 I
didn't have to cope with thar Because all I had to. <o
was defend cur ability to explain vhat we meant in a
standard offer contract, so tha issue wasn't before
ma, But I hava to say that I don't see that -~ I see
the case as supporting vhat the staff is erying to do,
but I don't see the cases vhich so limit the sbility
of the Commission --

{Simultanecus conversation.)

COMMISSIONER GARCIA: Richard, but your own lina
in the rec -- the Commission has always forthrightly '

L I T T VR

NN R NN N M e s e pe
Dhu””ﬂ‘.dﬂmb\:::g

131s

Thay <an ignore us #na, Richsrd, and F¥C can waly 3,
after ve maxe this decision, bacause FVC wouldn'g
answar the guestion, and say pay up, Cowmiseion, Bar
is what it maant. The court sald something alse, y
gut tha money.

MR. RELIAK: Wall, aguin, I don’t want to ingept
mydalf in tha debata, but I would just cloas by sayin
I think Mr. Wright gave you a very guod Tsason not to
wait, becausa he nn.j.d that whateaver you are thinking
about in tarms of cost recovery is going to be
ministarial. It flovs through whataver they get gut
of the court and --

COMMISSIONER GARCIA: And he is wrong.

MR. AILIAK: And the Commission has to pay =-

13imul canscus cooverssation.)

MR, EELLAK: ~- ba just as silent then as they
wafit you to bBe how,

COMMISSICHER GARCIA: Mr. Wright is overreachiag,
and T can undarstand he is everreaching for his
cliant, But tha truth iz he is wrong, and this was
the issus whan ve voted this cut laat tise, and I
Temellar Comlsgionar Deascon making tha peint, Decause
he wvas right, ve do have -- we have s¢ much control
over what FPC does. I main, s word from us Sfuses &
probles in their stock value. Tha truth iz bacause we
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disclaimed any jurisdictiosal role in adjudicating
contract disputes involving negotiated cogwneration
contracts and has been corTect in doing mo.

MR. RELILAK: Right. That is consistent with tha
ataff cecommandation.

COMOSSIONER CLARX: Whare did you just quots
from?

 COMMISIIONER GARCIA: From Page 17.
Richard.

M. BILIAX: Right. And that's consistent with
what the staff is trying ta do, If thia declaratory
statament isfuas, tha court is still going to ‘
adjudicate thia contract disputa, They can give vhat
you say dispositive waight, they could give it no
waight .

COMCISSIONTR CLARK: 3o, Richard, why don‘t we
wait until they do it and then deal with it vhen it
geats hare?

COMMISSIONER GARCIA: And you know what, Richard,
following that, we are stuck then, and sc i FPC. I
maan, we make the argument sow, but than I'm stuck. I
have msde 4 detarmination.

COMMISIIONIR CLARK: If they can ignors us, than
why do it?

CAFISIIONER GARCIA: FPC can valk in == amactly.

I'm quoting
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have Lstuas that we control bwcause they ars not
oparatad by the typical lawa of the urha:pl;co. They
work under 4 diffarent series of things. We get to
make all sorts of daterminations on hew they spand,
why they spand, if it is appropriate, £ it is not
sppropriata, and that's why, that's wvhy I can ses tham
coming here. But they are going te coms in hare vhan
they ask for cost recovery,

COMMISSICNER DEASCON: We regulate FPC, but we
cannot be sxbitrary and capricious in that regulatios,
either. 1If we approved a contract, we can't say than
but we are going to intarpret it differsntly now
because we can save the ratepayers scotey. Wa cannot
do that.

T ISICNER GARCIA: I sbsolutely agres with
you. T absolutaly =- that is exactly the peint. Rut
what wa do, vhat wa do vhan we do this hers is we are
gqoing to ba arbitrary and capricious to the very
argument that TPC is maling hare today, they are going
to make whan they come in £oC cost racovery. The very
opposits ¢f that argueent. Thay sfe going to argue
Mr. Wright's case, They are going te say, Commissicm,
in '91 you spproved this ruls. In ‘34 you decided not
== or in ’935 you decidad fot To step into this
argumant, and than they arfe ¢going to argua you've got
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to gave ma vhat the court decided that we had to give.
We will make a detarmination whathar prudant or not,
but wvhat wa cannot do is aake that decision hare in a
declaratery statament vhich affects other pecples’
rights who cama into the State of Florids to do
business.

MR, COUTROULIS: tadam Chalizraan, say I suke ona
very ==

MR. WILLIS: JIt's really tima for you all to
bring this to closs. I would urge that you all ~-

CHAIRMAN JOHNSOW: Excuse me.

MR. COUTROULIS: this point hags not Dean takan.

CAAIFMAN JOENSON: Rold on. And Mr., Willis has
been waiting for qQuite avhils. 1'm going to allow o
you wvrap up and then I may allow you, I's not sure.

Go ahasd, M=, Willis.

MR, WILLIS: I was going to say that,
Commissionara, we askad you to be trus to your word
that you gave in your order in 19335 whare you defarred
this matter to the court for interpratation. 7The
court has that befors it, the trial is November the
ind, we urgm you to stand by and lst that procass take
its course, and then vhan you have & case before you
in cost recavery or otherwise, coms back to thase
issues and decide it vhen you have & casa before you
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COHCIISIONER CLARX: This is importast, Richard,
I understood == I think I read it that it vas eisply
that if you had wanted to make that argumant, you
needad Co bring it uPp Bafore the New York court, and
you needed to appeal it if you didn’'t think it was
right. You don't coma to this coust and do a
collatersl attack on it to reach that result. Wasa't
that vhat they dacided?

MR. BELLAK: I belisve that i» the case,

COMMIASIONER CLARK: Okay. Wall, Commissionars,
leat ma indicate that I don't -~ you know, lat we ask
another thing.
dacida that thare are ancugh =-- do wa have to issue a
declaratory statasant?

MK. SELLAK: Wall, given the exparience of tha
EWG case, I would say no. I mean, in that casze thare
ware soms prodlems with it and you denfied it. I thiak
youmgrnu:ud.nymoumwhu.i:smu:h.

COMICTSSIONER CIARK: Cosmissioners, 1ot ne Just
1nd1c‘lu that I don't == I don't think issuing a
declaxatery statamant now sort of furthars this
process. ¥We had & unanimous decision whare wa said
contract disputes should ba laft to tha courts, and
than whan thay come to us for coat Tecavary ye will
deal with vhathar it should be the mattar of cast

0o wa have to issua ~- can wve just
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1t is tima to wrap this up.

COMMISSIONER DEASCN: I agres with that. It's
tise to wrap this up. This is Itea 1387

COISIIONIR DEASON: 13A and B.

COMIIIIONER CLARK: I'm ready to make a motion.
And lat ma just add one thing. The Crosscoads
dacision, you indicated thare are two (rossroads
dacisions.

MR. RELIAX: Right. Crossroads from the Kew York
Cosmission -=-

COMMISSIONER GCLARK: Right.

MR. BILLAK: They said, well, if we explain or
clarify what it is we spproved, and this was &
negotisted coatract, that does not insert us ia any
And, in fact, that

and not now.

way in your contract disputa.
Played out in district Coure.

O SSIONIR CSARK: What is the othar case? The
other case ia the district gours.

MR. BEILLAK: PRight. The diatrict court case,
they sald, wall, we are going to accept vhat tha Yaw
York Commission said as dispositive.

COMISIIONER CLARK: Well, lat me ask you, didn‘t
they say thay wers not going to allow the collateral
attack of that crder, because that 18 what it was?

MA. BELLAK: That is ona of the things they said.
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recovery. I think wa should stick by that. And it
will coma back to us.

What intervaned and what put, I think, which
instigated Powwr Corporation to coms té us vas the
fact that wa rejectad a settlement and as part of ousr_.
rationale we indicated that wa probably vouldn't
approva £or cost recovery what Lake or vhoaver it was
balisved thay should gut. And we discussed the notioca
of rejecting it for cost recovery. )

I can undarstand why thay have coms hers. But
it's my viev that a good argusant can be nsca that
vhat wve dacided with raspect to the contrast is res
judicata. But I think a battar wvay 2o get it decided
iz let the parties go back and pecrhaps litigate or
settle. If they litigate and the court gives us
somathing, and we don't believe we can live with it,
if we think we atill have tha jurisdiction to reject
it, wa can reisct it then, and then the Suprems Court
vill decide. I don't think == I think it's my feeling
that iawuing this now Just is not the beat course to
follow,

COMMIASICREDR, DEASCH:
the assumption that you feel that the issuance of the
declaratory statament will not sdd aaything to the
dabate particularly at the court.

Your maotion is based wpoR
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1 COZSSIONIR CLARK: Raight. 1 daal with this other clause, do they? Thay don‘t dea)
2 COMMCIIIOMNER DEASCM: Why don't we let the court | 2 vith the othar Provisions, they have to do wieh ethay

3 decide that. We issue the declaratory statsment, Af k] testa, don't they?

4 they want to give it any wwight whatsoever, they will, } 4 KR. DUDLEY: They are a lisitation to ful}

- and if they want to totally ignore it, the court will.l S avcided costs. That is the rule cited within the

L] That ia their deciaion, ‘ . € recoumandatian, if that is what you're referzing to.

7 COMMISSIONER CLARK: Because I think it comas ? COMMISSIONIR JACOBS: Subasction 3.

| | ¢lose %o an advisory opinion, and as I undarstand we ] MR, DODLEY: I'm not real sure what section it

9 are supposed to sort of stay away from asdvisory 9 is. Yas. ¥a have cited Chaptar 366, as wwll ag Rule
19 opinions. Declaratory stataments are supposed to be 10 25-17.082% and 23-17.08322,

11 usted whan you c¢an sort of avoid litigation or aveid 11 COMOSIIONER JACOBS: OF -- wall, withoue dalving
12 parties taking actions to thalir datriment that can't 12 too deeply inte it, the discussion has bean larguly
13 be undons later on. I juss don't ses this -- 13 adout the language that was put into the contract

4 COMISSIONER DEASCH: Well, to an axtent I agzes |14 which was barred from the standard offar section, is
1s with you. I think that wa should issue a declaratory {15 that cozreqt?

1§ statemant or not, not because of vhethar thars is or 14 MR. DODLEY: Yas, sir.

17 is not » court preceading, it's becauss either -- the |17 CORMISSIONER JACORS: And my quastion has to do
i -requiremant has been mat for a declaratory statemant 18 with thace is scma language bare that has to do with
13 and we need to issue it. It's part of eur 19 Gost recovery for negotiated contrasts in Subsection
20 Tesponsibility to issue a declaratory statamant when [20 3. Is that diffarent from the standard offer
21 all of the appropriate asssurss have been mst to that |21 provision? And if so, why wasn't it applied?
22 ona idsua. And it doesn't matter whethar thars is a 22 MR. DUDLEY: Not to the axtant that it restricts
23 SouIt procesding or not. 23 cost recovery to full avoided cost. To thea axtant
24 MR, BELLAX: Wall, they asked for this 24 that it specifies the actual language to be pgt in tha
25 specifically. They are hare to dany this if I'm ri contract, yes, it is different. Hegotisted coatracts
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1 wrong, but as I undarstood it, it was because of the 1 Are Bore opan than tha standard offar contracts. But
2 sattlemant. That if thay had this declaratory 2 both of them maintain that thrushold that what we

3 statemant it would help tham structurs 4 ¢attlemant 3 allow for cost recovery shall not axceed the utility's
4 that the Commission would be sore likely to approve. 4 fall avolded costs,

3 And it's not advisory as to that., It may be advisory 5 CAOSITCHNIR CARCIA: 1 agres with you.

[ as to their contract dispute, but thay had othar § HR, DORLIY: Then approve the dec statesant.

7 reasons to file the petition. 7 COAISSICHER GARCIA: Close.

L B MR. DODLEY: That is corsect. ] CMMISIIONIR JACORSE: Sea, hare is vhaze I am ~-
9 COMISSIONIR CLARK: I would mske a motion that L ] COMMISSIONER GARCIA: Commaissionaz, wva Ate DOG
10 *e not Lasue tha declarstory -ﬁt-a:. 10 giving up jurisdicetion.
11 COMMISSICNER GARCIA: I will second that motion. 11 OFHIISIONER. CLARE: My zeasons for dissanting ia
12 CEATIROM JOUMSCHM: Thare is & motion and a 12 the Laks are still thers,
1] second. Any furthar discussion? ‘ 13 COMMISSICMER GARCIA: Exactly. And, you know, I
14 OO SITONER JACORS: I have a queastion for 14 think it was iaspirational to sraff to intertwine your
15 staff. Therw are soms Provisicns on cost recovery 15 dissant in that case with this statmant to try teo
16 from negotiated contracts in tha rules, and I'a 1é bind & vota. ®But tha truth is that thoss same issuer
17 wondering were they in place whan this came the first 17 are still thare, tha issuss that we discusasd. And
18 tima? i tha truth iz we had evary right %o dany a settlasant.
1% . MR, DODLEY: Yes, siz. 14 I mean, wa didn*t like it, but I wvaan't in tha
0 COMMISSICHIR JACOBS: Why didn‘t we apply those? |20 majority. I thought we had every righe, just like
2% YR, DUDLEY: Wny didn’t we apply them? 2 Cosmissioner Deason has svery right to say about cost
22 CO4CISIOER JACCES: Yes. 22 fecovery vben we have & cost Tecovery procesding.
23 MR, DUDLEY: I would axpect we thought wa wars 3 Towvevar, vhat we do hers today binds us to your
u applying them. 4 position in that cost recovery and binds them. And we
a5 COMMISSIONER JACORS: But they don't, they don't |23 are anncuncing today this is what we are geoing to
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allow, and that's it. And I think it's going to b to
their datrimant, but it's better than -- becauyss what
1 don*t want ls his to coms into this -- FPC to walk
into this haaring, standing with four million
catapaysrs behind them, and saying, "Cosmissioners,
hare is what you mmant.” And cbviocualy wa ara going
to decide with them. »
in sy bDody says let aa protect tha ratepayers z4
fpposad to theae other participants. I am axpounding
on it, I know, but this is =y fesling.

COMMISSTONIR CLARK: But I think you are
Bacausa as I said in the

avary ssngs move

protacting tha ratepayers.
dissant, T think it haas the effect of -~ giving
sanctity to thess contracts has the effect of
promoting the compatitive wholasals market. If you
don't give sanctity to those contracts, then I think
you von't have pecple coming inte the stats to
compatitively provide this service. And I think in
this case it vas the specific langupge that vas befors
us, wve daclined to igsus the daclaratory statamant,
and argumants were made that wa wvers intafpreting our
ruls or ordar, we still said it was a contract
interpretation, and it was a unanisous daclaion,

I underatand that the Lake sattlesent had in it
~= I don't know what the majority agreed on in terma
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have the aythaority %o clarify our intentions, and p
chink v feed that kind of authority. I understana
Mr. Wright's argument is4 that you don’'t. Rsally you
have one bits at the apple and that is whaa you
approve thase negotiated contracts. Aftar that you
are kind of out of the gums.

Now, that msay fot be Mr. Willis' position, but Y
undarstand it to be Mr. Wright's position. But I'm
not sufe shat your sotion is wurning onm. Is it
turning on the fact that you baliasve that wa have the
ability to interpret that centract, we did intarpret
ths cantrscst, we even spoks to the isasue of clarifying
our intentions, and it is res judicata opr -

CMHIISIONER CLARK: Yas.
looking at is maybe getting you to concur in tha
sation, but not in tha rationals for it.

CEAIIOON JORNSCM: (Laughing.)

COMCSIIONER CIAKK: That happans all the time,
you know. I msan, that's what een:urri.nq- opinionas
are, It would be my cpinion that it is res judicata.
I think we had our opportunity to make a dacision.
Thase argueants with respect to the rulemaking and
vhat happensd in the rulemaking and the spplicability
vars not brought up at that point. And I'm nft even
sure il Crossroads had been decidad, and I have -- I

I gueass about what I'm
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of the basis faor rejecting it, but thay reajected it.
That was not a unanimous decision. I think it should
g0 forward. Send it Back tha way it was whean wa
dacided in 1994 or whanever it was that the courts
neadad to just construs the contract.

CCMOSIIONIR JACORS: I am persuadsd that we do,
wa have jurisdiction to leok at it for prudance
puorpeses. I don't think that there is such question
about that. The troubling part is that we did have a
bite at the apple, and I'a vondaring what effect thare
vas of pot having taken that opportunity.

I would love fo!lut thia tao have gons baé: with
uS &8 a party, and we have bean able tao daal with
anything the court did whan they suled on this, and
resolve any iseues uun-and thara. But uafortunately
wa find ourselves hars today. The sation was to
dafer?

COMMISSIONIR CLARK: To cany it,

CIAIRAAR JORNSON: Llet me ask may be a question
for Commissioner Clark. fthan is it your position that
we don‘t have the authority te clarify what ve meant
or what we thought we ware spproving, or doas it go to
we had that oppertunity, and we didn’'t take advantage
of it? It is to me two separats Lssuss, becsuse I'm
convinced by the analysis providad by staff that we do
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don't evan know if Crossroads rises to the level of
what our law school usad to tell us was persuasive
avthority. It is certainly not Binding authority. It
was that court's opinion.

1 chink thare are real policy argumants to be
aade with respect to letting the court decide the
contract issuves so we can promota & robust coapetitive
#arket. And if thase pecple in the wholaszale market
sea the cost recovery issue continually coming back
bafors tha Commission, I don't think wa will have that
robust market.

S0 I guase § am willing to dacide it on the issue
that we had our opportunity, we dacided that it should
firat ba decided by the courts.
disputa. It will probably coma back Lo us for
recovery, and if 4 majority at that time thinks that
we have tha authority to reject it on the natign of
cost recovary and that's not wvhat our ordar allowa
for, we can do it than,

CEAIRON JORRSON: And where does that leavs
Florida Povar Corp, I mean, still in a state of flux
with rerpect o =~

CIOMISSIOHER CLARX: Iut their coat -~ if it is
detarmined that you gwa tha ameunt the court finds
ultimately, you have bean recovering that, cight, in

It was & contract

-_—
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1 your cates? 1 collataral sttack and thay say thet £irst tribunal aie
2 MR. COUTROULIS: Wa have been applying for cost 2 Agt Bave jurisdiction. Thar is not what we are dotng
3 recovery with Fespect to the payments we sake, and the] 3 hare. Wa are nat goiag to s coury and saying your
4 periodic fusl and purchase powsr adjustmant 4 jurisdiqrional determination was wrong. We aza cighe
5 procandings -- L} back Kerw. And thars have been developmants ia the
[ 1 CIAIAN JOENSCN: I can’t hear you. 3peak up a [ 1 lav that have taken place. Crossvosds, wish all an-
7 bit, 7 respect, the Commission'y epinion in Crasarasads doas
] YR, COUTROULIS: 2 have been applying for cost » squarely spask to the Lssus because tha zogea thars
9 Teacovery in tha pafiodic field and purchass powers ] argaed -~
19 adjustaant prodeedings, but we are in doubt as to 10 COMIISIONER CLARK: Tha Naw York Commission has
11 whethar or not wa are going forward in a4 asnner that 11 spokan to the issue. .
12 is consistent with what this Commiasion had in mind 12 MR, COUTROULIS: I'm sorry?
13 when it approved this contrect in 19%1. And T submit | 1) COMISSIONER CLARK: The Hew York Commission has
14 with all dus respect, Cammisszionar Clazk, that haviag §14 spoken te the issua.
15 gone through the 1994 pricing docket whezs this 15 MR. COUTROULIS: Yas, that's correct.
16 Commisgion said we think you are asking us to construsf 1€ COMMIIIIONER CLARK: No court has other than
17 tha contrace, and va are Aot guing to do that. And 17 saying you cn.n"t collaterally attack it.
18 " than we want ahsad and settled the Lake matter, and 11 HR. CCUTROULIS: I agree., ZTha New York
19 came hack Bare and sveryona argued, Florida Powar 19 Commission spoks to it, and the federal &ut.r.l.ct court
0 argued and Lake argusd administrative finality. We 20 did nat allow a ccllataral attack, Mut that
21 said you had jurisdiction in '94, we still think you 2 Commission falt it could clarify its ruling. It’'s pot
22 have jurisdiction now, but you should decline to 22 binding on this Cosmission, Tut we think it's
23 axercise it with respect %o tha Lake sattlemant 23 parsuasive. ]
24 bacause you declined to szarcise it in '54. And tha 14 COMISIIONER CLARK: Yau know, had all p¢
a5 Commission said no, we are going to test that 25 discussion with respect to our rules and othar things
158 152
1 sattlement against what wve think we appraoved in *91. 3 coma up at that time, there may been a diffarant
2 And now they go ahead and dismiss that 20-page ordar 2 result. And I don't think that this dacision today
3 as a nullity., I can't think of a more ripe and 3 should be taXen for the proposition that Mr. Wright
4 appreprista tise to wsk for ~= 4 has advanced that it is purely ministerial. I sure
5 COMISSIONIR CLAMRK: Mr, Coutroulis -- 5 don't think it's purely ministerial. But we have
6 MR, COUTROULIS: -- some finpality. € spoken on this particular contract issus and indicated
7 COMIISIONER CLARK: -~ I would point cut te you ? it was a contract dispute, it should be resolved at
] that I dissented from that order, I still dissant from| # tha couzts, I undarstand that vhan Commissioner
9 that ofder. And for that resson I think it is res 9 Deason votad for that unanimous decision he was
10 Judicata with respect to the original decision aod we |10 comfortad by tha fact it cams back hera for cost
i1 ought to move forward, 11 recovary. I would suggest let‘s do it in cost
12 MR. COUTROULIS: I understand, Commissicher 12 recovery at that tise,
13 Clark. 13 MR. BELLAK: 1If Hr. Wright turna out to be
14 COTSIIONER CLARK: Then maybe when it comes 14 coryect about it baing ministerial, will you not be
18 back bafores us as to vhethar cost Iecovery is allowed, | 15 fegretting these missed opportunitiss to daclare what
16 £ we reject it, than you have the issus as to whether ] 16 it is. ‘
17 regqulatory-ocut appliaes. 1? COMMISSIONER JACOBS: Thiat is not our
18 MR, COUTROCLIS: I just wanted to say we did cite| 19 intarpretation of the statuts.
19 - the Sullivan cass out of the First DCA that said & 19 COMIASIONER CLARK: But Lif it ig ministerial, I
20 Commtrsgion’s datermination of its juriasdiceion is 20 think that is & result of PORFA ot it's a result of .
21 asver conclusive on whethar or not the same tridunal 13 the fact that we don't have -- it's a constituticnal
22 can axercise jurisdiction vhan propacly asked to 4o 2 mattar of intarpretation of contract, and it's not
2 80. Evary case thay cits on res judicata involves & 23 somathing we had to give avay to begin with,
24 collateral attack whare samabocdy is nat happy with the ] 24 M. COUTROOLIS: Commissionars, witheut knowing
25 decision that came out of one tribunal, se thay try & |25 5f it is ministerial, without knoving, if a majority
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of whas Commission ~~ if thay are not inclined to do
it now, and we think they should do it nov, but if you
are pot inclined to do it now without knowing vhather
ar not you balieve you retain juriadiction over cest
recovery down the road, wa are right back vhare we
are, We can’t settls thiz case, ve can’'t govern
oursalves with respect to contract administecation, we
can‘t do -+

COMMISSIONER GARCIA: Of coutaza yau csn. You've
got a majority ~-

COtTASIONER CLARX: My. Coutroulis, you said
that you were golng to win at the coure,

MR, COUTROULIS: I iatand to do so.
do so.

COMMIASICNER GARCIA: Go win.

COMISSIOMIR CLARK: Wall, that may settls this
uhole thing for us if you do win.

MR, COUTROULIS: I den‘'t think, though, that
ailitatas against the propriaty of the daclarstary

I intend to

statanant.

COMCISIONTR CLARX: I understand that, and I
have confidence in your sbilities, but I alss have
Confidance of the abilities of your opponants.

COMMOSSICNER JACOBS: But #ven outside of that, X
think the aryument that it is ministarial is going to
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Cosmissiones Jacobe 8aY ba somewhers alss, bus don’
baliave this i3 Zee Judicata. I believe that the ey
the L830es have Dean framed ace clearly diffarent tha
tha way that thay ware frased befors. Tlorida
Power COrp i not disputing the fact, as we thoughe
they did che last time, whether or not we have the
right to intarpret contract provisions as betvean
parties., They have raised the issus as to what did
this Copmission intand or what wera ths -- to clazity
our thoughts as it related to the provision $.1.3,
They frased it in such a way that I thimk iZ ia
appropriata far us to dacide tha issue, and I think
that it would De necessAry for us to dec:da the issus
to provide not for the court case, but for the benafic
of the companias we regulats and for tha banefit of
all thae parties involved as ta how we fasel about thoge
issuvas. 30 I would be inclined to approve staff on
all iesuas. But wa 40 have & Sotien.

COMMISSIONER CIARK: Wall, let ae ju;: try one
more time to persusde you. I guess, yuu know, I loat
this battle the last tima, and saybe I will lose iz
again. But ona of the things that was peistsd out in
argamant is that Lif they could have raised the issue
at the tise it came up, they were undar an ohrigation
to do that. Think about what you do for tha judicial
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have a very tough ~-

COMMIASIONER CLARX: Commsissioner Jacobs, that ias
not the bazis on which 1 s=m making ~-

COeASSIONTR JACORS: No, I undarstand. M»ut that
is a very high hurdle, clearly given tha -~ I msan,
the Panda decisgion hax s let of waight, and I'm drawn
to tha rationale of tha case. I think it makes the
distinction on negotiated versus standard offer.

Well, it is very sxpressed in its teras in mentioning
atandard offer contricts. It could ba that we ase not
rsading that decision corrwctly, and if the court
comas bBack and ssys we meant m:u-ppubut.ﬁu
negotiated and to standard offer, than we are in a
differant place.

Those issuas, though, have to svolve and have to
mature. I de¢ pot == I do want to ba very clear I do
not like baing hers. I think this is a bad place for
us to be, and I will state up front that whan this
comas back for cost fecovary, it will be very such
about applying what we undarstand to be the prudancy
reviev for this contract, vhataver that mains.

CEIAIRON JORNSCH: Lat ms be clasar on one point.
And I was Baving a discussica with Commissioner Clark,
but on both of those points, oa the res judicata point
and vhather or not we have the suthority to clarify,
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system if you say, wall, they didn't raise 1t last
time and ve're going to consider it this s:mg, i3 that
every tias a party camas in and makes thass argumant
and the court rejecta that, they Can come :id and ssy,
wall, we didn't make this argusent, but harse is the
argument.

COMOSSIONZR GANCIA: IDxactly. Eere is anothar
ona.

COMOISSIMER CLARK: This specific contract
provision we had bafore us. Wa wares asked to
interpret it, and intarpret it ~- and we vers asked to
do it with respect to our rules and ocdacs, as I
recall., And wa ssid, no, this is & contrect matter
and it should be Tresclved that way. 1 thizk if you
issus this declaratory statemant you Ars reversing
that decisien.

COMOSSIONER DEASCN: Leat me say I totally
disagres wvith that. I don’'t think wa aye reversing
any dacision that we mads pricr.

COMMISSICHER GARCIA: We ars opaning ocurselves W
to nit-picking. You know, you come iA and you starct
asking for declarstory statements every othar waek,
you are bound to Bit something. Someone in staff is
going to figuse out, hey, we do have jurisdictional
control, and 50 than we step up and ve take
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1 jurisdiceional contrals 1 UNIDENEIFIZD 3FEAKER:  You are betwean the

2 COPOSITIONER DEASON: The resascn that we danied 2 proverbial rock and the hard place with Tespact ra

3 the declaratory statement in tha *94 case, I quass it 3 some of these cseas.

4 was a ‘95 ordar, was that we detarmined that ve did 4 COMISIIONER CIARK: Yas, and I guass -~ you

] not have jurisdiction is bacauss just adout every S aow, I feel like I am baing consistent in whare T

[ attorney that I asked the question told me no. that 6 have been coming from on this.

7 you couldn't, so I had to accept that. That wa did 7 CEAIRAN JORNSON: All right. There ig o motion

L not have tha jurisdiction to detsrmine how the [ ] and a second. All those in faver eignify by saying

9 contract vwis going to ba interpreted to bind the 9 aye,

10 partise. 10 COMMISSIIONER CLARR: Aywe.
i1 Sut that ia not wvhat is Peing fequested hera, It]ll CCOMISIICHER GARCIA: Ayw.

12 is not a request £or us to intarprat the coatract as 12 SO SSIONER JACORA: Ayw.

13 it would ba binding on the parties. This ia totally 13 CHATRHMAN JOENSOM: Cpposad. Nay.

14 ~= a totally different question. And iZ I had known 14 CAISISICAER, OLASCOH: Nay.

13 at tha vims that I voted for dismisasing the prior 15 CEAIRMOM JOUNSCH: The moticn passes on a
1é daclaratory statement that it was going to be 14 thriea-to=-tro vota. And the sovion went to all issues,
17 interpreted such that it tould also be applied to a 17 COMOCSIIONER CLARX: Right.
is -#itustion vhere we would be preveanted from 18 CEAINOH JOENSCN: In bBoth 13 and 12A.

19 interprating & contract as to how ve would implesant {19 COMMISSIONER CLARK: 1A and B,

20 it for ccst recovery purposes, I would have daclined 20 CEATRGN JORNSOH: Yes, A and 3. Thank you for

21 to have votad for the original daclaratery statsmsnt. |21 your participation. Thank you, Mr. Bellak and staff.
22 Sa that’s why I parsonally think that it's a different| 22 COXMISSIONER CLARK: Lat ma sAy once again, I
23 situaticon altoguther. Iyt I'm ready to gut this 23 appreciata tha leval of advocacy and the information
24 Tagolvad. We have & motion and & second. I'm ready 24 that we have gottan. I falt the sama way ia-;tn
25 to caka this to a vote and however it turns out, it 25 original case, that we got a lot of guod advice, and I
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1 turns out, and ve can go on to cther businaes. 1 appreciate the sama thing this tina.

2 COMISSIONER CLARX: VWell, the point -- all 2 CHEAIRMAN JOHNSCM: Theare wvaz one =--

3 right. I have advocated this at least twice. I'm 3 COMISIIONER GARCIA: Bafors we get off of this

4 Teady to vots, too. 4 point, you know, I think that -- I belisve that there

L] CHAIRAN JOENSON: Thara is a mation and a s wss & lack of consistency wvhan ths sattlemant offer

§ second. I knew it. I knev you ware going to do thac.| ¢ was brought., We have a naw Commission. I think tha

7 COMMISSIONER JACCRSS: (Inaudible, amierophons not 7 pazrties should try to megotiate this out so that we

L en.} ] can protect the intefests of Florida racepayers.

9 CO4CISTONER CLARK: I think -- let e just say 9 CHEAINHAN JORNSON: We are going to take a short
10 that, you know, I think our ultimate dacision should 10 three-sioute break, then we Are going to come hack to
11 be to dany. I think it is Tes Judicata, but I also 11 first Item 24A and than Itam 24.

12 think it amsunts to an advisory opinion ta the ‘courz. |12 {Racess.)

13 ¥a have already said we are going to send it to the 13 CEATRMAN JOHNNSCH: We ara going to reconveans the
14 cdurt on the coorract decision. 14 aganda conferance. We need ta make soma

15 Cemmd asicnar Daseon, I underatand that you 15 clarifications on Itams 13A and 1318 as %o ths motions.
16 Palieve that nctwithstanding vhat the coust may say 16 COMIISIONER CLARK: Hadam Chairman, with respect
1? that under our authority to approve it for cost 17 to -~ we already did Issue 1. Shall we go 12A and

i recovery we Right reach a different result. I would 18 than do 7

19 suggest to you that ie the time te do it. It is going|19 CRAIRMAN JUUNSCH: We might as well.

20 to coma back to us if that results. It say not came 20 COMISBIONER CLARK: Ckay. With respect to 13A,
3 back to us. I think it is not advigable at this time {21 we did Jesua 1. 138, I would move that we not issus a
22 to issue A declaratory statemant. And let ma ~= 22 declafatory statament. That baing the cade, then I

23 having said that, I understand why you have asked for {23 would mcve Iasue 3 as being moot, that we don’t have
24 ic. 24 to decide it, and I would move we spprove staff on

28 COMOISICHER GARCIA: JMbsolutely. as Issua 4.
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1 CRMIISIONER GARCIA: Second. 1
2 CAAIROH JOENSCN: fhow that than -- wall, as it 2
3 relates to Issues L. 2 -~ 2 and 2, show that approved 3
& on a threa~to-two vota. 4
3 COMMIIIIONER CLARK: Mo, 1 was unanimously 5 CERTIFICATE OF RIPORTER
[} approved. That vag the oral arqumant. € 3TATE OF FLORIDA )
7 CEATRMAN JOENECN: Twa oral srquaant, yes. Show 7 COONTY OF LECN )
] Issue 1 unanimously approved. Show Isaus 2 approved [ I, JANE FAURC?, RPR, do haraby certify that the
9 on a three-to-two vots. Show lssus J, since it s $ foreguing procesading was transcribed from Cassatts tape,
10 Juet & woot isaue, 1 guass, unanimously approved, and |10 and tia foregoing pages nusber 1 through 90 ate a true and
1u lasue ¢ unanimously approved. i1 correct record of tha procesdings.
12 COMIIIIONER CLARK: Wall, I think Issue 3 should| 12 I FURTEER CIRIIFY that I am not a relative, saployes,
13 Jjust be sghown no vote, that it was maqt. 11 actorney or counsal of any of tha parties, nor ralstive or
14 CHAIRGN JORNSCN: Ckay, fine. Thanka. 14 employwe of such attorney or counssl, or finmancially
i5 COMMISSICNER CIARK: With respect ts 138, I can 13 interested in tha foregoing action.
1€ move staff on lasue 1. 14 PATED TNIS ____ day of Cctobar, 1994.
17 CCM{ISIIONER GARCIA: Second. 17 :
1 CEAIRGH XORISCH: Aoy discugsisn? Shew it 1
1y approved without objection, 19
20 COMMISSIONER CLARX: On Issus 2. I would again 20 mm&:ﬁn
21 aove that we do not L{ssue the daclaratory statemant. 21 Tallahasees, Florida 32302
22 CCMMISSIONER DEASCN: No, Zssue 2 iz a requast 22
23 tfor oral argumant. 23
H COMMISSIONER CLARK: That's not what I had for 24 "
23 138, 25
142
L COMOISITCNIR DEASCH: Oh, I'm sorry, I'm looking
1 AT the wrong ona.
3 CHAIRMAN JOHNSCN: Ch, that's the dec statsmant?
4 COMMIISIONER CLARK: Right.
5 CHEATRON JOENSCH: Show that approved on a
[ three-ta-two vota.
7 COMISSTOMER CLAXK: Aad then Issue 3 would be
] Boot, #d I would move staff on Issue 4.
L] CAIRAN JORNSON: Shov 4 approved wanimcusly,
10 LR 2R B T R
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Declaratory Statement that
Commission’s Approval of Negotiated Contract for
Purchase of Firm Capacity and Energy between
Florida Power Corporation and Metropolitan Dade
County, Order No. 24734, Together with Order Nos.
PSC-97-1437-FOF-EQ, Rule 25-17.0832, F.A.C. and
Order No. 24989, Establish that Energy Payments
thereunder, including when Firm or As-Available
Payment is Due, Are Limited to Analysis of

Avoided Costs based upon Avoided Unit's
Contractually-Specified Characteristics,

by Florida Power Corporation

PETITION FOR DECLARATORY STATEMENT

Florida Power Corporation ("FPC" or the "Company") hereby petitions the Florida

Public Service Commission ("the Commission"), pursuant to Rule 25-22.020, et. seq., F.A.C.,

™ as follows.

a—

——

FOR A DECLARATORY STATEMENT that, under Order No. PSC-97-1437-FOF-EQ
entered in Dkt. 961477-EQ, Nov. 14, 1997 (the "Lake Docket"), the Pﬁblic Utilities Regulatory
Policy Act ("PURPA"), Fla. Stat. § 366.051, and Rule 25-17.0832, F.A.C, the Commission
interprets its Order No. 24734 entered in Dkt. 910401-EQ, July 1, 1991 (the "Approval
Docket"), approving the Negotiated Contract for the Purchase of Firm Capacity and Energy

between the Company and Metropolitan Dade County (the "Negotiated Contract” or "Contract”

between FPC and "Dade"), to require that FPC:
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(A) Pay for energy based upon avoided energy costs, strictly as reflected in the
Contract;

(B}  Use only the avoided unit’s contractually-specified characteristics in § 9.1.2, and
not other or additional unspecified characteristics that might have been applicable
had the avoided unit actually been built, to assess its operational status for the
purpose of determining when Dade is eatitled to receive firm or as-available
energy payments;

(C) - Use the actual chargeout price of coal to FPC’s Crystal River (*CR") plants 1 and
2, resulting from FPC’s prevailing mix of transportation, rather than the mix of
transportation in effect at the time the Contract was executed or some other mix,

to compute the level of firm energy payments to Dade.! ¥

u

It should be noted that the Lake Order is the subject of a petition filed by NCP
Lake Power, Inc. and Lake Cogen, Ltd., protesting the proposed PSC action. FPC has
opposed that petition. In light of the language and reasoning in the Lake Order expressing
the Commission’s views concerning the determination of energy payments, the need for the .

declaratory statement requested by this Petition will remain regardless of what action is taken
on Lake’s pending petition.

¥ Although FPC has filed this Petition as a request for a declaratory statement
and believes that is the appropriate procedural vehicle for resolving these issues; if the
Commission is of the view that the scope of this proceeding should be expanded, FPC would
not object to converting the matter to one brought under Fla. Stat. 120.57. FPC would only
request that, notwithstanding such a revised procedural format, the Petition proceed -
expeditiously in light of the ongoing dispute with Dade and Montenay (as described below).
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NAME AND BUSINESS ADDRESS

The petitioner’s name and business address are:

Florida Power Corporation
3201 34th St. South

P.O. Box 14042

St. Petersburg, FL. 33733-4042

All notices, pleadings and correspondence should be directed to:

Chris S. Coutroulis, Esquire

Florida Bar No. 300705

Robert L. Ciotti, Esquire

Florida Bar No. 333141

CARLTON, FIELDS, WARD,
EMMANUEL, SMITH & CUTLER

Post Office Box 3239

777 S. Harbour Island Blvd.

Tampa, Florida 33602
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James A. McGee, Esquire

Florida Bar No. 0150483

FLORIDA POWER CORPORATION
3201 34th St. South

Post Office Box 14042

St. Petersburg, Florida 33733-4042




CONTEXT AND BACKGROUND

The 1991 Approval Docket

1. On March 19, 1991, FPC presented to the Commission eight negotiated contracts
it had reached with Dade County, Lake Cogen, Pasco Cogen, Auburndale Power Partners (EI
Dorado), Orlando Cogen Limited, Ridge Generating Station, Mulberry, and Royster. As
contemplated by these contracts, FPC asked the Commission to approve the stream of energy

payments (o be made thereunder. On July 1, 1991, by Order No. 24734, the Commission issued

its order of approval.

The 1994 Pricing Docket

2, On July 21, 1994, FPC initiated the Pricing Docket, petitioning the Commission
for a declaratory statement that FPC's reliance on the pricing mechanism specified in § 9.1.2
of the negotiated contracts with certain QFs complied with Rule 25-17.0832(4)(b), F.A.C., and
the Commission’s 1991 Order No. 24734 approving those contracts. On October 31, 1994, FPC
amended its petition- to seek a determination that its manner of implementing the pricing
mechanism in § 9.1.2 was lawful under § 366.051, Fla. Stat., and complied with Ru]e 25-
17.0832(4)(b), F.A.C. as well as Commission Order No. 24734.

3. A number of affected QFs, including Dade, filed motions to dismiss on the ground
that the Commission lacked jurisdiction to consider the petition. By its Order dated February

15, 1995, the Commission granted those motions and dismissed the petition. Although stating

that § 9.1.2 of the negotiated contracts "establishes the method to determine when cogenerators
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are entitled to receive firm energy payments or as-available energy payments," the Commission
concluded that, absent a showing of fraud, misrepresentation or mistake, it would not exercise
continuing control to interpret the meaning of a disputed term in a. negotiated contract it had
previously approved. However, as the Commission later noted, the Order in the Pricing Docket
"recognized the Commission’s continued responsibility for cost recovery review.” Lake Order

at 3. No appeal was taken from the Commission’s Order.

The Commission’s Order

Rejecting the Lake Settlement

4, As the Commission is aware, following the dismissal of FPC’s petition in the
Pricing Docket, the Circuit Court for Lake County entered summary judgmcnt against FPC
stemming from the Company’s methodology for determining when firm or as-available energy
payments are due under § 9.1.2. NCP Lake Power, Inc. v. FPC, Case No. 94-2354-CA-01
(Lake Cir. Ct.). The Lake Court held that, in determining whether to pay at the firm or as-
available rate, FPC must make payments "with reference to modeling the operation of a real,
operable 1991 Pulverized Coal Unit, having the characteristics required by law to be installed
on such a unit as well as all other characteristics associated with such a unit...." It found that |
FPC had breached the Lake Contract by determining whether to pay the firm or as-available rate
using only the characteristics specified in the contract.¥

5. On December 6, 1996, after the Lake Court's Order was entered, FPC and Lake

entered into a settlement agreement, compromising their dispute. The agreement was presented

¥ With respect to energy payments, FPC’s Contract with Dade is identical, in all

material respects, to its contract with Lake.
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to the Commission for approval by FPC’s petition in Dkt. No. 961477-EQ, dated December 12,
1996. By Notice of Proposed Agency Action, dated November 14, 1997, the Commission
exercised its jurisdiction to decline approval of the settlement on the grounds that the payments
to Lake thereunder would be too high in relation to the Commission’s view of avoided costs and
the energy payments that would otherwise be due under the parties’ existing contract as
previously approved. The Lake Order, as well as the governing statutes and rules cited above,

provides the impetus for the instant petition.

FPC’s Determination of Avoided Epergy Costs -

6. Florida Power is obligated to ensure that its ratepayers pay no more than avoided
cost for energy. Thus, consistent with its understanding of the Lake Order, as well as PURPA,
Fla. Stat. § 366.051, and Rule 25-17.0832, FPC looks to the Commission’s Order in the
Approval Docket and the energy pricing provision of the Negotiated Contract to determine the
energy payments made to Dade.

7. Section 9.1.2 of the Contract defines the pricing mechanism for determining, on
an hour-by-hour basis, when Dade is to be paid the Firm Energy Cost and when Dade is to be
paid the As-Available Energy Cost. It also provides the mechanism for caiculating the level of
the Firm Energy Cost. Section 9.1.2 provides as follows:

Except as otherwise provided in Section 9.1.1 hereof, for each
billing month beginning with the Contract In-Service Date, the QF
will receive electric energy payments based on the Firm Energy
Cost calculated on an hour-by-hour basis as follows: (i) the
product of the average monthly inventory chargeout price of fuel,
burned at the Avoided Unit Fuel Reference Plant, the Fuel
Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit

Variable O&M, if applicable, for each hour that the Company
would have had a unit with these characteristics operating; and (ii)
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during all other hours, the energy cost shall be equal to the As-
Available Energy Cost.

8. On July 18, 1994, Florida Power notified Dade that, effective August 1, 1994,
it would be implementing the pricing mechanism specified in the Contract to establish the
periods when as-available energy payments, rather than firm energy payments, would be made.
FPC has been paying Dade for energy under its Negotiated Contract in this fashion since
August, 1994, and continues to do so. Also, over the years since the Negotiated Contract was
signed, FPC has instituted changes in its transportation of coal to CR 1 & 2, increasing the mix
of rail trans;_aonation vis a vis barge fo tﬁose facilities.

9. FPC determines the operational status of the avoided unit against which Dade’s
Negotiated Contract is priced by modeling it in FPC’s computer dispatch pricing runs. ‘ In
conducting the computer analysis of its system, Florida Power implements the Contract pricing
mechanism in a manner consistent with fhe established methodologies for dispatching units and
calculating avoided energy costs. The status of the avoided unit, as defined by the payment
options elected in each of the negotiated contracts which were the subjects of the Approval
Docket (Options A, B or C),¥ is determined by a production cost model (WesCouger, a type
of economic optimization model; formerly Unit Commit), which is standard practice in the

‘electric utility industry. The production cost model enables FPC to "dispatch” its generating

Y Option A, which Dade chose, provides for energy payments based on

operating characteristics specified in Section 9.1.2 (the Avoided Unit Fuel Reference Plant
fuel price, times a 1.0 Fuel Multiplier, times the Avoided Unit Heat Rate, plus-the Avoided
Unit Variable O&M). Option B provides the same energy payment except that the Avoided
Unit Variable O&M is removed and included in the capacity payment. Option C provides
the same energy payment except that the Avoided Unit Variable O&M and 20% of the
Avoided Unit fuel price are removed and included in the capacity payment.
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plants (i.e. determine their on/off status) and manage ifs power purchases on a least-cost basis
during each hour. The model operates by comparing the cost of the avoided unit to all other
available resources and selecting a group of units and power purchases that minimize the total
cost of meeting the demand for electricity. In so doing, the model determines whether the
"avoided unit" as contractually defined is on or off, and aiso determines the level of the as-
available energy paymehts when the model indicates that the avoided unit does not operate.
10.  More specifically, to implement § 9.1.2, FPC first determines the cost of the
amount of power in a given hour FPC generated from its own resources. Then, FPC increases
system load to include the amount of power provided by various cogenerators, including Dade,
that same hour. An additional system resource is added to FPC’s generation in this step: a unit
with the characteristics and numeric values specified in the Dade (and other similar) cogen
contracts in § 9.1.2 and the referenced appendices. Thus, for this resource, FPC utilizes the
applicable monthly chargeout price of fuel, the fuel multiplier, the average heat rate, and the
variable operation and maintenance expense specified in the Negotiated Contract.¥ The
operational status of the avoided unit (i.e., whether it would be scheduled on-line or off-line}
is based solely on these specified proxy characteristics as set forth in § 9.1.2 and its referenced
appendixes. The determination of the avoided unit’s operational status is not affected by the
myriad of other or additional characteristics, which are not contained in the Negotiated Contract

but which could have been associated with a coal unit, had it actually been built instead of

avoided.

¥ Variable O&M, as specified in the contract, is included for this unit as well as
for FPC'’s actual steam generation units. Variable O&M is also a component of the firm
energy price as specified in 9.1.2.
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11. The prod.uction cost model is then run again. If the avoided unit, representéd by
the proxy characteristics set forth ﬁbove, would have been dispatched (i.e., turned on) at any
level of output, Dade and the other similarly situated cogens receive the firm energy price for
all the power they supplied to FPC in that hour. If this unit would not have been dispatched at
any level of output, the energy provided by Dade and the other similarly situated cogens is
added to the as-available block size for those hours. An as-available energy price is then
calculated and paid to Dade and the other similarly situated cogens for the power they provided
that hour.

12.  The methodology used by FPC is required by § 9.1.2 because that section serves
as a pricing proxy for determining when firm or as-available payments are due. It does this by
calling for an hour-by-hour determination of the on/off status of the avoided unit, based upon
the enumierated four characteristics of that unit that are specifically set forth in the Contract and
reflect its avoided cost. FPC believes it would be improper to assume a myriad of other or
additional characteristics or values for them that are not contained in the Contract, or to consider
them in making the on/off determination. FPC also believes that its method for dispatching the
avoided unit, based solely on the enumerated characteristics in the Contract, is consistent with
the way the Commission has interpreted Rule 25-17.0832(5), the energy pricing rule that
governs standard offer contracts.? The methodology yields a result that closely approximates

FPC's avoided energy cost, since it compares, on an hourly basis, FPC’s system marginal cost

¥ Prior to amendment in 1997, the Rule appeared as 25-17.0832(4).
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with the avoided energy cost from the unit (representéd by the Contract's firm energy price),
and, with limited exceptions, effectively pays the lesser of the two.

13. In calculating the level of the firm energy payments when they are due under §
9.1.2 of the Contract, FPC utilizes the actual delivered price of coal at the Fuel Reference Plant
specified in the Contract, namely CR 1 & 2. The mix of transportation of coal, as between rail
and barge, has changed over time in favor of rail, thereby lowering overall transportation costs
to CR 1 & 2 and hence the level of the firm energy payments calculated in accordance with the
formula in § 9.1.2. The Contract nowhere constrains FPC’s ability to alter the transportation
mix to CR 1 & 2 in order to reduce the delivered price of coal to these units, and it is entirely

appropriate -- and indeed expected -- for FPC to take such action.

¥ For example, during shoulder hours, when system loads are increasing or

decreasing, Dade may receive the firm energy price even though it is slightly higher than the
as available price, since more efficient FPC units have not yet been optimally dispatched and
the avoided unit is not entirely off. Moreover, under the implementation of § 9.1.2 in the
Contract, the cogenerator will receive payment at the firm energy cost for all power that it
supplies in a particular hour, even though the "avoided unit" may have been partially
dispatched during that hour. Finally, the cogenerators are added to the as-available block
size to determine the as-available energy cost only after a determination has been made that
cheaper sources of power are available elsewhere on FPC’s system and, hence, the "avoided
unit” was not dispatched at all. When this occurs the size of the capacity block that must be
met increases, potentially requiring more expensive sources of power to meet that tapacity
and, as a result, driving up the as-available energy price to the point that it might exceed the
firm energy price. Nonetheless, the cogenerators will be paid at the higher as-available cost
because the "avoided unit" was "off.” As can be seen, these limited exceptions work to the
benefit of the cogenerators.
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Dade’s and Montenazl ’s View

14.  Dade and the operator of its solid waste resource recovery facility, Montenay-
Dade Ltd., through its general partner Montenay Power Corp. (collectively "Montenay"), do not
agree that FPC’s methodology is called for by § 9.1.2 and the Commission’s Order approving
the Negotiatcd Contract.

15.  According to Dade and Montenay, the Negotiated Contract does not even set forth
the method for determining when firm or as-available payments are due. Their position is that
FPC must make firm energy payments for all hours that a real, operable "bricks and mortar"

~generating unit would have operated. In modeling this "real” unit, Dade and Montenay contend
that the Company should not consider the express terms of § 9.1.2 and the enumerated proxy
characteristics therein, but should instead determine its operational status by taking into account
a myriad of other or additional operating characteristics and constraints that may have been
‘\associated with such a unit had it actually been built. These characteristics are nowhere
contained in the Contract. Dade and Montenay similarly take the position that Rule 25-
17.0832(5)(b), which applies to standard offer contracts, contemplates that a determination of
the applicable avoided unit’s operational status must likewise be made by dispatching a fully
characterized unit as though it had actually been built, and not on the basis of a narrower set of
proxy characteristics used to represent the unit and its avoided cost.
16.  Inaddition, Dade and Montenay urge that FPC is prevented from shifting its mode
of coal transportation so that the cost of coal to CR 1 & 2 is reduced from that which existed
at the time the Negotiated Contract was executed unless, by changing the transi)o;'tation mix,

FPC reduces its overall transportation costs to all its Crystal River coal facilities (CR 1 & 2, and
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CR 4 & 5). Dade and Montenay urge that, because the coal component of § 9.1.2 looks to coal
costs for CR 1 & 2 only, in the absence of such an overall effect, the result of shiﬁing
transportation would be to lower payments to Dade and Montenay while not altering FPC’s
overall coal transportation cost.

17.  Dade’s and Montenay’s positions, both with respect to the firm versus as-available
determination and the coal transportation mix, are directly at odds with the Commission’s Order
denying approval of the settiement in Lzke, as well as PURPA, Fla. Stat. 366.051, and Ruie 25-
17.0832. -

18.  As the Commission is aware, the dispute between FPC and Dade is the subject
of on-going litigation -- in federal and state court -- where the gravamen of plaintiffs’ claims is '
that FPC has aliegedly underpaid Dade, and is continuing to underpay it, for energy supplied
under the Contract, and that these underpayments are part of an anticompetitive scheme in
violation of federal antitrust law.? This past summer, both FPC’s and plaintiffs’ cross motions
for summary judgment in the state court action on the contract issues were denied by Order
dated September 19, 1997. Unified discovery is ongoing with respect to both cases. Pursuant
to the federal court’s scheduling order, the federal case has been set for the court’s Qctober 19,
1998 trial calendar. The state court action has not yet been set for trial, but may be tried in

advance of the federal action since the issues in that case are subsets of the issues in federal

court,

¥ In addition, as part of their antitrust claims, Dade and Montenay allege that

FPC’s initiation of the Pricing Docket before the PSC in 1994 constituted "sham" litigation
and a further anticompetitive act.
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THE COMMISSION’S ORDER IN LAKE, AS WELL AS THE SUPREME COURT’S
OPINION IN PANDA, ESTABLISH THAT THE COMMISSION HAS

JURISDICTION TO INTERPRET ITS EARLIER ORDER APPROVING -
DADE’S NEGOTIATED CONTRACT WITH_RESPECT TO ENERGY PRICING

19.  Inits Order denying approval of the Lake Settlement, the Commission considered
arguments advanced by the cogenerator that it lacked jurisdiction to disapprove the settlement
because such a determination would necessarily involve it in interpreting what the Contract
meant at the time it was initially approved, and that would be inconsistent with its Order in the
Pricing Docket holding that it had no such jurisdiction. (Lake Order at 12) The Commission
rejected those arguments, determining that its jurisdiction was broader than it had believed at
the time the Pricing Docket Order was entered. (Id. at 16) The Commission cited to several
more recent decisions from other jurisdictions, holding that a commission does have jurisdiction
to interpret the legal meaning of a term in a PURPA contract it previously approved, irrespective

of whether it is a negotiated contract:

The decision rendered by the New York Commission with respect
to the Crossroads contract [a negotiated contract], and the decision
by the Federal District Court suggests that the Commission's
jurisdiction in the area of clarifying/explaining/interpreting its
contract approvals is not as limited as previously thought.

Id. at 16.

[Dlecisions of the New York Public Service Commission are
illustrative of the Commission’s continuing jurisdiction to interpret
and clarify its approvals. ...

[A]ll three New York determinations have a common and, .
irrefutable similarity with the contract proposed for modification:
All involve a question that turns on what was meant when the
contract was approved, and not on the determination of disputed
facts and the application of those facts to an unambiguous contract
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provision In this docket, the resolution of the energy pricing -
issue, in so far as the cost-effectiveness of buv-out/madification is

e ci————_—

_concerned. furns on what the contract meant at the time-it-was--
approved. No party has cited to any authority which suggests that
this type determination is not within the Commission’s jurisdiction.

Id. at 11-12.

20.  Agreeing with the New York decisions, the Commission concluded that a. request
to confirm that FPC is properly paying for energy under an approved negotiated contract (such
as the one with Lake or Dade) "is inextricably linked to what the Commission approved ...,"
and that it has jurisdiction "over matters addressing the interpretation and clarification of past
policies and approvals.” Id. at 10.

21.  These observations by the Commission are consistent with the Florida Supreme

Court’s recent decision in Panda-Kathleen, L.P. v. Clark, et al. as the Florida Public Service

Comumnission, and Florida Power Corp., 701 So. 2d 322 (Fla. 1997). In that case, the Court

reasoned that the "Commission’s approval of a contract term conflicting with the Commission’s
rule as to avoided cost ... would have violated PURPA and section 366.051, Florida Statutes
(1991)." Id. at 328. This is because PURPA and the Commission’s rules governing negotiated
contracts permit cogenerators to "sell energy to utility companies at but not exceeding ful!
avoided cost, ... [which] is the cost that a utility avoids by purchasing electrical power from a
QF rather than generating the electrical power ‘itself or purchasing the power from another
source.” Id. at 324. Thus, as Panda makes clear, the Commission has jurisdiction to clarify

its orders and to construe its rules in order to ensure that contracts and payments thereunder do

+ L]

not exceed avoided cost.
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UNDER THE COMMISSION’S ORDER IN LAKE, FPC 1s LIMITED TO
PAYING DADE FOR ENERGY BASED UPON AVOIDED COSTS AS REFLECTED

IN THE CONTRACT BY THE AVOIDED UNIT'S SPECIFIED CHARACTERISTICS
22.  FPC believes that, under the reasoning of the Lake Order, the Commission’s

approval of the Negotiated Contract limits FPC to paying Dade for energy based upon avoided
costs as reflected in the Contract itself. Thus, FPC must determine the avoided unit's
operational status -- which governs whether the firm or as-available payment is due in any given
hour -- on the basis of the proxy characteristics specified in § 9.1.2, rather than on the basis of |
other or additional characteristics that may have been associated with such a unit had it actually
been built. (As noted, the Lake Contract is identical to the Dade Contract with respect to its
energy payment provisions). Specifically, the Commission wrote:

FPC’s modeling of the avoided unit, which results in a mixture of

firm and as-available energy prices, more closely approximates

actual avoided energy costs and is consistent with this

Commission’s order approving the existing contract. As with all

avoided cost calculations, Section 9.1.2 of the Contract was

constructed as a pricing proxy and was not intended to be fully
representative of a real operable "bricks-and-mortar" generating

unit,

Id. at 4-5.
In this case, approval of the original contract recognized that
energy payments would be calculated using the parameters
specified in the Contract and were not fixed.

Id. at 9.

23.  These statements by the Commission clearly indicate that FPC is limited to paying
Dade for energy based upon the avoided unit’s contractually-specified characteristics, not other
or additional characteristics that may have been associated with an actually-built, operable,

bricks and mortar unit. The Contract’s characteristics govern the operational status of the

T#592900.6 022398 9:49 am : 15




avoided unit (and thus whether the firm or as-available rate is to be paid). That being so, it
likewise follows that the Commission will evaluate requests for cost recovery of energy
payments based upon its interpretation of the Contract as approved because "where cost recovery

review finds that a utility is requesting recovery of QF payments that exceed its full avoided

costs, those costs are subject to disallowance.” ld. at 13.

RULE 25-17.0832(S)(B), WHICH GOVERNS ENERGY PAYMENTS UNDER
STANDARD OFFER CONTRACTS, FURTHER SUPPORTS THE CONCLUSION
THAT THE COMMISSION’S APPROVAL ORDER CONTEMPLATES ENERGY
- PAYMENTS THAT ARE DETERMINED WITH REFERENCE ONLY TO
THE AVOIDED UNIT’S CONTRACTUALLY-SPECIFIED CHARACTERISTICS

24. Onits -face, Rule 25-17.0832(5)(b), as amended to its present substantive form
in 1990, closely resembles § 9.1.2 of the Contract, and both Dade and FPC agree that the
proper construction of that Rule, which governs energy payments under standard offer contracts,
is instructive with respect to § 9.1.2. In fact, John Seelke, FPC’s former manager of
cogeneration, later a paid consultant with some of the cogenerators in litigation with FPC, has
testified that the Rule was the basis for the language of § 9.1.2. Seelke dep. Dade litigation,
"Seelke Dep.," at 766 (a copy of the cited portions of the Seelke deposition transcript are
attached as Ex. A). It is thus appropriate for the Comrnission’s statement to comment on the
correct construction of Rule 25-17.0832(5)(b) as it applies to energy payments, since that is not
only highly relevant to the on-going dispute between FPC and Dade, but is also relevant to the

proper interpretation of the Commission’s Order approving the Negotiated Contract.
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25.  The history and subsequent construction of the Rule clearly shows that the Rule
does not require full-scale modeling. Prior to the amendment to Rule 25-17.0832(5)(b) in
1990,% the Rule explicitly required utilities such as FPC to pay cogenerators for energy based
on a cost comparison of a contract’s firm energy price with the utility’s as-available (i.e., system
incremental) energy cost. This is the so-called "lesser-of" methodology and, under it, there is
no computer simulation of whether the avoided unit would or would not have operated.

26.  In 1989-90, the Commission held rule-making hearings to consider whether to
approve an amendment to Rule 25-17.0832(4)(b) (now 25-17.0832(5)(b)] suggested by staff.
At those hearings, a number of the Commissioners were concerned that the language of the
proposed amended rule appeared to require fully characterized modeling of the avoided unit,
which would leave open numerous terms and much room for dispute and complication. PSC
Dkt. No. 891049-EU; Hearing Transcript, Rule Hearing Vol. IV, p. 444-45 (a copy of the cited
~ portions of the hearing transcript are attached as EX. B). As Tampa Electric Company’s witness
described that perception:

[The proposed rule} seems to imply that in our dispatch of our
system, we would have to do some additional calculations which
would require dispatching a hypothetical avoided unit, and so our
dispatchers, on an hourly basis, would have to actually put in the
characteristics of an avoided unit in their dispatch and make many

additional calculations in order to determine whether that avoided
unit would have operated.

¥ As noted, before 1997, the Rule appeared in the Florida Administrative Cade
as 25-17.0832(4)(b).
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Tr. 445. But Seelke responded to these concerns and corrected the misperception, explaining

that the amendment to the rule did not change its essential character and that full-scale modeling

of the avoided unit was unnecessary:

... | think that both the proposed rule and the existing rule hit the
same spot but js just stated differently . . . [T]o do the lesser of
we would have to figure out whether the unit would have been.
We would have to have the heat rate and what not. And I think,
in terms of whether it would have been economically dispatched
in the language in the proposed rule . . . it's a comparison of cost.
So 1 would interpret them to come to the same point as well. It's
just semantics as to whether we are actually going -- and I think
Gordon, maybe you were looking at it as if we actually had to
dispatch it, and I was never going to do that, conceptually. I was
just going to look at the cost and get to the same point.

Tr_. 462-463 (emphasis supplied).

27.  The fact that the proposed amendment essentially was a refinement to the "lesser
of" cost comparison rather than a complicated operational dispatch exercise was noted
throughout the hearing. For example, the "intent" of the proposed amendment was described
by Seelke as a "simple comparison that [can be] incorporated into our economic dispatch and
pricing,” which compares "whether the avoided unit has a cost that’s lower than the incremental
cost curve ... for that particular hour.” Tr. 449. Seelke contrasted the simple comparison called
for by the Rule to a complex operational dispatch exercise which "you would not want to take
on.” Id. Similarly, the dispatch determination for a combined cycle avoided unit was explained
as "being the combined cycle's cost, which is a function of its heat rate and fuel cost, which gets
compared with your system incremental cost. So it’s really a cost comparison.” Tr. 448,

28.  Atseveral points in the hearing, Seelke conceded that Staff's proposed rule change

{which he has testified is substantively the same as the rule in the form actually passed) is the
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lesser-of approach and, in fact, that a consensus to that effect w'as-reached among the various
witnesses appearing before the Commission. Seelke Dep. p. 775-76; 781. - For example,
Commissioner Easley directly asked: "Well, what I am hearing is that the lesser of, or whatever
the easiest language with the block, gets you to the same thing, and that nobody has any big
objection to that.” Seelke responded: "Right exactly.” Tr. 463-464.

29.  Earlier, Seelke described the new proposed rule and the old explicit lesser-of rule

as "six of one, half dozen of the other." Tr. 464. Thus, in summarizing where the participants

had ended up, Commissioner Easley explained:

Well, it sure sounds to me like you don’t need an awful lot of
post-hearing comments other than to make sure in your own
calculations that it is half a dozen of one and six of the other. My
inclination would be to go with whatever is the easiest way of
getting you to the same answer.

Tr. 463.

30.  Seelke now suggests that one ambiguous passage in Florida Power's post-hearing
submission reversed his and the other witnesses’ clear explanations to the Commission at the rule
making hearing concerning the operation of the amendment. Based on this, Seelke now says the
Rule as amended by the Commission does require full-scale modeling of the avoided unit -- and
not the simple cost comparison described above -~ even though there' is no evidence that the
Commission intended to do anything other than to accomplish the consensus reached at the
hearing. Seelke Dep. p. 789-92. FPC strongly disagrees with Seelke’s revised view. The
important poi'nt, however, is that the Commission, not any individual, has the jurisdiction to

interpret what its own rules mean -- and it has done so here.
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UNDER THE COMMISSION’S ORDER IN LAKE, FIRM ENERGY PAYMENTS
UNDER THE CONTRACT ARE CALCULATED BASED UPON AVOIDED COSTS
AS REFLECTED BY THE CHARGEOUT PRICE OF COAL AT
CR 1 & 2, INCLUDING THE ACTUAL TRANSPORTATION COST

34.  FPC also believes that, under the reasoning of the Lake Order, in determining the
level of firm energy payments to Dade, it must take into account the actual transportation cost
for coal to CR 1 & 2. In the Lake Order, the Commission discussed pricing for coal under the
Lake contract and the proposed settiement which altered that pricing mechanism. Tﬁe

Commission stated:

Though the Settlement Agreement eliminates any potential for
. litigation concerning FPC’s coal procurement actions, staff
believes this was unnecessary. The contract contains no provisions
governing the modes of transporting fuel to the Reference Plant.
Furthermore, FPC should take any and all actions which, legally,

lowers the cost of providing electricity to its ratepayers .... [T]his
lower cost should be reflected in FPC’s calculation of avoided
costs.

Id. at 5. These statements by the Commission clearly indicate that, in determining the level of
FPC’s firm energy payment to Dade when that payment is due under the Contract, FPC should
reflect the actual coal transportation cost to CR 1 & 2, not the transportation cost associated with

the mix between barge and rail when the Contract was signed, or transportation cost calculated

on any other basis.

THE NEED FOR A DETERMINATION AS PRAYED FOR IN THIS PETITION.

35. Inlight of all the foregoing, to interpret the Contract as calling for payments in
excess of the amounts generated by the methodology used by FPC -- as Dade urges -- would
result in payments above avoided cost, in violation of PURPA, the Florida Supreme Court’s

decision in Panda,. and Commission Rule 25-17.0832, which looks to the applicable contract’s
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“rates, terms and other conditions” as the determinants of avoided cost. In the absence of the
Commission’s declaratory statement as sought by this Petition, FPC could find itself in a posture
where it must pay for energy -- however erroneously -- at a level which is inconsistent with
these authorities and the Commission’s Order approving the Negotiated Contract, as well as in
excess of avoided cost as reflected in the Negotiated Contract. Based on the breccdent set in
the Commission’s Order in the Lake Docket, and the other legal authorities discussed above,
this, in turn, could result in a denial of cost recovery by the Commission.

WHEREFORE, FPC requests that the Commission issue a statemnent that, under Order

No. PSC-97-1437-FOF-EQ, PURPA, Fla. Stat. § 366.051, and Rule 25-17.0832, F.A.C, the
Commission interprets its Order No. 24734 approving the Negotiated Contract with Metropolitan
Dade County to require that FPC:

{(A) Pay for energy based upon avoided energy costs, strictly as reflected in the
Contract;

(B)  Use only the avoided unit’s contractually-specified characteristics in § 9.1.2, and
not other or additional unspecified characteristics that might have been applicable
had the avoided unit actually been built, to assess its operational status for the
purpose of determining when Dade is entitled to receive firm or as-available
energy payments;

(C)  Use the actual chargeout price of coal to FPC's CR 1 & 2 resulting from FPC'’s

current mix of transportation, rather than the mix of transportation in effect at the

T#592900.6 021398 5:49 am 22



time the Contract was executed or some other mix, to compute firm energy

payments to Dade.

T#592900.6 022398 12:13 pm
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- IN THE UNITED STATES DISTRICT COURT
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Q. Without violating any Public Service
Commission rule?

A. Correct.

Q. I believe you testified, though, that as
sbmeone who was extensively involved in the

preparation of that contract, it was your intention

f in Section 9.1.2 of the contract to implement the

approach as you understood it of the revised Public
Service Commission rules relating to energy pricing
to cogens?

A. Correct. Can I add a little appendix to
that answer? In fact, the standard offer language
that was eventually adopted for Florida Power's
standard offer contract had the same language as
the negotiated contracts with respect to Section
N 9.1.2.

Q. Can we agree that the lesser-of approcach
is hardly unusual or unknown in cogen contracts
with utilities?

A, It's not unusual with respect to Florida.

Again, I'm not sure about other states.

Q. Many contracts in Florida are priced
based upon a lesser-of approach?
A. Many of the ~- the standard offer

contracts that I've seen are priced on a lesser-of
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approach. I've seen others that are not.

Q; All right. And you haven't~seen cogens
going out of business because they had a lesser-of
contract, have you?

A. No. That presumes, though, that they
knew they had a lesser-of contract going into the
contract. I mean, there's a -- and this is, again,
the heart of the dispuﬁe that I see existing here

is what was agreed to --

Q. We're going to get to that.

A. -- at the outset.

Q. I'm going to give you plenty of
opportunity --

A, Okay.

Q. -- to talk abéut that some more. Let's

continue with a few preliminaries. You also
discussed the value of deferral method of pricing
cogen contracts; do you recall that generally?

A, Yes.

Q. And that method backloads the capacity
payments so that in the later years of the contract

those payments are much higher than in the earlier

years?
A. That's correct.
Q. Is it accurate that that wvalue of

EXECUTIVE REPORTING SERVICE (813) 823-4155
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deferral method doesn't have anything to do with
the use of a lesser-of methodology for energy
pricing or some other methodology for energy
pricing; it's a separate concept?

A, It's a separate concept, yes. I would
agree with that.

Q. And you weren't trying to suggest that
there was some relationship there?

A. I hope not.

Q. Is it correct that the purpose and intent
of the Yesser-of rule was to approximate =a
utility's avoided energy cost for the purpose of
paying cogeneratorsé

A. "When it was drafted, at that time -- and
I probably participated in the drafting of that
rule too -- it was an attempt to approximate. And
I think the key word here is approximate.

Q. All right. Is it fair to say it Qas also
an attempt to approxima;e the way the avoided unit

would have operated?

A. Oh, boy. Yes, in a way. And, again,
it's the use of the word approximate. I'm going
to -- I'm going to -- it was attempting to -- no,

let me back up. It didn't attempt to approximate

how the unit would have operated. It really

EXECUTIVE REPORTING SERVICE (813) 823-415%
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attempted to set pricing that was close to the
pricing that might have been experienced from a
real unit, but it was not -- again, the operation
of a real unit and the payments under a real unit
were not based on whenever its average price
changed to the lesser-of, became less than the
as~available price.

Q. Well, you would agree that lesser-of was
an approach to approximate avoided cost.

A. It was an approach to approximate avoided
cost. And what happened when the rule changed,
Chris, is that the approximation -- in fact, when I
looked at the approximation -- and others agreed --
that approximation was not a good approximation in
hindsight. And the new language that was
eventually adopted was a better approximation.

Q. Okay. Let's talk about that new
language. As I understand your testimony, you're
saying that the Commission changed the rule from
lesser-of to something else; right?

A. Correct. o

Q. And I believe you indicated to the jury
here that that was a change that you advocated;
correct?

A. Correct.
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Q. You thought it was pretty important?
A, Yes.
Q. You submitted pre-filed testimony to the

Commission in connection with its rule change
proceeding in which that rule and other rules were
changed; correct?

A. Correct.

MR. COUTROULIS: And I believe that's
been marked as an exhibit. Do you have that, Bob?
MR. CIOTTI: Yeah, I do.
BY MR. COUTROULIS:

Q. Were you the only FPC witness who
submitted pre-filed testimony?

A. Yes.

MR. COUTROULIS: Let's go off the record
for a second while we find this.

(Discussion held off the record.)

MR. COUTROﬁLIS: Okay. Back on the
record.
BY MR. COUTROQULIS:

Q. Mr. Seelke, you have Exhibit 84 in front
of you. 1Is that a copy of your pre-filed testimony
in the rule-making proceeding?

A. Yes.

Q. Is it correct that in your pre-filed

EXECUTIVE REPORTING SERVICE (813) 823-4155




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

771

testimony you never referred to a change in the
rules being made from the lesser-of?

A. That's correct.

Q. You just don't address that issue at all
in the pre-filed; correct?

A. That's correct.

Q. Now, you do comﬁent on quite a few other
issues. For example, you talk about the QF's
enhanced ability to develop a viable project
through the ability to eliminate risk discounts and
capacity payments and to receive levelized as well
as early capacity payments; correct? |

A, Correct.

Q. And you talk about the QF's ability to
change its billing methods once every five years;
true?

A. That's true.

Q. And yoﬁ talk about the QF's having their

- payments from the utility reflect an offset against

the bill they get from the utility for things like
backup power?
A. Correct. .
Q. And you talk about the various utilities'’
ability to tie capacity and energy payments to

their individual utility avoided cost parameters
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rather than to the statewide unit?

MR. WING: I think you meant QF's
ability. I think you said utilities' ability.
BY MR. COUTROULIS:

Q. I did mean QF's. No, I'm sorry, that's
not right. Utilities. Let me -- let me start
Again. You talk about the utilities' ability to
tie capacity and energy payments to their
indiyidual avoided cost parameters rather than to
the statewide avoided cost parameters; correct?

A, That's true.

Q. And that was a big point about this whole
rule-making proceeding, was it not, moving away
from the statewide avoided unit to individual
utility avoided costs?

A. That's correct.

Q. And you also talk about provisions
governing energy interchange transactions; correct?

A. ~Correct.

Q. But nowhere do you discuss moving away

from the lesser-of rule?

A. .That's true.

Q. Even though you viewed that as important?

A. Well, this rule-making was -- true. And
this rule-making took place -- we had a short time
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to prepare testimony, is-my recollection. We
didn't get all the issues oh the table at the
cutset of the rule-making.

Q. And that issue got left out of YOur

pre-filed?

A, It got left out of the pre-filed,

Q. You did regard these proceedings as
important?

A. Oh, they were important.

Q. Very important?

A. Yes.

Q. You would not have wanted to mislead the

commissioners in your oral remarks before them,

would you?

A. No, I would not have wanted to.
Q. Or in your pre-filed testimony?
A.

That's true.

Q. Now, you do recall appearing in front of

the Commission and speaking to various aspects of

the rule-making that was going forward?

A. Yes.

Q. Do you recall whether you were under oath

on January 11, 1990, when you spoke to the proposed

staff's rule regarding energy pricing?

A . Yes.
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. Commission that both the proposed staff rule and

Q. Were you under ocath?
A. Yes.
Q. And is it fair to say you wanted to be as

precise and accurate as you could be at that time?
A. Yes.

Q. Isn't it true that you told the

the existing lesser-of rule hit the same spot but
stated a little differently?

A, I believe I did. I have looked at my
comments that were -- the transcript of that
proceeding. And while I -- my objective was to be
as clear and precise as I wanted -- ag I -- as you
stated earlier, I don't believe I met that goal on
that particular day.

Q. All right. 1In fairness, why don't we get
your remarks and take a look at it éo you'll have
it in front of you.

MR. COUTROULIS: This has not bheen

marked, I believe; correct?

MR. CIOTTI: That's correct.
MR. COUTROULIS: So we will mark this as
the next exhibit.
BY MR. COUTROULIS:

Q. Can you please identify Exhibit 1517
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A. It's a transcript of the rule hearing on
January 11, 1990.

Q. And this was a discussion about staff's
proposed rule which would read, quote, "To the
extent that the avoided unit would have been
economically dispatched, had the avoided unit been
in the utility's dispatch, avoided energy costs
associated with firm energy shall be the energy‘
cost of the purchasing utility's avoided unit";
correct?

A. I believe so. Can you-u- are you looking
at a particular page?r

Q. I can show you a document if you'd like
to refresh yourself on that.

A. Yes, I would,

Q. You do recall that the version of the
rule as_actually passed was slightly differxent from
the staff's proposed version?

A. Yes.

Q. You testified about that in some of your
previous sessions?

A. Yes.

Q. Although I believe you testified that the
rule as passed compared to the staff's proposed

rule was substantively the same?
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A. It was very similar, yes.
Okay. Substantively the same?

A. Yes.

MR. COUTROULIS: Let's mark this as the
next exhibit, please.
BY HR. COUTROULIS:

Q. You have in front of you Exhibit 152.
Mr. Seelke, I believe I showed you this exhibit in
your OCL deposition as well?

A; Yes. |

Q. It appears to be a markup of the staff's
proposed rule against the rule as actualiy passed.
If you'd take a look at that. Can you agree that
the staff's rule stated, "To the extent that the
avoided unit would have been economically
dispatched, had the avoided unit been in the
utility's dispatch, avoided energy costs associated
with f£irm energy shall be the energy cost of the
purchésing utility's avoided unit"?

A, Yes.

Q. Okay. Now, if you would dirgcp your
attention, please, to Exhibit 151. 1Is that a .
transcript of a hearing that took place before the
Commission on January 11, 19907?

A. Yes.
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Q. And you participated in that?’

A. Yes..

Q. And you were under oath at the time?

A. Yes.

Q. Can you please look at page 449. Let me
direct your attention to line 13. And let me ask

you first if these remarks are remarks that you
made. And if you need to look back to check that,
that's fine.

A. They appear to be my remarks, vyes.

Q. Can you please read your own words
beginning on line 13 with the word "we'll," W-E
apostrophe L-L.

A, "We'll just look at the incremental cost.
curves every hour and see whether the avoided unit
h#s a cost that's lower than the incremental cost
curve, which means it would have been dispatched,
or if the unit -- avoided unit's cost is higher
than the incremental cost curve that exists for
that particular hour,.it would not have been
dispatched."

Q. éo on.

A. *That's a sort of simple comparisdn that
we can incorporate into our economic dispatch and

pricing. And that's a little -- I think that meets
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the intent of this proposed staff rule."
. Q. Did you make thét comment at the
commission hearing?

A. Yes.

Q. Please turn to page 463. Let me direct
your attention to line 1, beginning with the word
"and I think." Do you see that? Line 1.

A. Yes. Okay.

Q. Are those your remarks? And if you need
to look at the previous page, that's fine.

A. Yes, they are.

Q. At the place I directed you, can you
please read out loud what you said to the
Commission.

A. "And I think in terms of whether it would
have been economically digpatched in the language
in the proposed rule, I wouldn't propose that the
actual dispatch -- that we ACtually dispaﬁch the
unit as a cost. It's a comparison of cost."

Q. So you stated, I wouldn't propose that we
actually dispatch the unit as a cost, it!s a
comparison of cost; correct? |

A. Correct.

Q. And then can you continue on that same

page through the end of line 12, and please read
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your remarks out loud.

A, "So I would interpret them to come'to thg
same point asg well. It's just a matter of
semantics as to whether we are actually going --
and I think, Gordon, maybe you were looking at it
as if we actually had to dispatch it, and I was
never going to do that, conceptually, I was just
going to look at the cost and get to the same
point. So it's six of one and half a dozen of the
other."

Q. And you made that remark under oath to
the Commission --

A. Yes.

Q. . on that date; correct? Now, further

on down the page, there is a remark attributed

to -- attributed to Commissioner Easley on line 23,

and he said, "ﬁell, what I am hearing is that the
lesser-of, or whatever is the easiest language with
the block, gets you to the same thing, and that
nobody has any big objection to that." And what
did you say, sir? .
A. I said, "Right, exactly."
MR. WING: I'm going to object because

yYyou have left off the colloquy beginning with line

13 just above that where Commissioner Easley talks
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about the possibility of post-hearing comments and
to verify if what Mr. Seelke is saying at that
point really is the case. And I think to be fair
you ought to.reéd that into the record as well.
MR. COUTROULIS: Mr. Wing, you're free to
ask Mr. Seelke questions on redirect if you like.
MR. WING: Well, I object to doing this
totally out of context.
BY MR. COUTROULIS:

d. Now, you were telling the Commission that
thhe staff's recommended rule was essentially the
same as a lesser-of determination at that hearing,
wWere you not, Mr. Seelke?

A. Yes, I was. But, in fact, in reviewing
this transcript later on --

Q. You're saying you were wrong?

A. 1l was wrong.

Q. Okay. Isn't it a fact that you
acknowledged that there was a consensus among the
people present at the hearing that the staff
version of the rule reached essentially the same
result as the lesser-of rule?

AL My comment on line -- on page 464 would
lead you to that conclusion. The remarks that we

talked about earlier were not intended to lead to
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that conclusion.

Q. Which remarks? The remarks that you
read?

A. Yes.

_ﬂ{ But my question now, sir, is whether you

acknowledge that there was a consensus among the
ptople present at the hearing that the staff
Version of the rule reached essentially the same
rfsult as the lesser-of rule?

A. Yes, there was.

Q. Okay. And you agreed with that consensus

at the hearing, did you not?

A. Yes.
Q: Now, is it correct that what you're
saying about the improper -- about the proper

interpretation of the new rule in this deposition
that it requires full-scale modeling of the avoided
unit is not what you told the Commission back in

1990 when it was considering adopting the rule

thange?
A. That's true.
Q. You didn't discuss at the Commission any

need to model the avoided unit and you did not
discuss how to go about full-scale modeling of the

avoided unit as though built, installed, operated,
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and fully characterized; correct?

A, No, that's not true.
Q. Sir, why is that not true?
A. That's not true. Because it goes back to

the interpretation of the remarks that I made
earlier and which, unfortunately, I characterized
differently at the end. The concern being
expressed by -- let me go back to where .I first
read remarks about --

Q. Sure. The first thing I called your

attention to was page 449.

A. Okay.

Q. I believe we started at line 13.

A. That's correct. The concept that's
discussed in line 13 is similar to ~- and I'd have

to go back to a memorandum that I did for
Mr. Watson and perhaps amplify what I intended
there.” That's explained more fully.

Q. Just so we're clear, Mr. Watson is one of

the attorneys who was representing Pasco?

A. Pasco, yes. .

Q And you were consulting with them?

A. That's correct.

Q. All right.

A, The concept here is that if you wanted to
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determine whether a unit would have been operated,
that you didn't necessarily -- that one simple way
to do that was to look at the incremental cost of

the system --

Q. Yes.

A. -- the as-available energy cost --

Q. Yes.

A. -- and ask yourself would the unit have

had an incremental energy cost between its minimum
and maximum load point that would have been equal
to or greater than that as-available, but not the
unit's average cost, the unit's incremental cost.
When I say whether the unit has a cost that's lower
than the incremental cost curve, the concept that's
left out here and what I believe I intended was an
incremental cost concept, not an average cost
concept. And unfortunately, in this hearing
process the discussion that we're talking about
here, Chris, involves calculus concepts, which are
virtually impossible to transmit to a Commission in
a hearing process. L

The concept, if we go back to -- and I
can explain this fully in a memorandum that I did

to Mr. Watson -- using just the incremental cost

data, incremental cost curves of a unit, which are
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not present in a pricing formula, just using those
cost curves and incremental fuél cost data, we can
make a very good approximation on whether the unit
would have heen operating or not operating without
going through a full-scale model dispatch.

Q. That's not what you said here though, is
it?

A. No, that's not what I said. And that's
why we had post-hearing comments.

Q. All right. But what you're now saying is
if you were to compare system incremental cost,
which is the as-available energy cost, to
incremental cost of the avoided unit, that would be
a way to approximate when the avoided unit would
run and when it would not run?

A. That's correct. And, in fact, that
whole --

Q. Excuse me.

MR. WING: Wait. No, wait. Wait. Go
ahead. You can finish your answer.

A. Well, let's let -- let me 1e§ phris
finish, and then I'll --

BY MR. COUTROULIS:
Q. I want to -- I want to let you finish as

well. This is cross-examination, but I'm trying to
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be as -

A,

Q.

talk over each other, but we'll try to do the best

we can.

F

costs”fo incremental costs of the avoided unit,
that would be a simple cost comparison, but it
wguld be different from the lessér-of where you
cbmpare average cost of the avoided unit against

system incremental cost?

A.

Q.

other operational parameters of the avoided unit?

A.

parameters.

Q.

A
Q.
‘A.

this concept is more fully explained in a
memorandum that I did for Mr. Watson that's dated

November of 13994.

Q.

order to explain this?

Sure.

-- as fair as I can, so I apologize if we

If you were comparing system incremental

That's correct.

Okay. You still wouldn't be looking at

No, you could look at other operational

But not necessarily?

But not necessarily.

All right.

Because ~-- and i1f I can go back to a ~-~-

Do you need to get that memorandum in
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A. Well, I'd like to -- I'd like to show
this. Yes, I would, I'd like to -- Itd like to
refer to that.

Q. But do you need -- do you need the
memorandum in order to refresh youf recollection

about this, how this works?

A. Yes. I would like to see the
memorandum --

Q. All right.

A. -- to refresh my recollection..

Q? Do we need to go off the record to do
that?

A, Let's do that for just one.minute.

Q. I will let you do that.
(Discussion held off the record.)
MR. COUTROULIS: We're back on the
record.
BY MR. COUTROULIS:

Q. And you now have in front of you a copy
of this memorandum that you indicated you needed to
loock at?

A. That's correct.

Q. And for the record, -that's something -- a
memorandum, actually, that you wrote to Attorney

Ansley Watson representing Pasco dated November 11,
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1994; correct?

A. Correct.

Q. And when you wrote this memorandum, you
were acting as a consultant to Pasco and being

compensated for your time accordingly; correct?

A. That's correct.

Q. All right.

A. One of the concepts here that could have
been implemented -- and I'm explaining in this

memorandum, I'm on page 7, Paragraph 5, which is
referring to the same types of issues we've been
talking about. It's referencing my quote on page 8
of FPC's petition, which this is a petition in this
Docket No. 940771-EQ, which I don't have that in
front of me, but I believe we're talking about the
same kinds of language that this refers -- that
particular reference refers to tﬁe rule-making
proceeding and quotes my discussion on the same day
here. So I believe we're talking about the same

concept here.

But this -~ if one went through a look
at -- and this example what I did is I actually
took incremental cost of this coal -- of the coal

plant that is in the CFR contract and incremental

fuel cost and developed an estimate of how many
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hours a unit might be turned off, if you will,
considered off just based on a cost comparison of
incremental cost of the unit versus system
as-available energy cost.

Q. Just so we're clear, the CFR contract is
not the same contract form as the Dade contract, is
it?

A. No, it's not.

Q. The CFR contract has an incremental‘-- an

incremental heat. rate curve, does it not?

A. Yes.

Q. The Dade contract doesn't have one at
all?

A. That's true.

Q. | Okay.

A3 The concept here, thdugh, that I was

expressing at the rule-making hearing was to
compare the cost, the incremental cost as we've
discussed earlier, the inéremental cost of the unit
versus the system incremental cost, which would
give you a judgment as to whether the qn;t would
have been off or on. It would have given you an
estimate. And in this particular case, one can
estimate how many off hours might occur just based

on a strict cost comparison. But that method
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ignores operational considerations, and I'm quoting
from page 8.

Q. Page 8 of your memo?

A. Of my memorandum here. Regarding
start-up and shut-down. And, for example, if the
cost dropped -- I'm not guoting at this poipt, but
Mieckdneishfrer; baiit:
mean you'd shut the unit off for an hour. And
there were -- you can take into account minimum
down time with this method. And -- and override,
if you will, when a unit might have been shut
down. So this method allows one to model, in
effect, on a realtime basis the implementation of
contract language of a real unit.

Q. What you're talking about here is a
comparison of incremental cost of the avoided unit
versus incremental cost of the systeﬁ?

A. That's right.

Q. And that's not what you do on a
lesser-of?

A. That's not what you do on lesser-of. And
the error that I made in here was acknowledging
that the two concepts were the same.

Q. You said they were six of one, half a

dozen of the other?
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A, That's right.

Q. That means the same; right?

A. That's right.

Q. So you were wrong when you said that?
A. I was wrong on that. That's right.
Q. You didn’'t intentionally mislead the

Commission, did you?

A. No. It was a long day, I'm sure, and I
just -- and I think the decision was made at that
point in time the company, and I -- Betty Easley,
as I recall, was on a let's get -- we were on a

time frame to get things moving along with the
Commission. It was not the time to start
explaining calculus to the Commission and the
concepts I've discussed here. The time to do that
was in post-hearing comments.

Q. But you certainly wouldn't want to say
something is the same as a lesser-of, despite the
fact you.don't want to explain calculus to the
Commission, if you were sitting there thinking to
yourself it‘s not lesser-of, so you were confused,
were you not?

A. No, I wasn't confused. I think at that
point in time I made a statement that was not

correct and accurate, and --
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Q. Several statements that weren't correct
and accurate?

A. No. The only statement I made that was
not correct and accurate.

Q. Okay. So the statement -- the statement
that we read before on page 449, that is correct

and accurate?

A. That is correct if you consider that
we're looking at the -- whether the avoided unit
has a -- if you would insert in your reading of

that sentence, look at the incremental cost curves
every hour to see whether the avoided unit has an
incremental cost that's lower.

Q. So for that statement to be accurate, I
have to insert some words?

A. You'd have to insert that word in there,
right.

Q. Okay. And what about for the statement
it's six of one, half a dozen of the other, what

would I have to do to make that accurate?

A. You'd have to take it out of there.
Q. Okay. And where you agreed with
Commissioner Easley and said "right, exactly," we'd

have to take those words out too; fight?

A. Which -- where is that? Yeah.
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Q. We'd have to change'"right,'ekactly"'on

page 464 to wrong, would we not?

A, Yes, we'd have to say wrong.
Q. OCkay. And when you said on page 463, one
of the other places we looked at, on line 8, "I

think, Gordon, maybe you were looking at it as if
we actually had te dispatch it, and I was never
going to do that, conceptuaily, I was just going to
look at the cost and get to the same point," is
that right or wrong?

A. That's correct.

Q. So you were never going to dispatch it,

"You were just going to do a cost comparison?

A. I was going to do a cost comparison, but
my cost comparison would have taken into account
the parameters that would result in the same -- it
would have gotten to the same point of a full
economic dispatch.

Q. And those parameters would include
start-up and shut-down, for example?

A. They would include -- which would --
those parameters would have included those costs
which would have been reflected in hhe minimum up
and down time consideration.

n. You didn't talk about minimum up and down
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Fime -~

No, we didn't talk about that.
-- at this hearing, did you?
No.

Or start-up and shut-down cost?
No.

Or ramp rates?

No.

Or the spot price of coal?

OO P 0 P O YOO v

No, didn't talk about that. But that's
all incorporated -- spot price of coal is
incorporated in the concept of incremental cost of
the unit. If you insert the word "incremental"™ on
page 449 in front of the word "cost," the avoided
unit cost, if it's the avoided unit incremental
cost, then that concept of spot coal prices is
incorporated in it automatically.

Q. Okay. So if we incorporated a word that
wasn't there, you're saying maybe somebody would
have figured out that that new word encompassed a
lot of other things within it as well?

MR. WING: Object to the form.
BY MR. COUTROULIS:
Q. Right?

A. Yes.
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Q. Now, you wrote this memo to Mr. Watson
four and a half years after -- after this hearing

before the Public Service Commission?

A. Yes.
Q. Okay. By the.way, you indicated before
that maybe you were tired. In fact, when you made

these remarks, it was pretty early in the morning
because this hearing started at 8:30, didn't it?
If you look at page 442, it says "Hearing
reconvened at 8:30 a.m."; right?

A. Yes, it does.

Q. And that's on page 442, and the remarks
we were looking at conclude by page 464, so you're
talking about 22 pages. How long would it take
to ~-

A. It was --

Q. -- make 22 pages of remarks at a hearing
like this?

A. I'm sure we were still in the, you know,
in the morning session, so --

Q. Okay. Pretty early in the morning?

A. Probably.

Q. Ckay.

A. But we'd been going for three days.

Q. Okay. Now, did the rule change that the
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Commission adopted move away from the statewide
avoided unit and go to the individual utility's
avoided cost? |

A. Yes.

Q. And that was something that you thought

was a good idea?

A, Yes.

Q. And the rule change accomplished that?
A. That's correct.

Q. Do you recall whether the rule change

also changed the as-available block size that you
would use to calculate the as-available price?

A. Yeg, it did.

Q. And that was something you were
advocating as well, was it not?

A, Yes.

Q. You were suggesting that the as-available
block size should be variable so that every
cogenerator being paid the as-available rate in any
given hour would be included in the block size?

A. That's correct. .

Q. And actually you talk about that on page
450; right?

A. 450 of the --

Q. Of the hearing, yes, sir. Yes. Let me
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direct your attention to lines 21 and 22.
A, Yes.
Q. Okay. ©Now, do you know if Florida Power

actually does that?

A. Do you mean do they do that today?
Q. Yeah. Maybe I can sharpen my question a
bit. Do you know whether or not when Florida

Power, in administering these cogen contracts like
the Dade contract, makes a determination that the
avoided unit would be off whether it adds the
amount of cogen power to the as-available block

size for purposes of calculating the as-available

price?
A. No, I don't know if they do or not.
Q. Do you know whether or not Florida Power

pays Dade based on the same type of lesser-of
approach that existed before the rule change?

A. The information that I was given with
respect to the payments would indicate that that
was the case. But there was not a clear statement
of exactly what the payment methodology was, as I
recall), by Florida Power.

Q. Do you know if we were, for example, to
look at the payments being made to Dade, whether

we'd find payments at certain hours at the
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for expedited DOCKET NO. 961477-EQ
approval of settlement agreement § ORDER NO. PSC-97-1437-FOF-EQ
with Lake Cogen, Ltd., by ISSUED: November 14, 1997

Florida Power Corporation.

The following Commissioners participated in the dispbsitian of
this matter:

JULIA L. JOHNSON, Chairman
J. TERRY DEASON
SUSAN F. CLARK

DIANE K. KIESLING
JOE GARCIA

BY THE COMMISSION:

NOTICE is hereby given by the Fflorida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

I. GCASE BACKGROUND

Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake), a
qualifying facility (QF), entered intoc a Negotiated Contract
{Contract) on March 13, 1991. The term o¢of the Contract is 20
years, baginning July 1, 1993 when the facility began commercial
operation, and expiring July 31, 2013. Committed capacity under
the Contract is 110 megawatts, with capacity payments based on a
1991 pulverized c¢oal-fired avoided unit. The Contract was one of
eight QF contracts which were originally approved for cost recovery
by the Commission in Order No. 24734, issued July 1, 1991, in
Docket No. 910401-EQ.
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Section 9.1.2 of the Contract details the energy pricing
methodology as follows: )

Except as otherwise provided in section 9.1.1 hereof, for
each billing month beginning with the Contract In~Service
Date, the QF will receive electric energy payments based
upon thea Firm Energy Cost calculated on an hour=by~hour
basis as follows: (I) the product of the average monthly
inventory chargeout price of fuel burned at the Avoided
Unit Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit variable
OsM, if applicable, for each hour that the Company would
have had a unit with these characteristics operating; and
(1i) during all other hours, the energy cost shall be
equal to the As-Available Energy Cost.

In 1991, when FPC entered into its contract with Lake, FPC’s
forecasts indicated that as-available energy prices would exceed
firm energy prices throughout the entire term of the Contract.
Based on these projactions, prior to August 1994, FPC paid Lake

firm energy payments for all energy delivered from the cogeneration
facility.

In 19394, FPC conducted an internal audit of its cogeneration
contracts. Because of falling coal, oil, and natural gas prices,
excass generation during low load conditions, and exceptional
nuclear performance, FPC’'s modeling of the avoided unit indicated
that during certain hours, firm energy prices would be greater than
as-available senergy prices indicating that the avoided unit would
be cycled off in FPC’s dispatch. FPC adjusted its payments to Lake
and other cogenerators to reflect these changes in the operation of
the avoided unit. This reduced the total energy payment to Lake
and ultimately led to the pricing dispute.

On July 21, 1994, FPC filed a petition (Docket No. 940771-EQ)
seeking a declaratory statement that Section 9.1.2 of the
negotiated contract was consistent with then Rule 25~17.0832(4) (b),
Florida Administrative Code. This rule refereanced avoided energy
payments for standard offer contracts, and was a basis for
evaluating negotiated contracts., Several cogenerators, including
lLake, filed motions to dismiss FPC’s petition. FPC later amended
its petition and asked the Commission to determine whether its
implementation of Section 9.1.2 was lawful under Section 366.051,
Florida Statutes, and consistent with Rule 25-17.0832(4) (b},
Florida Administrative Code. 1In Order No. PSC-35-0210-FQOF-EQ, we
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granted the motions to dismiss on the grounds that the Commission
did not have jurisdiction to adjudicate a dispute over a provision
in a negotiated contract. However, the Qrdar recognized the
Commission’s continued responsibility for cost recovery review,

Subsequent to the filing of FPC’s petition in Docket No.
940771-EQ, Lake and other QFs, filed lawsuits in the state courts
for breach of contract. On January 23, 1996, the Fifth Judicial
Circuit Court issued a Partial Summary Judgement for Lake in Case
No. 94-2354-CA-01 regarding the energy pricing dispute.

On November 23, 1996, FPC filed a Petition for Approval of a
Settlement Agreement between FPC and Lake. The Settlement Agreement
resolves all issues in the'pending litigation. The modifications to

the Contract pursuant to the Settlement Agreement have the
following components:

1) A revised energy pricing methodaology £or future energy
payments and settlement of a coal tranaportation issuae.

2) Restructuring of variable O&M and capacity payments.
3) Reimbursement for the historic energy pricing dispute,

4) Curtailment of energy during off-peak periods from 110 MW
toc 92 MW.

5) A buy-out of the last three years and seven months of the
Contract, resulting in a termination date of December 31,
2009, rather than July 31, 2013.

The cost for the buy-out will be paid to Lake in monthly
payments from November, 1996 to Decembher, 2008. On December 11,
1996, FPC paid Lake $5,512,056 to reimburse the QF for the disputed
portion of energy payments made during the period August 9, 1994
through October 31, 1996. FPC requested that the Settlement
Agreement be approved on an expedited basis, including confirmation
that the Negotiated Contract between FPC and Lake, as modified by
the Settlement Agreement, continues to gqualify for cost recovery.

FPC believes that the Settlement Agreement will result in
approximately $26.6 million Net Present Value (NPV) in benefits to
its ratepayers through 2013. These benefits are based on a

comparison of costs between Lake prevailing in the lawsuit and the
modified Contract.

[ —
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We approved the Petitlon for Expedited approval by a 3-2 vote
at the June 24, 1997, agenda conference. At the July 15, 1997,
agenda conference, the Commission voted to reconsider its decision
after being advised that one Commissioner voting with the majority
had mistakenly voted to approve the agreement.

The parties were directed to brief the issue of the
Commission’s jurisdiction to deny cost recovery of any part of a
civil court judgement concerning the terms of the contract.

At the Augqust 18, 1997, agenda conference, the item was
deferred and the partias wers diracted to file supplemental briefs
on the issues of 1) the “regulatory out” clause contained in the
power purchase agreement and 2) the impact of the New York State
Public Service Commission’s decision that it had jurisdiction to
interpret and clarify its approval of negotiated purchase power
agreements (the Crossroads decision).The supplemental briefs wsare
filed on August 29, 1997. Lake also requested Oral Argument on
this matter. Since interested persons may always participate in
the discussion of items scheduled for proposed agency action, this
request is moot.

As discussed in the Case Background, the proposed Settlement
Agreement contains five modifications to FPC’s and Lake’s existing
contract. A discussion of each modification is contained in the
following sections.

A, Revised Energy Pricing and Ccal Tranaportation Agreement

1. Ravised Energy pricing

Pursuant to Rule 25-17.083s8, F.A.C.,, thisa Commiasion. is
required to evaluate modifications to a negotiated contract against
both the existing contract and the current value of the purchasing
utility’s avgided coast. The modified Contract requires FPC’'S
ratepayers to pay firm energy prices every hour that Lake generates
electricity. In other words, the modified contract assumes the
avoided unit will be available and fully dispatched 100 percent of
the time, OCbviocusly, nc real unit operates in this manner.
Furthermore, this would also presume that had FPC built the
*avoided-unit”, this Commission would want FPC to zun the unit
without regard for any changea in operating expenses. That would
not be an appropriate burden for FPC’s ratepayers. FPC’s modeling
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of the avoided unit, which resulty in a mixture of firm and as-
avallable energy prices, more clodely approximates actual aveided
enargy costs and ias conaistent with this Commission’s order
approving the existing contrace, Aa with all avoided cost
calculations, Section 9.1.2 of the Contract was conmtructsld aE a
oricing proxy and was nnt fhitendsZ fo be fully representatyve of a

“rea) operablé *Bricks-and-mortar” generating unit. The goal of the

contractual language was to ensure that, consistent with Section
210 of PURPA and ocur cogeneration rules, FPC would not be put in a
situation where it would be required to purchase energy at a cost
greater than what it could either purchase elsewhere or generate
itself. The revisad energy piicing methodology, 100% firm, will
render this goal meaningless.

2. Coal Transportation Agqreement

The firm energy price under the Settlement Agreement will be
determined using the higher of the actual monthly inventory charge
out price of coal at CR 1&2 or $1.76/MMBtu. This floor is based on
the average price of c¢cal at CR 1&2 in 1996 plus an $0.08/MMBtu
adder. This adder was included te prevent a potential dispute
between FPC and Lake similar t¢ the one between FPC and Pasco
regarding FPC’s coal procurement. and transportation acticna. This
is ancother example of how the proposed energy pricing methodology
is not representative of avoided cost. Though the Settlement
Agreement eliminates any potential for litigation concerning FPC’s
¢oal procurement actions, staff believes this was unnecegsary. The
Contract contains no provisions governing the modes of trangporting
fuel to the Reference Plank. Furthermore, FPC should take any and
all actions which, 1legally, 1lowers the cost of providing
electricity to its ratepayesrs such that cost is fair and reasonable
as required by Section 366.03 Florida Statutes. Furthermore, this
lower cost should be reflected in FPC’a calculation of avoided
costs.

B. Restructuring of Capacity Payments and Variable O&M

The Settlsment Agreement removes variable O&M expenses from
the energy payment, and includes it in the capacity payment. The
ravigsed capacity payments, including the variable Q&M amount, are
approximately $12.1 million NPV less than capacity and variable O&M
payments under the original contract. This provision of the
Settlement Agreement is projected to reduce FPC’'s ratepayars cost
liability in addition to providing a more stable revenue stream for
Laka. However, the benefits of this provision of the Sattlement
Agreement do not outweigh the negative impact of the 100% firm
energy payment.
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C. Historic Pricing Dispute

The Settlement Agreement provides f£or FPC to pay Lake
$5,512,056 as reimbursement, with interest, for the disputed energy
payments during the pericd Auguat 9, 1994 through Octcber, 31,
1996. FPC paid the settlament payment to Lake on December, 11,
1996. However, at the February, 1997 hearing in Docket Nao. 970001-
EI, we voted to exclude this payment for recovery, because the
costs at that time had not been approved £or recovery. As
discussed previously, we believe that FPC’s modeling of the avoided
unit, which results in a mixture of firm and as-available energy
prices, more c¢losely approximates actual avoided energy costs and

is consistent with this Commission’s order approving the existing

contract.

D. Curtailment

Lake has agreed to curtail energy deliveries from 110 MW to 92
MW during the thirteen off-peak hours as defined by the Settlement
Agreemant. In addition, Lake will be treated as a Group A N.G.
under FPC’'s Generation Curtailment Plan as approved pursuant to
Order Neo. PSC-95-1133-FQF-EQ, issued Septembear 11, 1995. This
provision will confer henefits to FPC in the form of increased
flexibility during low load situations when generation exceeds load
requirements as well as allowing FPC to replace the curtailed
energy, if needed, at a lower system energy cost.

FPC projects that this provision of the Settlement Agreement
will result in a savings of approximately $2.4 Million NPV as
compared to the existing contract., Exiatence of these savings
further demonstrates that approving 100¥% firm energy pricing will
result in payments which exceed PFPC’s avoided energy c¢ost,
Furthermore, theae savings are ovarstated asz FPC has the authority
to curtail Lake and other Cogenerators during those hours which the
energy is not needed or when such purchases will result in negative
avoided costs. According to Rule 25-17.086, Florida Administrative
Code, a utility is relieved of itz obligation .to purchase
electricity from a QF due to operatiocnal circumstances or when such
purchases will result in costs greater than thoge which the utility
would incur if it did not make such purchases. Despite thisg
authority, we recognize that a voluntary curtailment agreement
could avoid litigation.

B. Contract Buy-Out

Lake and FPC have agreed to terminate the Contract three years
and seven manths earlier than originally proposed. In exchange for

e g p—



ORBDER NO. PSC-97-1437~FOF-EQ
DOCKET NO. 961477-EQ
PAGE 7

this -provision, FPC will pay Lake wmonthly payments from 1996
through 2008 totaling approximately $50.4 Million. Since the
current contract is greater than today’s avoided costs, this
provision will allow FPC’s ratepayers to purchase market priced
power sooner. After the revised contract terminates, FPC will be
able to obtain capacity and energy at a cost it believes will be
less than the existing contract. FPC's codt projections for
veplacement capacity and energy are based on currently budgeted
amcunts for its Polk Unit. This methodology is appropriate, as the
projections have a mere defined basis and FPC’s current projections
indicate that the replacement capacity and energy will come fxrom a
similar type of c¢ombined-cycle technology.

When compared to FPC’s modeling of the avoided unit, which
more clogely approximaces avoided energy cost, the buy-out portien
of the Settlement Agreement is not coat effective. In fact, the
Contract buy-out will actually result in approximately $1.2 Million
NPV of additional costs to FPC’'s ratepayers.

The savings/additicnal costs of aach provision are summarized
in the following tabls. The comparison is to the exiating

contract, assuming FPC’s interprstation of the existing agreement
is correct.

NET SAVINGS OF FPC/LARKR SETTLEMENT AGREEMENT
($Millions NPV)

Component Savings
Energy Pricing & Cgal {$24.9)
Transportation Agreement
Capacity and Variable O&M §12.1
Historic Pricing Dispute ($5.3}
Curtailment - 82.4
Buy-out ($1.3)
TOTAL {($17.1)

{Numbers may not add dus to rounding)

IIT. DECISION

Approval of a newly negotiated contract is basqd on avoided
coat as defined by the utility’s next identified capacity addition.
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However, in evaluating contract modifications, “avoided cost®
becomas the existing contract. In this case, approval of the
original contract xrecognized that energy payments would be
calculated using the parameters specified in the Contract and were
not fixed. FPC’s modeling of the avoided unit is consistent with
this Commission’s oxrder approving the Contract and more closely
approximates avoided cost. Energy payments under the modified
contract reflect Lake’s court position of 100% firm energy, which
clearly exceeds avoided cost, This revision, plus the remaining
components of the Settlement Agreement, requirea that FPC’s
ratepayers commit to pay approximataly $17.1 million NFV over what
they would pay under the Contract before the Settlement Agreement.
Wa recognize the risks associated with litigation, however as
discussed below, this Commission is not required, based on a
circuit court’s decision, "'to approve recovery of QF payments that
are in excess of a utility’s avoided cost.

A ‘recent decision suggests that a state Commission’s
jurisdiction with respect to negotiated QF contracts is not as

- limited as this Commission hasg previously sancluded.

On November 29, 1996, the New York Publi¢ Service Commission
(NYPSC) issued a declaratory ruling concerning a negotiated QF
contract between Orange and Rockland Utilities and Creossroads
Cogeneration, Inc. {(Crosarocads). The specific cquestion inveolved
Orange and Rockland’'s cobligation to purchase additicnal output from
an expansion of the facility. Cressroads contended that the
contract, which was approved in 1988, required Orange and Rockland
to purchase the output. Crossroads contended that the New York
Commission did not have jJurisdiction to adjudicate its claim,
¢iting as authority aehol ation Ass ates, L.P, v. Board
of Requlatory Commissionars, 44 F.3d 1178 (3d Cir. 1995).

In its decisicn granting the request for a declaratory ruling,
the New York Commission stated:

As was recently reaffirmed, it is within our authority to
interpret our power purchase contract appzrovals, and that
jurisdiction has been upheld by the courts. The
precedents involving interpretation of past policies and
dpprovals, and not the contract non-interference policy
that Crossroads citaesg, contrel here, Ag a result, the
appxoval of the original contract for the Crossroads site
may be explained and interpreted, and O&R’s petition may
be conatrued as requesting that relief.

Crossroadas then filed a £five count complag.nt: in Federal
District Court, seeking both contractual and antitrust damages.
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Crossroads allaged that the New York State Commission lacked
subject matter jurisdiction. In an opinion issued June 30, 1997,
the Court granted Orange and Rockland’s Motien to Diszmiss the
complaint, finding, among other things, that Crossroads was
collaterally estopped from asserting the jurisdicrticnal isasue in
the Pederal Court. The Qourt relied on the Restatement (2nd) of
Judgements in assessing Crossroad’s claim:

When a court has rendered a judgement in a contestced
action, the judgement precludes the parties from
litigating the question of the court‘s subject matter
jurisdiction in subsequent litigation except if:

(1) The subject matter of the action was so plainly
beyond the court’s jurisdiction that its entertaining the
action was a manifest abuse of authority; oxr

(2) Allowing the judgement to stand would substantially
infringe the authority of another tribunal ox agency of
government; or

(3) The Jjudgement was rendered by a court lacking
capability to make an adequately informed determination
of a question concerning its own jurisdiction and as a
matter of procedural fairness the party seeking to avoid
the judgement should have opportunity belatedly to attack
the court’'s aubject matter jurisdiction.

g

Restatement (Second) of Judgementa § 12 (1982). Having
carafully considered the arguments set forth by the
parties in their briefs and at oral argument, the Court
determines that none of the three above-mentioned
exceptions applies to the jurisdictional determination
made by the NYPSC. Accordingly, plaintiff is preluded
from relitigating the issue of the NYPSC’s subject matter
juriadiction in this, the second proceeding between these
partiaas.

The court found that none of these excepticns applied and dismissed
Crossroads’ complaint.

We recognize that a finding that a QF is collaterally estopped
from challenging a jurisdictional finding is not as compelling as
a determination of the issue on a direct appeal. However, it 1is
probative on the issue, especially given the Court’s reliance on
the exception stated in the Restatement 2d. We also note that
Florida Power Corporation has recently filed this Opinion, gnd the
New York Commission’s ruling as supplemental authority with the




ORDER NQ. PSC-97-1437-FQF-EQ
DOCKET NO. 961477-EQ
PAGE 10

Florida Supreme Couxt (Case No. 88,280) Panda-~Kathleen, L.P,, v,
B_FPoweyr Corporation and Floxida pub Sarvice Commigsion.

On September 19, 1937, the Court issued its decision affirming the

Commission’s order. A motion for rehearing is pending.

The New York Commission seems to have drawn a distinction on
the Jurisdictional question not along the standard offar
tariff/negotiated contract line. Rather, it asserta jurisdiction
over matters addressing the interpretaticn and clarification of
past policies and approvals and eschews jurisdiction to apply those

interpretations and policies to disputed factual determination.

Such a policy has sgignificant application in this docket.
Florida Power Corporation first asked this Commission to declare
that FPC had properly calculated the energy payments due Lake
pursuant to the contract. This determination 1is inextricably
linked to what the cCommission approved when it approved the
. ¢ontract.

If as FPC contends, the contract contemplates that the
ravoided unit” would ¢ycle in FPC’s system aconomic dispatch and if
as we believe and FPC contends, the contract provides for the use
of actual fuel prices and not projected fuel prices, then Lake’s
assertion in the circuit that it is entitled to firm energy
payments 100% of the time 1s suspect. If this aasertion is
suspect, then the "savings* associated with the buy out are
overstated. If the Commisalon does in fact have the jurisdiction
to resclve the question of what was contemplated at the time of
approval, the uncertainty of the outcome of the circuit court
litigation would not be a factor in the dacision to approve the buy
out.

In its supplemental brief filed August 29, 1997, FPC states:

The Crossroads decision cited in Florida Power's initial
brief dated July 29, 1997 supports the positioen that
Florida Power asserted in Docket No. 340771-EQ that the
Commission had jurisdiction to determine the proper
interpretation of section 8.1.2 of the cogeneration
contracts it had previously approved for cost recovery.
However, although Florida Power continues to believe that
the Commission has such jurisdiction as a general matter,
just as in Crossroads, glven the Commission’'s decision
in Order No. PSC-95-0210-FQF-EQ (Order 0210) issued in
that dockset, the doctrine of administrative finality
precludes the Commission f£frém now exerclsing that
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jurisdiction under the facts and circumstances of this
case.

In essence, Flerida Power Corporation argues that, given the
Commission’s previous determination that it would defer to the
circuit court, the Commission cannot revisit that question in the
guise of a cost recovery approval/disallowance.

However, we are not, at this juncture, “revisiting”
What is before the Commission is a contract modification that we
believe is based on an erroneous assumption. That is, that the
cost effectiveness of the modification is based on the “litigation
risk” associated with a circuit court determination of the
operating characteristics- of the “avolded unit” in a manner not
(contemplated or intended when the contract was approved. If, as FPC
suggests (and Crossrgads supports), this Commission has the
jurisdiction to interpret and clarify its approval, there is no
“"risk”. associated with an erroneous circuit court interpretation.
The modification/buy-out then is clearly not cost-effective when

measured by the standard of Rule 25-17.0836, Florida Administrative
.Code. :

Other decisions of the New York Public Service Commission are
{llustrative of the Commission’s continuing jurisdiction to
interpret and clarify its approvals. For example, in Indeck~Yerkes
DETC rvice of Yonkers  Consalids: , {i . of New York,
1994 WL 62394 {S.D.N.Y.) ("Indeck~Yerkes"), the QF {"Indeck") had
entered into a contract with the utility ("Con Ed"), which was
approved by the NYPSC on the basis of Indeck's representation that
the cogeneration facility would be located at a certain "Federal
Plaza site." A dispute subsequently arose when Indeck wanted to
build the facility at a different site. The NYPSC issued an order
"clarifying" that its prior order approving the Indeck-Con Ed
contract was subject to the NYPSC's then-existing "site certainty
policy."” 1In contract litigation before the U.S. Distriet Court for
the Southern District of New York, the Court granted summary
judgment in favor of Con Ed, helding that the contract contemplated
adherence to the NYPSC's contract approval conditions, which
included, the Court held, the "site certainty policy™ then in
effect.

Similarly, in Re Niagara Mobawk Power Corp,, 1996 WL 161415
(N.Y.P.S5.C., March 26, 1996), the utility, Niagara Mohawk ("NiMo")

alleged that the QF, Lyonsdale Power L.P., had exceeded the output
level contemplated under their contract. The New York PSC held
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that its approval order for the Lyonsdale-NiMc contract required,
by its own terms, "strict" compliance with the ocutput limitation
condition set forth in the order.

- We believe that all three New York determinations have a
common and irrefutable similarity with the contract propesed for
modification: All involve a question that turns on what was meant
when the contract was approved, and not on the determination of
disputed facts and the application of those facts to an unambiguous
contract provision. In this docket, the resolution of the energy
pricing issue, in so far as the cost-effectiveness of buy-out/
modification is concerned, turns on what the contract meant at the
time it was approved. No party has cited to any authority which
suggests that this type determination is not within the
Commission’s jurisdiction, '

Public utilities, over which this Commission has rate setting
authority, are required to provide adequate, reliable electric
service at fair and reasonable rates. In the administration of
cogeneration contracts, Chapter 366.051, Florida Statutes, states
in part:

In fixing rates for power purchased by public utilities
from cogenerators or small power producers, the
comnission shall authorize a rate equal to the purchasing
utility’s full avoided costs.

This Commission’s rules are consistent with the guldelines set
out in the Florida Statutes and PURPA. Specifically, Rule 25-
17.0825, Florida Administrative Code states in paxt:

As-available energy sold by a qualifying facility shall
be purchased by the utility at a rate, in cents per
kilowatt-hour, net to exceed tha utility’s avoided enexyy
cost. (Emphasis added)
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Rule 25-17.0832(2) states in part that:

Negotiated contracts will be considered prudent for cost
recovery purposes if it 1s demonstrated by the utility
that the purchase of firm capacity and energy from the
qualifying facility pursuant toc the rates, terms, and
other conditions of the contract can reasonably be
expected to contribute towards deferral or avoidance of
additional capacity construction or other capacity-
related costs by the purchasing utility at a cost to the
utility’s ratepayers which does not exceaed full avoided
costs, giving consideration to the characteristics of the
capacity and energy to be delivered by the qualifying
facility under the contract. (Emphasis added)

Rule 25-17.086 statas that:

Where purchases from a qualifying facility will impair
the utility’s ability to give adequate service to the
rest of its customers or, due to operational
circumstances, purchases from qualifying facilities will
result in costs greatexr than those which the uwtility .
would incur 4if it did not make such purchases, or
otherwise place an undue burden on the utility, the
utility shall be relieved of its obligation under Rule
25-17.082 to purchase electricity from a gqualifying
facility. (Emphasis added)

The Commission’s decision in Docket No. 940771-EQ, Order No.
PSC-95~0210-FOF-EQ, specifically recognized these constraints. We
believe that whera cost recovery review finds that a utility is

requesting recovery of QF payments that exceed its full avoided
casts, those costs are subject to disallowance.

When the Commission initially approves a negotiated contract,
the determination of aveided costs is based on the utility’s next
identified capacity addition. At that point in time, thea contract
is evaluated for cost reacovery purposes in accordance with the
above referenced rules, However, in evaluating contract
modifications, continued cost recovery is pased on savings compared
to the existing contract.

Rule 25-17.036(6) requires that:
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The medificaticns and concessions of the utility and
developer shall be evaluated against both the existing
contract and the ocurrent value of the purchasing
utility’s avoided cost. (Emphasis added)

Absent a modification, the utility’s ratepayers remain obligated to
pay costs as specified within the current contract. Therefore,
modifications which result in costs above the exzsting contract are
. not appropriate for approval.

The result ¢f the provisions of the Settlement Agreement isg
energy costs that are approximately $24.9 million NPV greatsr than
what FPC is currently authorized to recover today. Approving the
Settlement Agreement is ‘inconsistent with the requirements of
Section 366.051, Flcrida Statutes, Section 210 of PURPA and this
Commission’s Rules governing cost recovery of cogeneration
contracts.

We recognize the Dbenefits of electricity produced by
cogenaration and small power producers and the regquirements to
purchase such power when available. However both the Federal and
state law limit the price to be paid for this type of powezr. To
ensure that benefits remained with a uerility’s ratepayers, PURPA
and the Florida Statutes established that rates for the purchase of
power from QFs shall not exceed a utility’s avoided cost. Such
assurance was necessary to avoid situations that would require a
utility to purchase electricity from a QF when in fact it could
produce or purchase alternative power at a lower cost.

The Settlement Agreement achieves benefits in the form of
curtailment savings and reduced capacity and variable O&M payments.
However, compared to the more appropriate method of determining
energy payments under the existing contract, the Settlement
Agreement increases costs to FPC’s ratepayers by approximately
$17.1 million NBV. Furthermore, contrary to Section 366.051,
Florida Statutes, Section 210 of PURPA, and this Commission’s
rules, approval o¢f the Settlement Agreement commits FPC’s
ratepayers to costs in excess of current aveided energy costs. For
these reasons, we find that the Settlement Agreement should be
denied.

Iv. ADMINISTRATIVE FINALITY

Both Lake and FPC argue the doctrine of administrative
finality, although in slightly different contexts. Lake suggests
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that Order No. 25668, Igplementation of Rules 25-17,080 through 25~
17,091, Regarding Cogeneration and Small Power Praoduction and the
Florida Supreme Court’s affirmation in Elorida Power & Light Co, v,
Beard, 626 So0.2d 660 (Fla. 1993) of the Commission’s actions,
articulate a policy of not rav151t1ng prior determinations with
regpect to QF contracts, except in certain limited situations. a
decision by the Commission not to approve a contract modification
wWitich results in increasaes casts ‘aboves what was contemplated 4t the
time of the contract 1s not a “revmsxtation of nost recoverv ot
contract approval. Both cases cdited by Lake (Fraehold, supra and
HWest Penn, supra) involve attampts by a utility and/or a state
commission to change a contract based on chanqed clircumstances.
That is not the action taken by the Commission in this case.

Florida Power suggests that, having determined this was a
matter for «civil court determination, the doctrine of
administrative finality precludes the denial of cost recovery in a
subsequent proceeding. This argument is compelling, but not
applicable. Parties and others whosa substantial intarests are
affected by the Commission’s decisions, need to be able to rely on
-the finality of those decisions., However, in its brief, Florida
Power Corporation states: “...Florida Power believed, and centinues
to believe, that the Commission did have jurisdiction te interpret
this pricing provision”. The New York Public Service Commission’s
determinations discussed in this order tend to support this
position., The circuit court has not yet ruled on the ultimate
question., Further the action taken in this order is not a denial
of cost recovery, but a determination that a proposed modification
to a contract (which both parties recognize requires our approval)
is not cost-effective.

V. EQUAL PROTECTION

Both Lake and FPC argue that the Commission’s denial of this
petition would be “arbitrary and capricious” and violative of
Section 120.68(12) (b), Florida Statutes, That section provides for
remand where agency action is inconsistent with prior decisions if
not adequately explalned by the agency. Both parties suggest that
the decision in Docket No. 961407-20, Rg;;;;gn__ﬁg;__ﬂxgggés%n

ne o]
approve a contract modlflcatzon raquires an identical result in
this docket. The two petitions are not 3¢ “similarly situated” as
to compel approval of this petition. At least four bases
distinguish the instant contract:

v 7 = —— -
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1. This settlement has additional rate impacts of

approximately 50 cents per month per customer
through the year 20089.

2. This settlement has additional
intergenerational equity impact, with the
effect of the buy ocuts being cumulatife.

3. The decision <rendered by the New York
Commission with respect to the Crossroads
contract, and the ‘decision by the Federal
District Court suggests that the Commission’s
jurisdiction in the area of
clarifying/esxplaining/interpreting its
contract approvals is not as limited as
previously thought. Part of the rationale for
approving the Pasco settlement was the risk
associated with a civil court’s interpretation
cf the contract. Having concluded, based in
part on the subsequent ¢pinion of the District
Court that the “risk” does not exist, the two
buy=outs are different.

4, Less ratepayer savings are associated with
this settlement than the ratepayer savings
associated with the FPC/Pasco Settlement. As
presented in these two cases, the Lake
Settlement’s ratepayer savings are $26.6 M,
whereas the Pasco Settlement’s ratepayer
savings are estimated to be $39.0 M. These
results would be expected if the courts were
to determine the pricing dispute in favor of
the cogenerators rather than FPC.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida
Power Corpcration’s Petition for Expedited Approval of the
Settlement Agreement with Lake Cogen, Ltd. is denied. It is
further

ORDERED that the provisions of this Order, issued as proposed
agency action, shall become £final and effective unless an
appropriate petition, in the form provided by Rule 25-22.036€,
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Florida Administrative Code, is received by the Director, Division
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, by the close of business on the date set forth

in the “Notice of Further Proceedings or Judicial Review” attached
hereto. It is further

ORDERED that in the event this Order becomes final, this
Dockaet shall ke c¢losed. .

By ORDER of the Florida Public Service Commission this l4th
day of Novemher, 1897.

BLANCA S, BAYO, Direcyaor
Division of Records and Reporting

(S EAL)

RVE

COMMISSIONER GARCIA DISSENTS.
COMMISSIONER CLARK DISSENTS, as set forth below:

I dissent from the majority’s decision because their basis for
rejecting the sattlement is flawed. Tha majority concludes that
this Commission could reject for cost recovery a decision by the
court hearing the dispute regarding section 9.1.2 of the contract
between Florida Power Corporation (FPC) and Lake Cogen Ltd. Such
a rejaction would essentially gverrule our unanimous decision in
Crder WNo. PSC-95-0210-FQF-EQ, whicn the parties reliea on in
seeking the court’s resolution to this contract dispute. Further,
the majority’s decision is arbitrary and capricious because, on the
same material facts, the Commigsion approved a settlement agresment
between FPC and Pasce Cogen, Ltd., in Order No, PSC~97-0523-FCE-EQ,
lssued May 7, 1997. Finally, the majority decision has the effect
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of undermining important policies establishad by the Cdmmission to
encourage cogeneration, pelicies which ultimately lead to benefits

to ratepayers derived from increased competition in the wholesale
generation segment of the industry.

The facts in this case have thelr genesis in a dispute that
arose between the parties on June 18, 1394, when FPC notified
numerous cogenerators connected to its system that FPC had reviewed
the operational status of the avoided unit described in section
9.1.2 of the contracts during minimum load conditions, and would be
implementing section 9.1.2 in a way that resulted in the
cogenerators being paid “as available” energy prices at those
times, rather than “firm"” energy prices at all hours. In order to
clarify its interpretation of the section 9.1.2, FPC filed a
petition for declaratory statement (Docket No. 940771-EQ) seeking
a ruling from the Commission that FPC’s interpretation was
consistent with the Commission’s rules (subsequent to FPC' f£iling
its petition, Lake and other cogenerators filed lawsuits in the
. 8tate courts for breach of contract and declaratory judgement).

In response to FPC’s petition, the Commission issued Order No.
PSC-55-0210-FOF-EQ, on February 15, 1995. Tha Commission’s
decision dismissing the petition recognized that the PURPA -- the
law requiring electric utilities to purchase electricity offered
for sale by Qualifying Facilities (QF) -- does not axplicitly grant
the Commission the authority to resolve contract disputes between
utilities and Q¥Fs. The Commission’s decision also recognized the
more limited role to be played by the Commission with respect to
negotiated contracts. The Commission has a rule on settling
disputes in gontract negotiations, but no provisions for resolving
disputes onca contracts have been executed and approved for cost
recovery. The Commission’s decision alse recegnized that the
PURPA, and the Commission’s and the Federal Energy ‘Regulatory
Cormission’s rules carve out a limited role for states in the
regulation of the relationship between utilities and QFs, As Order
No. PSC-97-0210-FOF~EQ states, ™“(t]hat 1limited role .-dces not
encompass continuing control over the fruits of the negotiation
process once it has been successful and the contracts have been
approved,” The Commission’s order also reviewed several court
decisions in arriving at its decision. In response to these cases,
the Commission stated that

[tihe facts vary in these cases, but the general
consengus appears to be that under federal and state
regulation of the relationship between utilities and
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coganerators, state commissiona should not generally
resolve contractual disputes over the interpretation of
negotiated power purchase agreements once they have been
established and approved for cost recovery.

In dismissing the case, the Commission further stated that
“[w]e have made it clear that we will not revisit our cost recovery
determinations absent a showing of fraud, misrepresentation or
mistake . . ..” Statements such as those made in Order No. PSC-95-
0210-FOF-EQ sent a strong signal to the parties that the Commission

would not interfere in the ongoing contractual relationship between
the parties.

Since February 15, - 1995, at which time the Commission
dismissed FPC’s Petition, the parties have been engaged in
litigation. It is fair to assume that FPC’s and the cogenerator’s
behavior in the lawsuit has been materially influenced by the
assumption that the Commission would not involve itself with
interpretation of any contract terms.

It is apparent that the direction of the Commission as
indicated by Order PSC-95-0210-FOF-EQ influenced other parties as
well, Specifically, another caogenerator, Pasco '‘Cogen, Ltd.,
followed a track similar to that feollowed by Lake with respect to
FPC. Pasco disputed FPC’'s determination that as-available energy
payments were to be paild during certain off-peak houzrs rather than
firm energy payments, filed a lawsult against FPC, and subsequently
settled with FPC on terms that are in all material respects
identical t¢ the terms ¢f the instant settlement agreement. The
Commission approved the settlement agreement between FPC and Pasco.
In its Order No. PSC=-97-0523-FOF=EQ, the Commission reasoned that,
given that contract disputes are a matter for civil courts to
resolve, it . ., . must test the appropriateness of a ssttlement of
a contract dispute based on the possible outcomes of the court
decision and its potential impact on ratepayers.” The same basic
fact pattern exists in both the Lake and Pasco gases, and a
contrary decision here is, therefore, arbitrary and capricious.

The majority relies on the notion that the Commission could
reject the court’s interpretation of the contract if it was
iriconsistent with the basis on which the Commission approved the
contract for cost recovery. The rejection would take the form of
denying cost recovery to FPC based on the court’s interpretation.
The contract has a “regulatory out” provision, which means that if
FPC is denied cost recovery by the Commission, it 1s not obligated
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to make payments to Lake Cogen, Ltd. I agree that the Commission
could deny cost recovery based on . a suhsequent contract
interpretation irf it was contrarv to the basis on which the
contract was originally approved, but that it not the case ners

The Order originally approving the contract had no speciflc
amplificatioen as to how the pavments due under secticn ¥...2 would
pe calculacted. and whan asked for slarification with respect to the
calculation in the Petition for Declaratory Statement, it was
acknowledged that the dispute invelved a contract. 1nterpretation,

‘net a eclarification of the basis on which the contract was approved
IOr COSt recovery.

Finally, this argument goes against the very concerns that
prompted the Commission to state in its Order implementing its
¢cogeneration rules ({(see Docketr No. 910603-EQ) that it would not
- revisit its cost racovery determinations absent a showing of fraud,

misrepresentation or mistake. This type of assurance was
considered by the Commission as necessary to encourage cogeneration
in the electric utility industry. It was also important in
bringing about negotiated cogeneration agreements, which were and
continue to be viewed by the Commission as a superior arrangement
between a cogenerator and a utility over the standard offer. It is
important to note that it appears as though the Commissioen’s
policies have been succesgful in bringing about cogeneration and in
fostering competition among suppliers of electric energy in the

wholesale market %o the benefit of Florida’s electric utility
customers,

In summary, the majority view in this docket has the eaffect of
reversing an important decision on which these and other parties
have relied. It alsc has the effect of undermining the
Commission’s policies of encourxaging competition in the wholesale
generation segment of Florida’s electric utility industry.
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T E vy OCER Ju AL, REV

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
wall as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative

hearing or judicial review will be granted or result in the relief
sought.

Mediation may he available on a case-by-case basis. It

mediation i3 conducted, it does not affect a substantially

interested person’s right t¢ a hearing.

The actlion propesed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
22,029, Florida Administrative Code. Any person whose substantial
interests are affected by the action proposed by this order may
fila a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-
0850, by the close of business on Dacamber 5, 1997.

In the absence of such a petition, this order sghall become
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Flecrida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it

satisfies the £foregoing conditions and is renewed within the
specified protest pariod.

If this order becomes final and effective on the date
described above, any party substantially affected may request
judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or by the First District Couxt
of Appeal in the case of a water or wastewater utility by filing a
notice of appeal with the Director, Division of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the appropriate court. This filing must be completed
within thirty (30) days of thae effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
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notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Rc:. P:I‘:ition for ) DOCKET NO. 940771L-EQ
decermination thac ) ORDER NO. PSC-95-0210-FQF-EQ
implementation of cantractual ) ISSUED: February 15, 1995

pricing mechaniem for energy
paymenta to qualifying
facilities complics with Rule
25-17.0832, F.A.C., by Flerida
Power Corporation.

The following Commissioners participated in the dieposition of
this matter:

SUSAN F, CLARK, Chairman
J. TERRY DEASON
JOE GARGIA
JULIA L. JOHNSON
DIANE K. KIBSLING

In 1991 and 1992, Florida Power Corporation (FPC) entered inteo
eleven negotiated cogeneration contracts with various cogenerators.
Those contracts provide -approximately 735 megawacts (MW) out of
approximately 1,045 MWs of cogenerated capacity that FPC will have
on its system by the end of 1995. The negotiated contracts in
Juestion are between FPC and the following cogeneratora: Seminole
Fertilizer. Lake Cogen Limited, Pssco Cogen Limited, Auburndale
Power Partners, Orlando Cogen Limited, Ridge Generating Statien,
Dade County, Polk Power Partnarg-Mulberry, Polk Pewer Partnery-
Royster, EcoPezt Avon Park, and CFR Bicgen.

The contracts all contain the following provision, seccion

9.1.2: : ;
Except as otherwise provided in Section 9.1.1
hereof, for each billing month baginning wich
the Contract In-Service 0Ozate, the QF will
receive electric energy payments based on the
Firm Energy Coat calculated on an hour-by-hour
basis as follows: (i) the product of Ethe
average monthly inventory chargecut price of
fuel burned at the Avoided Unitc Fuel Reference
Plant, the PFuel Multiplier, and the Avoided




ORDER NO. PSC-95-0210-FOF-EQ
DOCKET NO. 940771-EQ
PAGE 2

Unit Heat Rate, plus the Avoided Unit Variable
O&M, if applicable, for each hour that the
Company would have had a unit with these
characteristics operating; and (ii) during all
other houres, the energy coet ahall be aequal to
the As-Available Energy Cost.

This provision escablishes _c.}_:a_ method to determine when
cogenerators are enfitled to receive £irm enexgy payments or as-
available energy payments under the contract. The Commission
reviewed the 11 nagotiated contracts and found tham to be coac-
effective for FPC's ratepayers under the criteria established in
Rules 25-17.082 and 25-17.0832(2), Florida Administrative Code. ?
The informaclon the Commisaion received at that time waa based on
eimplified assumptions to arrive at the estimated energy payments.

Recently, FPC states, it reviawed the operational scacus of
the avoided unit described in section 9.1.2 of the contracts during
minimum  load conditions. FBEC determined that the avoided unit
would be scheduled off during certain minimum load hours of the
day. ©n July 18, 1994, FBC notified the parties to the contracts
that it would beg;n implemenf:ing gection 9.1.2, effective August 1,
1994. Prior.to thar time FPC had paid ‘cogenerators firm energy
prices at all hours.

Three daye latcar, on July 21, 1494, FPC filed ai_pecitien
gseeking our declaratory etatement that section 9.1.2 of  ite
negoklated cogcncratx.on contracts 1s consistent with Rule 25-
17.0832(4) (b), Florida Adminiatrative Code. Rulesa 25-17.0832(4} (a)
and (b) provide:

(4) Aveided energy paymenta.

{a) For the purpose of this rule, avoided energy
coets associated with firm energy sold to a utility
by a qualifying facilicy pursuant Co a ucility‘a
standard offer contract ahall commcuce with the in-
service date of the avoided unit specified in the
concrackt. Prior to the in-gervice date of the
avoided unit, the qualifying facility may sell as-
available energy to the -utility pursuant to Rule
25-17.0825(2) (a)}.

' Sea Ordaer Na. 24099, iseued February 12, 1991 in Dockaet No.

Y00917-EQ: Order No. 24734, imseued July 1, 1491 in Docket No.
9104C1-EQ; Order No. 24923, issucd Augusc 19, 1991 in Docket No.
910549-EQ; and Order No. PSC-32-0129-FQF-EQ, isaued March 31, 1992
in Docket No. %003831-EQ. -
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(b} To the extent that the avoided unikt would
have been operated, had thac unic been
installed, avoided energy costs zesociated
with firm enerqgy shall be the energy cost of
thig unir. To the.extent that the aveided
unit would not have been cperated, firm enerxgy
- purchased frem qualifying facilities shzll he
) - treated as as-available energy for the
’ purposes of determining the megawatt block
aize in Rule 25-17.082S (2)(a).
Several cogenerators petitioned for leave to intervens and
questioned whether the declaratory statement was the appropriate
procedure to raeclve the isaue. In addicion, in September 1994,
OCL, Pasco, Lake, Metro-Dade Countys and Auburndale filed mctions
to dismies on the. grounds that we do not have jurisdiction to
coneider FPC‘s petition. Also, aubsequent te tha filing of FPC’s
petition, Pasco Cogen and Lake Cogen initiated lawsuits in the
state courts for brezch of contract and declaratory 'judgment.

On Nevember 1, 1994, PBC amended its petition and asked the
Commission to determine whether its implementation of gegtion 9.1.2
is lawful undexr Sectien 366.051, Florida Scacuces, and consiacent
with Rule 25-17.0832(47(b), Florida Administrative Code. FPC also
requested a formal evidentiary proceeding. Thereafbter the
cegerarators filed additional motiona to dismise cthe,  amended
petition.

o On January $, 1995, we heard oral argument on the motiona ta
dismisos filed in this docket and the motions to dismiss filed in
twe other dockets involving cogeneration contracts. We have fully
coneidered the merice of tha motions to dismiga, and we find that
they should be grant=sd. Our reasons for this decision are set out
below.

DECISION

In 1978, Ccngress enacted the Public Utility Regulatory
Policies Act (PURPA), to develop ways to lessen the country’s
depandence on foreign oil and natural gas. PURPA encourages the
development of alternative power aocurces in the form of
cogereration and small power production facilities. In developing
PURPA, Congress ldentified three major obstacles that hindered the
development of a strong cogeneration market. First, monopoly
electric utilitiev resisted purchasing power from other generation
auppliare inscead of building checir own generacing unica. Second,
monopoly cleczric utilities could refuse to aell needed backup
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power to cogenerators. Third, cogenerators ard small power
producers could be subjecc to extansive, expensive fadaral and
gstate regulation as electric utilities.

PURPA containa eseveral provisions designed te overcome chese
obetacles. Section 210(a}l direckts the Pederal EBnergy Regulatory
Commission {FERC) to promulgate rules to encourage the development
of alternative gourcesa of power, including rules that require
ukilities to offer to buy power from and sell power te qualifying
cogeneration and omall power production facilities (QFe). 8ection
210(b) directs FERC to aet ratas for the purchaee of power from QFs
that are just and reasonable to the utility’s ratepayers and in the
public interest, not discriminatory against QF’s., and not in excess
of the incrementcal cosC. to the ucility <f alcermative electric
energy. Section 210{e) directs FBRC to adopt rules exempting QFs
frem most state and faderal utility requlation, and section 210(f)
directs state regulatory authorities co implemant FERC's rules.

FERC's regqulations implementing. PURPA require uktilities to
purchasae QF .power at a price equal to the utility‘s full avoided
cost, " the incremental costs to the electric utility of electric
energy or capacity or both which, but for the purchase from the
qualifying facilicy er qualifying facilities, -such utility weuld
generate itaelf cr zurchase from ancther source.” 18 C.F.R. 8.
292.101({b) (6). FERC'as rules also contain a provision thakt permito
ucilities and QFa to nagotiate different provisions of purchased
power agreements, including price, as long ao they are al or below
a utilities' avoided cost. 18 C.F.R. s. 232.301.

-

In compliance with PURPA, Secticn 366.051, Florida Statutes,
provides - that Florida’'s electric utilities ‘muast purchase
electricity offered for sale by QFa, "in acecordance with applicable
law®. The statute directs the Commission to establish guidelincs
relating to the purchase of power or energy from QFe, and it
permnite tha Commiseion to set races at which a public utilicy muac
purchase that powcr cr energy. The statute does not explicitly
grant the Commission the authority to resclve cuntruct disputes
between utilitiea and QFs.

The Commiseion’s implementation of Section 366§.051 is codified
in Rules 25-17.080-25-17.091, Florida Administrative Code,
"Utilities Obligaticns with Regard to Cogenerators and Small Power
Producera”. The rules generally reflect FERC's guidelines in Lheir
purpoee and eceope.  They provide two ways for a utilicy ta purchase
QF energy and capacity; by means of z standard offer contrackt, or
an individually ncgocciated power purcniage contract. See Rules 25-
17.082(1) and 25-17.0832. The two types of contracts are tLreated
very differently in cur rules. The rules requirc utililies Lo
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publish a standard ocffer contract in their tariffa which we must
approve and which must conform to extenaive guidelinea regarding,
for .example. determinacion of aveoided units, pricing, cost-
effectiveness for <cost recovery, aveided energy payments,
interceonnaction, and inaurance. Utilitiee mustc purchage firm
energy and capacity and as-available energy under standard offer
contracts if a QF signa the cantract. A utility may not refuse to
accept a standard offar contract unless 1t patitiens che Commiagion
and provides justification for the refusal. See Rule 25-
17.0832(3} (d), Plorida Administrative Code.

In contraskt, our rules are more limited in their treatment of
negotiated contracts: Rule 25-17.082{2). Florida Administrative
Code, simply enccourages utilitiea and QFe to negotiate contracts,
and provides .the criteria the Commission will consider when it
determines whether the contract is prudent £for cost recovery
purpcaea. Rule 25-17.0834, *Sactlement of Diasputes in Concract
Negotiations”, imposes an obligation to negstiakte cogeneration
contracts in good faith, and provides that either party to
negotiations may apply to the Commission for relief if che parties
cannot agree on kthe ratss, terms and other conditions of the
contract. The rule makes no provision for resolution of a dispute
once the contract has been exacuted and approved for cost recovery.

We uBe cartain standard offer contract rules as guidelines in
determining the coat-effectiveness of negociated concracts_for coag
recovery purposes, but we have not required any standard provisions
to be included in negotiated contracts. In Dockebt No. 910603-EQ,
we gpecifically addreseed the iseue of scandaxd provieiona for
negotizted contracts. In that docket the cogenerators urged us to
pregcribe certain standard provisions in negotiated contrackts and
prohibitc other provisliona, like regulatory ouf. clausee. In Order
No.25643, igsued February 1, 1592, we said:

We will not prescribe standard proviaicna in
negotiated. contracts, because negotiated contracts
are just that --pegeotiated contracts. Standardized
provisiona are not necessary in negotiated
contracts, and they c¢an impair the negotiating
process. '

‘Rule 25-17.0834, Florida Administracive
Code, provides a remedy to QFs when a utility does
not nagociate in goed faith. If a utilicy insleca
on an unrecaesonable requirement, QFs are free to

petition the Commiesion for relief. . . .
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Standardized terms in negotiated contracta
could impair nagotiating flexibility to the
detriment of the utility and the QF. As Witness
Dolan stated, "“[e]ven if guidelines and standards
2t a given time did zreflect cthe parties’
perceptions, guidelines and standards camnot be
madified easily or quickly in reaponse to changes
in conditiona that bear on the riska and benafitas
of the transaction”. Standard terma that suit the

- naeds of some parties will not euit the needs of
other QFs wishing to negotiace contracta. Even in
this docket, the QFs do not agree as to which terms
should be standardized. . . . It is clear frem the
differing opihions that neggtiated centracts should
not contzin standard provisions.

Order No. 25668, p. 7

Thie rather lengthy discussion of the statutes and regulations
demonstratas that PURPA and FERC‘'es regulations carve out a limited
role - for the states in the regulation of the relationship between
utilities and qualifying facilities. States and their utility
cemmiasiones are diractad o encourage ccgeueralion, prOV-de a means
by which c¢cgensrators can secll power to utilities under a stakte-
controlled contract if they are unable to negotiazg a power
purchase agreement, anccurage the nagotiation proceas, and review,
and approve the terms of negotiated contracts for cost recovery
from the utilities’' ratepayers. That limited role does not
- encompaas con.:;nu:.ng control over the fruits of Lhe negotiation

process once it has been succeseful and the contracts have been
approved. As Auburndale’e attorney pointed out in. ‘oral argument,
PURPA and FERC's regulations are noc designed to open the daoor to
atate regulation of what would ‘otherwise be a wholesale power

Eransaction.

While the Commissicn controls the provisiovns of standard offer
contracts, we do nat exercise siamilar control over the provisions
of negotiated contracta. Wa have interpreted the provieions of
ctandard offer contracts on several occasions.’ but we have not

In_re: g;—:g 9;0 Gen'’a g; ition For 12;:_._;:_.5..12 atc*v_s.ts_;s:man_.
i ER

L=~

gggsrgzagjgn gg:’c:ag g u'!:h B‘!Q: da Powgr CQEQQ:_;,LQ'“‘ Order No,
24338 z.saued Ap!:i] 9 4.9&1. Docket‘. No. 900817 El; _I_n_j_;___(_;qmgl_am;
MLWMWM%W
of subetantisl interegk.  Order No. 24729, iesued July 1, 1991,
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interpreted the prcvzslcns of negotiated contracts. See Docket No.
84Q438-2I,

a v i o .
Order No. 14207, issuyed March 31, 1945, where we refused Lo
conatrue a paragraph of che agreement that concerned renegotiation
of gontract terme. There we said that while we could interpret our
cogeneration rules and decide thak the new rules did not apply to
preexisting contracts, mattars of contractual intarpretation were
properly left to the ¢ivil courts. Our Copecrv decision, while not
controlling here, does lend aupport to the proposition that we have
limicted ocur invelvement in negotiated contracts to the contract
formation process and cost recovery review.

The weight of authority frem othar atates that have addressed
similar isaues supports this position. See, eg. Afton Bnergy, Inc
Idano Power Co., 739 P.2d 400 (Id. 1986); Batep Pabrices, Inc.
y;_‘ﬂs. 447 A.2d 1211 (ME. 1932}; Ba;a4ﬂLJL_Eﬂnnazlxanin_Euhlis
geility Commiesion, S46 A.24 1296, reaprgument depnied, S50 A.2d 257
(1988); - Bxic Aseociakes - Patition for 2 Deglaratory Ruling that
Ira Power Purchase Concract with New York sState Electric & Gaa

e { o

rati ) i Case 92-E-0032, N.Y. PUC LEXIS S2

(March 4, 199%2); hold C i soci v,
\lastory igei b £t s , 1995 WL 4897

{3rd Cir. (N.J. 19%%5); rati i v

Mohaws Pcwer Corporabtion, Case No. 92-CV-14112 (N.D.N.Y. 1993}).
The facza vary in ctheae casea, but tha general coneansus. appeara ta
be tha:z undcr faderal and state regulation of the relationghip
between utilities and cogenerators, state commissions should not
" Jenerally resclve contractual dispuces over the interpretation of
negotiated power purchase agreements once they have been
established and approved for cost recovery.

In Af-on. Buprz., Idaho Power Company {Idaho Power) and Afton
Bnergy, Inc. (Afteon) had negotiated a power purchase agreement that
includad two payment optliona for tha purchase of f£irm energy and
canac:...y The options were cenditiocned on the Idahe Supreme
Court'e decermination whether the ldaho commission had authority to
order ldanc Power to negotlate an agreement with Afton or dictace
terma and conditions of the agreement. When the Supreme Court made
its decision, Idaho Power petiticned the Commission to declare that

Docke: No. 900383-EQ; In xe; Petition of Timber Snerey Resourgss.
Inc., £for a declaracory x i modificacion of
committed cavacity zmoupnt by cogeneratore, Order No. 21585, issued
July 1%, 1989, Docke: No. 8890453-EQ: In re: Petition for

Declaratory Statement kv Wheelabrator Noxch Browaprd, Inc., Order
‘No. 23110, issued June 25, 19%0, Docket No. 900277-EQ.
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the lesser payment cption would be in effect. The Commiseion
diemiesed the perician, holding thac the peticion wae a request for
an interpretation of the contract and that the diatrict court was
the proper forum to interpret contracts. The Idaho Supreme Court
upheld the Commissicn’a decision.

In Exie Asascciates, supra., the New York Public Service
Commigsion was aaked by the cogenerator to declare thac its

negotiated purchased power agreement was etill in effect even
though the utility had cancelled the contract because. the
cogenarator had failed to post a deposit on time. The Commiasion
stated, at page 127:

Erie‘s petition will not be granted.
SJurisdiction under the Public Utility Regulatory
Yolicies Act of 13978 (PURPA)} ia generally limited
to supervision of the contract formation proccas.
Once a binding contract is finalized, however, that
juriadictzion ie ueually at an end.

We will not generally arbitrate disputes
Letween ucilitisa and developera over the meaning
¢f contract terms, because such gquestions do not
involve cur authority, under PURPA and PSI®66-c, to
order utiliziea to enter into contracta., Requests
ts arbitrake disputes are simply beyond our
jurisdiction, in moaet cases.

. . Brie has not justified a departure from the
policy of declining to decide breach of contract
Questiona, or identified a sourea for the auchoricy
to exercise jurisdiction over such issues.

FPC hae asked us to determine if itas implementation of the
pricing provision is lawful and consistent with Commission Rule 15-
17.0832{4). Florida Administrative Code. We beliéve that FPC'e
requeat is really a request to incerprec the meaning of the
contract term. FPC is not asking us to interprét the rule. It 1is
asking us to decide that its interpretation of the contract’s
pricing provieion ie correct. We believe chat endeavor would bs
inconaistent with the intent of PURPA to limit our involvement in
negotiated contracts once they have been established. Furthermore,
we agree with the ccganeratora cthat the pricing methodology
outlined in Rule 25-17.0832(4), Florida Administrative Code, is
intended to apply te standard offer concractsa, not negotiated
contracta. We have clearly said tchat we would not requira any
otandard provisions, pricing or otherwise, £or negotiated
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contracts. Therefore, whether FPC's implementation of the pricing
provision la consistent with Che rule is really irrelevant to the
parties’ dispute cver the meaning of the negotiated provisioen. In
this case, wec will defer to the courts to resclve that diapute. We
note however, that courtsa have the digcretion te rafer matters to
us for consideration to maintain unifermity and to bring the
Commiseion’a specialized expertisc to bear upon the issues at hand.

We disagree with FPC’s propoaiticn that when the Commiseion
isaues an order approving negotiated cogeneration contracts for
cost recovery, tha contracta themselves become an order of the
Commission that we have continuing jurisdiction to interpret. It
is true that the Supreme Court has determined that territorial
agreemantas merge ince Commisaion ordars approving them, but
territorial agreements are not valid commercial purchased power
contracts. They ars otherwise unlawful, anticompetitive agreements
that bkave ne wvalidicy under the law until we apprave chem.
Furthermore, texrritcrial agrecements invelve the provision of rekail
alectric service cver which we have exclusive and preemptive
auchority. As explained abave, we do not enjoy esuch authoricy over
QFs or their negotiated power.purchase contracts.

Undar certain circumstances we will exaercise concinuing
regulatcery supervision over power purchases made pursuant to
negctiated contracta. We have made it clear that we will not
raviait our coat recsvery daterminatione absant a showing-af fraud,
misrepresentation cr mistake;? but if it is determined that any of
those facts existed when we approved a contract for cost recovery,
Pe will review ocur initial decision. That power has been clearly
recognized by the parties through the “regulatory ¢ut” provisions
of thoge contracta. We do not think, however, that the regulatory
cut proviasiona of negociated contracta aomehow confar continuing
responeibility or authority to resclve contract interpreta;ion

disputes. Cur authority derives from the statutes. United
Ielephone Company v, Public Service Commiesion, 496 3o0.2d 116 (Fla.
1986). It cannot be confarred or inferred from the provisicns of

a conkrace.

For these rezscns we find Lhat the motions to diamiass should
be granted. FPC's petition fails to set forth any <laim that cthe
Commiasion should resoclve. We defer to the courts to angwar the
question of contract incerpretation raised in this case. Thus,
FPC's petition ias dismisscd.

'  See Docket No. 910403-EQ, In Re: Implementation of Rulea
25-17,.080 chraugh 25-17.691.Floxida Admipniacracive Code, Order Na.

25548, ieeued February 3, 19%2.
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It ia therefore

ORDERED by the Florida Public Service Commission that the
Motions to Dismiss filed by Lake Cogen Limited, Pasco Cogen
Limiced, Auburndale Pewer Partners, Orlando Cogen Limitad, and
Mctro Dade County/Montenay are granted. Florida Powcr
Corporation’s Petiticn is dismissed. It is further

ORDERED that l:h.i.ﬁ docket is hersby closed.

By ORDER of tha Flar:.da. Publie Service Commieeion, this ﬁ;h
day of February, 1939%.

{8/ Blapca §. Bavyd
BLANCA S. BAYS, Directer
Division of Regords and Reporting

Thic is 3 facsimile copy. A signed
copy of the order may be obtained by
calling 1-904-488-8371.

{ SEAL)

MC3
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The Florida Public Service Commission is required by Section
120.591(4Y, Florida  Statutes, to &notify parties of any
;adminia.zcra:ive hearing or judicial reviaw of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutas, as
well as the procedures and time limits that apply. This notice
should not be construed Co maan all requesta for an administracive
hearing or judicial review will be granted or result in the relief
aought .

Any party adversely affected by the Comnission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a moticn for reconsideration wirh the Director, Diviasioen of
Records and Reporting within fifteen (15) days of the igeuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administracive Cade; or 2) judicial review by the Florida Suprame
Court in the case of an electric, gas or telephone utility or the
First District Ccurt of Appeal in the case of a water or scwer
utilicy dy filing a notice of appeal with tha Director, Diviaien of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within chirty (30) days after the issuance of this ordar,
pursuant to Rule 9%.110, Plorida Rules of Civil Progedure. The
notice of appeal must be in the form specified in Rule 9.900 (a),
Florida Rulea of Appallara Procedura.
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In re: Petition for Approval of
Contracts for Purchase of Firm Capacity
and Energy by Florida Power Corporation

DOCKET NO. $1040%1~EQ
ORDER NO. 24734

R Nl Nt Nt Spgus

ISSUED: .. 7-1-91

The following Commissioners participated in the dispesition of
- this natter:_ .. , L. . -1

THOMAS M. BEARD, Chairman
J. TERRY DEASON
BETTY EASLEY
GERALD L. GUNTER
MICHAEL McK. WILSON

NOTICE OF PROPOSED AGENCY ACTION
ORDER APPROVING FIRM CAPACITY AND ENERGY CONTRACTS

BY THE COMMISSION:

vt menmrra JOTICE .. i8 .- hareby... given. . by--the-. Florida-- Public-- Service -
Commission that the action discussed herein is preliminary in
nature and vill becone final unless a person whose interests are
adversely affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

BACKGROUND T

!
On January 11, 1991, Florida Pover Corporation (FPC) solicited
powver through a Request for Propesal (RFP) from those prospective
Qualifying Facilities (QFs) that had previously indicated their

interest in selling firm capacity and energy to FPC froam proposed
projects with an in-service date no later than December 1, 1993.

In response to its request FPC received thirteen proposals
from prospective QFs. FPC retained a consultant from National
Econonic Research Assoclates, Inc. to help evaluate the proposals.
Two proposals vere eliminated based upon the lack of development
maturity. A third project was eliminated because of the pricing
risk associfated with the proposed fixed capacity and energy
payments. The consultant ranked the remaining ten projects in

order of preference. FPC selected the followving eight projects
from this group:
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PROJECT_ COMMITTED COMMITTED ON-PEAK
FUEL_TYPE & CAPACITY ~ CAPACITY FACTOR
LOCATION

Dade Coﬁnty 43 MW 83%
Municipal Solid waste
Miami '

£l Dorado Energy 103.8 MW 923
Natural Gas o o

Auburndale
Lake Ccgen Limited 102 MW 50%
Naturzl Gas

Umatilla

Mulberry Energy 72 MW 950%
Company, Inc.

Orimulsion

Bartow

Oorlando Cogen 72 MW . - %0%
Limited L.P.

Natural Gas

orlandoe

Pasco Cogen Limited 102 MW 90%

LI P PR et

- —

CONTRACT
RATE OF
THE QF
November, 1551
January, 1991

August, 1993

January, 19%3
January, 1994

August, 1993

-t LY - . " . - - Py
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Dade City

Ridge Generating 36 Mw 85%
Station Linmited

Partnership

Agricultural & Wood Waste

Polk County

Royster Phosphates 28 MW 85%
wWaste Heat from '
Processing

Palmetto -

EPC'S ADDITTONAL CAPACITY NEEDS

January, 1994

Deceﬁber; 1993

The eight negotiated contracts tctal 559 MW of capacity. If
a utility vere to construct this amount of capacity itself, it
would have to come before the Commission with a petition for a need
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determination. The capacity FPC has contracted to purchase he:

G however, is made up of small projects with a of le¢

than 75 MW each, and the projects are thus not large encugh to fz
vithin the jurisdiction of the Florida Pover Plant Siting act.

The QF projects are projected to avoid the FPC's 1991 need
300 MW of coal and 150 MW of combustion turbine capacity :
identified in Docket No. 210004~EU, ths Annual Planning Hearir
(APH). The 1991 need for 450 MW of capacity i{s different from th
Standard Offer need identifiéd in the same docket. FPC identifie
©  an 80 MW combustion turbine unit with an 1%97 in-service date fc
its Standard Offer contract.

In the reqguest for proposals, FPC gave the QFs a choice or
¢cal unit or combustion turbine unit pricing. All eight QFs chose
the ccal unit price. FPC maintains that the prices associated with
the eight contracts are below the prica of the 450 MW of ccal~fired
generation. FPC also maintairis that the contract prices are below

7 the price assoclated with the 300 MW coal and 150 MW combustion

: turbine. On a ‘present worth basis, using FPC's planning
assumptions, the 450 MW of c<oal capacity has total fuel and
capacity costs very close to the 100 MW coal and 150 MW combustion
turbine option. FPC's projections indicate that beginning in 2008,
a coal unit's total avoided costs (capacity and fuel) fall below. a-
combustion turbine‘'s total avoided.cost-om-a~nét present value
basis.,..Since the-terms 6f &Il eight contracts extend beyond the

reemer=m=Year 2008, FPC states that it considers the contracts to aveid part
of the 450 MW of coal~fired generation.

In addition to the eight contracts, FPC signed two other
centracts azgainst their 1991 need, one with Seminole Fertilizer (47
MW) and one wvith Ecopeat (36.5 MW). The Seminole Fertilizer
contract was approved in Order No. 24099, The Ecopedt contract is
presently awvaiting Commission approval.

The 5§59 MW of the negotiated contracts and the 83.5 MW
associated with the Semincle and Eccpeat contracts exceed FPC's 450
N¥ need identified in their 1950 Facility Plan. FPC states that
the excess capacity will cover present qualifying facility projects
that may not come to fruition. For example, FPC believes that its
tve contracts with the Corporation for Future Resources, which
total 74 MW, are doubtful and may not perform. Also, Pinellas
County and Seneral Peat have requested in-service delays of one to
tvo years for projects totalling 196 MW. FPC states that it
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negotiated contracts for the excess capacity because it is in r
of capacity immediately, and would not have time to acquire more
capacity to replace any contracts that night not perform. FF
vinter reserve margin for the 1991-1995 periocd ranges from 7.1:%
10.8% without the eight QF contracts and 7.7% to 17.6% with the
contracts. . . e s ae

FPC's need for additional capacity identified in its 1t
Arnual Planning Hearing has increased considerably in its curr:
1991 expansion plan. The 1989 plan identified a need for 260 MW
combustion turbine capacity. with a- 1995 in-service date.

1
current 1951 plan identifies a need of 450 KW with a 19591 i
service date.

PPC maintains that the additional need is a result of thr
factors: N

1) Higher Demangd

FPC's demand and energ? is higher than projected because
FPC's forecast underestimated custoner growth,

underestinated per capita energy usage, and
overestimated per customer dJdemand reductions fren
conservation and lcad management programs.

) 5 a Ae meean el oemitaerete LR w 4l
* prirrapc e N L R o Ak - e
. 5 - kg v vo mt e
LYy m'.._cd‘.utu i

“FPE changed its method of modelling emergency assistance.

The old method of wmodelling energency assistance
overstated the reliability of FpC's svstenm,

¢ i b S iy TN BT Y, BTy

and thus
reduced the apparent need for capacity. = By nere .
accurataly medelling emaergency assistance, FPC's plan

shoved an accelerated need for capacity in 1991.

FPC's old zmethod of modelling emergency assistance did
not consider the tie-~line limitation of 3200 MW into
Florida. The Company previously modeled the Peninsula
and Southern as ohe assistance area with no transmission
constraints between Southern and the Peninsula. The
effect was to assume that FPC cculd receive assistance
from Southern as long as it had capacity available,
whether or not the capacity could be transmitted to FPC.
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Now, FPC's model accounts for the limitation on the tie-~
lines by modelling the Peninsula as the assistance area

and by modelling Southern as a 2,800 MW unit in the .
peninsula (3,200 MW . interface capacity minus FPC's firm
purchase of 400 MW). This new modelling technique recognizes
the limitations in transmitting capacity between the Southern
Company and Plorida, and results 3in a more accurate
representation of FPC's reliability.

3)  lLewer Assistance Frop Peninsylar Florida Utilities
Because the peninsular Florida utilities have experienced

higher than anticipated loads, they have less capacity
available to sell FPC on an emergency basis.

As a result of these changes, the FPC Loss of Load Probability
(LOLP) has increased, thereby -accelerating FPC's need into 1991.

_CONTRACT _TERMS AND CONDITIONS

The negotiated contracts considered here contain several terms

and conditions that are relatively unique. The unigue. terms and- -

condition’ ar’!‘. ..d-.“"gﬁ;mﬂ. b’.low..-..- PR T ek Avm i ‘..’.w-' ae

D e ARt e st b e oy S -

Secyurity Guaranties

... Within sixty dzys after the contract approval date, the QF
shall post a Coxmpletion Security Guarantee of $10 per XW of
Cozzitted Capacity or $1,000,000 per 100 MW to ensure ‘completion of
the QF facility in a timely fashion. The contract agraenent vill
terninate if the completion security guarantea i{s not tendered in
a tizely fashion. FPC will refund to the QF any cash completion
security guarantese if the facility achieves commercial in-service
at or prior to the contract in-servica date. :

The negotiated contracts contain an Operational Security
Guarantee of $20 per XW of committed capacity or §2,000,000 per 100
MW to ensure timely performance ty the QF of its obligations under
the agreeiment. The operational security guarantee must be cash or
suitable letter of credit, and terminates with the term of the
agreenent.
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_ For the period ending one year i{mmediately after the cont:
in-service date, the QF may, on one occasion only, increase
decrease the committed capacity by no more than 103. After the
year period, and throughout the term of the agreement, the QF :
decrease its committed capacity by up to 20%. The QF will
charged a penalty if it provides less than three years notice
a decrease in capacity occurring one year after the in<serv
date. The capacity payment will be prorated to the new capac
- O RBOUIIE e e s mwen e

Capacity and Energy Payments

The negotiated contracts allow the QFfs to receive a montr
capacity payment based on the value of the committed capaci
factor during the month. The respective payment streanms for t
QFs are based on their conmitted on-peak capacity factors (83
93%). See appendix 2. FPC's avoided coal unit used for prici.
these contracts contsins a 83% on-peak capacity facter. T
payment streanm &f the contracts with capacity factors above 83% a;
increased by their committed capacity divided by 83% (ex. 90/83
1.084%) to reflect the additional value of higher availability ar
reliability to FPC. The contracts also include a capacit
performance adjustment which will decrease the capacity payment i
the event the nonthly on-peak capacity  factor..is- below ' th

e amiern e . T€SPOct ive- contractual mifiibun ‘damount but greater than or equal t

5C¥. No capacity payment will be nmade if the on-peak capacit
factor falls balow S50%.

Beginning with the contract in-service date, the QF wil:
~ ----raceive eleéctric energy payments based upon the firm energy cos:
calculated on an hour-by-hour basis as follows: (i) the product o!
the average nonthly inventory chargeout price of fuel burned at the
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Aveided Unit Variable O & M, if
applicable, for each hour that the Company would have had a unit
with these charactaristics operating; aand (ii) during all other
hours, the enerqgy cost shall be equal to the as-available energy
ccst. There is also an hourly performance adjustment to the energy
payment which provides an incentive to the QF to operate in a
nanner similar to the cperation of the avoided unit.
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The negotiated contracts permit the QF to delay commercial
cperation by up to 50 days beyond the Contract In-Service Date with
the payment of $0.15 per KW or 515,000 per 100 MW per day of delay.
If the Qperational Security Guarantee is not tendered on or before
the applicable due date the QF is in default.

- If there are delays in commercial in-service, the Negotiated
Contract requires renegotiztions to begin at least thirty days
prior to termination if the QF has commenced construction and is
not in arrears for monies owed to FPC.

-Interconnection Formats

Three interconnection formats vere used as the basis for all
eight negotiated contracts. All eight QFs are located south of
FPC's Central Florida Substation, therefore FPC did not have to
acquire additional interface capacity. The contract format used
for each contract is summarized below: |

1. Interconnected and Non-Interconnected:

. AP e mimtd
o et e atm A ifesw o T -~ v

v Bgmrmmn an s oo osion = Bl Dorade -Enargy T T T
~ Ridge Generating Station Limited Partnership

These two contracts use the base contract
format which permits tha QF to ecither be
directly interconnected to the company or to
bs interconnected to a transamission service
utility which provides vhaeling services. The
twvo QFs who have selected this format have
facilities which will be located close to
FPC's zystem but they may slect to wheal.

2. Interconnected

Lake Cogen Limited

Mulberry Energy Cczpany, Ine.
Orlando Cogen Limited

Pasco Cogen Limited

I I I |

This contract version is for the QFs directly
interconnected to FPC. -
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3. Non-=Interconnected Version

- Dade County
- Royster Phosphates, Inc.

"7 This contract version is for the QFs that will

wheel their power through a ¢transmission
service utility. :

Under the provisions of Sections 25-17.082 NS 25-17.0832(2),
Florida Administrative Code, wve grant Florida Pover Corporation's
petition for approval of the eight negotiated QF contracts
discussed above. Section 25-17.082, Florida Administrative Code
requires electric utilities to purchase eleétricity produced and
sold by qualiftying facilities at'rates which have been agreed upen
by the utility and, qualifying facility, or at the utility's
published tariff Trate. . Section 25-17.0832(2), FPlorida
Adninistrative Code states that in reviewing a negotiated firm
capacity and energy contract for purposes of cost recovery, the
Conmission shall consider the following factors:

i e Whether the additional firm capacity and
CrTmm et éndtgy” {3 rideded by the purchasingutiYity angT oo v o
by TFlorida wutilities . from a statewide

perspactive;

.b.  Whether the presant worth of the utility's payments for
fira capacity and energy to the QF over the life of the
contract is projected to be no greater than the present
worth of the year~by-year deferral of the construction
and operation of a generating.facility by tNhe purchasing
utility over the life of the contract, or the present

warth of other capacity and energy costs that the
contract is designed to avoid;

€. Wnether,” to the extent that annual firm capacity and
energy payments made to the QF in any year exceed that
.year's annual value of deferring the construction and
operation of a generating facility, or other capacity and
energy reslated costs, the contract contains provisions to
ensure repayment of the amounts that exceed that year's
value of deferring the capacity if the QF fails to

deliver firm capacity and energy under the terms of the
contract; and
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d. Whether, considering the technical reliability, viability
and financial stability of the QF, the contract contains
.provisions to protect the purchasing utility's ratepayers
if the QF fails to deliver firm capacity and energy under
the terms of the contract.

Need For Powver

It is with certain reservations that we approve contracts
apounting to 642.5 MW (including Semincle and Ecopeat), when FPC
has only identified a need for 450 MW. We do not believe, as a
general rule, that utilities should sign up more capacity than they
need. There are, however, certain circumstances which support such
an action in this case. FPC's need is immediate and they cannot
risk obtaining less than 450 MW becauss of possible QF defaults or
delays. Also, FPC's need is probably greater than the 450 MW they
identified in their 1990 plan becauss that plan did not anticipate
recently requested delays in existing QF projects, or the
anticipated one-year delay in FPC's 500 kV transmission line.

In the event that all QF projects do come on-line as agreed,
and FPC has excess capacity, FPC can reduce its purchase from
Southern Company Dby 200 MW. in. 1994 -and -delay -or “cancel the

—e-~i - constructidn of 1993 combustion turbines to mitigate any harmful
effect to its ratepayers.

Furthermore, FPC needs to purchase capacity and energy froa
the QF's to meet reliability ane reserve margin requirements. The.
purchases will contribute to maintaining a loss of locad prebability
of less than 0.1 days per year. The capacity provided by the QF's
will improve the loss of locad probability for the state, and thus
centribute ta the capacity needs cof the state.

Cost-Effectiveness
The anzlysis provided by FPC with its petition indicated that
- the present value of its payments 4¢ each of the QFs for firm

capacity and energy w:i! be no gra2ater than the present worth of

the value of a yeav ' s:-sear deferral of FPC's avoided costs. The
- analysis shoved a prssent worth savings of $42,516,772 compared to

FPC's full avoided .cs3ts for the eight negotiated contracts. PPC's

avoided costs =2r¢ dexived from its 1991 need for 450 MW of
—- pulverized coal and combustion turbine capacity.

I
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At the time the petition for approval was filed, fpcC
the process of updating the K factor associated with its a
cost. Since that time FPC has completed its update of the ¥ :

‘and recalculated *‘+s avoided costs accordingly. According ¢

- revised figures : "~*ed by FPC (Appendix 1), the present
savings of the ei ‘tracts have increased to $44,273,6C
Our approval of <t tracts is still appropriate, sinc
- present worth savings, compared to FPC's full avoided costs
increased. .
Security for Early Pavnents

— None of the eight QF's will be paid early capacity payr:
and therefore, there is no need to establish a capacity c:
account to ensure repayment of capacity payments exceeding

- - year's value of deferral. 0

~ _ , itv Against Default

The contract contains security to protect FPC's ratepayer
- the event a QF fa2ils to deliver firm capacity and energy
i s e ee S @GUirEd . inc. the - contract. - -- The * eontract - contAing’" seve
perfornmance milestone dates which, if not achieved, would pe:

- FPC to ternminate the contract.

- ‘ CONCLUSION

-

We £ind that the negotiated cogeneration contracts between .
s and Dade County, El Dorado Energy, Lake Cogen Ltd., Mulberry Ene:
Co., Orlando Cogen Ltd., Pasco Cogen Ltd., Ridge Generation s:
Ltd., and Royster Phosphates are viable generation alternati-
- becausae:

1. The capacity ~d energy generated by the facilities
needed by *° .nd Florida's utilities;

2. The ceptrizcs appear to be cost-effective to FPC
ratepayers; :
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3. FPC's ratepayers are reasonably protected from default by
the QFs; and
4.

The contracts mneet all the requirements and rules
governing qualifying facilities.

- It is therefore

ORDERED by the Plorida Public Service Commission that

the contracts are approved for the reasons set forth in the body of
this order. It is further

ORDERED that this Order shall Ydecone fiﬁal unless
appropriate petition for form

an
It is further

al proceeding is timely filed herein.

ORDERED that this Order shill.beconc final and this doéket

shall be closed unless an appropriate petition for a formal
proceeding is received by the Division of Records and Reporting,
101 East Gaines Street, Tallahassee, Florida 32399-0870, by the

close of business on the date indicated in the Notice of Further
Proceedings or Judicial Review.

e emmtmmieim: = wes-Bye: ORDER -0f- ~the~Florida-Public Service  Conmission, this * 13t .--
. — day of ‘July 1991 oo

( SEAL)

MTB:bmi _
02104017 .nch

(o] o

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any

adsinistrative hearing or judicial review of Commission orders tha?
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is available under Sections 120.57 or 120.68, Flerida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all reguests for an administrative

hearing or judicial reviev will be granted or result in the relief
sought.

The action proposed herein is preliminary in nature and will

not become effective or final, except as provided by Rule 25-

22,029, Florida Administrative Code. Any person whose substantial

interests are affected by the action proposed by this order may

_file a petition for a formal. proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by

Rule 25-22.036(7)(a) and (f), Florida Administrative Code. This

petition must be received by the Director, Division of Records and

Reporting at his office at 101 East Gaines Street, Tzllahassee,

1-'lcu:5.c!a7 22-91 32399~0870, by tha close of business on

In the absence of such a petition, this order shall become
effective on the day subsequent 'to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

_ Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewved within the
specified protest pericd.

L M e ng e A e T S WY e, T T 1 N 0 O ] AN TN g TN W RS Ayt TR ST e b ey P B ke T s T

. If this order .becczes final and effective on the date
described above, any party adverssly atfected may request judicial
review by the Florida Supreme Court in the case of an electric, gas
or telephone utility or by the First District Court of Appeal in
the case of a8 water or saver utility by f£iling a riotice of appeal
with the Director, Division of Records and Reporting and £iling a
copy of the notice of appeal and the filing fee vith the
appropriste court. This filing must be completed within thirty
(30) days of the effective cdate of this order, pursuant to Rule
9.110, Florida Rules ° I Appellate Procedure. The notice of appeal

nust be in the for .secified in Rule 9.500(a), Florida Rules of
Appellate Procedur- .
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NEGOTIATED CONTRACT FOR THE PURCHASE OF

CAPA AND E G
FROM A QU G FA

This Agreement ("Agreement”) is made and entered by and between Dade
County, a political subdivision of the State 6f Florida, having its principal place of business
at Miami, Florida (hereinafter referred to as the "QF"), and Florida Power Corporation,
a private utility corporation organized under the laws of the State of Florida, having its
principal place of business at St. Petersburg, Florida (hereinafter referred to as the
"Company"). The QF and the Company may be hereinafter referred to individually as a

"Party" and collectively as the "Parties."
WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purchase,
electricity to be generated by the Facility and made available for sale to the Company,

consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of the Execution Date;

and

WHEREAS, the QF will engage in interconnected operation of the QF’s
generating facility or with Florida Power & Light Company’s system (hereinafter referred
as the "Transmission Service Utility”) which is directly interconnected at one or more points

with the Company.

NOVW, THEREFORE, for mutual consideration, the Parties covenant and

.agree as follows:




ARTICLE [: DEFINTTIONS

As used in this Agreement and in the Appendices hereto, the following

capitalized terms shall have the following meanings:

1.1 Appendices means the schedules, exhibits and attachments which are

appended hereto and are hereby incorporated by reference and made a part of this

Agreement.

i 1.1.1 Appendix A sets forth the Company’s Interconnection

Scheduling and Cost Procedures.

1.1.2 Appendix B is reserved.

1.1.3 Appendix C sets forth the Company’s Rates for Purchase of
Firm Capacity and Energy from a Qualifying Facility.

1.1.4 Appendix D sets forth the Company’s Transmission Service

Standards.

1.1.5 Appendix E sets forth FPSC Rules 25-17.080 through 25-17.091

in effect as of the Execution Date.

12  Accelerated Capacity Payment means payments based upon the

accelerated payment rates in Appendix C.

13  As-Avajlable Energy Cost means the energy rate calculated in

accordance with FPSC Rule 25-17.0825 as such rule may be amended from time to time.



1.4  Avoided Unit_Fuel Reference Plant means that Company unit(s)

whose delivered price of fuel shall be used as a proxy for the fuei associated with the

avoided unit type selected in section 8.2.1 hereof as such unit(s) are defined in Appendix

C.

1.5  Avoided Unit Heat Rate means the average annual heat rate

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix

C.

1.6  Avojded Unit Variable O & M means the variable operation and

maintenance expense associated with the unit type selected in section 8.2.1 hereof as it is

defined in Appendix C.
1.7 BTU means British thermal unit.

1.8  Capacity Account means that account which complies with the

procedure in section 8.5 hereof.

19  Capacity Discount Factor means the value specified pursuant to

section 8.4 hereof.

1.10 Capacity Payment Adjustment means the value calculated pursvant
to Appendix C.

1.11 Commercial In-Service Status means (i) that the Facility is in

compliance with all applicable Facility permits; (ii) that the Facility has maintained an
hourly KW output, as metered at the Point of Delivery, equal to or greater than the
Committed Capacity for a consecutive twenty-four (24) hour period of during the on-peak
hours specified in Appendix C of two consecutive days; and (iii) that such twenty-four (24)
hour period is reasonably reflective of the Facility’s day to day operations.

-3.




112 Committed Capacity means the KW capacity, as defined in Article
. VI hereof, which the QF has agreed to make available on a firm basis during the On-

Peak Hours at the Point of Delivery.

1.13 Committed On-Peak Capacity Factor means the On-Peak Capacity

Factor, as defined in Article VII hereof, which the QF has agreed to make available on

a firm basis at the Point of Delivery.

1.14 Company’s Interconnection Facilities means all equipment which is

constructed, owned, operated and maintained by the Company located on the Company’s
side of the Point of Delivery, including without limitation, equipment for connection,
switching, transmission, distribution, protective relaying and safety provisions which, in the
Company’s reasonable judgment, is required to be installed for the delivery and
measurement of electric energy into the Company’s system on behalf of the QF, including
all metering and telemetering equipment installed for the measurement of such energy

regardless of its location in relation to the Point of Delivery.

115 Completion Security Guaranty means the deposits or other assurances

as specified in section 13.1 hereof.

1.16 Contract Approval Date means the date of issuance of a final FPSC
order approving this Agreement, without change, finding that it is prudent and cost

recoverable by the Company through the FPSC’s periodic review of fuel and purchased
power costs, which order shall be considered final when all opportunities for requesting a

hearing, requesting reconsideration, requesting clarification and filing for judicial review

have expired or are barred by law.

117 Contract In-Service Date means the date, as specified in Article v
hereof, by which the QF has agreed to achieve Commercial In-Service Status.

—



1.18 Construction Commencement Date means the date on which work on

the concrete foundation for the turbine generator begins and substantial construction

activity at the Facility site thereafter continues.

1.19 Control Area means a utility system capable of regulating its

generation in order to maintain. its interchange schedule with other utility systems and

contribute its frequency bias obligation to the interconnection.

1.20 Execution Date means the latter of the date on which the Company

or the QF executes this Agreement.

121 Facility means all equipment, as described in this Agreement, used to
produce electric energy and, for a cogeneration facility, used to produce useful thermal
energy through the sequential use of energy and all equipment that is owned or controlled

by the QF required for parallel operation with the interconnected utility.

1.22 FERC means the Federal Energy Regulatory Commission and any

SUCCESSOr.

1.23 Firm Energy Cost means the energy rate calculated in accordance with

section 9.1.2 hereof.

1.24 Florida-Squthern Interface means the points of interconnection

between the electric Control Areas of ‘(1) Florida Power & Light Company, Florida Power
Corporation, Jacksonville Electric Authority, and the City of Tallahassee and (2) Southern
Company.




1.25 [Force Majeure Event means an event or occurrence that is not
reasonably foreseeable by a Party, is beyond its reasonable control, and is not caused by

its negligence or lack of due diligence, including, but not limited to, natural disasters, fire,
lightning, wind, perils of the sea, flood, explasions, acts of God or the public enemy, strikes,
lockouts, vandalism, blockages, insurrections, riots, war, sabotage, action of a court or

public authority, or accidents to or failure of equipment or machinery, including equipment

of the Transmission Service Utility.

1.26 FPSC means the Florida Public Service Commission and any successor.

127 Fuel Multiplier means that value associated with the unit type selected

in section 8.2.1 hereof as it is defined in Appendix C.
1.28 Import Capability means the capability to import power at the Florida-
Southern Interface, giving consideration to the various limitations imposed upon those

facilities by the electric systems to which they are directly or indirectly connected.

1.29 Interconnection Costs means the actual costs incurred by the Company

for the Company’s Interconnection Facilities, including, without limitation, the cost of

equipment, engineering, communication and administrative activities.

1.30 Interconnection Costs Offset means the estimated costs included in the

Interconnection Costs that the Company would have incurred if it were not purchasing
Committed Capacity and electric energy but instead itself generated or purchased from
other sources an equivalent amount of Committed Capacity and electric energy and

provided normal service to the Facility as if it were a non-generating customer.
131 KW means one (1) kilowatt of electric capacity.

132 KWH means one (1) kilowatthour of electric energy.

-6 -



1.33 Minimum On-Peak Capacity Factor means that value which is

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix

C.

1.34 MWH means one (1) megawatthour of electric energy.

1.35 On-Peak Hours means the lesser of those daily time periods specified
in Appendix C or the hours that the Company would have operated a unit with the

characteristics defined in section 9.1.2 (i) hereof.

1.36 On-Peak Capacity Factor means the ratio calculated pursuant to

section 8.3 hereof.

1.37 Operational Event of Default means an event or circumstance defined

as such in Articie XV hereof.

1.38 Operational Security Guaranty means the deposits or other assurances

as specified in section 13.3 hereof.

139 Performance Adjustment means the value calculated pursuant to
Appendix C.

1.40 Point of Delivery means the point(s) where electric energy delivered
to the Company pursuant to this Agreement enters the Company’s system.

1.41 Point of Metering means the point(s) where electric energy made

available for delivery to the Company, subject to adjustment for losses, is measured.

1.42 Point of Ownership means the interconnection point(s) between the

Facility and the interconnected utility.




1.43 Pre-Operational Event of Defauit means an event or circumstance

defined as such in Article XV hereof. e

1.44  Qualifving Small Power Production Facility means a facility that meets
the requirements defined in section 3(17)(C) of the Federal Power Act, as amended by

section 201 of the Public Utility Regulatory Policies Act of 1978, and that is certified as

such by the FERC pursuant to applicable FERC regulations.

1.45 Term means the duration of this Agreement as specified in Article [V

hereof. -

1.46 Transmission Service Agreement means that agreement between the

QF and the Transmission Service Utility which meets the requirements of Appendix D.

ARTICLE HI: TRANSMISSION LIMITATIONS

2.1 For a QF with a Facility located north of the latitude of the
Company’s Central Florida Substation, the Company will use its best efforts to obtain an
amount of Import Capability equal to the diminution of Import Capability caused by the
Facility during the Term of this Agreement and the QF agrees to reimburse the Company

for the costs of such Import Capability.

2.2  The Company will notify the QF in writing of the availability and cost

of the required Import Capability within sixty (60) days after the Execution Date. Such

reimbursement shall not be considered as a reduction in the payments made by the

Company to the QF for capacity and energy under this Agreement. The QF may

terminate this Agreement after receiving such notification without penalty prior to the

date that the Completion Security Guaranty is due pursuant to section 13.1 hereof.

|

N



ARTICLE III: FACILITY

3.1  The Facility shall be located in Section 17, Township 535, Range 40E.
The Facility shall meet all other specifications identified in the Appendices hereto in all
material respects and no change in the designated location of the Facility shall be made

by the QF. The Facility shall be designed and constructed by the QF or its agents at the
QF'’s sole expense.

3.2  Throughout the Term of this Agreement, the Facility shall be a
Qualifying Small Power Production Facility.

3.3  Except for Force Majeure Events declared by the Facility’s fuel
supplier(s) or fuel transporter(s) which comply with the definition of Force Majeure Events
as specified in this Agreement and occur after the Contract In-Service Date, the Facility’s

ability to deliver its Committed Capacity shall not be encumbered by interruptions in its

fuel supply.

_ 34  The QF shall either (i) arrange for and maintain standby electrical
service under a firm tariff; or (ii) maintain the ability to restart and/or continue operations
during interruptions of electric service; or (iii) maintain multiple independent sources of

generation.

3.5 From the Execution Date through the Contract In-Service Date, the
QF shall provide the Company with progress reports on the first day of January, April, July
and October which describe the current status of Facility development in such detail as the

Company may reasonably require.




ARTICLEJV:  TERM AND MILESTONES

4.1  The Term of this Agreement shall begin on the Execution Date and
shall expire at 24:00 hours on the last day of November, 2013, unless extended pursuant
to section 4.2.4 hereof or terminated in accordance with the provisions of this Agreement.
Upon termination or expiration of this Agreement, the Parties shall be relieved of their
obligations under this Agreement except for the obligation to pay each other all monies
under this Agreement, which obligation shall survive termination or expiration. Each Party
shall use its best efforts to enforce the validity of this Agreement and to expedite FPSC
action on the Company’s request for FPSC approval of this Agreement. The Company
shall submit this Agreement and related documentation to the FPSC for approval within
ten (10) days of the Execution Date. This Agreement shall automatically terminate without
any penalties, obligations, or liabilities on either Party on May 31, 1991 unless the Board
of County Commissioners of Dade County, Florida approves and ratifies this Agreement

by Resolution.

42  The Parties agree that time is of the essence and that: (i) the QF shall
execute the Transmission Service Agreement which shall be approved or accepted for filing
by the FERC on or before the first day of September, 1991, (ii) the Construction
Commencement Date shall occur on or before the first day of not applicable; and (iii) the
Facility shall achieve Commercial In-Service Status on or before the first day of November,
1991, which date shall constitute the Contract In-Service Date. These three dates shall not

be modified except as provided in section 4.2.1, 422, 4.2.3 and 4.2.5 hereof.

42.1 Upon written request by the QF, these three dates each may
be extended on a day-for-day basis for each day that the Contract
Approval Date exceeds one hundred twenty (120} days after the date

the Company submits this Agreement and related documentation to

the FPSC for approval; provided, however, that the QF’s notice shall
specifically identify the date and duration for which extension is being
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requested; and provided, further, that the maximum extension of such
date shall in no event exceed a total of one hundred and eighty (180)

days. Such delay shall not be considered a Force Majeure Event for

purposes of this Agreement.

4.2.2 Upon written request by the QF not more than sixty (60) days
after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF’s
schedule, these three dates each may be extended on a day-for-day
basis for each day of delay so caused by the Force Majeure Event;
provided, however, that the QF shall specifically identify: (i) each date
for which extension is being requested; and (ii) the expected duration
of the Force Majeure Event; and provided further, that the maximum
extension of any of these three dates shall in no event exceed a total
of one hundred and eighty (180) days, irrespective of the nature or

number of Force Majeure Events declared by the QF.

4.23 The Contract In-Service Date shall be extended on a day-for-
day basis for any delays directly attributable to the Company’s failure

to complete its obligations hereunder.

4.24 If the Contract In-Service Date is extended pursuant to sections
4.2.1, 4.2.2 or 4.2.3 hereof, then the Term of the Agreement may be
extended for the same number of days upon separate written request
by the QF not more than thirty (30) days after the Contract In-Service
Date. -

4.2.5 The QF shall have the ‘one-time option of accelerating the
Contract In-Service Date by up to six (6) months upon written notice
to the Company not less than thirty (30} days before the accelerated
Contract In-Service Date; provided, however, that (i) the QF shall
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ARTICLE V:

be in compliance with all applicable requirements of this Agreement
as of such earlier date; and (ii) the Company’s Interconnection

Facilities can reasonably be expected to be operational as of such

earlier date.

QF OPERATING RESPONSIBILITIES

5.1 During the Term of this Agreement, the QF shall:

5.1.1 Have the sole responsibility to, and shall at its sole expense,
operate and maintain the Facility in accordance with all requirements

set forth in this Agreement.

5.1.2 Provide the Company prior to October 1 of each calendar year
the estimated amounts of electricity to be generated by the Facility
and delivered to the Company for each month of the following
calendar year, including the estimated time, duration and magnitude

of any planned outages or reductions in capacity.

5.1.3 Promptly notify the Company of any changes to the yearly

generation and maintenance schedules.

5.1.4 Provide the Company by telephone or facsimile prior to 9:00
A.M. of each day an estimate of the hourly amounts of electric energy

to be delivered at the Point of Delivery for the next succeeding day.
5.1.5 Coordinate scheduled outages and maintenance of the Facility

with the Company. The QF agrees to recognize and accommodate

the Company's system demands and obligations by exercising

-12-
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reasonable efforts to schedule cutages and maintenance during such

times as are designated by the Company.

5.1.6 Comply with reasonable requirements of the Company regarding
day-to-day or hour-by-hour communications with the Company or with
the Transmission Service Utility relative to the performance of this

Agreement.

5.2 The estimates and schedules provided by the QF under this Article V
shall be prepared in good faith, based on conditions known or anticipated at the time such
estimates and schedules are made, and shall not be binding upon either Party; provided,

however, that the QF shall in no event be relieved of its obligation to deliver Committed

Capacity under the terms and conditions of this Agreement.

ARTI VL PURCHASE AND SALE OF CAPA AND ENERGY

6.1  Commencing on the Contract In-Service Date, the QF shall commit,
sell and arrange for delivery of the Committed Capacity to the Company and the Company
agrees to purchase, accept and pay for the Committed Capacity made available to the
Company at the Point of Delivery in accordance with the terms and conditions of this
Agreement. The QF also shall sell and deliver or arrange for the delivery of the electric
cﬁergy to the Company and the Company agrees to purchase, accept, and pay for such
electric energy as is made avail.ablc for sale to and received by the Company at the Point

of Delivery.

6.2 The Committed Capacity and electric energy made available at the
Point of Delivery to the Company shall be (X) net of any electric energy used on the QF's
side of the Point of Ownership or ( ) simultaneous with any purchases from the

interconnected utility. This selection in billing methodology shall not be changed.
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63  If the Company is unablie to receive part or all of the Committed
Capacity which the QF has made available for sale to the Company at the Point of
Delivery by reason of (i) a Force Majeure Event; or (ii) pursuant to FPSC Rule 25-17.086,
notice and procedural requirements of Article XXI shall apply and the Company will
nevertheless be obligated to make capacity payments which the QF would be otherwise
qualified to receive, and to pay for energy actually received, if any. The Company shall
not be obligated to pay for energy which the QF would have delivered but for such
occurrences and QF shall be entitled to sell or otherwise dispose of such energy in any

lawful manner; provided, however, such entitlement to sell shall not be construed to
require the Company to transmit such energy to another entity.

6.4 The QF shall not commence initial deliveries of energy to the Point of

Delivery without the prior written consent of the Company, which consent shall not be
unreasonably withheld. The QF shall provide the Company not less than thirty (30) days
written notice before any testing to establish the Facility’s Commercial In-Service Status.

Representatives of the Company shall have the right to be present during any such testing.

ARTICLE VTI: CAPACITY COMMITMENT

7.1 The Committed Capacity shail be 43,000 KW, unless modified in

accordance with this Article VII. The Committed Capacity shall be made available at the
Point of Delivery from the Contract In-Service Date through the remaining Term of this

Agreement at a Committed On-Peak Capacity Factor of 83%.

7.2 For the period ending one (1) year immediately after the Contract In-
Service Date, the QF may, on one occasion only, increase or decrease the initial
Committed Capacity by no more than ten percent (10%) of the Committed Capacity

specified in section 7.1 hereof as of the Execution Date upon written notice to the

Company before such change is to be effective.
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7.3  After the one (1) year period specified in section 7.2, and except as
provided in section 7.4; the QF may decrease its Committed Capacity over the Term of
this Agreement by amounts not to exceed in the aggregate more than twenty percent
(20%) of the initial Committed Capacity specified in section 7.1 hereof as of the Execution
Date. Notwithstanding any other provision of this Agreement, if less than three (3) years
prior written notice is provided for any such decrease, the QF shall be subject to an
adjustment to the otherwise applicable payments (except as provided in section 7.4) which
shall begin when the Committed Capacity is decreased and which shall end three (3) years
after notice of such decrease is provided. For each month, this adjustment shall be equal
to the lesser of (i) the estimated increased costs incurred by the Company to generate or
purchase an equivalent amount of replacement capacity and energy and (ii} the reduction
in Committed Capacity times the applicable Normal Capacity Payment rate from Appendix
C. Such adjustment shall assume that the difference between the original Committed
Capacity and the redesignated Committed Capacity, during all hours of the replacement

period, would operate at the On-Peak Capacity Factor at the time notice is provided.

7.4  During a Force Majeure Event declared by the QF, the QF may
temporarily redesignate the Committed Capacity for up to twenty-four (24) consecutive

months; provided, however, that no more than one such temporary redesignation may be

made within any twenty-four (24) month period unless otherwise agreed by the Cormpany
in writing. Within three (3) months after such Force Majeure Event is cured, the QF may,
on one occasion, without penalty, designate a new Committed Capacity to apply for the
remaining Term; provided, however, that such new Committed Capacity shall be subject
to the aggregate capacity reduction limit specified in section 7.3. Any temporary or final
redesignation of the Committed Capacity pursuant to this section 7.4 must, in the
Company’s judgment, be directly attributable to the Force Majeure Event and of a
magnitude commensurate with the scope of the Force Majeure Event. Redesignations of
Committed Capacity pursuant to this section 7.4 shall not be subject to the payment

adjustment provisions of section 7.3.
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7.5 A redesignated Committed Capacity pursuant to this Article “VII shail

be stated to the nearest whole KW and shall be effective only on the commencement of

a full billing period.

7.6  The Company- shall have the right to require that the QF, not mare
than once in any twelve {12) month period, re-demonstrate the Commercial In-Service
Status of the Facility within sixty (60) days of the demand; provided, however, that such
demand shall be coordinated with the QF so that the sixty (60) day period for re-

demonstration avoids, if practical, previously notified periods of planned outages and

reduction in capacity pursuant to Article V.,

ARTICLE VIII: CAPACITY PAYMENTS

8.1  Capacity payments shall not commence before the Contract Approval
Date and before the Contract In-Service Date and (i) until the QF has achieved
Commercial In-Service Status and (ii) until the QF has posted the Operational Security

Guaranty pursuant to section 13.2 hereof.

82  Capacity payments shall be based upon the following selections as
described in Appendix C. '

8.2.1 Unit type:
( ) Combustion turbine, Schedule 2

(X) Pulverized coal, Schedule 4, Option A

82.2  Payment options:
(X) Normal Capacity Payments
( ) Accelerated Capacity Payments
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8.3 At the end of each billing month, beginning with the first full month
followi'ng the Contract In-Service Date, the Company will calculate the On-Peak Capacity
Factor on a rolling average basis for the most recent twelve (12) month period, including
such month, or for the actual number of full months since the Contract In-Service Date
if less than twelve (12) months, based on the On-Peak Hours defined in Appendix C. The
On-Peak Capacity Factor shall be calculated as the electric energy actually received by the
Company at the Point of Delivery during the On-Peak Hours of the applicable period
divided by the product of the Committed Capacity and the number of On-Peak Hours
during the applicable period. In calculating the On-Peak Capacity Factor, the Company
shall exclude hours and electric energy delivered by the QF during periods in which: (i) the
Company does not or cannot perform its obligations to receive 2]l the electric energy which
the QF has made available at the Point of Delivery; or (ii) the QF's payments for electric

energy are being calculated pursuant to section 9.1.1 hereof.

8.4 The monthly capacity payment shall equal the product. of (i) the
applicable capacity payment rate; (i) the Committed Capacity; (iii) the ratio of the
Committed On-Peak Capacity Factor to the Minimum On-Peak Capacity Factor; (iv) the
Capacity Payment Adjustment; (v) the Capacity Discount Factor of 1.00 and (vi) the ratio
of the total number of hours in the billing period less the number of hours during which
the QF is being paid for energy pursuant to section 9.1.1 to the total number of hours in

the billing period.

8.5  The Parties recognize that Accelerated Capacity Payments are in the
nature of "early payment” for a future capacity benefit to the Company when such
payments exceed Normal Capacity Payments without consideration of the Capacity
Discount Factor. To ensure that the Company will receive a capacity benefit for such
difference in capacity payments which have been made, or alternatively, that the QF will
repay the amount of such difference in payments received to the extent the capacity

benefit has not been conferred, the following provisions will apply:
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85.1 When the QF is first entitled to a capacity payment, the
Company shall establish a Capacity Account. Each month the |
Capacity Account shall be creditéd in the amount of the Corr;pz;ny's )
Accelerate Capacity Payments and shall be debited in the amount
which the Company would have paid for capacity in the month

pursuant to the Normal Capacity Payment without consideration of the

Capacity Discount Factor.

85.2 In addition to the amounts pursuant to section 8.5.1 hereof,
each month the Capacity Account shall be credited in the amount of
any increased income taxes owed by the Company resulting from
Accelerated Capacity Payments and shall be debited in the amount of
any decreased income taxes owned by the Company resulting from
Accelerated Capacity Payments. If such tax impacts are recovered by
the Company, the Company will adjust the Capacity Account

accordingly.

853  The monthly balance in the Capacity Account shall accrue
interest at the annual rate of 9.96%, or 0.79436% per month.

85.4  The QF shall owe the Company and be liable for the credit
balance in the Capacity Account. The Company agrees to notify QF
monthly as to the current Capacity Account balance. Prior to reccipt
of Accelerated Capacity Payments, the QF shall execute a promise to
repay any credit balance in the Capacity Account; provided that the
entity issuing such promise, the form of the promise, and the means

of securing payment all shall be acceptable to the Company in its sole

discretion.
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ARTICLE IX:

9.1

8.5.5 The QF’s abligation to pay the credit balance in the Capacity

Account shall survive termination or expiration of this Agreement.

ENERGY PAYMENTS

For that electric energy received by the Company at the Point of

Delivery each month, the Company will pay the QF an amount computed as follows:

9.1.1 Prior to the Contract In-Service Date and for the duration of
an Event of Default or a Force Majeure Event declared by the QF
prior to a permitted redesignation of the Committed Capacity by the
QF, the QF will receive electric energy payments based on the
Company’s As-Available Energy Cost as calculated hourly in
accordance with FPSC Rule 25-17.0825; provided, however, that the
calculation shall be based on such rule as it may be amended from

time to time.,

9.1.2 Except as otherwise provided in section 9.1.1 hereof, for each
billing month beginning with the Contract In-Service Date, the QF will
receive electric energy payments based upon the Firm Energy Cost
calculated on an hour-by-hour basis as follows: (i) the product of the
average monthly inventory chargeout price of fuel burned at the
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit Variable O & M, if
applicable, for each hour that the Company would have had a unit
with these characteristics operating; and (ii) during all other hours, the

energy cost shall be equal to the As-Available Energy Cost.
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9.1.3 Energy payments shall be equal to the sum, over all hours
of the month, of the product of each hour’s energy cost as determined

pursuant to section 9.1.1 hereof or sectiorn 9.1.2 hereof, whichever is
applicable, and the energy received by the Company at the Point of

Delivery, plus the Performance Adjustment.

9.2  Energy payments pursuant ta sections 9.1.1 and 9.1.2 hereof shall be

subject to the Delivery Voltage Adjustment pursuant to Appendix C.

ARTICLE X: CHARGES TO THE QF

10.1 The Company shall bill and the QF shall pay all charges applicable

under this Agreement.

10.2 To the extent not otherwise included in the charges under section 10.1
hereof, the Company shall bill and the QF shall pay a monthly charge equal to any taxes,
assessments or other impositions for which the Company may be liable as a result of its
installation of facilities in cdnnection with this Agreement, its purchases of Committed
Capacity and electric energy from the QF or any other activity undertaken pursuant to this
Agreement. Such amounts billed shall not include any amounts (i) for which the Company
would have been liable had it generated or purchased from other sources an equivalent

amount of Committed Capacity and electric energy; or (ii) which are recovered by the
Company; or (iii) which are accrued in the Capacity Account pursuant to section 8.5.2

hereof.
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ARTICLE XI: METERING

11.1  All electric energy delivered to the Company shall be capable of being
measured hourly at the Point of Metering. All electric energy delivered to the Company
shall be adjusted for losses from the Point of Metering to the Point of Delivery. Metering
equipment required to measure electric energy delivered to the Company and the
telemetering equipment required to transmit such measurements to a location specified

by the Company shall be installed, calibrated and maintained by the Transmission Service

Utility.

11.2  All meter testing and related billing corrections, for electricity sold and
purchased by the Company, shall conform to the metering and billing guidelines contained
in FPSC Rules 25-6.052 through 25-6.060 and FPSC Rule 25-6.103, as they may be
amended from time to time, notwithstanding that such guidelines apply to the utility as the

seller of electricity.

11.3 The QF shall have the right to install, at its own expense, metering
equipment capable of mcaﬁuring encrgj on an hourly basis at the Point of Metering. At
the request of the QF, the Company shall provide the QF hourly energy cost data from
the Company’s system; provided that the QF agrees to reimburse the Company for its cost

to provide such data.
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ARTICLE XTI:  PAYMENT PROCEDURE

12.1  Bills shall be issued and payments shall be made monthly to the QF

and by the QF in accordance with the following procedures:

12.1.1 The capacity payment, if any, calculated for a given month
pursuant to Article VIII hereof shall be added to the electric energy
payment, if any, calculated for such month pursuant to Article IX
hereof, and the total shall be reduced by the amount of any payment
adjustments pursuant to section 7.3 hereof. The resulting amount, if
any, shall be tendered, with cost tabulations showing the basis for
payment, by. the Company to the QF as a single payment. Such
payments to the QF shall be due and payable twenty (20) business

days following the date the meters are read.

12.1.2 When any amount is owing from the QF, the Company shall
issue a monthly bill to the QF with cost tabulations showing the basis
for the charges. All amounts owing to the Company from the QF
shall be due and payable twenty (20) business days after the date of
- the Company’s billing statement. Amounts owing to the Company for
retail electric service shall be payable in accordance with the provisions

of the applicable rate schedule.

12.1.3 At the option of the QF, the Compény will provide a net
payment or net bill, whichever is applicable, that consolidates amounts

owing to the QF with amounts owing to the Company.
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12.1.4 Except for charges for retail electric service, any amount due
and payable from either Party to the other pursuant to this Agreement
that is not received by the due date shall accrue interest from the due

date at the rate specified in section 13.3 hereof.

ARTICLE XITl: ~ SECURITY GU |

13.1  Within sixty (60) days after the Contract Approval Date, the QF shall
post an Completion Security Guaranty with the Company equal 1o $10.00 per KW of
Committed Capacity to ensure completion of the Facility in a timely fashion as
contemplated by this Agreement. This Agreement shall terminate if the Completion
Security Guaranty is not tendered by the QF on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company cash in the form of a certified
check in an amount equal to the ‘Complction Security Guaranty; or (ii) provide the
Company an unconditional and irrevocable direct pay letter of credit or other promise to
pay such amount upon failure of the QF to perform its obligations under this Agreement;
provided that the entity issuing such promise, the form of the promise, and the means of
securing payment all shall be acceptable to the Company in its sole discretion.

13.2 From the date on which the QF first becomes entitled to capacity
payments under this Agreement through the remaining Term, the QF shall post an
Obefational Security Guaranty with the Company equal to $20.00 per KW of Committed
Capacity to ensure timely performance by the QF of its obligations under this Agreement.
The QF shall either: (i) pay the Company cash in the form of a certified check in an
amount equal to the Operational Security Guaranty; or (ii) provide the Company an
unconditional and irrevocable direct pay letter of credit or other promise to pay such
amount upon failure of the QF to perform its obligations under this Agreement; provided
that the entity issuing such promise, the form of the promise, and the means of securing

payment all shal} be acceptable to the Company in its sole discretion. Furthermore, if
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option (ii) is selected, the Operational Security Guaranty shall be increased monthly as if

it had accrued interest pursuant to section 13.3 hereof.

13.3  All Completion and Operational Security Guaranties paid in cash to
the Company shall accrue interest at a rate equal to the thirty (30) day highest grade

commercial paper rate as published in the Wall Street Journal on the first business day of

each month. Such interest shall be compounded monthly.

13.4 If the Facility achieves Commercial In-Service Status on or before the
Contract In-Service Date, the Company shall refund to the QF any cash Completion
Security t‘:uaranty and accrued interest within thirty (30) days thereafter and shall cancel
any other form of Completion Security Guaranty which the Company has accepted in lieu
of a cash deposit. If the Facility fails to achieve Commercial In-Service Status on or
before the Contract In-Service Date for any reason, inciuding Force Majeure Events,
except as provided in section 4.2.2 hereof, then in addition to any other rights or
obligations of the Parties, the QF shall immediately forfeit and the Company, in lieu of any
other remedies except as provided in section 15.1.6 hereof, shall retain any cash
Completion Security Guaranty and accrued interest, and any other form of Completion

Security Guaranty which the Company has accepted in lieu of a cash deposit shall become

immediately due and payable to the Company.

A 13.5 Upon conclusion of the Term of this Agreement, without early
termination bj.f either Party, the Company shall refund to the QF any cash Operational
Security Guaranty and accrued interest within thirty (30) days thereafter and shall cancel
any other form of Operational Security Guaranty which the Company has accepted in lieu
of a cash deposit. Upon any earlier termination of this Agreement for any reason,

_ including Force Majeure Events, but excluding an early termination by the QF permitted
pursuant to this Agreement, then in addition to any other rights or obligation of the
Parties, the QF shall immediately forfeit and the Company shall retain the Operational

Security Guaranty and accrued interest, and any other form of Operational Security
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Guaranty which the Company has accepted in lieu of a cash deposit shall become

immediately due and payable to the Company.

ARTICLE XIV: REPRESENTATIONS, WARRANTIES AND COVENANTS

141 The QF makes the following additional representations, warranties and

covenants as the basis for the benefits and obligations contained in this Agreement:

14.1.1 The QF represents and warrants that it is a political subdivision
of the State of Florida in good standing under the laws of the State
of Florida and is qualified to do business under the laws of the State

of Florida.

14.1.2 The QF represents, covenants and warrants that, to the best
of the QF’s knowledge, throughout the Term of this Agreement the
QF will be in compliance with, or will have acted in good faith and
‘used its best efforts to be in compliance with, all laws, judicial and
administrative orders, rules and regulations, with respect to the
ownership and operation of the Facility, including but not limited to
applicable certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if applicable, the mitigation of

environmental impacts.

14.1.3 The QF represents and warrants that it is not prohibited by ahy
law or contract from entering into this Agreement and discharging and
performing all covenants and obligations on its part to be performed

pursuant to this Agreement.
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14.1.4 The QF represents and warrants that there is no pcndi-r;g. :)r
threatened action or proceeding affecting the QF before any court,
governmental agency or arbitrator that could reasonably be expected
to affect materially and adversely the ability of the QF to perform its
obligations hereunder, or which purports to affect the legality, validity

or enforceability of this Agreement.

14.2  All representations and warranties made by the QF in or under this

Agreement shall survive the execution and delivery of this Agreement and any action taken

pursuant hereto.

ARTICLE XV:

EVENTS OF DEFAULT; REMEDIES

15.1 PRE-OPERATIONAL EVENTS OF DEFAULT

Any one or more of the following events occurring before the Contract In-

Service Date, except events caused by the Company, shall constitute a Pre-Operational

Event of Default and shall give the Company the right to exercise, without limitation, the

remedies specified under section 15.2 hereof:

15.1.1 The QF, without a prior assignment permitted pursuant to
Article XXIII hereof, becomes insolvent, becomes subject to

bankruptcy or receivership proceedings, or dissolves as a legal business

entity.

15.1.2 Any representation or warranty furnished by the QF to the
Company is false or misleading in any material respect when made and

the QF fails to conform to said representation or warranty within sixty
(60) days after a demand by the Company to do so.
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15.1.3 The QF has not entered into the Transmission Service
Agreement which has been approved or acccptc'd‘ for filing by the
FERC on or before the date specified in Article IV hereof, as
extended only pursuant to said Article IV,

15.1.4 The Construction Commencement Date has not occurred on
or before the date specified in Article IV hereof, as extended only
pursuant to said Article IV.

15.1.5 The QF fails to diligently pursue construction of the Facility

after the Construction Commencement Date.

15.1.6 The Facility fails to achieve Commercial In-Service Status on
or before the Contract In-Service Date unless the QF notifies the
Company on or before the Contract In-Service Date that it agrees to
pay the Company in weekly installments in cash or certified check an
amount equal to $0.15 per KW times the Committed Capacity
specified in section 7.1 hereof for every day between the date that the
Facility achieves Commercial In-Service Status and the Contract In-
Service Date and the Facility subsequently achieves Commercial In-
Service Status no later than ninety (90) days after the Contract In-

Service Date.

15.1.7 The QF fails to comply with any other material terms and
conditions of this Agreement and fails to conform to said term and
condition within sixty (60) days after a demand by the Company to do

50.
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152 REMEDIES FOR PRE-OP TION
DEFAULT

For any Pre-Operational Event of Default specified under section 15.1 hereof,
the Company may, in its sole discretion and without an clection of one remedy to the

exclusion of the other remedy, take any of the actions pursuant to sections 15.2.1 and

15.2.2 hereof; provided, however, that the Company shall first exercise the remedy pursuant
to section 15.2.1 hereof if (i) the Construction Commencement Date has occurred on or

before the date specified in Article IV hereof, as extended only pursuant to said Article
IV; and (ii) the QF is not in arrears for any monies owed to the Company pursuant to

this Agreement.

15.2.1 Renegotiate any applicable provisions of this Agreement with
the QF when necessary to preserve its validity. If the Parties cannot
agree within thirty (30) days from the date of the Pre-Operational
Event of Dcfauli, the Company shall have the right to exercise the

remedy pursuant to section 15.2.2 hereof.

15.2.2 Terminate this Agreement.

153 OPERATIONAL EVENTS OF DEFAULT

Any one or more of the following events except events caused by Force
Majeure Events unless otherwise stated, occurring on or after the Contract In-Service Date
shall constitute an Operational Event of Default by the QF and shall give the Company

the right, without limitation, to exercise the remedies under section 15.4 hereof:



15.3.1 The Operational Security Guaranty required under Article XIII
is not tendered on or before the applicable due date specified in the
Article.

15.3.2 The QF fails upon request by the Company pursuant to section
7.6 hereof to re-demonstrate the Facility’s Commercial In-Service

Status to the satisfaction of the Company.

15.3.3 The QF fails for any reason, including Force Majeure Events,
to qualify for capacity payments under Article VIII hereof for any

consecutive twenty-four (24) month period.

15.3.4 The QF, without a prior assignment permitted pursuant to
Article XXIII hereof, becomes insolvent, becomes subject to

bankruptcy or receivership proceedings, or dissolves as a legal business

entity.

15.3.5 The QF fails to perform or comply with any other material
terms and conditions of this Agreement and fails to conform to said
term and conditions within sixty (60) days after a demand by the

Company to do so.
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154 REMEDIES FOR OPERATIONAL EVENTS
0] FAULT

For any Operational Event of Default specified under section 15.3 hereof,
the Company may, without an election of one remedy to the exclusion of the other

remedies, take any of the actions pursvant to sections 15.4.1, 15.4.2, and 15.4.3 hereof;

provided, however, that the Company shall first exercise the remedy pursuant to section
15.4.1 hereof except for an Operational Event of Default pursuant to section 15.3.3 hereof.

15.4.1 Allow the QF a reasonable opportunity to cure the Operational
Event of Default and suspend its capacity payment obligations upon
written notice whereupon the QF shall be entitled only to energy

payments calculated pursuant to section 9.1.1 hereof. Thereafter, if
the Operational Event of Default is cured: (i) capacity payments shall

resume and subsequent energy payments shall be paid pursuant to
section 9.1.2 hereof; and (ii) the On-Peak Capacity Factor shall be

calculated on the assumption that the first full month after the
Operational Event of Default is cured is the first month that the On-

Peak Capacity factor is calculated.

15.4.2 Terminate this Agreement.

15.4.3 Exercise all remedies available at law or in equity.
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ARTICLE XVI:  PERMITS

The QF hereby agrees to seek to obtain, at its sole expense, any and all
governmental permits, certificates, or other authorization the QF is required to obtain as
a prerequisite ta engaging in the activities provided for in this Agreement. The Company
hereby agrees, at the QF’s expense, to seek to obtain any and all governmental permits,
certificates, or other authorization the Company is required to obtain as a prerequisite to

engaging in the activities provided for in this Agreement.

ARTICLE XVII: INDEMNIFICATION

The QF agrees to indemnify and save harmless the Company and its
employees, officers, and directors against any and all liability, loss, damage, costs or
expense which the Company, its employees, officers and directors may hereafter incur,
suffer or be required to pay by reason of negligence on the part of the QF in performing
its obligations pursuant to this Agreement or the QF’s failure to abide by the provisions
of this Agreement. The Company agrees to indemnify and save harmless the QF and its
employees, officers, and directors against any and all liability, loss, damage, cost or expense
which the QF, its employees, officers, and directors may hereafter incur, suffer, or be
required to pay by reason of negligence on the part of the Company in performing its
obligations pursuant to this Agreement or the Company'’s failure to abide by the provisions
of this Agreement. The QF agrees to include the Company as an additional insured in any
liability insurance policy or policies the QF obtains to protect the QF’s interests with

respect to the QF’s indemnity and hold harmless assurance to the Company contained in

Article XVII.
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ARTICLE XVIII: EXCLUSION OF INCIDENTAL
CONSEQUENTIAL, AND INDIRECT DAMAGES

Neither Party shall be liable to the other for incidental, consequential or
indirect damageé, including, but not limited to, the cost of replacement capacity and energy

(except as provided for in section 7.3 hereof), whether arising in contract, tort, or

otherwise.

ARTICLE XTX: = RESERVED

-32.
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ARTICLE XX: REGULATORY CHANGES

20.1 The Parties agree that the Company’s payment obligations under this
Agreement are expressly conditioned upon the mutual commitments set forth in this
Agreement and upon the Company’s being fully reimbursed for all payments to the QF
through the Fuel and Purchased Power Costs Recovery Clause or other authorized rates
or charges. Notwithstanding any other provision of this Agreement, should the Company
at any time during the Term of this Agreement be denied the FPSC’s or the FERC’s
authorization, or the authorization of any other regulatory bodies which in the future may
have jurisdiction over the Company’s rates and charges, to recover from its customers all
payments required to be made to the QF under the terms of this Agreement, payments
to the QF from the Company shall be reduced accordingly. Neither Party shall initiate any
action to deny recovery of payments under this Agreement and each Party shall participate
in defending all terms and conditions of this Agreement, including, without limitation, the
payment levels specified in this Agreement. Any amounts initially recovered by the
Company from its ratepayers but for which recovery is subsequently disallowed by the
FPSC or the FERC and charged back to the Company may be off-set or credited against
subsequent payments made by the Company for purchases from the QF, or alternatively,
shall be repaid by the QF. If any disallowance is subsequently reversed, the Company shall
repay the QF such disaliowed payments with interest at the rate specified in section 13.3

hereof to the extent such payments and interest are recovered by the Company.

20.2 If the QF’s payments are reduced pursuant to section 20.1 hereof, the
QF may terminate this Agreement upon thirty (30) days notice; provided that the QF gives

the Company written notice of said termination within eighteen (18) months after the

effective date of such reduction in the QF’s payments.
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ARTICLE XXI:  FORCE MAJEURE

21.1 If either Party because of Force Majeure Event is rendered wholly or
partly unable to perform its obligations under this Agreement, other than the obligation
of that Party to make payments of money, that Party shall, except as otherwise provided

in this Agreement, be excused from whatever performance is affected by the Force

Majeure Event to the extent so affected, provided that:

21.1.1 The non-performing Party, as soon as possible after it becomes
aware of its inability to perform, shall declare a Force Majeure Event
and give the other Party written notice of the particulars of the
occurrence(s), including without limitation, the nature, cause, and date
and time of commencement of the occurrence(s), the anticipated scope

and duration of any delay, and any date(s) that may be affected

thereby.

21.1.2 The suspension of performance is of no greater scope and of

no Jonger duration than is required by the Force Majeure Event.

21.1.3 Obligations of either Party which arose before the occurrence

causing the suspension of performance are not excused as a result of

the occurrence.

21.1.4 The non-performing Party uses its best efforts to remedy its
inability to perform with all reasonable dispatch; provided, however,
that nothing contained herein shall require the settlement of any strike,
walkout, lockout or other labor dispute on terms which, in the sole
judgment of the affected Party, are contrary to its interests. It is

understood and agreed that the settlement of strikes, walkouts,
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lockouts or other labor disputes shall be entirely within the discretion

of the affected Party.

21.1.5 When the noh-performing Party is able to resume performance
of its obligations under this Agreement, that Party shall so notify the

other Party in writing.

212 Unless and until the QF temporarily redesignates the Committed
Capacity pursuant to section 7.4 hereof, no capacity payment obligation pursuant to Article
VII hereof shall accrue during any period of a declared Force Majeure Event pursuant to
section 21.1.1 through 21.1.5. During any such period, the Company will pay for such

energy as may be received and accepted pursuant to section 9.1.1 hereof.

213 If the QF temporarily or permanently redesignates the Committed
Capacity pursuant to section 7.4 hereof, then capacity payment obligations shall thereafter
resume at the applicable redesignated level and the Company will resume energy payments

pursuant to section 9.1.2 hereof.

ARTICIE XXII: FACILITY RESPONSIBILITY AND ACCESS

22.1 Representatives of the Company shall at all reasonable times have
access to the Facility and to property owned or controlled by the QF for the purpose of
inspecting, testing, and obtaining other technical information deemed necessary by the
Company in connection with this Agreement. Any inspections or testing by the Company

shall not relieve the QF of its obligation to maintain the Facility.

222 In no event shall any Company statement, representation, or lack
thereof, either express or implied, relieve the QF of its exclusive responsibility for the
Facility and its exclusive obligations with the Transmission Service Utility. Any Company

inspection of property or equipment owned or controlled by the QF or the Transmission
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Service Utility, or any Company review of or consent to the QF’s or the Transmission
Service Utility's plans, shall not be construed as endorsing the design, fitness or aperation

of the Facility or the Transmission Service Utility’s equipment nor as a warranty or.

guarantee.

223 The QF shall reactivate the Facility and shall arrange for the
Transmission Service Utility’s delivery of electric energy to the Point of Delivery at its own
expense if either the Facility or the equipment of the Transmission Service Utility is
rendered inoperable due to actions of the QF or its agents, or a Force Majeure Event.
The Company shall reactivate the Company’s Interconnection Facilities at jts own expense

if the same are rendered inoperable due to actions of the Company or its agents, or a

Force Majeure Event.

ARTICLE XXIII: SUCCESSORS AND ASSIGNS

Neither Party shall have the right to assign its obligations, benefits, and duties

without the written consent of the other Party, which shall not be unreasonably withheld

or delayed.
ARTIC ~ ATMER

igreement, the Company does not, nor should it be
cor or financial support for the benefit of any third parties
lending moiw, other transactions with the QF or any assignee of this

Agreement, nor does it ... : any third party beneficiary rights. Nothing contained in this
Agreement shall be construed to create an association, trust, partnership, or joint venture
between the Parties. No payment by the Company to the QF for energy or capacity shall
be construed as payment by the Company for the acquisition of any ownership or property

interest in the Facility.
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The failure of either Party to insist in any one or more instances upon strict
performance of any of the provisions of this Agreement or to take advantage of any of its
rights under this Agreement shall not be construed as a general waiver of any such
provision or the relinquishment of any such right, but the same shall continue and remain

in full force and effect, except with respect to the particular instance or instances.

TICLE XXVI: COMP REEMENT

The terms and provisions contained in this Agreement constitute the entire
agreement between the Parties and shall supersede all previous communications,
representations, or agreements, either verbal or written, between the Parties with respect

to the Facility and this Agreement.

ARTICLE XXVII: COUNTERPARTS

This Agreement may be executed in any number of counterparts, and each

executed counterpart shall have the same force and effect as an original instrument.

-37-
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28.1 Any non-emergency or operational natice, request, consent, payment

or other communication made pursuant to this Agreement to be given by one Party to the

other Party shall be in writing, either personalily delivered or mailed to the representative
of said other Party designated in this section, and shall be deemed to be given when

received. Notices and other communications by the Company to the QF shall be

addressed to:

~ Dennis Carter
Assistant County Manager

Metro-Dade Center
111 NW.1st. St., 29th Floor

Miami, Fla. 33128

and

Gail Fels
Assistant County Attorney

Metro-Dade Center
111 NW 1st. St., Suite 2800

Miami, Fla. 33128

Notices to the Company shall be addressed to:

Manager, Cogeneration Contracts & Administration

Florida Power Corporation
P. O. Box 14042
St. Petersburg, FL. 33733

-38-
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282 Communications made for emergency or operational reasons may be

made to the following persons and shall thereafter be confirmed promiptly in writing.

To The Company: System Dispatcher on Duty

Title: System Dispatcher
Telephone: (813)866-5888
Telecopier: (813)384-7865

To The QF: Name:Juan Portuondo

Title: President, Montenay International Corp
Telephone: 305/372-8075
Telecopier: 305/381-8808

28.3 Either Party may change its representatives in sections 28.1 or 28.2 by

prior written notice to the other Party.

28.4 The Parties’ representatives designated above shall have full authority
to act for their respective principals in all technical matters relating to the performance of
this Agreement. However, they shall not have the authority to amend, modify, or waive

any provision of this Agreement.

ARTICLE XXIX: SECTION HEADINGS FOR CONVENIENCE

Article or section headings appearing in this Agreement are inserted for

convenience only and shall not be construed as interpretations of text.

ARTICLE XXX: GOVERNING LAW

The interpretation and performance of this Agreement and each of its

provisions shall be governed by the laws of the State of Florida.
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IN WITNESS WHEREOF, the QF and the Company have caused this
Agreement to be executed by their duly authorized representatives on the day and ycar"

first abo_vc written.

The Qualifying Facility:

S, V25>

ASSISTANT COUNTY MANAGER

Title:

Date: %@/

ATTEST:
ol [l




APPENDIX A

INTERCONNECTION SCHEDULING AND COST RESPONSIBILITY

10 Purpose.

This appendix provides the procedures for the scheduling of construction for
the Company’s Interconnection Facilities as well as the cost responsibility of the QF for
the payment of Interconnection Costs. This appendix applies to all QF’s, whether or not
their Facility will be directly interconnected with the Company’s system. All requirements

contained herein shall apply in addition to and not in lieu of the provisions of the

Agreement.

20 Submission of Pl d lopment 0
Interconnection Schedules and t imates.

2.1  No later than sixty (60) days after the Contract Approval Date, the
QF shall specify the date it desires the Company’s Interconnection Facilities to be available
for receipt of the electric energy and shal! provide a preliminary written description of the

‘Facility and the QF’s anticipated arrangements with the Transmission Service Utility,

including, without limitation, a one-line diagram, anticipated Facility site data and any
additional facilities anticipated to be needed by the Transmission Service Utility. Based
upon the information provided, the Company shall develop preliminary written
Interconnection Costs and scheduling estimates for the Company’s Interconnection Facilities
within sixty (60) days after the information is provided. The schedule developed hereunder
will indicate when the QF’s final electrical plans must be submitted to the Company

pursuant to section 2.2 hereof.




22 The QF shall submit the Facility's final efectrical plans and all revisions
to the information previously submitted under section 2.1 hereof to the Company no later
than the date specified under section 2.1 hereof, unless such date is modified in the
Company’s reasonable discretion. Based upon the information provided and within sixty
(60) days after the information is provided, the Company shall update its written
Interconnection Costs and schedule estimates, provide the estimated time period required
for construction of the Company’s Interconnection Facilities, and specify the date by which
the Company must receive notice from the QF to initiate construction, which date shali,
to the extent practical, be consistent with the QF’s schedule for delivery of energy into the
Company’s system. The final electrical plans shall include the following information, unless

all or a portion of such information is waived by the Company in its discretion:

Physical layout drawings, including dimensions;

b. All associated equipment specifications and characteristics including
technical parameters, ratings, basic impulse ievels, electrical main one-
line diagrams, schematic diagrams, system protections, frequency,
voltage, current and interconnection distance;

c. Functional and logic diagrams, control and meter diagrams, conductor
sizes and length, and any other relevant data which might be necessary
ta understand the Facility’s proposed system and to be able to make
a coordinated systen;

: d. Power requirements in watts and vars;

e. Expected radio-noise, harmonic generation and telephone interference
factor; ' ) |

f. Synchronizing methods; and

g Facility operating/instruction manuals.

h. Detailed description of the facilities to be utilized by the Transmission

Service Utility to deliver énc_rgy to the Point of Delivery.



23  Any subsequent change in the final electrical plans shall be submitted
to the Company and it is understood and agreed that any such changes may affect the

Company’s schedules and Interconnection Costs as previously estimated.

24  The QF shall pay the actual costs incurred by the Company to develop
all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any changes proposed
~ by the QF under section 2.3 hereof, as such costs are billed pursuant to Article XII of the
Agreement. At the Company’s option, advance payment for these cost estimates may be
required, in which event the Company will issue an adjusted bill reflecting actual costs

following completion of the cost estimates.

2.5  The Panties agree that any cost or scheduling estimates provided by
the Company hereunder shall be prepared in good faith but shall not be binding. The
Company may modify such schedules as necessary to accommodate contingencies that
affect the Company’s ability to initiate or complete the Company’s Interconnection

Facilities and actual costs will be used as the basis for all final charges hereunder.

30 Payment Obligations for Interconnection Costs.

3.1  The Company shall have no obligation to initiate construction of the
Company’s Interconnection Facilities prior to a written notice from the QF agreeing to the
. Company’s interconnection design requirements and notifying the Company to initiate its
activities to construct the Company’s Interconnection Facilities; provided, however, that
such notice shall be received not later than the daie specified by the Company under
section 2.2 hereof. The QF shall be liable for and agrees to pay all Interconnection Costs

incurred by the Company on or after the specified date for initiation of construction.




32 The QF agrees to pay all of the Company's actual Interconnection
Costs as such costs are incurred and billed in accordance with Article XII of the

Agreement. Such amounts shall be billed pursuant to section 3.2.1 if the QF elects the
payment option permitted by FPSC Rule 25-17.087(4). Otherwise the QF shall be billed

pursuant to section 3.2.2.

3.2.1

3.2.2

Upon a showing of credit worthiness, the QF shall have
the option of making monthly installment payments for
Interconnection Costs aver a period no longer than thirty
six (36) months. The period selected is months.
Principal payments will be based on the estimated
Interconnection Costs less the Interconnection Costs
Offset, divided by the repayment period in months to
determine the monthly principal payment. Paymchts will
be invoiced in the first month following first incurrence
of Interconnection Costs by the Company. Invoices to
the QF will include principal payments plus interest on
the unpaid balance, if any, calculated at a rate equal to
the thirty (30) day highest grade commercial paper rate
as published in the Wall Street Journal on the first

. business day of each month. The final payment or

payments will be adjusted to cause the sum of principal
payments to equal the actual Interconnection Costs.

When Interconnection Costs are incurted by the

Company, such costs will be billed to the QF to the
extent that they exceed the Interconnection Costs Offset.

A4
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3.3 If the QF notifies the Company in writing to interrupt or cease
interconnection work at any time and for any reason, the QF shall nonetheless be obligated
to pay the Company for all costs incurred in connection with the Company’s
Interconnection Facilities through the date of Such notification and for all additional costs

for which the Company is responsible pursuant to binding contracts with third parties.

4.0 Payment Obligations for Operation, Maintenance and Repair
of the Company’s Interconnection Facilities

- The QF also agrees to pay monthly through the Term of the Agreement

for all costs associated with the operation, maintenance and repair of the Company’s

Interconnection Facilities, based on a percentage of the total Interconnection Costs net of

the Interconnection Costs Offset, as set forth in Appendix C.
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APPEIDIX L -
RATES FOR PURCRASE OF FIRN CAPACITY A EMERGY

FRON A QUALIFYING FACILITY

SCHEDULE 1
GENERAL INFORMATION FOR 1991 COWUSTION TURBINE WY

NER.
YEAR OF AVOIDED WNIT = 1991
AVOIDED UNIT FUEL REFERENCE PLANT = BARTOW CT UNITS

RAT TA
AVOIDED UMIT VARIASLE Ok COSTS IN 1/90 S's = $1. 7% /MM

SYSTEM VARIASLE OIX COSTS IN 1/90 $'s = $0.592/wM
ANNUAL ESCALATION RATE OF ORM COSTS = 5.10%
NINIMUM ON-PEAX CAPACITY FACTOR » $0.0X

AVOIDED UNIT HNEAT RATE = 12,430 BTU/KWH

TYPE OF FUEL = DISTILLATE

-PEAK W
(1) FOR TNE CALENDAR MOMTHS OF WOVEMBER THROUGH MARCH,

ALL DAYS: 6:00 AM, TO 12:00 NOON, AND
5:00 P.M, TO 10:00 P.NM. ’
(2) FOR THE CALENDAR MONTHS OF APRIL THROUGH OCTOBER,
ALL DAYS: 11:00 AMNM. 10 10:00 P.M.

Page 1 of )
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m
CALENDAR
YEAR

1991
1992

2021
2023
MOTES:

(a)

(bl

APPENDIX C
BATES FOR PURCHASE OF FIEBN CAPACITY AMD EMERGY
FROM A CGUALIFYING FACILITY
SOEDWLE 2
Peyments for Avoided 1991 Combumtion Turbine Unit Page 1 of 9

Fuet Muttiplier = 1.0

(2) : 3) &) (5) 4)
PACITY PA NT - $/KW TH ENERGY PAYMENT - $aM (¢)
_MORMAL PAYMENT RATE ACCELERATED PAYMENT RATE (b) CESTIMATED)
FUEL ] 101AL
3.9 29.78 0.76 30.54
4.17 3t1.62 0.80 32.42
4£.37 3.2 0.84 35.12
4.5% 39.75 0.88 40.63
4.84 &4 .64 0.93 45.57
5.08 £7.98 0.98 48,95
5.33 52.63 1.03 53.66
5.61 55.82 1.08 $6.90
5.90 53.70 1.13 54,83
6.20 58.78 1.1%9 59.97
6.51 56.42 1.25 57.67
6.84 62.36 1.32 43.63
7.% 66,48 1.38 67.84
- T.56 T2.25 1.45 3.7
7.9 79.70 1.53 3.3
8.3 83.76 1.61 85.37
8.7 88.04 1.6%9 39.73%
9.2 92.53 1.77 94.30
9.70 97.25 1.8 99.11
10.1¢% 102.20 1.96 104.16
10.7M 107.42 2.06 109.48
1.8 112.90 2.16 115.06
11.83 118.65 2.27 1206.92
12.43 126.70 2.39 127.09
13.07 131.06 2.5 133.57
13.73 137.75 2.5k 140.39
14,43 144,77 2.7 147.55
15.17 152.16 2.92 155.08
15.94 15¢.92 3.07 162.99
16.7% 168.07 3.22 m.x
17.61 - 176.64 3.38 180.02
18.51 125.65 3.56 189.21
19.46(9) 195.12 3.74 198.85

1f the Term of the Agreement is extended beyond 2023 puyrsusnt to Article 1V hereof, the
normal payment rate schedule shail be escelated at 5.1X per yesr.

The OF may structure an sccelerated payment rate schedule that has the same or lower net
present value over the Term as the normal payment rate schedule using the discount rate
specified in section 8.5.3 hereof and which sssumes the Contract In-Service Date specified s
of the Execution Date. At the request of the QF prior to the commencement of capacity
payments of if the Contract In-Service Date differs from the date specified as of the Execution
Date, the accelersted payment rate schedule in this schedule will be recalculated so that tho
ratio of the net present value as of Jenuary 1, 1991, of the recalculated schedule %o tho
normal payment schecdule over the Term is not increased.

(c) Information provided is estimated and excludes the Delivery Voltage Adjustment,
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AFPEDIX €
RATES FOR PURCNASE OF FIRN CAPACITY AlD EMERGY
FRCI A GRALIFYING FACILITY :

3
GENERAL INFORMATION FOR 1991 PULVERIZED COAL UMIY Page { of 1

YEAR OF AVOIOED UNIT = 1991
AVOIDED UMIT FUEL REFERENCE PLANT = CRYSTAL RIVER uyItTs 142

QPERATING DAYA
AVOIDED IMIT VARIASLE OBM COSTS 1K 1/90 $'s = $4.35/M (Option A only)

ANNUAL ESCALATION RATE OF OEM COSTS = 5.10X
KINIMM ON-PEAK CAPACITY FACTOR = 83.0X

AVOIDED URIT NEAT RATE = 9,830 STU/KWH
TYPE OF FUEL = COAL WITH 1.15% SULFUR BY WEIGNT MAXIMUM AT 11,000 BTU/LS.,
ADJUSTABLE [N OIRECT PROPORTION TO THE RTU/LS. OF COAL

L
(1) FOR THE CALEKDAR -MONTHS OF NOVEMBER THROUGH WARCN,

ALL DAYS: 6:00 A.M. TO 12:00 NOOM, AND

5:00 P.X. TO 10:00 P.M.

{2) FOR TME CALENDAR MONTHS OF APRIL THROUGH OCTOBER,
ALL DAYS: 11:00 A.M, TO 10:00 PN,

- |
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APPENDIX C
RATES FOR PURCRASE OF FIRM CAPACITY AND EMERGY
- FROMC A QUALIFYING, FACILITY
R L ';,V_ ";;:
SCHEDILE 4 i
Payments for Avoided 1991 Pulwverized Coal uUnit Page 1 of 3
Option A
Fuel multiplier = 1.0

19 }) (2) h (&) (5) (&)

EPAQITY PAYMENY - S‘!!tﬂ TH ENEREY PAYMENT - S{ﬂ (4]

CALENDAR  __NORMAL PAYMENT RATE _ ACCELERATED PAYWEWT RATE (b) (ESTIWATED)

—YEAR BEL Qi TOTAL
1991 10.92 . 21.07 4,70 25.77
1992 11.48 21.94 4.9 26 .88
1993 12.07 22.86 S.19 28.05
1996 - 12.68 23.87 S.45 29.32
1995 13.32 25.09 .73 30.82
1996 14.00 26.37 6.02 32.39
1997 e 1%.72 2r.M 6.33 34.04
1998 15.46 29.13 6,65 35.78
1909 16.25% 30.461 .99 37.60
2000 17.08 32.17 ?.35 39.52
2001 17.9% 33.81 .73 £1.54
2002 18.87 35.54 §.12 43.66
2003 19.83 37.35 8.53 &5.88
2004 20.85 19.26 8.97 3.3
2005 21.91 41,26 .43 50.69
2004 23.02 43.36 9.9 53.27
2007 24,20 45.57 10.41 55.98
2008 25.43 4&7.90 10.94 58.84
2009 -2b.Th 50.34 11.50 61,54
2010 28.09 52.91 12.09 &5.00
2011 29.53 55.461% 12.70 68.31
2012 31.04 £8.44 13.35 n.mw
2013 32. 61,42 14.03 75.45
2014 34.28 64 .55 14.75 7%.30
2015 34.03 67.85 15.50 23.35
2016 37.8 .3 16.29 87.60
2017 39.80 74.%4 17.12 92.06
2018 41.82 n.m 18.00 96,77
2019 43,96 82.78 8.1 161.69
2020 %6.20 ar.01 19.88 106.89
2021 48,56 91.45 20.89 1912.34
2022 51.03 95.11 21.96 118.067
2023 53.64(a} 101,11 23.08 124.1%
NOTES:

(s) I1f the Term of the Agreement is extended beyond 2023 pursusnt to Article IV hereof, the normal
payment rate schedule shall be escalated at 5.1X per yesr.

(b) The OF mey structure an accelerated psyment raste schedule that has the some or lower net
present value over the Term as the normal payment rate schedule using the discount rate
specified in section B8.5.3 hereof snd which assumes the Contract In-Service Date specitied as
of the Execution Date, At the request of .the OF prior to the commencement of capacity
peyments or if the Contract In-Service Date differs from the date specified as of the Execution
Date, the sccelerated payment rate schedule in this schedule will be recalculated so that the
ratio of the net prezent value as of Jenuary 1, 1991, of the recalculated schecuie to the
normal payment schedule over the Term is not increased.

(¢} Information provided ix estimated and uéliﬁei tvli'o'(‘h'elivery Voltage Adjustment.
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CALENDAR
YEAR

1991
1992
1993
1994
1995
1996
197
1998
1959
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
201G
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

NOTES:

(a)

)

APPERIX € o
BATES FOR PURCHASE OF “FIRN CAPACITY AMD EXERGY .
FROM A QUALTFYING _m:u.:‘nv
e W Pa 2 }
payments for Avoided 1991 Pulverized Coal Unit Page 2 of 3
option B

Fusl Multiplier = 1.0

) 3 3
CAPACITY PAYKENT - S/KN/WONTH ENERGY PATMENT - $O%M (c)
MORMAL PAYMENT RATE ACCELERATED PAYMENT RATE (D) ;gg?pu;gm
EVEL
13.77 21.07
14,47 21.%
15.21 ‘ 22.86
15.98 23.67
16.80 : 25.09
17.65 26.37
18.55 27.N
19.49 29.13
20.49 30.61
21.54 32.17
22.63 _ 33.81
3.7 35.54
25.00 37.35
26,28 39.26
27.62 41.26
29.02 43.36
30.51 45.57
32.07 47.90
33.7 50.34
35.42 52.91
37.23 55.59
39.13 58.44
4.1 61.42
£3.22 64.55
&5.42 67.85
41.73 71,34
50.47 T
52.73 78.77
55.42 82.78
58.25 87.01
61.22 , 91.45
64,33 96.11
67.62(n) ' 101.01

1f the Term of the Agreement is extended beyond 2023 pursusnt to Article IV hereof, the
rormal payment rate schedule shall be escalated at 5.1% per year.

The QF may structure an accelerated payment rate schedule that has the same or lower net
present value over the Term o3 cthe normsl payment -rate schedule using the discount rate
specitied in section B.5.3 hereof snd which assumes the Contrect In-Service Date specified as
of the Execution Date. At the request of the OF prior to the cosmencement of capacity
payments or {f the Contract In-$arvice Oate ditters from the date specifisd as of the
Execution Date, the sccelerated payment rate schedule in this schedule will be recalculated
so that the ratfo of the net present value ss of January 1, 1991, of the recalculated
schedule to the norsal payment scheduls over the Term {s not fncrensed.

(c) informstion provided is estimated and excludes tht Delivery Yoltage Adjustment.
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CALENDAR
YEAR

1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

ROTES:

(a)

14-))

APPEIDIX €
RATES FOR PURCHASE OF FIRM CAPACITY AN EMERGY
FROM A QUALIFYING FACILITY ‘
SOEDULE 4
Paymonits for Awvoided 1991 ﬂ.llveriznd Coal Unit Page 3 of 3
Option C

Fuel Multiplier = 0.3

2) 3) (&)
__CAPACITY PAYMENT - $/XW/MONTH ENERGY PAYMENT - $nem (c)
NORMAL PAYMENT RATE ACCELERATED PAYMENT RATE _(b) {ESTIMATED)
16.37 146.84
17.18 17.55
18.04 18.29
18.93 19.10
19.90 20.07
20.91 2 21.10
21.98 22.17
23.09 i 23.30
24.27 24 .49
25.52 25.74
26.81 : 27.05
28.18 28.43
29.62 29.88
31.13 31.41
32.n 33.01
34.38 3%.69
36,14 34.46
37.99 38.32
30.93 &0.27
41.96 42.33
&.10 &4 .49
44.35 46.75
48.70 £9.14
51,20 51.64
$3.81 54.28
56.54 . — 57.05
59.43 59.95
62.47 63.02
65.65 66.22
49.00 £9.61
72.52 73.16
76.21 76.89
20.11¢e) 80.81

1f the Term of the Agreement is extended beyond 2023 pursuant to Article 1V hereof, the
normal peyment rate schedule shall be escalated at 5.1% per year.

The QF may structure sn asccelerated payment rate schecdule that has the same or lower net
present vaiue over the Term a3 the normal psyment rate schedule using the discount rate
specified in section 8.5.3 hereof and which assumes the Contract !n-Service Date specified as
of the Execution Date. At the request of the QF prior to the commencement of capacity
payments or {f the Contrsct In-Service Date differs from the date specified as of the
Execution Date, the sccelersted payment rate schedule in this schedule willi be recalculated
so the ratic of the net present value as of January 1, 1991, of the recalculated schedule
to the normal payment schedule over the Term is not increased,

(c) Information provided s .estimated and excludes the Delivery Voltage Adjustment.
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APPENDIX C T
RATES FOR PURCHASE OF FIRM CAPACITY AND ENERGY
FROM A OUALIFYING FACILITY

SCHEDIRE 5
Capacity Psymnt Adjustment for On-Pesk Capecity Factor

CAPACITY PAYMENT

AD JUSTMENT
WULTIPLYING
_0.P.C.F, FACTOR
Greater than or Equal teo
the Committed O.P.C.F. 1.0
—
G.P.C.F.
Frem 50.0% to
the Committed O.P.C.F. Committed 0O.P.C.F.
Below 50.0% 1]

NOTE: O.P.C.F. = On-Pesk Capacity Factor

Page 1 of 1




APPENDIX C
RATES FOR PURCMASE OF FIEX CAPACITY AND ENERGY
FROM A QUALIFYING FACILITY

SCHEDULE &
Performance Adjustment Page 1 of 1

The Performsnce Adjustment provision of Article IX in this Agresment shall be calculsted as follows
esch month after the Contract In-Service Date for all hours in the month:

bt ooy

z PERAD J; = M - (CC x 1.0 hr. x CF/100)) x (EPY, - EP2)
far i Bet howr

PERADJ; = the Performance Adjustment for hour §.

0, = the hourly energy deliversd to the Company by the QF during hour .

c = the Comitted Capacity in K.

CF = if the On-Pesk Capacity Factor (X) fis 50.0X or greater, then CF equals the lesser of
(a) the Comitted On-Peak Capecity Fsctor (%) or (b) the On-Peak Capacity Fasctor (X);
if the On-Peak Capacity Factor is less than 50.0X, then CF equals zero.

EPY, = the As-Available Energy Cost in S/ for heur i.

P = the Firm Emergy Cost in $/KWM for hour |.

Note:

The Perforsance Adjustment shall not apply tc any hour in which the
following cordition occurs:

(a) the energy peyment fis determined on the basis of the of
As-Available Energy Cost;

tb) the Company cannot perform its obligation to receive all’
energy which the QF has mede available for sale at the

point of Delivery;

(¢) the Firm Energy Cost exceeds the As-Available Energy Cost.
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APPENDIX C
RATES FOR PURCHASE OF FIRM CAPACITY AMD EMERGY
FRON A QUALIFYING FACILITY

SOEDRE 7
Charges to Qualifying Facility Page 1 of 1

Oustomr Chargey:
The Qualifying Fecility shall be billed monthly for the costs of meter reading, billing, snd other
The charge shall be get egual to the stated Customer Charge of

appropriate administretive costa.

the Company's spplicable rate schedule for service to the OQualifying Facility load as ¢ non-
generating tustomer of the Compeny.

rati int ot Repwir :
The GQualifying Fecility shall be bitted monthly for the costs assoclated with the operstion,
mintenance, arxd repair of the interconnection.
rormal electric service to the Qualifying Facility if no sales to the Companty wers involved.

In (ieu of psyments for actusl charges,
to 0.50% of the Intercomection Costs less the [ntercorrection Costs Offset.

be adjusted periodically to the same rate applicable to standard offer contacts pursuant to the rules

in Appendix E.

c-1¢

These include (8) the Company's inspections of the
interconnection snd (b) maintenance of any equipment beyond thet which would be required to provide

the Oualifying Fecility shall pay @ monthly charge equsl
Ihis monthly rate shall

-



APPENDIX C
RATES FOR PURCNASE OF FIRN CAPACITY AND EMERCY
FROW A GUALIFYING FACILITY

SCNEDULE 8
Delivery Voltage Adjustment
Page 1 of 1

The QF‘s energy payment will be muttiplied by s Delivery Voltage Adjustment whose velue will depend upon
(i) the delivery wvoltage at the Point of Delivery end (if) the methodology epproved by the FPSC to

determine the adjustment for standard offer contracts pursuant to the rules in Appendix E.
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APPENDIX D

TRANSMISSION SERVICE STANDARDS

1.0 Purpose.

This appendix provides minimum standards required by the Compaay in the
Transmission Service Agreement and applies to QF’s whose Facility is not directly

interconnected with the Company and who are selling firm capacity and energy to the

Company.

2.0 Standards for QF’s Selin cl d Ene

2.1  The QF shall ensure that, throughout the Term of the Agreement, the
Transmission Service Utility or its lawful successors but no other party shall deliver the

Committed Capacity and electric energy to the Company on behalf of the QF.

22 A proposed Transmission Service Agreement and any amendments
thereto shall be submitted to the Company for its review and consent no less than sixty
(60) days before said Transtnission Service Agreement or amendment is proposed to be
tendered for filing with the FERC. Such consent shall not be unreasonably withheld. No
review, recommendations or consent by the Company shall be deemed an approval of any
safety or other arrangements between the QF and the Transmission Service Utility nor
shall it relieve the QF and the Transmission Service Utility of their responsibility with
respect to the adequate engineering, design, construction and operation of any facilities
other than the Company’s Interconnection Facilities and for any injury to property or
persons associated with any failure to perform in a proper and safe manner for any reason.
Nothing contained herein shall prevent the Company from exercising any rights that it

D-1



otherwise would have to participate as a full party before the FERC when the

Transmission Service Agreement or amendments thereto is tendered for filing.

2.3

To ensure the continuous availability to the Company of the

Committed Capacity during the Term of the Agreement, the Transmission Service

Agreement shall contain provisions satisfying the following minimum criteria:

®

(i)

(iif)

()

v)

the Transmission Service Ultility’s transmission commitment shall be
for the full amount of the Committed Capacity plus any losses assessed
by the Transmission Service Utility from the Point of Metering to the

Point of Delivery;

the duration of the Transmission Service Ultility’s transmission
commitment shall be for a term at least as long as the Term of the
Agreement with termination provisions that are acceptable to the

Company;

the Transmission Service Utility’s transmission commitment shall not
be interruptible or curtailable to a greater extent than the

Transmission Service Utility’s transmission service to its own firm

requirements customers;

The QF and the Transmission Service Utility shall not be permitted
to amend the Transmission Service Agreement in a manner that
adversely affects the Company's rights without the Company’s prior

written consent;

the Company shall be provided with prompt notification of any default

under the Transmission Service Agreement;




(viif)

(x)

the QF and/or the Transmission Service Utility shall expressly
indemnify and hold the Company harmless for any and all liability or
cost responsibility in connection with the Transmission Service
Agreement and the activities undertaken thereunder, including, without
limitation, any facility costs, service charges, or third party impact

claims;

the Company shall be entitled to reasonable access at all times to
praperty and equipment owned or controlied by either the QF or the
Transmission Service Utility and at reasonable times to records and
schedules maintained by either the QF or the Transmission Service
Utility, in order to carry out the purposes of the Agreement in a safe,

reliable and economical manner;

unless otherwise agreed by the Company, the Point of Delivery into
the Company’s system shall be defined as all points of interconnection
at transmission voltages between the Company and the Transmission
Service Utility pursuant to any tariffs or interchange agreements on
file with the FERC and in effect from time to time;

the electric energy made available from the'Faciiity' for transmission
to the Company shall be telemetered to the Company and shall be
reduced for all losses assessed by the Transmission Service Agreement
from the Point of Metering to the Point of Delivery; the electric
energy as so adjusted shall be considered the electric energy delivered
to the Company for billing purposes and shall be considered as if
within the Company’s Control Area, provided that the Transmission
Service Ultility can deliver and the Company accept the electric energy

as so adjusted;

|



)

(xd)

(i)

As an alternative to section 2.3(ix) hereof, electric energy from the
Facility shall be scheduled for delivery to the Point of Delivery by the
Transmission Service Ultility and such electric energy as is scheduled
shall be considered as electric energy delivered to the Company for

billing purposes.

The Transmission Service Utility and the Company shall coordinate
with one another concerning any inability to deliver or receive the
electric energy as adjusted pursuant to section 83 (ix) hereof.
Whenever the Transmission Service Utility is unable to deliver or the
Company does not accept such energy, such energy shall no longer be
considered within the Company’s Control Area if energy is delivered

pursuant to section 2.3(ix) hereof; and

a contact person for the Transmission Service Utility shall be
designated for day-to-day communications between the Transmission

Service Utility and the Parties.

D-4




=

APPENDIX E :
FPSC RULES 25-17.080 THROUGH 25-17.091
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Supp. No. 157

CONSERVATION GOALS AND RELATED HMATTERS

=3-17.080

PART IIl1

UTILITIES' OBLIGATIONS WITE REGARD TO
COGSR!RA!ORS_AND SMALL POWER PRODUCERS

Definitions and Qualifying Criteria

25-~17.081 Reserved

25-17.082 The Utility’'s Obligatioz to Purchase

25~17.0825 As-Available Energy

25-17.083 Pire Energy and Capacity (Repealed)

25-17.083%F Contracts (Repealed)

25-17.0832 PFirm Capacity and Eneryy Contracts

25-17.0833 Planning Hearings

25-17.0834 BPettlement of Disputes im Contract Negotiations

25-17.0835 Wheeling (Repanled)

25-17.084 The Utility's Obligation to Sell

25-17.085 Reserved :

35-17.086 Pariods During Waich Purchases Are Not Required

25-17.087 Intarconsection and Stasdards

25-17.088 Transmission Service for Qualifying Pacilities (Repealed)
25=-17.0882 Transmiszion Sarvice Not Required for Self-Searvice (Repealed)
25-17.0883 Cognditicns Requiring Transmission Service for Self-servics
25-17.089 Transmission Service for Qualifying Pacilities

25-17.0%90 Resarved

25-17.09! Govarnmental Solid Waste Energy and Capacity

25-17.080 Definitions and Qualifying Criteria.

CHAPTER 25-17

{1} For the purpcse of these rules the Commission adopts the Federal Energy
Regulatory Commission Rules 292.101 through 292.207, effective Karch 20, 1980,
regarding definitions and criteria that a small power producer or Cogenerator must
mest to achieve tha status of a gualifying facility. Saall power producers and
cogenerators wvhich fail to seet the FERC criteria for achieving qualifying facility
status but otherwise meet the objectives of economically reducing Florida“s
dependence on 0il and the economic deferral of utility power plant expenditures zay
petition the Commission to be granted qualifying facility status for the purpose
of receiving energy and capacity payments pursuant to these rules.

(2) 1In general, under the FERC regulations, a small power producer is a
qualifying facility if:

{(a) the small power producer does not exceed BO MW; and

{b) the primary (at ieast SO\) energy source of the small power producer is
biomass, waste, or another renewable resocurcs; and .

(¢} the small power production facility is not owned by a person primarily
sngaged in the generatjon or sale of electricity. This criterion is met if less
than 50v of the equity interest in the facility is owned by a utility, utility
holding company, or a subsidiary of thenm.

{3) 1In general, under the FERC regulations, a cogenerator ils a qualifyirng
facility if:

(a) the useful thermal energy output of a topping cycle cogeneration facility
is not less than 5% of the facility's total energy cutput per year; and

{b) the useful power output plus half of the useful thermal energy output of
& topping cycle cogeneration facility bullt after March 13, 1980, with any energy
input of natural gas or oil is greater than 42.5\ or 45\ if the useful thermal
energy output is less than iSt of the total energy cutput of the facility; and

(c) the useful power ocutput of a bottoming cycle cogeneration facility built
after March 13, 1980, with any energy input as supplementary firing of natural gas
or oil is not less than 45% of the natural gas or oil input on an annual basis; and

17-39




Supp. No. 157 CONSERVATION COALS AND RETLATED MATTERS CHAPTER 25-13

{d) the cogeneration facility is not owned by a person primarily engaged in
the generation or sale of electricity. This criterion 18 met if less than s0s of
the equity interest in the facility is owned by a utility, utility holding company,
or a subsidiary of them,

Specific Authority: 366.05(9), 350.127(2), ?.S.
Law Implesented: J366.05(9), F.S.
Bistory: New 5/13/81, amended 9/4/8), formerly 25-17.80.

25~17.081 Raserved.

25-17.082 The Utility‘'s Obligation to Purchase; Custower's Selection of
Billing Metbod.

_{1) Upon compliance by the qualifying facillity with Rule 25-17.087, each
utllity shall purchase electricity produced and sold by qualifying facilities at
rates which have been agreed upon by the utility and qualifying facility or at the
utility's published tariff. Each utility shall file a tariff or tariffs and a
standard offer contract or contracts for the purchase of energy and capacity from
qualifying facilities which reflects the provisions set forth in these rules.

(2) Unless the Commission determines that slternative metering requirements
cause no adverse affect on the cost or reliability of electric sarvice to the
utility‘s general body of customers, each tariff and standard offer contract shall
specify the following setering requirsments for billing purposes:

(a) Hourly secording meters shall be required for qualifying facilities with
an installed capacity of 100 kilowatts or more.

{by TFor qualifying facilities with an installed capacity of leas than 100
kilowatts, at the option of the qualifying facility, either hourly recording
meters, dual kilowatt-hour register time-of-day meters, or standard kilowatt-~hour
weters shall be installed. Unless special circumstances warrant, meters shall de
read at monthly iantervals on the approximate corresponding day of each meter
‘reading period.

(3)(a) A qualifying facility, upon entering lnto a contract for the ssle of
firm capacity and energy or prior to delivery of as-available energy to & utility,
shall elect to make slither simultanescus purchases from the interconnecting utility
and sales to the purchasing utility or net salss to the purchasing utility. Once
made, the selection of a bBilling methodology may only be changed:

1. when & qualifying facility selling as-available energy enters into
4 negotiated contract or standard offer contract for the sale of
firm capacity and energy; or

2, when & firm capacity and energy contract expires or is lawfully
terminated by either the qualifying facility or the purchasing
utility; or ' :

3. wvhen the qualifying facility is selling as-available energy and has
not charnged billing methods within the last twelve months; and

4. when the election to change billing methods will not contravene the
provislons of Rule 25-17.0832 or any contract between the qualifying
taci{lity and the utility. _

Firm capacity and energy contracts in effect prior to the effective date of this
rule shall remain unchanged.

{b} I1f a qualifying facility elects to change billing methods in accordance
with this rule, such change shall be subject to the following provisions:

1. upon at least thirty days advance written notice;

2. upon the installation by the utllity of any additional metering
equipment reasonably required to effect the change in billing and
upon payment by the qualifying facility for such metering equipment
and its installation; and
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1. upon completion and approval by the utility of any alterations to
the jinterconnection reasonably required to effect the change in
billing and upon payment by the gqualifying facility for such
alterations. ’

(e} Should s gQualifying facility elect to make simultaneous purchases and
siles, purchases o©of electric service by the qualifying facility froz the
interconnecting utility shall be billed at the retail rate schedule under which the
qualifying facility load would receive service as a non-generating customer of the
utility; sales of electricity delivered by the qualifying facility to the
purchasing utlility shall be purchased at the utjility’'s avoided energy and capacity
rates, whera applicable, in accordance with Rules 25-17.0825 and 25-17.0832.

(d) Should a qualifying facility elect a net billing arrangement, the hourly
net energy and capacity sales delivered to the purchasing utility shall bpe
purchased at the utility's avoided energy and capacity rates, where applicable, in
accordance with Rules 25-17.082S and 25-17.0832; purchases from the interconnecting
utility shall be billed pursuant to the utility's applicable standby service or
supplemental service rate schedules.

{(4)(a) Payments for energy and capacity sold by & qualifying facility shall
be rendered monthly by the purchasing utility and as promptly as possible, normally
by the twentieth business day following the day the peter is read. . The
kilowatt-hours aold by the qualifying facility, the applicable avoided energy rate
at which payments were sade, and the rate and amount cof the applicable capacity
payment shall accompany the payment by the utility to the qualifying facility.

(b} Where simultaneous purchases and sales are made by a qualifying facility,
aveided energy and capacity payments to the qualifying facility may, at the option
of the qualifying facility, be shown as a credit to the qualifying facility's bill;
the kxilowatt-hours produced by the qualifying facility, the avoided energy rate at
which paywents were made, and the rate and amount of the capacity payment shall
accompany the bill to the qualifying facility. A credit shall not exceed the
amount of the qualifying facility's bill from the utility and the excess, if any,
shall be paid directly to the qualifying facility in accordance with this rule.

(%) A utility may require a security deposit from each interconnected
quallfying facility in accordance with Rule 25-6.097 for the qualifying facilicy's
purchase of power from the utility. Each utility's tariff shall contain specific
criteria for determining the applicability and amount of a deposit from an
{nterconnected qualifying facility consistent with projected net cash flow on a

. monthly basis. o
{6} Zach utility shall keep separate accounts for sales to Qqualifying

facilities and purchases from qualifying facilities.
specific Authority: 366.051, 350.127(2), r.s.

taw Imaplemented: 366.051, Fr.S.
:1.:or§: Hew 5/13/81, Aunadod 9/4/383, formerly 25-17.82, amended 10/25/90.

25-17.0825 As-Avallable Energy. ] .

{1} As-available energy is energy produced and sold by a qualifying facility
on an hour-by-hour basis for which contractual commitments as to the gquantity,
time, or reliability of delivery are not required. Each utility shall purchase
as-available energy from any qualifying facility. As-available energy shall be
sold by a qualifying facility and purchased by & utility pursuant to the terms and
conditions of a published tariff or a separately negotlated contract.

As-available energy sold by & qualifying facility shall be pqrchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility’s avoided
energy cost. Because of the lack of assurances as to the quantity, time, or
reliability of delivery of as-available energy, no capacity payments shall be made
to a qualifying facility for the delivery of as-available energy.

(a) Tariff Rates: Each utility shall publish a tariff for the purchase of
as-available energy from qualifying facilities. Each utility's published tariff
shall state that the rate of payment for as-available energy is the utility's

i
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avoided energy cost as defined in subsection (2) of this rule, less the additioconal
costs directly attributable to the purchase of such enerqgy from a qualifying
facility. The additional costs direccly associated with the purchase of
as-available energy from qualifying facilities shall be speciflically identified in
the utility’'s tarciff. -

{b) Contract Rates: Each utility may enter into a separately negotiated
contract for the purchase of as-available energy f{rom a qualifying facility. All
contracts for the purchase of as-available energy between a qualifying facility and
a utility shall be filed with the Commission within 10 working days of their
signing. Those qualifying facilities wishing to negotiate & contract for the sale
of firm capacity and energy with terms different from those in a utility‘s standard
offer contract may do so pursuant to Rule 25-17.0832(2). Where parties cannot
agree on the terms and conditicns of & negotiated contract, either party may apply
to the Commission for relief pursuant to Rule 25~17.0834.

{2){a) Avolded snergy costs assoclated with ss-available snergy are defined
as the utility's actual avoided energy cost before the sale of latarchange energy.
Avcided anergy costs associated with as-available energy shall be all costs the
utility avoided dus to the purchase of as-available energy, including the utility's
incremental fuel, identifiable variable operating and maintsnance expense, and
tdentifiable variable utility power purchases. Demonstrable utility adminietrative
costs required to calculate avoided energy costs may bes deducted from avoided
snergy payments. Avoided line losses reflecting the voitage at which generation
by the qualifying facility is receivad by the utility shall also be included in the
determination of svoided energy costs. EXach utility shall calculate its avoided
anergy cost associated with as-available energy deterministically, on an
hour-by=~hour basis, after accounting for interchange sales which have taken place,
using the utility’'s actual avoided energy cost for the hour, as affected by the
output of the qualifying facilities connected to the utility's systea. A magawatt
- block size at least equal to the most recent available estimate of the combined
avarage hourly generstion of all qualifying facilities making energy sales based
on the utility's as-available energy rate to the utility shall be used to calculate
the utility's hourly avoided energy costs associated with as-available energy. For
the purpose of this subsection, interchange sales are inter-utlility sales which are
provided at the option of the selling utility sxclusive of central pool dispatch
transactions. )

(b) Each utility's tariff shall include & description of the methodclogy to
be used in the calculation of svoided snergy cost implementing subsection (2) of
this Rule. Each utility's implementation methodology shall specify the method by
which the utility's incremental fuel and cparating and maintenance costs and line
losses are determined. :

(3)¢a} Yor qualifying facilities with hourly recording meters, monthly
payrents for as-availadble energy shall be made and shall be calculated based on the
product of: (1) the utility’s actual avcided energy rate for each hour during the
month; and (2) the quantity of energy sold by the qualifying facility during that
hour.

(b} Yor qualifying facilities with dual kilowatt-hour register time-of-day
meters, monthly payments for as~available energy shall be calculated bhased on the
average of the utility's actual hourly avoided energy rate for the on-peak and
off-peak periods during the month.

(¢) Yor qualifying facllities with standard kilowatt-hour metars, monthly
payments for as-available energy shall be calculated based on the average of the
utility's actual hourly avoided energy rate for the off-peak pericds during the
month.

(4) Tach utility shall file with the Commission by the twentieth business day
of the following month, a monthly report of their actual hourly avoided enecgy
costs, the average of their actual hourly avoided energy costs for the on-peak and
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P

off-peak periods durling the month, and the average of their actual hourly avoided
energy costs for the month with the Commission. A copy shall be furnished to any
individual who requests such information.

{5y Upon request by a qualifying facility or any interested person, each
ytility shall provide within 30 days its wost current projections of its generation
mix, fuel price by type of fuel, and at least a five year projection of fuel
forecasts to estimate future as-available energy prices as well as any other
information reasonably required by the gqualifying facility to project future
avoided cost prices including, but not limited to, a 24 hour advance forecast of
hour=-by~hour avoided energy costs. The utility may charge an appropriate fee, not
to sxceed the actual cost of production and copying, for providing such
information.

(6) DUtility payments for as-available energy made to qualifying facilities
pursuant to the utility's tariff shall be recoverable by the utility through the
Comaiasicn's periodic review of fuel and purchased power. Utility payments for
as-available energy made to qualifying facilities pursuant to & separitely
negotiasted contract shall be recoverable by the utility through the Commissicn’s
periodic review of fuel and purchased power costs if the payments are not
reasonably projected to result in higher cost electric service to the utility's
general body of ratepayers or adversely affect the adequacy or reliability of
electric service to all customers. :
specific Autbority: 366.051, 350.127(2), r.S.

Law Isplesented: 366.051, r.s.
History: WNew 9/4/83, formerly 25-17.82, amended 10/25/90.

25-17.083 PFirm Energy and Capacity.
Specific Autbority: 366.04(1), 366.05(1), 366.05(9), 250.127(2), r.S.

Law Implemented: 366.05(9), F.B.
Ristory: MNew 9/4/83, formerly 25-17.83, Repealed 10/25/90.

25-17.0831 Contracts.
Specific Authority: 366.05(%), 330.127(2), P.S.

Law Implemented: J364.05(9), P.8.
Ristory: New 5/13/81, amended %/4/83, formerly 25-17.831, Repealed 10/235/90.

25-17.0832 Pira Capacity and Enetgy Contracts.

(1) Firm capacity and energy are capacity and energy produced and sold by a
qualifying facility and purchased by a utility pursuant to a negotiated contrac:

" or a standard offer contract subject to certain contractual provisions as to the
quantity, time and reliability of delivery.

{a} Within one working day of the execution of a negotiated contract or the
receipt of a signed standard offer contract, the utility shall notify the Director
of the Division of Electric and Gas and provide the amount of committed capacity
and the avoided unit, if any, to which the contract should be applied. :

(b) Within 10 working days of the execution of a negotiated contract for the
purchase of firm capacity and energy or within 10 working days of receipt of a
signed standard offer contract, the purchasing utility shall file with the
Commission a copy of the signed contract and a summary of its terms and conditions.

At a minimum, such & summary shall report:
1. the name of the utlility and the owner and/or operator of the

qualifying facility, who are signatories of the contract;
2. the amount of committed capacity specified in the contract, the size
of the facility, the type of the facility jits location, and its
interconnection and transmission requirements;
3. the amount of annual and on-peak and off-peak energy expected to be

delivered to the utility;
4. the type of unit being avoided, its size and its in-service year;

§. the in-service date of the qualifying facility; and
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6. the date by which the delivery of firm capacity and enecgy is
expected to commence,

{c) Prior to the anticipated {n~service date of the avoided unit specified in
the contract, a quallfying facility which has negotiated a firm capacity and energy
contract or has accepted a utility's standard offer contract may sell as-aviilable
enargy to any utility pursuant to Rule 25-17.0825.

(2) Negotiated Contracts. Utilities and qualifying facilities are enccuraged
to negotiate contracts for the purchase of firm capacity and energy. Such
contracts will be considered prudent for cost Trecovery purposes if ic is
demonstrated that the purchase of firm capacity and energy from the qualifying
facility pursuant to the rates, terms, and other conditions of the contract can
reasonably be expected to contribute towards the deferral or avoidaace of
additional capacity construction or other capacity-related cosats by the purchasing
utility at & cost to the utllity's ratepayers which does not exceed full avoided
costa, giving consideration to the characteristics of the capacity and energy to
be delivered dy the qualifying facility under the contract. Negotiated contracts
shall not be evaluated against an avoided unit in a standard offer coantrac:, thus
preserving the standazd offer for small gqualifying facilities as described in
subsection (3}. 1In reviewing negotiated firm capacity and energy contracts for the
purpose of cost recovary, the Coamission shall consider factors relating to the
contract that would impact the utility's general body of retail and wholesale
customers including:

{a} whether additional firm capacity and energy is needed by the purchasing
utility and by Florida utilities from a statewide perspective; and

(b} whether the cumulative present worth of firm capacity and energy payments
made to the qualifying facility over the term of the contract are projected to be
no greater than:

1. the cumulative pressant worth of the valus of 3 year-by~year deferral
of the construction and operation ¢f generation or parts therect by
the purchasing uytility over the term of the contract; calculated in
sccordanca with subsection (4) and paragraph (5)(a) of this rule,
providing that the contract is designed to contribute towirds the
deferral or avoldance of such capacity; or

2. the cummulative present worth of other capacity and energy related
costs that the contract is designed to avoid such as fuel, operation
and maintenance expenses or alternative purchases of capacity,
providing that the contract is designed to avoid such costs; and

{c) to the extent that annual firm capacity and energy payments mace to the
qualifying facility in any year exceed that year's annual value of deferzing the
construction and operation ¢f generation by the purchasing utility or other
capacity and energy related costs, whether the contract contains provisions to
ensure repayment of such payments exceeding that year's value of deferring that
capacity in the event that the qualifying facility fails to deliver firm caparity
and energy pursuant to the terms and conditions of the contract; provided, however,
that provisions to ensurs repayment may be based on forecasted data; and

{d) considering the technical reliability, viability and financial stability
of the qualifying facility, whether the contract contains provisions to protect the
purchasing utility's ratepayers in the event the qualifying facility fails to
deliver firm capacity and energy in the amount and times specified in the contrace.

{3) Standard Offer Contracts. )

{a) Upon petition by a utility or pursuant to a Commission action, each public
utility shall submit for Commission approval a tariff or tariffs and a standard
offer contract or contracts for the purchase of firm capacity and energy from small
qualifying facilities less than 75 megawatts or from solid waste facilities aas
defined in Rule 25-17.091.

(b} The rates, terms, and other conditions contained ln each utility's
standard offer contract or contracts shall be based on the need for and equal to
the avoided cost of deferring or avoiding the construction of additional generatic
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capacity or parts thereof by the purchasing utility. Rates for payment of capacity

sold by a qualifying facility shall be specified in the coatract for the duration

of the contract. 1In reviewing a utility's standard offer contract or contracts,
the Commisgicn shall consider the criteria specified in paragraphs (2)(a) through

(2)(d) of this rule, as well as any other information relating to the determination

of the utility's full avoided costs.

(¢) 1In lieu of a separately negotlated contract, a qualifying facility under

75 megawatts or a solid waste facility as defined in Rule 25-17.091(1}, F.A.C., may

accept any utllity's standard offer contract. Qualifying facilities which are 7%

megawatts oOr greater may negotiate contracts for the purchase of capacity and

energy pursuant to subsection (2). Should a utility fail to negotiate in good
faith, any qualifying facility may apply to the Commission for relief pursuant to

Rule 25-~17.0834, F.A.C.

- (d) Within 60 days of receipt of a signed atandard offer contract, the utility
shall either accept and sign the contract and return it within five days to the
qualifying facility or petition the Commission not to accept the contract and
provide justification for the refusal. Such petitions may de based on:

1. a reasonable allegation by the utility that acceptance of the
standard offer will exceed the subscription limit of the avoided
unit or units; or '

2. material evidence that because the qualifying facility {s not
financially or technically viable, it ils unlikely that the committed
capacity and energy would be made available to the utility by the
date specified in the standard cffer.

A standard offer contract which has been accepted by a qualifying facility ahall

apply towards the subscription limit of the unit designated in the contract

affective the date the utility receives the accepted contract. If the contract is
not accepted by the utility, its sffect shall be removed from the subscription
linit effective the date of the Commission order granting the utility's petition.

g () Minimum Specifications. Each standard offer contract shall, &t minimus,

spacify:

. the avoided unit or units on which the contract is bssed;

2. the total amount of committed capacity, in segawvatts, nesded to
fully subscribe the avoided unit specified in the contract;

3. the payment options available to the qualifying facility including
all financial and economic assumptions necessary to calculats the
firm capacity payments available under each payment option and an
illustrative calculation of firm capacity payments for a minimum ten
year term contract commencing with the in-service date of the
avoided unit for each payment option;

4. the date on which the standard contract offer expirea. This date

- shall be at lsast four years before the anticipated in-service date

of the avoided unit or units unless the avoided unit could be
constructed in less than four years, or when the subscription limic
has been reached;

s, the date by which firm capacity and energy deliveries from the
qualifying facility to the utility shall commence. This date ghall
be no later than the anticipated in-service date of the avoided unit
specified in the contract;

6. the period of time over which firm capacity and energy shall be
dalivered from the qualifying facility to the utility. Pirm
capacity and energy shall be delivered, at a minimum, for a period
of ten years, commencing with the anticipated in-service date of the
avoided unit specified in the contract. At a maximum, firm capacity
and energy shall be delivered for & period of time equal to the
anticipated plant life of the avoided unit, commencing with the
anticipated in-service date of the avoided unit;
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the minimum performance standards for the delivery of firm capacity
and energy by the qualifying facility during the utility's daily
zeasonal peak and off-peak periods. These performance standards
shall approximate the anticipated peak and off-peak availability and
capacity factor of the utility's avoided unit over the term of the
contract;

provisions to ensure repayment of payments to the extent that annua)l
firm capacity and energy payments made to the qualifying facility in
any year exceed that year‘'s annual value of deferring the avoided
unit specified in the contract in the event that the qualitying
facility fails to perform pursuant to the terms and conditions of
the contract. Such provisions may be in the form of & surety bond
or esquivalent assurance of repayment of payments exceeding the
ysar-by-year value of deferring the avoided unit specified in the
contract.

(f) The Commission may approve contracts that specify:

1.

2.

provisions to protect the purchasing utility's ratepayers in the
event the quallfying facility fails to deliver firm capacity and
energy in tha amount and timee specified in the contract which may
be in the formw of anp up-front paymant, surety bond, or egquivalent
assurance of payment. Such paynment or surety shall be refunded upon
completion of the facility and demonstration that the facility can
deliver the amount of capacity and energy specifled in the contract;
and

a listing of the parameters, including any impact on electric power
transfer capability, associated with the qualifying facility as
compared to the avoided unit necessary for the calculation of the
avoided coat.

{g) PFirm Capacity Payment Options. Each standard offer contract shall alsec
contain, at & minimum, the following options for the payment of firm capacity
deliversd by the gqualifying facility:

1.

Value of deferral capacity payments. Value of deferral capacity
paymants shall commence on the anticipated ian-service date of the
avoided unit. Capacity payments under this option shall consist of
monthly payments escalating annually of the avoided capital and
fixed operation and maintenance expense associated with the avoided
unit and shall be equal to the valus of a year-by-year deferral of
the avoided unit, calculated in accordance with paragraph (5)(a) of
this rule.

Tarly capacity payments. Each standard offer contract shall specify
the earliest date prior to the anticipated in~service date of the
avoided unit when early capacity payments say commence. The early
capacity payment date shall be an approximation of the lead time
required te site and construct the avoided unit. Farly capacity
payments shall consist of monthly paymants escalating annually of
the avoided capital and fixed operation and maintenance expense
asscciated with the avoided unit, calculated in conformance with
paragraph (5)(b) of the rule. At the option of the qualifying
facility, sarly capacity payments miy commence at any time after the
specified early capacity payment date and before the anticipated
in-service date of the avoided unit provided that the qualifying
facility is delivering firm capacity and energy to the utility.
Where early capacity payments are elected, the cumulative present
value of the capacity payments made to the qualifying facility over
the term of the contract shall not exceed the cumulative present
value of the capacity payments which would have been made to the
qualifying facility had such payments been made pursuant to
subparagraph {3)(g)1 of this rule.
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3. Levelized capacity payments. levelized capacity payments shall
compence on the anticipated in-service date of the avoided unit.
The capital portion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated {n confaormance with paragraph {5)(c) of this rule. The
fixed operation and maintenance portion of capacity payments shall
be equal to the value of the year-by-year deferral of fixed
operation and maintenance expense associated with the avoided unit
calculated in conformance with paragraph (5)(a) of this rule. Where
levelized capacity payments are elected, the cumulative present
value of the levelized capacity payments made to the qualifying
facility over the term of the contract shall not sxceed the
cumulative present value of capacity payments which would have been

- made to the qualifying facility had such payments been made pursuant
to subparagraph (3)(g)l of this rule, value of deferral capacity
. payments.

4. Early levelized capacity payments. Each standard offer contract
shall specify the sarliest date prior to the anticipated in-service
date of the avoided unit when early levelized capacity payments may
commence. The early capacity payment date shall be an approxisation
of the lead time required to site and construct the avoided unit.
The capital peortion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated in conformance with paragraph (§)(c) of this rule. The
fixed operation and maintenance expenss shall be calculated in
conformance with paragraph (5)(b) of this rule. At the option of
the gqualifying facility, esarly levelized capacity payments shall
commence at any time after the specified eiarly capacity date and
before the anticipated in-service date of the avoided unit provided
that the qualifying facility is delivering firm capacity and energy
to the wutility. Where early levelized capacity payments are
elected, the cunulative present value of the capacity paysents made
to the qualifying facility over the term of the contract shall not
exceed the cumulative present value of the capacity payments which
would have been made to the qualifying facility had such payments
been made pursuant to subparagraph (3)(g)l of this rule.

{4) Avoided Energy Payments. _

(a) For the purpose of this rule, avoided energy costs associated with {irm
energy sold to a utility by a qualifying facility pursuant to a utility's standard
offer contract shall commence with the in-service date of the avoided unit
specified in the contract. Prior to the in-service date of the avoided unit, the
qualifying facility may sell as-available energy to the utility pursuant to Rule
25~17.0825.

{(b) To the extent that the avoided unit would have been operated, had that
unit been installed, avcided energy costs associated with firm energy shall be the
energy cost of this unit. To the extent that the avoided unit would not have been
operated, the avoided energy costs shall be the as~available avoided energy cost
of the purchasing utility. During the periods that the avoided unit would not have
been operated, firm energy purchased froa qualifying facilities shall be treated
as as-available energy for the purposes of determining the megawatt block size in
Rule 25-17.0825(2)(s).

(¢) The energy cost of the avoided unit specified in the contract shall be
defined as the cost of fuel, in cents per kilowatt-hour, which would have been
burned at the avoided unit plus variable operation and maintenance expense plue
_avoided line losses. The cost ©f fuel shall be ralculated as the average market
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tce of fuel, in cents per milllon Btu, associated with the avoided _unit
gzltipiied by ého average heat rate associated with the avoided unit. The variable
operating and maintenance expense shall be estimatad based on the unit fuel type
and technology of the avoided unit. . )
{(5) Calculation of standard offer contract firm capacity payment options.
(a) Calculation of year-by-year value of deferral. The year-by-year yuluc of
deferral of an avoided unit shall be the difference in revenus requirements
associated with deferring the avoided unit one year and shall be calculated as

follows: |

(
1 {3~ (1+1ip) } : o }l
VAC_ = 1 [ Kt ( (1 ¢+« +
B- a2 " !1-11"19)%1 n )
{ ( {1 +2)" 1} l]
{

Whers, for a one ysar deferral: _
VAC = _utility's monthly value of avoided capacity, in dollars per kilowatt
L) per month, for each month of year nj
K - present value of carrying charges for one dollar of investment over
L years with carrying charges computed using average annual rate
base and assumed to be paid at the middle of sach year and present
value to the middle of the first year;
I - total direct and indirect cost, in mid-ysar dollars per kilowatt
n including AFUDC but excluding CWIP, of the avoided unit with an
in~service date of year n, including all identifiable and
quantifiable costs relating to the construction of the avoided unit
that would have been paid had the avoided unit been constructad;

1 +) = total fixed operation and saintenance expanse for the ysar n, in
n mid-year dollars per kilowatt per year, of the avoided unit;
i s annual escalation rate associated with the plant cost of the avoided
unit(s);
i o = annual escalation rate associated with the operation and maintenance

expense Oof the svoided unit(s);
= annual discount rate, defined as the utility's incremental after tax

cost of capital;

L = gxpected life of the avoided unit; and

n » year for which the avoided unit is deferred starting with its
original anticipated in-service date and ending with the ternination
of the contract for the purchase of firm energy and capacity.

{(b) Caleculation of early capacity payments. Monthly eiarly capacity payments

shall be calculated as followm:

A e A1 ipB Ay (1 io) (B"1)  for me1 to t
_ = 12 12 Where: A

= monthly early capacity payments to be made to the qualifying tccillt‘?
for each month of the contract year n, in dollars per kilowatt per

month; .
i = annual escalation rate associated with the plant cost of
the avoided unit;
[} - annual escalation note associated with the operation and
o maintenance expense of the avoided unit(s);

» - year for «hich early capacity payments to a
quallifying faclility are made, starting in year one
and ending in the year t; *
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t = the term, in years, of the contract for the
purchase of firm capacity:;

[ ]
i [ (1 + 4p) )
A . ( l - (1+r) ]
c
r (1+pS )
( 1 - (1+r) ]
( )

Where: 7 - the cumulative present value Iin the yesar that the
contractual payments will begin, of the avoided
capital cost coamponent of capacity payments which

= would have been wmade had capacity paymants
comuenced with the anticipated in-service date of
the aveoided unit(s); and
r = annual discount rate, defined as the utility's
incrementa) after tax cost of capital; and
{ )
l {1 + lo) )
A = ¢ [ 1 - (1+r) )
© ( 1+ i0)%
( 1 - (1+r) )
( )
Where: G - The cumulative present value in the year that the

contractual payments will begin, of the avoided fixed
operation and maintenance sxpense coapconent of capacity
payoeants which would have been made had capacity payments
commenced with the anticipated in-service date of the
- avoided unit.
(c) leavelized and early levelized capacity payments. Monthly levelizad
and early levelized capacity payments shall be calculated as follows:

P, = T x r + 0
L 2 1-gen™t
Where: P = the monthly levelized capacity payment, ~ starting on
L or prior to the in-service date of the avoided unit; -

r. = the cumulative present wvalue, in the year that the
contractual payments wili begin, of the avoided capital
cest component of the capacity payments which would have
been made had the capacity payments not been levelized;

r - the annual discount rate, defined as the utility's
incremental after tax cost of capital; and

= the term, in years, of the contract for the purchase of
firm capacity.
(o] = the monthly fixed operation and maintenance component of

the capacity payments, calculated in accordance with

paragraph (S)(a) for levelized capacity payments or with

paragraph (5)(b) for early levelized capacity payments.
(6) Sale of Excess FPirm Energy and Capacity. To the extent that firm
energy and capacity purchased from a qualifying facility pursuant ‘te a
standard offer contract or an individually negotiated contract is not needed
by the purchasing utility, these rules shall be construed to encourage the
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purchasing utility to sell all or part of the energy and capacity to the
utility in need of energy and capacity at a mutually agreed upon price which
is cost effective to the ratepayers.

{(7) Upon request by & qualifying facility or any interested person,
each utility shall provide within 30 days its most current projections of
its future generation mix {ncluding type and timing of anticipated
generation additions, and at least a 20-year projection of fuel forecasts,
as well as any other information reasonably required by the qualifying
facility to project future avoided cost prices. The utility may charge an
appropriate fee, not to exceed the actual cost of production and copying,
for providing such information.

(8)({a) Pirm energy and capacity payments made to a qualifying facillty
pursuant to a separately negotiated contract shall be recoverable by a
utility through the Commission’s periodic review of fuel and purchased power
costa if the contract ls found to be prudent in accordance with subsection
(2) of thls rule.

(b} Upon acceptance of the contract by both parties, firm energy and.

capacity payments made to ® qualifying facility pursuant to @ standard offer
contract shall be recoverable by a utility through the Commission’s periodic
review of fuel and purchased power costs.

(¢) Firm energy and capacity payments made pursuant to a standard offer
contract signed by the qualifying facility, for which the utility has
petitioned the Commission to reject, is recoverable through the Commission‘s
periodic review of fuel and purchased power costs if the Commission requires
the utility to accept the contract because it satisf{iee subssction (3) of
this rule.

Specific Authority: 350.127, 366.04(1), 166.051, 366.035(3), r.S.
Lavw Isplessnted: 366.051, 403.303, r.s.
Nistory: New 10/25/9%0.

25-17.0833 Planning Rearings.

{1) Upon petition or on its own wmotion, the Commission shall
periodically review optimal generation and transsission plans from a
statewide and individual utility perspective. In connection with thase
proceedings, the Commission shall—eonsider the need for capacity froa both
a statewide and individual utility perspective, the adequacy of the
transmission grid, and other strategic planning concerns affecting the
- Florida electric grid.

{2) Upon petition, or on its own motion, the Commission, as needed,
shall review individual utility generation and sxpansion plans at any time.
‘”Cific luthbritrl 3“-05‘.,' 3“905‘, 350.121(:)' ”.8.

L.aw Implessnted: 3646.051, F.S. -
Eistory: MNew 10/25/%0,

25-17.0834 Settlement of Disputes iz Contract Negotiationms.

(1) Public utilities shall negotiate in good faith for the purchase of
capacity and energy from qualifying facilities and interconnection with
qualifying facilities. In the event that a utility and a qualifying
facility cannot agres on the rates, terms, and other conditions for the
purchase of capacity and energy, either party way apply to the Coemission
for rellef. Qualifying facilities may petition the Commission to order a
utility to sign a contract for the purchase of capacity and energy which
does not exceed a utility's full avoided costs as defined In 366.051,
Florida Statutes, should the Commission find that the utility failed to
negotiste in good faith. o3 ¢

{2) To the extent possible, the Commission will dispose of an
spplication for relief within 90 days of the filing of a petition by either
s utility or a qualifying facility.
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(3) If the Commission finds that a utility has falled to negotiate or
deal in good faith with qualifying tacili:iel)ror has explicitl? dealt in
bad faith with qualifying facilities, it shall impose an appropriate penality
on the utility as approved by section 350,127, Florida Statutes.

Specific Anthority: 366.051, 350.127(2), r.s.
lavw Isplemented: 366.051, P.S5.
Nistory: HNew 10/32%5/90.

25-17.0835 Wheeling.
Specific Authority:  366.05(9), 350.127(2), ?.S.
Lav Isplesented: 366.05(9), 366.055(3), P.S.
- Ristoryt Bew 9/4/83, repealed 10/4/85, formerly 25-17.81S.

25-17.084 The Utility's oObligation to sell.

Uoon compliance with Rule 25-17.087, each utility shall sell energy to
qualirying facilities at rates which are just, reasocnablse, and
non~discriminatory.

Specific Authority: 2366.05(9), 350.127(2), r.s.

law Implessnted: 366.05(%), F.5.
Kistory: NMew 5/13/81, amanded $%/4/83, formerly 25-17.84.

25-17.085 Reserved.

25-17.086 Periods During Which Purchases ars not Required.

Where purchasas froe a qualifying facility will impair the utility's
ability to give adequats service to the rest of its customers or, due to
operational circumstances, purchases from qualifying facilities will result
in costs greater than those which the utility would incur if it did not make
such purchases, or cthervise place an undue burden on the utility, the
utility shall be relieved of its odbligation under Rule 25-17.082 to purchase
electricity from a quallifying facility. <The utility shall notify thas
qualifying facility(lies) prior to the instance giving rise to those
conditions, if practicable. If prior notice is not practicable, the utility
shall notify the qualifying facility(ies) as soon as practicable after the
fact. In esither event the utility shall notify the Commission, and the
Coomission staff shall, upen reguest of the affected qualifying
facility(ies), investigate the utility's claim. Nothing in this section
shall operate to relieve the utility of its general obligation to purchase
pursuant to Rule 25-17.0862.

Specific Authority: 366.05(%), 150.127(2), F.S.

Law Implemented: 366.05(9), F.S.
Eistory: HNew 5/131/81, Amended 9/4/83, formerly 25-17.86.

25-17.087 Intercounnection and Standards. -

(1) Rach utility shall interconnect with any qualifying facility which:

{a) is 1in its service area; ‘

{(t) requests interconnection;

{c) agrees to meet system standards specified in this rule; (d) agrees
to pay the cost of interconnection; and ) _

{e) migns an interconnection agreement. _ T

{(2) Wothing in this rule shall be construed to preclude a utility froam
evaluating each request for interconnection on its own merits and modifying
the general standards specified in this rule to refiect the result of such
an evaluation.

(3) Where a utility refuses to interconnect with a qualifying facility
or attempts to impose unreasonable standards pursuant to subsection (2) of
this rule, the qualifying facility may petition the Commission for relief.
The utility shall have the burden of demonstrating to the Commission why
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interconnection with the qualifying facility should not be required or that
the standarés the utility seeks to impose on the qualifying facility
pursuant to subsection (2) are reasonabls.

(4) Upon a showing of credit worthiness, the qualifying facility shall
have the option of making monthly insatallment payments over a period no
longer than 36 oonths toward the full coat of interconnection. Howevar,
where the qualifying facility exercises that option the utility shall charge
interest on the amount owing. The utility shall charge such interest at tre
30-day commercial paper rate. 1In any event, na utility may beazr the cost of
interconnection.

(S) Application for Interconnection. A qualifying facility shall not
operate electric generating equipment in parallel with the utility's
electfic system without the prior written consent of the utility. PFormal
application for interconnection shall be made by the qualifying facility
prior to the installation of any gensration related equipment. This
application shall be accompanied by the following:

{a) Physical layout drawings, including dimensions;

{b) All associated equipment specifications and characteristics
including technical parameters, ratings, baaic impulse levels, electrical
main one-line diagrams, schematic diagrams, system protections, frequency,’
voltage, current and interconnection distance; :

(e} Punctional and logic diagrams, control and meter diagrams,
conductor sizes and length, and any other relevant data which mighc be
necessary to understand the proposed systez and to be able to make a
coordinated systam;

{48} Power raguirsments in watts and vars;

{@) Expected radio-ncise, harmonic generation and telephone
interference factor;

(£) Synchroniting methods; and

{g) Operating/inatruction manuals.

Any subsequent change in the system must also be submitted for review and
written approval prior to actual modification. The above mentioned review,
recommendations and approval by the utility do not relleve ths qualifying
facility from complete responsibility for the adequate enginesring deaign,
conatruction and operation of the qualifying facility equipment and for any
liability for injuries to property or persons associsted with any failure te
perform in a proper and safe manner for any reason.

{6) Personnel Safety. Adequate protection and safe operational
procedures must be developed and followed by the joint asystem. These
operating procedures must be approved by both the utility and the qualifying
facility. The qualifying facility shall be required to furnish, install,
operate and maintain in good order and repair, and be solely responsible
for, without cost to the utility, all facilities required far the safe
operation of the generation system in parallel with the utility’s systes,

The qualifying facility shall permit the utility‘'s employees to enter
upon {ts property at any reasonable time for the purpcse of inspection
and/or testing the qualifying facilizy's equipment, facilities, or
apparatus. Such inspections shall not relieve the qualifying facility from
its obligation to maintain its equipment in safe and satisfactory operating
condition.

The utility's approval of isolating devices used by the quallfying
facility will be required to aensurs that these will comply with the
utility's ewitching and tagging procedure for safe working clearances.

(a) Disconnect Switch. A manual disconnect switch, of the visible load
break type, to provide & separation point batween the qualifying facilicy's
generation systes and the utility's system, shall be required. The utility
will specify the location of the disconnect ewitch. The switch shall be
@ounted separate from the meter socket and shall be readily accessible to
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the utility and be capable of being locked in the open position with a
utility padlock. The utility may reserve the right to open the awitch (i.e.
isclating the qualifying facility's generation system) without prior notice
to the qualifying facility. To the extent practicable, however, prior
notice shall be given.

Any of the following conditions shall be cause for disconnection:

1. Utility system emergencies and/or majntenance requirements;

2. Hazardous conditions existing on the qualifying facility's
generating or protective equipment a&s determined by the
utility;

3. Adverse effects of the qualifying facility's generation to the
utility's other electric consumers and/or system as determined
by the utility;

- 4. Pallure of the qualifying facllity to maintain any required

insurance; or

5. Pailure of the qualifying facility to comply with any existing
or future regulations, rules, orders or decisions of any
governmental or regulatory authority having jurisdiction over .
the qualifying facility's electric generating equipment or the
operation of such equipment.

(b} Responsibility and Liability. The utility and the qualifying.
facility shall each be responsible for its own facilities. The utility and
the qualifying facility shall sach be responsible for ensuring adequats
safeguards for other utility customers, utility and qualifying facilicy
personnel and equipment, and for the protection of its own generating
system. The utility and the qualifying facility shall each indemnify and
save the other harmless froa any and all claims, demands, costs, or expense
for loss, damage, or injury to persons or property of the other caused by,
arising out of, or resulting from:

: Any act or omission by a party or that party’s contractors,
agents, servants and employees in connection with the
installation or operation of that party's generation system or
the operation thereof in connection with the other party’'s

system;
2. Any defect in, failure of, or fault related to a party's

generation system;
3. The negligence of a party or negligence of that party's
contractors, agents servants and eaployees; or
4. Any other event or act that is the result of, or proximately
caused by, a party. .
Tor- the purposes of this subsection, the term party shall mean either
utility or gqualifying facility, as the case may be. 5 ..
(¢) lnsurance. The qualifying facility shall deliver to the utility,
at least fifteen days prior te the start of any interconnection work, a
certificate of insurance certifying the qualifying facility's coverage under
a liability insurance policy issued by a reputable insurance company
authorized to d¢ business in the State of Florida naming the qualifying
facility as named insured, and the utility as an additional named insured,
which policy shall contain a broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the
interconnection to the qualifying facility, or caused by operation of any of
the qualifying facility's equipment or by the qualifying facility's failure
to maintain the qualifying facility's equipment in satisfactory and safe

operating conditlion.

The policy providing such coverage shall provide public liability
insurance, including property damage, in an amount not less than $300,000
for each occurrence; more insurance may be required as deemed necessary by

1.
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the utility. In addition, the above required policy shall be endorsed with

a provision whereby the inwurance company will notify the utility thirty

days prior to the effective date of cancellation or material change in the
licy.

pe The qualifying facility shall pay all premiums and other charges due on

said policy and keep said policy in force during the entire period of

interconnection with the utility. .

(7} Protection and Operation. It will be the responsibility of the
qualifying facility to provide all devices necessary TtO protect the
qualifying facility's equipment from damage by the abnormil conditions and
operations which occur on the utility system that result in interruptions
and restorations of service by the utility's egquipment and personnel. The
qualifying facility shall protect its generator and associated equipment
frcm overvoltage, undervoltage, overload, short circuits (including ground
fault condition), open circuits, phase unbalance and reversal, over or under
frequency condition, and other injurious electrical conditions that may
arise on the utility's system and any reclose attempt by the utility.

The utlility may reserve the right tc perform such tests as it deems
necessary to ensure safe and efficient protection and operation of the
qualifying facility's equipment.

(a) Llomss of Source: The qualifying facility shall provide, or the
utility will provide at the qualifying facility's expense, approved
protective equipment necessary to immediately, completely, and automatically
disconnect the qualifying facility's generation from the utility's systes in
the event of a fault on the qualifying facility's system, & fault of the
utility’'s system, or ioss of source on the utility’'s systen. Disconnection
pust be completed within the time specified by the utility in its standard
operating procedure for its electric system for loss of a source on the
utility’s system,

This automatic dliaconnecting device may be of the manual or automatic
reclose type and shall not be capable of reclosing until after sarvice is
restored by the utility.  The type and size of the device shall be approved
by the utility depending upon the installation. Adequate test data or
technical proof that the device meets the above criteria must be supplied by
the qualifying facility to the utility. The utility shall approve & device
that will perforwm the above functions at ainimal capital and operating costs
to the qualifying facility.

(b) Coordination and Synchronization. The qualifying facility shall be
responsible for coordination and synchronization of the qualifying
facility's equipment with the utility's electrical system, and assumes all
responsibility for damage that may occur from improper coordination or
synchronization of the generator with the utility’s. systea.

{e) Electrical Characteristics. Single phase generator
interconnecticns with the utility are permitted at power levels up to 20 Xw,
For power levels exceeding 20 KW, a three phase balanced interconnection
will normally be reguired, For the purpose of calcoculating connected
generation, 1 horsepower eguals ) kilowatt. The qualifying facility shall
interconnect with the utility at the voltage of the available distributieon
or the transaission line of the utility for the locality of the
interconnection, and shall utilize one of the standard connections (single
phase, three phase, wvye, delta) as approved by the utility.

The utility may ressrve the right to require a sepirate transformation
and/or service for a qualifying facllity's generation system, at the
qualifying facility's expense. The qualifying facility wshall bond all
neutrals of the qualifying facility's system to the utility's neutral, and
shall install a separate driven ground with a resistance value which shall
be determined by the utility and bond this ground to the qualifying
facility's system neutral,
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(d) Exceptions. A qualifying facility's generator having a capacity

- rating that can:

1. produce power in excess of 1/2 of the minimum utility customer
requirements of the interconnected distribution or
transmission clircuit; or :

— 2. produce power flows approaching or exceeding the thermal
capacity of the connected utility distribution or transmission
lines or transformers; or

3. adversely affect the operation of the utility or other utility
customer ‘s voltage, frequency or overcurrent ceontrol and
protection devices; or

4. adversely affect the quality of service to other utility
customers; or

= 5. interconnect at veoltage levels greater than distribution
voltages,

will require more complex interconnecticn facilities as deemed necessary by

the utility.

- (8) Quality of Service. The qualifying facility's generated

electricity shall =eet the following minimum guidelines:

(a) TFrequency. The governor control on the prime mover shall be
capable of maintaining the generator output frequency within limits for

— loads from no-load up to rated output. The limits for frequency shall be 60
hertz (cycles per second), plus or minus an instantaneocus variation of less
than 1%,

{b) Voltage. The regulator control shall be capable of maintaining the
generator output veoltage within limits for loads from no-load up to rated
output. The limits for voltage shall be the nominal operating voltage
level, plus or minus 5%,

{c) Harmonics. The output sine wave distortion shall be deemed
acceptable when it does not have a higher content (root sean square) of
harmonics than the utility's normal harmonic content at ths interconnpection

point.
(d) Power Factor. The gualifying facility's generation system shall be
= designed, operated and controlled to provide reactive power requirements

from 0.85% lagging to 0.85 leading power factor. Induction generators shall
have static capacitors that provide at least 85\ of the magnetizing current
requirements of the induction generator field. (Capacitors shall not be so
—_— large as to permit self-excitation of the qualifying facility's generator
field).
{e) DC Generators. Direct current generators may be operated in
parallel with the utility's systam through a synchronous invertor. The
- inverter pust meet all criteria in these rules.

(9) |Metering. The actual metering equipment required, its voltage
rating, number of phases, size, current transformers, potential
transformers, number of inputs and associated memory ls dependent on the

- type, size and location of the electric service provided. 1In situations
wvhere power may flow both in and out of the qualifying facility's systenm,
power flowing into the gqualifying facility's system will be measured
separately from power flowing out of the qualifying facility's system,

- The utility will provide, at no additional cost to the qualifying
facility, the metering equipment necessary to measure capacity and energy

. deliveries to the qualifying facility. The utility will provide, at the

- qualifying facility's expense, the necessary additional metering egquipment
to measure energy deliveries by the qualifying facility to the utility. .

(10) Cost Responsibility. The qualifying facility is required to bear
2l) costs associated with the change~out, upgrading or addition. of

_ protective devices, transformers, lines, services, meters, switches, and
associated squipment and devices beyond that which would be required to
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provide normal service to the qualifying facility if the gqualifying facilicy
were a non-generating customer. These costs shall be paid by the qualifying
facility to the utility for all material and labor that is required. Prior
te any work being done Dy the utillty, the utility shall supply the
quallfying faclillity with a written cost estimate of all Lts required
materials and labor and an estimate of the date by which construction of the
interconnection will be completed. This estimate shall be provided to the
qualifying facility within 60 daye after the qualifying facility supplies
the utility with its final electrical plans. The ytility shall also provide
project timing and feasibility informacion to the qualifying facility.

(11) . Each utility shall submit to the Commission, a standard agreement
for interconnection by qualifying facilities as part of their standard offer
contract or contracts required by Rule 25-17.0832(3).

Specific Authority: 366.051, 350.1327(2), F.s.
Law laplessgtad: 366.051, r.S8.
Bistory: New 9/4/83, formerly 25-17.87, Amended 10/25/90.

- 25-17.088 Transaission Service for Qualifying Pacilities.
Speacific Autbority: 350.127(2), 366.051, r.S.
Law Implemsnted: 366.051, 366.04(3), 166.055(3), F.S.
Zistory: New 10/4/85, formerly 25~17.88, Amanded 2/3/87, Repealed 10/25/90.

25~17.0882 Transmission Service Kot Required for Sslf-Service.
Specific Authority: 350.3127(2), 364.05(1), r.S.
Law Isplemanted: 366.05(9), 366.04(3), 366.055(¢(3), Pr.8.
Eistory: New 10/4/85, formerly 25~17.882, Repealed 10/25/90.

25~-17.088) Conditions Requiring Trensaission Service for Self-sezvice.
Public utilities are required to provide transaission and distribution

services to enable a retail customer to transmit electrical power generated
4t one location to the customer's facilitlies at another location when the
provision of such service and its associated charges, tarms, and other
conditions are not reasonably projected to result in higher cost electric
service to the utility’'s general body of retail and wholesale customers or
adversely affect the adequacy or reliability of electric service to all
customers., The deterunination of whether transaission service for self
- service is likely to result in higher cost electric service may be made
using cost effectiveness methodology employsd by the Commission in
evaluating conservation programs of the utility, adjusted as appropriate to
reflect the qualifying facility's contribution to the utility for standby
service and wheeling charges, other utility pregraa costs, the fact that
qualifying facility self-service performance can be precisely metered and
monitored, and taking into consideration the unigque load characteristics of
the qualifying facility compared £o other conservation programs. '
Specific Ruthority: 366.0G51, 350.127¢2), r.s.

Law Implemented: 366.051, F.S.

Ristory: New 10/25/90.

25-17.08% Trassmission Service for Qualifying Facilities,

(1) Upon request by a qualifying facility, each slectric utility in Florida
shall provide, subject to the provisiona of subsection (3) of this rule,
transzission service to wheel as-available energy or firm energy and
capacity produced by a Qualifying Pacility from the Qualifying Facility to
another electric utility.

{2} The rates, terms, and conditiona for transmission sarvices as
described in subsection (1) and in Rule 25-17.0883 which are provided by an
investor~owned utility shall be those approved by the Federal Energy
Regulatory Commission. -
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{3) An electric utility may deny, curtail, or discontinue transmission
service to & Qualifying Facility on a non- discriminatory basis if the
provision of such service would adversely affect the safety, adequacy,
reliability, or cost of providing electric service to the utility's general
body of retail and whclesale customers.

Specific Authority: 366.0S1, 350.127(2), Pr.S.
Law Implemented: 366.051, 366.055(3), r.s.
History: New 10/25/90. .

25=17.090 Rassrved.

25-17.091 Governmsntal folid Waste Enargy and Capacity.

(1) Definitions and Applicability:

-(a) “Solid Waste Pacility” means a facility owned or cperated by, or on
behalf of, local government, the purpose of which is to dispose of solid
waste, as that term is defined in section 403.703(13), Pla. Stat. (1988),
and to generate electricity.

{(b) A facility is owned by or operated on behalf of a local government
if the power purchase agreement is between the .local government and the
alectric utilicy.

{c}) A sclid waste facility shall include a facility which is not owned
or operated by a local government but is operated on its behalf. when the
power purchase agreement is between a non-governmental entity and an
slectric utility, the facility is operated by a private entity on behalf of
a local government if:

1. One ¢r more local governments have entered into a long-term:
agreement with the private entity for the disposal of solid
waste for which the local governmsents are responsible and that
agreement has a term at least as long as the tera of the
contract for the purchase of energy and capacity from the
facility; and

2. The Commission determines there is no undue risk imposed on
the electric ratepayers of the purchasing utility, based on:

&. The local government's accsptance Of responsibility for

the private satity's performance 0f the power purchase
contract, or .

b. Such other factors as the Coonmission deems appropriate,
including, without limjtation, the issuance of bonds by
the local government to finance all, or a substantial
portion, of the costs of the facility; the reliability of
the 80lid waste technology; and the financial capability
of the private owner and operator. 3

3. The requirements of subparagraph 2 shall be satisfied if a
local government descridbed in subparagraph 1 enters intc an
agreement with the purchasing utility providing that in the
event of a default by the private entity under the power
purchase contract, the local government shall perform the
private entity's obligations, or cause them to be performed,
for the remaining term of the contract, and shall not seek to
renegotiate the power purchase contract.

(d) This rule shall apply tc all contracts for the purchase of energy
or capacity from solid waste facilities entered into, or renegotiated as
provided in subsection (3), after October 1, 158B8.

" {2) Except as provided in subsections (3) and (4) of this rule, the
provisions of Rules 25-17.080 - 25~17.089, Florida Adnministrative Code, are
applicable to contracts for the purchase of energy and capacity from a solid

waste facility. :
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(2} Any solid waste facility which has an existing firm energy and
capacity contract in effect before October 1, 1988, shall have a2 cne-time
option to renegotiate -that contract to incorporate any or all of the
provisions of subsection (2) and (4) into their contract. This
renégotiation shall be based on the uynit that the contract was designed to
avoid but applying the most receant Commismion-approved cost estimates of
Rule 25-17.0832(5)(a), Florida Adminiastrative Code, for the same unit type
and in-service year to determine the utility’'s value of avoided capacity
over the remaining term of the contract.

{4} Because secticn 377.709(4), Fla. Stat., requires the local
government to refund early capacity payments should a solid waste facility
be abandoned, closed down or renderied illegal, a utility may not require
risk-related gquarantees as required in Rule 25-17.0832, paragraph (2)(c).
{(2}¢d), (3)(e)8, and (3)(f)l. However, at its optian, a solid waate
facillty may provide such risk related guarantee.

(S) Nothing in this rule shall preclude a solid waste facllity from
electing advance <¢apacity payments authorized pursuant to section
377.709({3)(b), F.S., which advanced capacity payments shall be in lieu of
firm capacity payments otherwise authorized pursuant to this rulé and Rule
25-17.0832, F.A.C. The provisions of subsection (4) are applicable to sulid
waste facilities electing advanced capacity payments.

Specific Authority: 350.127(2), 377.709(5), F.S.

Law Implemented: 366.051, 366.055(3), 377.709, F.S.
History: New B8/8/8S, formerly 25-17.91, Amended 4/26/89, 10/25/90.
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