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BEFOR3 THE FLOSID?. PU3LIC SERVICE CONXSSSION 

I n  re: P c t i t i o r  b y  Flo r ida  Pox?: 
Corporation fo: Daclararczy 
Staternn-t tha: EomTission's 
Q p r o v a l  of Seq3:iated C o n t r i c t  
fcr Puzchase =f F i r x  Capacizy 
and Energy Beck-een FFC and 
Wetropoliran ta5r  Cour.-,y in 
Crder  So. 2 4 7 3 4 ,  Toqzthar k' i tn  
Orders Nos. PSC-47-1437-?O"OF-EQ 
and 2 4 9 8 9 ,  PVRE'ii, Florida 
Statcte 366.051, and Rule 25-  
1 7 . 0 8 2 ,  F . A . C . ,  5staSlish that 

2oCXET E ; ? .  9ari263-ZQ 
O3E8 :.X. PSC-98-i62S-FOT-EQ 
ISSUED: Dscenber 4, 1339 

OXDEP. D Z N Y I N G  FLGRIDA ?OWE3 C 0 3 7 3 G T I O N ' S  
PETITION FOR DECiAXiT3RY ST;?T347:NT 

F l o r i d a  Power Corporation (FPC) end MetrDpolican Dade County 
(Dade),  a qcalifying f a c i l i t y  (QF), er-i:eri-c i n t o  a Negotiated 
Csntracc (%;?tract) on Yalarc:? 15, 1991. The tern of the c o n t r a c t  is 
22 years, beginzing Ssvember 1, 1991 when t h e  facility began 
caztmercial o p e r a t i z ,  and ex2 i r ing  July 21, 2C13. The Coz t r ec t  was 
one of  e iqh:  QF contzacts  whFch were o r i g i n d l y  approved for  ccst 

- . -  

- I  



r e a v e r y  by t h e  Corru;..issiDr: i n  Ordir No. 24734 ,  issuad Z u l y  1, 1991, 
i n  Doc:cst N 3 .  910402-ZJQ (&p?rovz l  O r d e r ) .  

Gn J U L Y  21, 1351, ZYC f i l e d  a ?eEir;ion (Dsckat Xo. 3 4 0 7 7 1 - ~ ~ )  
seskin.2 a Sec lazEtory  S ta t ea t r . t  t h a t  a p r o v i s i o n  of its n e g o t i a t e d  
.cc?.traCt was c o z s i s t e n r  tA.iz:q 2 Commission r u l e .  I= Ordalr No. PsC-  
3j-021C-FOF-EQ [ D r c e r  O Z l S j ,  t h e  Cornission g r a n t e d  t h e  f i l e d  
Mocions zo D i s m i s s .  The Cormissioz found t h a t  3PC.wa.s asking t h e  
C6m5as ion  t o  a d j u d i c a r e  a cok5racc d+sput.e - The Uommissior? held 
t h a t  it, nn j u -195 ic t ion  ' t o  ad3udicnt.e contract.' .- . disputes . 
i n v o l v i a g  nec;ctiaterj. co<e^nSr>Lron c%intFicts. 

S.Jbsequezt tc t h e  f i l i n g  c f  -7PC's p e t i r i o z  i n  Dccke; N c .  
3;3771-Z:Q, Dade k;i oth3r c?s f i l s 2  laxsuits i? the s t a t 2  cszrts 
foz  b r a a z h  of c c z r r a c t .  O n  Ja5uary 2 3 ,  L996, t h e  Eifzh  J i d i c i a l  
C i r c u i t  Court  i s s c e d  a Parcia: Smxary ?idgemant for Lzke Coge?. 
Z t d .  ( L a k e )  i n  Case KO. 94-2334-CA-31. 

Oa Zebruary 2:, i53I-3, F?C fila= a .Pe t i t i on  for  D e z l a r a t o r y  
Statenen< a r g u i n z  t h a t  Ordor N o .  24734, i s s u e d  Z U l Y  1, 1991, i n  
2ockez ?a. 9104Cl-ZQ, ' ~ ~ 9 2 ~ 2 1 2 5  wit:: Wdzrs Scs. PSC-97-1437-FCF-EQ 
and 24469,  PUR?.^, S e c t i o n  366.C51, Flor ida  S tazu te s ,  and 3cle 25-  
17.052, F.A.c . ,  ~ s y z b i i s h  that i t s  conz rac tua l  energy p a p e n t s  t o  
Lade, inc1u~ir.q w:?en f i r r .  o: a s - a v a i l a b l e  Sayment i s  due, are 
l i x i t e c  :Q t h e  t.:alysis of a;roid?d c o s t s  based  u p n  t h e  avoided 
u n i t ' s  contractually-specified c k a r a c t e r i s t i c s .  

Or. Marc:? 11, 199i?, Dade and Montenay-Dade, btd. (Montenay) 
z i l e d  3 j o i n t  p e t i t i o n  t o  intervene. Cr. April 6 ,  1998. .D.s.de. and 
Yontenay f i l e d  a moticn t o  dismiss FPC's pecif.ton f o r  D e c l a r a t o r y  
S t a t e m e n t .  . .  gl-so ~ an lA,prXI -6, 1998, Dide and. L*lontenav f i l gd  a 
request -for Oral . A Z ~ X P B ~ . ~  cozcernirig t h e  top ics  of r e s  =ud,icacs, 
.= o 1 1 a t  era 1 est ~ p p e  1 ani! a&.i n i s t ra r: L?a i 1 n a 1 ~t y . 

_ .  
-. 

DISCIISSTON 

I n  o u r  c o n s i d e r a t i o n  of this Petzit ion f o r  D e c l a r a t o r y  
S t a t e m e n t  [ P e t l t i c n ) ,  r l 9 r i d a  Power Corpora t ion  (FPC) a s k s  u s  t o  
declare t h a t  t h e  c o n t r a c t  between F-DC ana Metropo l i t an  Dade County 
(Dade) t h a t  we ap?roved in Order XG. 24134 (Docket KO. 910401-EQ) 
requires that FPC ( A I  Pay for energy based upon avo ided  energy  
costs ,  s t r i c t l y  a s  r e f l e c t e d  ia t k e  c o n t r a c t ;  (a! use o n l y  t5.e 
avoidtd u n i t ' s  c o n t r a c i u s l l y  s p e c i f i e d  characteris:ics r a t h e r  t h a n  
a d d i t i o n a l  c h a r a c t e r i s t i c s  ;hac r r igh t  have bee;.. a p p l i c a b l e  t o  a 
p l a n t  t h a z  had a c c c a l l y  been b u i l t ,  i n  assessic9 opaxazional  status 



3RZER N3. PSC-9?-1520-FOF-EQ 

f0.C ds:erjninirg z n e z h i r  3acie i s  TO r e c e i v e  firm o r  a s - a v a i l a b l e  
ensrgy payments; a>= (C )  use t ke  a c t u a l  chargoout  ?,rice of f u e l  t o  
F?'C's C r y s t a l  3f-;er P l a n t s  1 anc 2 i n  ccx?c t ing  ths l e v e l  of firn 
anergy payments - 5  Dade, za:hez than Che p r i c a  a t  th2 = i r e  =he 
c o n t r a c t  was exscu=sd ,  o r  soze o=hor basis of c a l c u l a c i o n .  

Ir! ?e-spo-n:$is tc this p e t i t i o n ,  ws a r e  rni2df.u; _ o f .  FPC's 
aarlier pt- &.zed .+ A +  2994 an9 NoPember 1, 1994, which 
d l 3 3  sddressed ;he i n c e r a r e t a t i o n  of p r i c i n g  ciauses i n  tfie s3r-ies 
o f .  ne<ctia_teU coqeneratio?i . _ -  p ~ z a . . , J  srhich kd luzes  .~ . ._ thi-s con tgac t  
with Cad?. . ~ J P  & m i s s e d  -_ those e a r l s  geKZi~.m. i n  O r d G f  do. ?SF-. 

, 95-C2iCl-I3F=E.G.. f i ? a *  No .- 94077;-EQ), based on the fo l lowinq  
conc lus i cns  : 

. . .  ?L'XPA ( P 2 : l i c  U t i l i t y  3sgclacory h l i c i e s  Ac; of ?978] 
a;?c "ERC' s [ Eedezal Exergy Reqglazory ConrtFsslon) 
reG2lat ior .s  c a r v e  out  _a l i m i t e d  role for t h e  s t a t e s  i n  
t h e  regu>ati?n . of . -. t h e  . rebat ii&h.?b %;,t+en TiEil:ties . . and 
qua-:fy&n=~ f a c i l i t i e s .  . . . .  - - 5;rr:es a ; c -  tteir _ .  u t i l i t y  
.--orrzissions .a;@. . . d j ~ ~ . ~ . c .  sc: e.3co.urag.s cogenera t ion , '  
D r C ' l l 5 e  .a r.exs . .  by whick  cocens ra to rg  can sell power to 

, ,J- - - - - , ies . -  , ;-- u x i e r  a s t g t e - c o n t r o l l e d  c o n t r a c t  ii ~-2ejr zt-e 
undSIe' to r.e.;,zi'ac? a pcuer~ 'p?rchaqs  azreemenc, encouragg 
?3;72n begociarim ?,z6c$Ss.- ana review ac.3 approve r h 5  terms 
of  neqotiazej. c c n t r a c & s l ~  FG; G?$C recove?y from th-5 
2ti l i t ie.s '  -. rat_e_o%yerr, -That  ~ lin.ized role cis.= a 
e n c o x p s s  c m t i n a i n g  c c n c r o l  ovez t h e  f r u i t s  of t h e  
negociatiob - 3z-m. 3~pssz-u- I  a n c - S t m  
'contracts have h e n  approved. 

- -. 

-. 

Whilz t h e  C o m i s s i m  concrols the p r o v i s i o n s  cf s t a n d a r d  
of fe r  c o n t r a c t s ,  we dr, not e x e r c i s e  similar c o n t r o l  o v e r  
the c z o v i s i c n s  of nego'iiatoci =ontracfs. 

Qrdez 0213 at p.  E. 

*r t i I * 

Therefore ,  vhecher FPC' s iaplemencat ion of the  p r i c i n g  
p r o c i s i o n  [ i n  chess c e g o t i s t e d  con t r ac t s !  is c o n s i s t e n t  
wit:? t h e  [ s t a d a r d  o f f e r :  rule is r e a l l y  i r r o l e v a n t  t o  
t h e  D a r t i e s '  drsmte  cve r  t h e  ceanina  of t h e  neooziaced  
provisioq. [ e .  s .  J 



? 0.- ,* d e f e r  
i n r e q r e t a r i s c  r a i s e d  i n  ,=h i s  cas*. 

=+.e coilrzs t o  arisxtr :he c p s t i o n  c5 c o n t r a c t  

Ozdez  3230 a t  p.  9. 

In i t s  c u r r e n t  l e t i t i o n ,  FPC asks  us to corisider c e r t a i n  
a u t h o r i i i e s  which post-date Order 0210 i r r  determining whether  t h e  
C o r n i s t i o r .  can n o n e t h e l e s s  e x e r c i s e  j x i s d i c t i o n  to i s s u e  t h e  
d s c l a r a c o r y  staterrent t h a t  FFC now p e z i t i o n s  f o r .  Those c a s e s  
includ~ t?:e )lek. Yc.r:.: Publ ic  Serv ic i  Cczmission's op in ion  ir. Orance 
and  Rc.=klgp.d V t i l L t i e s ,  I n c .  : C r o s s r o ~ d s ! ,  Case 96-2-0728; t h e  - -  :13ride Csprese Cs.;rr's ciecision i n  panda-Kzthleen. L. 3. v.  Clark, 
e= a l .  (Penda), 7 0 1  So. 2d 322 (Fla. 1 9 9 7 )  and our  own Drd5r 
P s n v i z a  anoroval of prooosec: Setrlomenr (-1, Order $10. OSC-97- 
1437-FOF-3Q in COC:<SC NO. 951477-EG. 

IR Crossroadi,  wkich concerned a neg3 t l a i ed  power pu rchase  
egzeemar.: betwees a u t i l i c y  and a copenerator,  the NYPSC held that 

iz is w i t h i ?  3uz authority 10 inzerprek o u r  power 
purckase con:ract approvals  ..., The ?recedants involv ing  
i n z s r p r e t a t i 3 n  of p a s t  p o l i c i e s  z .c i  ap?rovals ,  and 
t h e  con t rac t  Eon- in t e r f e rence  oolicv t h a t  Crossroads 
cices, coRtro l  h e r e .  (3.5.1 

Crossroads, p. 5 

While involved a standard offer contract,  FPC interprets 
t h e  F l o r i d a  Supreme Cour t ' s  o p i n i c n  t o  provide t h a t  

t h e  Canmission has j u r i s d i c t i o n  t o  c k z i f y  i t s  orders and 
t o  c o n s t r g e  its rules  i n  o r d e r  ts ezsur* t h a t  c o n t r a c t s  
and payments chereunder  do n o t  exceed avoided c o s t .  

Pezirrion, a t  p. 14, 

F i n a i l y ,  F?C p o i n t s  out thzz,  conais;enr wi th  Crossroads  and 
o the r  l i k e  hoidings of t h e  h'Y?SC, ocr ',ake o r d e r  reasoned t h a t  the 
cited Nex Vork  cases 

i n v z l v e  a wes t ion  chat m r n s  or: whst was meant when th2 
cof.tracz: was aaproved,  and not on t h e  decsrmins t ion  of 
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c!is?ute< f2c:s and <he applicatix sf thosi faccs to a?. 
u?.mbiguous p r s . i s i o n .  

Petitim., p . ’  13-14. 

In the adju3ca:ion of the instar?: pati:ion, :iovetrer, w e  find 
:ha: we ire una512 to apply these m3rs recenc casts as direcc:y to 
the case at hand as FZC argues we ssculd. First, skis case is 
distinguishable f r o 3  both Crossro ads and.Panaa ir. that neithar of 
chose cases izvolved + D r ioz  decermination wkich could  be claimed 
23 b a ,  in effect, res isdiceta as to the current coztroversy 
coccerning prick$ bezwee2 FPC and parties (inclLainc Cade) to t:?e 
negaziated coqansration coctzaccs ccntaicing these identical 
p r i c i r q  p‘3viSi3:s. T ~ S  coganrrarors, aurins oral argzment, 
assercec :hat, hoi!t-rsr we nay decide to reflect  s t x h  holdings as 

ssroarls or Panda ir. o x  future aispasifions as to nesotiated 
cagenerarian canfract issuss, tnis ccntroversv b . 5 ~  already Seen 
A@ternir.ed ir. our c i r s d s s a l  of “PC’s prior Fetiti:.;S in Ordez 0210 
and may -3t be re-adjudicated now. we agree With that point ar-d 
find thst the d3cr:ine of adninistra=ive fina:i:y prec.ludes such 
re-adjudication +s a matte: of feirness to those who prevailed in 
the litigation of this+issut? prsvimsiy. PSOde3 Gas Svstem v. 
N d s o n ,  187 So. id 335 (Fla. 1965). Moreaver, c’x I&g order was 
only grcpossd ajenzy action ( P A A ) ,  vhich thar:  becane a l e p l  
zullity w3.e:: the ssc=lex,ent proposal cs-sidered :herein lapsed. 
Therefore, it p.evs: Tatilred into a final order 53 as to constituze 
this Comission’s 2recedent. 

- 
u 

In thus denying ? P C ’ s  petition, we need cot reach today the 
issue of whether ssch cases as CrO ssroads , the reasoning in our 

order 3r F - P C ’ S  interpretation of w i l l  or w i l l  not play 
a role  in oux consideration of future cases concerning negotiated 
cogentrztioc contracts post-approval. We 3 2 1 ~  decide that, havina 
resolved this pricing coztroversy previoilsiy in Crder 0210, the 
prior resolu_tlon_~srs-tano,. consistent witn cna principles- of 
administrative finality. 

.~.. .. ~. . _ ~ _ .  ..- . -~ -. -~ ~ _ _  
. _~.----_ c .~ 

Based on t n e  above, it is 

CRDESED by :lie F l o r i d a  Public SPrvice Commission that 
Mecropolitan Dade County and Montenay-Dado. Ltc‘s %quest for Oral 
h t J ~ K e n t  is grsc-ec; It i s  further 

ORDSRE2 that rl?rida Power CsZpOratix’s Peticion for 
Declaratory Stats?.=E= is denied. iz is f-irther 



h 

Coxniss ioner  Gea392 dissents.  C:lairrnan johnson dissents, as =st 
forth below: - 

I dissent. 97- November 25, 1596, FPC fil9.d a Pstiticn for 
?.?proVal of a setzlenent Agteensnt v i t h  Lake Caqen which resolvec! 
che ezergy pric inq dispute as  between i t s e l f  and Lake. At t,he 
August 1 8 ,  1997, q e n d a  conference, the iten was deferred and the 
pa:ties were direcced to f i l e  sipplemental b r i e f s  on the issues of 
1) the “regulatozy out“ claase contained in the power purchase 
agreemenc and 2) the impact of the N e w  York Public Service 
Com.ission’s decision that it had jurisdiction to interpret and 
clarify its approvai of negotiated pcver purchase agreements. 
Orance and Rocklend Urilities. Inc., Case No. 96-E-0728 
( C r o s s  road s ) .  The supplemental briefs were f i l e d  on Auqust 29,  
1997. The Comission cltixrately denied the Settlement Agreement by 
Order No. ?SC-97-1437-FOF-EQI issued November 1 4 ,  1997 (j&g 
Order), finaicg iz part ‘,:?a: it w m l d  result in casts that were in 
exzess of c:?e ecrrmr contrac t .  

The najority dac l ines  -0 apply the holdings in the Crossro& 
and &&g decisions, or even the ana lys i s  i n  the && order, which 
was identical to the a n a l y s i s  FPC a s k s  U S  to declare in the 
Pccition befort us here ,  because this case 



3P.gER NO. PSC-99-1EZC-FO?-EQ 
CCCKET NO. 9S0261-EC 
PAGE 1 

i nvo lvec  a ??risr cete-znination w h i c h  could be claimed EO 
be, i n  e f f e c z ,  r e s  3udica:a 2s to the  curren: con t rove r sy  
concernin: ~ z r c i r . 3  between EPC a x  ?srties ( incLcdinq  
Dade) t o  21s r.egct;iatsd cogensracicn =cn=rac ts  c o n t a i n i n s  
rt'es;. i d e r . = i = a l  priclr,g pro;.isLons. 

I balieve tnst c l a i n  f a i l s  becawe it; i n a c c u r a t e l y  d e s c r i b e s  
both t h e  p a s t  af.d s r a s e n t  decerminatio2s.  While both c a s e s  have i n  
conmon the concern re: p z i c i n g  of cogener i ted  power under t h e  sar.e 
c o n t r a c t  terms, ::le two cases ac=uall:: - 1 t i 5 a t a  t'm d i f f e r e n t  
j 2 r i s d i c t i o n a l  is,-:;es. Tns f i r s t  case d e a l t  w i t h  wkat we 
c o n s i d e r e d  to ba z z  attempt io c r e a t e  ;e:-c?!=al CFSC a d j u d i c a t o r y  
j c r i s d i c i i o n  o?ez pos t - appr3va l  c c n z r 3 c  d i s ? x e s  c o n c e r n i n j  
n e g o r i a t e c  ccgecera; icn c o n t r a c t s ,  an acremgt which we c o r r e c t l y  
r e j z c i e c .  This C B S S ,  i n  contras;, concerns :he a p p l i c a t i o n  of 
refen;  p r e c e d e n t s  r h i c h  have auzhorita:ively be22 found t o  
c o n s t i t u t e  the a s s e r t i o n  of t h e  kind  cf negot iazed  cont rac t  
a d j c a i c a t i o n  j u r i s l i c t i o n  w t - . i c n  w e  pre-Jic.;sly r e j e c t e d .  Indeed, 
Cross roads  e x p l i c i z 1 y  cancssned 

. .  . 

* 
I t ]  h e  precslfzrs  i n v c l v i n g  i z t e r ~ r e i a t i o n  of p a s t  
p o l i c i e s  azc aDcro?rals,  and not  1::s ccr,:racr' non- 
incarference c 3 l i c v  . . .  [ e . s . !  

As the  New York p c I 3 l i c  Service Cc.mlssion cne re in  s t a t e d ,  

... it is wizsir! our a x z h o r i t y  t o  i n i e r p r e t  ou r  power 
pu rchase  c o n t r a c t  aoorovalg, and t k i t t  j u r i s d i c z i u n  has 
been upheld by t n ~ :  courcs. [a-s.? 

Case 90-E-0728, ,t. _. E 

Therefore ,  I believe w e  had before us i n  t h i s  ca se  a d i f f e w  
auestio n t h a n  the on3 prev ic l i s ly  reached i?. Order 0210. Here, w @  
were asked whether w e  m u l d  issce a d e c l a r a t o r y  s t a t e m e n t  
ex~laininc ou, .- aDo roval of t h e  c o n x a c t  ir! question, as an e n t i r e l y  
s e p a r a t e  n a t t e r  f r o m  t h e  a s se r tLon  of j u r k d i c t i o n  over t h e  
c o n t r a c t  d i s p u t e  .?ow kefora t h e  court .  Moreover, l i k e  the New York 
Corznission in Cross roads  , oL;r a u t h o r i t y  t o  i n t e rp re t  OUT power 
purchase conzracf ap?rovals has Soen u2heid by t he  courts. Pacda- 
Kathleen, L.P. v. Clarg,  701 So. 2d 322 (Zk. 1997j, cert den, - 
3 . S .  - (1999). It i s  Fxappropriate  to c o n d i t i o n  t he  
Commission's j u r i s d i c t i c n  3i-1 such concepts  as +res i u d i c a t a  under 



h 

c h e w  circumszzrzes. Reeav Creek U t i l i z i e s  C o .  v .  F l o r i d a  P u b l i c  
S e r v i c s  Com'n,  <16 SS.. 2d 269, 253 : 1 9 ? 2 j .  

T h i s  i s  es;:..cially .sa berra-se of our onqgi2:g roles i n  t:12 
a r e a s  o f  rnvieukxj  cos= r ecove ry  ar.c proposed s a t t l e x e n c s .  if we 
a r e  t o  c a z r y  o u t  z k s e  r e s p o n s i b i i i t i e s  i n  a ma?.ner th2: p r o v i d e s  
fairness t o  the p a r t i e s  and t h e  ra tepayers ,  we zusc, as a marter of 
p d i c y ,  be w i l l i n g  t o  e x p l a i x  o r  c l a r i f y  what w e  approved, when 
u n c e r t a i n t y  arisas .  I n  Order 0210, we noted t h a t ,  under  FEaC's 
r e g u l a t i o n s  impLexenting PURZA, 

[slzates ant t h e i r  u t i l i cy ' co inmiss ions  a re  d i r e c c e d  t o  
er.couraG.e ccge.ara?ion..  . 

w, 2. 5.  T h s r e  I S  rlG:PLng tl? SU:?ELSt, h O ' * l € v e Z ,  t h a t  
e -ccuraging  cogs:.eration skoulc t a k e  the form o f  s a v i n g  o r  
g r o t e s c i n g  c o g e z e r a r o r s  Erom the effects of =he agreements  t h e y  

those  agreements -- a s  amroved bv .. ..s -_ 
yield less ths.? .--as hoped f o r .  Yet, Our f a i l u z e  zo e x g l a i n  o r  
c l a r i f y  what xe a??rovsd may have  :hac r e su l t .  

f r e e l y  e n t e r e d  inco 

AS :he crdor q m c e r n i n g  a se ' i t laxent  prc?ssal  between P?C 
2nd  anor;?ar =ogeceracor  invo lv ing  t h e  sama ccntracr,  pr i c i rg  
cont:ovsrsy illustrates, this iss.ie will unavoidably 3e p r e s e n t e d  
zc: us f o r  r e so luz io r :  acjain ?CY reasons o ther  t h a n  t h e  c o n t r a c t  
S i s ? u t e s  b e f o r e  t3.e courts .  The ma jo r i ty ' s  d e c i s i a n  a v o i d i n g  t h e  
issue only pos tpones  t h e  i n e v i t a b l e .  

The C c - m i s s i m  h a s  been, for  some time, ir. need of a p a t h  
midway between t h e  extremes of post-appzoval i n t e r f e r e n c e  w i t h  
n e g o t i a t e d  cogeneration c o n t r a c t s ,  l i k e  tne acr ions  t a k e n  by t h e  
r e g u l a t o r y  board i r ?  m e h o l d  Coaeneration Associates .  L.P. v. Board 
-, of Rea 4 4  F. 3rd 1179 (3rd  C i r .  19951, a.?d 
Leaving t h e  partics and t h e  c o u r t s  without  any e x p l a n a t i o n  
whatsoever by t h i s  Cornnission, the exper t  agency which approved the 
agreeaenc ,  a s  t o  what .  w a s  approved. Crossroads p r o v i d e s  a p a t h  
"between S c y l l a  er.d Charybdis" i n  t h e s e  cases asd  I would have 
taken  t h z t  path. '  

S iven  t h s  independence Of Khe courts, i reject  zhe 
s c g g e s t i o n  that i t  wou-d b e  unfai: ?c any ?arty f3r u s  t o  e x p l a i n  
what was al;proved. F i r s t ,  no pzrtjr can cleim c n f s i z n e s s  i n  b e i n g  
l i m i t e d  t o  what was approved,  i f  char is t h e  resclt.  SecDnd, w e  
have o f t ea  explained o u r  p o s i z i o n  in c a s s s  where there were 



impor t an t  r ' l o r tda  racepayer  i n t e r e s t s ,  evep. thosgk a d i f f e r e n r  
t r i b u n a l  kad u l t i z a z e  j u r i s d i c t i o n .  &, Consol idated Gas v. 
C F t v  G aa;  TEC v. -??:; P r a x a i  r v .  FPL S ?PPf; GOE v .  S t a t e  of 
Michiqan; Iowa S t  2 t e  Board v. FCC; a l l  of which wsre in t h e  
jurisdiction of t h 2  federal c c u z t s  and i n  a l l  of  %.L.Fcn w e  
i n f o r m e 5  the COUT: of aur p o s i t i o n .  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition for Declaratory Statement that 
Commission's Approval of Negotiated Contract for 
Purchase of Firm Capacity and Energy between 
Florida Power Corporation and Metropolitan Dade 
County, Order No. 24734. Together with Order Nos. 
PSC-97- 1437-FOF-EQ, Rule 25- 17.0832, F. A. C. and 
Order No. 24989, Establish that Energy Payments 
thereunder, including when Firm or As-Available 
Payment is Due, Are Limited to Analysis of 
Avoided Costs based upon Avoided Unit's 
Contractually-Specified Characteristics, 

by Florida Power Corporation 

PETITION FOR DECLARATORY STATEMENT 

Florida Power Corporation ("FPC" or the "Company") hereby petitions the Florida 

Public Service Commission ("the Commission"), pursuant to Rule 25-22.020, et. seq., F.A.C., 

as follows. 

- FOR A DECLARATORY STATEMENT that, under Order No. PSC-97-1437-FOF-EQ 

entered in Dkt. 961477-EQ, Nov. 14, 1997 (the "Lake Docket"), the Public Utilities Regulatory 

Policy Act ("PURPA"), Fla. Stat. 5 366.051, and Rule 25-17.0832, F.A.C. the Commission 

- interprets its Order No. '24734 entered in Dkt. 910401-EQ, July 1, 1991 (the "Approval 

Docket"), approving the Negotiated Contract for the Purchase of Firm Capacity and Energy 

between the Company and Metropolitan Dade County (the "Negotiated Contract" or "Contract" 

- 

- 

-between FPC and "Dade"), to require that FPC: 



(A) Pay for energy based upon avoided energy costs, strictly as reflected in the 

Contract; 

Use only the avoided unit’s contractually-specified characteristics in $9.1.2. and 

not other or additional unspecified characteristics that might have been applicable 

had the avoided unit actually been built, to assess its operational status for the 

purpose of determining when Dade is entitled to receive firm or as-available 

energy payments; 

(C) . Use the actual chargeout price of coal to FPC’s Crystal River (“CR”) plants 1 and 

2, resulting from FPC’s prevailing mix of transportation. rather than the mix of 

transportation in effect at the time the Contract was executed or some other mix, 

to compute the level of firm energy payments to Dade.” 2’ 

(B) 

- 
It should be noted that the Lake Order is the subject of a petition filed by NCP I I  

Lake Power, Inc. and Lake Cogen, Ltd., protesting the proposed PSC action. FPC has 
- opposed that petition. In light of the language and reasoning in the Lake Order expressing 

the Commission’s views concerning the determination of energy payments, the need for the 
declaratory statement requested by this Petition will remain regardless of what action is taken - on Lake’s pending petition. 

:! Although FPC has filed this Petition as a request for a declaratory statement 
and believes that is the appropriate procedural vehicle for resolving these issues; if the 
Commission is of the view that the scope of this proceeding should be expanded, FPC would 
not object to converting the matter to one brought under Fla. Stat. 120.57. FPC would only 
request that, notwithstanding such a revised procedural format, the Petition proceed 
expeditiously in light of the ongoing dispute with Dade and Montenay (as described below). 

- 
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NAME AND BUSINESS ADDRESS 

The petitioner's name and business address are: 
- 

Florida Power Corporation 
3201 34th St. South 
P.O. Box 14042 
St. Petersburg. FL 33733-4042 

All notices, pleadings and correspondence should be directed to: 

Chris S. Coutroulis, Esquire 
Florida Bar No. 300705 
Robert L. Ciotti, Esquire 
Florida Bar No. 333141 
CARLTON, FIELDS, WARD, 

Post Office Box 3239 
777 S. Harbour Island Blvd. 
Tampa, Florida 33602 

James A. McGee, Esquire 
Florida Bar No. 0150483 
FLORIDA POWER CORPORATION 
3201 34th St. South 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 EMMANUEL, SMITH & CUTLER 
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CONTEXT AND BACKGROUND 

The 1991 ADDrOVal Docket 

1. On March 19, 1991, FPC presented to the Commission eight negotiated contracts 

it had reached with Dade County, Lake Cogen, Pasco Cogen, Auburndale Power Partners (El 

Dorado), Orlando Cogen Limited, Ridge Generating Station, Mulberry, and Royster. As 

- 
- 

contemplated by these contracts, FPC asked the Commission to approve the stream of energy 

payments tube made thereunder. On July 1, 1991, by Order No. 24734. the Commission issued 
- 

- its order of approval. 

The 1994 Priciw Docket 

2. On July 21, 1994, FPC initiated the Pricing Docket, petitioning the Commission 

for a declaratory statement that FPC's reliance on the pricing mechanism specified in Q 9.1.2 

of the negotiated contracts with certain QFs complied with Rule 25-17.0832(4)@), F.A.C.. and 
- 

the Commission's 1991 Order No. 24734 approving those contracts. On October 31. 1994, FPC 

- amended its petition to seek a determination that its manner of implementing the pricing 

mechanism in $ 9.1.2 was lawful under 8 366.051, ma. Stat., and complied with Rule 25- 
- 

17.0832(4)(b), F.A.C. as well as Commission Order No. 24734. 

- 3.  A number of affected QFs, including Dade, filed motions to dismiss on the ground 

that the Commission lacked jurisdiction to consider the petition. By its Order dated February 

15, 1995, the Commission granted those motions and dismissed the petition. Although stating 
- . *  

- that Q 9.1.2 of the negotiated contracts "establishes the method to determine when cogenerators 
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are entitled to receive firm energy payments or as-available energy payments." the Commission 

concluded that, absent a showing of fraud, misrepresentation or mistake, it would not exercise 

continuing control to interpret the meaning of a disputed term in a negotiated,contract it had 

previously approved. However, as the Commission later noted, the Order in the Pricing Docket 

"recognized the Commission's continued responsibility for cost recovery review. " Lake Order 

at 3. No appeal was taken from the Commission's Order. 

The Commission's Order 
Reiectine the Lake Settlement ~ 

4. As the Commission is aware, following the dismissal of FPC's petition in the 

Pricing Docket, the Circuit Court for Lake County entered summary judgment against FPC 

stemming from the Company's methodology for determining when firm or as-available energy 

payments are due under 5 9.1.2. NCP Lake Power. Inc. v. FPC, Case No. 94-2354-CA-01 

(Lake Cir. Ct.). The Lake Court held that, in determining whether to pay at the firm or as- 

available rate, FPC must make payments "with reference to modeling the operation of a real, 

operable 1991 Pulverized Coal Unit. having the characteristics required by law to be installed 

on such a unit as well as all other characteristics associated with such a unit ...." It found that 

FPC had breached the Lake Contract by determining whether to pay the firm or as-available rate 

using only the characteristics specified in the contract.?' 

- 5 .  On December 6, 1996, after the Lake Court's Order was entered, FPC and Lake 

entered into a settlement agreement, compromising their dispute. The agreement was presented - 
- 

21 With respect to energy payments, FPC's Contract with Dade is identical, in all 
material respects, to its contract with Lake. 

T8592933.6 W.2398 12: 10 pm 

- 
5 



to the Commission for approval by FPC’s petition in Dkt. No. 961477-EQ, dated December 12. 

1996. By Notice of Proposed Agency Action, dated November 14, 1997, the Commission 

exercised its jurisdiction to decline approval of the settlement on the grounds that the payments 

to Lake thereunder would be too high in relation to the Commission’s view of avoided costs and 

the energy payments that would otherwise be due under the parties’ existing contract as 

previously approved. The Lake Order, as well as the governing statutes and rules cited above, 

provides the impetus for the instant petition. 

FF’C’s Determination of Avoided Enerpv Costs 

6. Florida Power is obligated to ensure that its ratepayers pay no more than avoided 

cost for energy. Thus, consistent with its understanding of the Lake Order, as well as PURPA. 

Fla. Stat. 5 366.051. and Rule 25-17.0832, FPC looks to the Commission’s Order in the 

Approval Docket and the energy pricing provision of the Negotiated Contract to determine the 

energy payments made to Dade. 

7. Section 9.1.2 of the Contract defines the pricing mechanism for determining, on 

an hour-by-hour basis, when Dade is to be paid the Firm Energy Cost and when Dade is to be 

paid the As-Available Energy Cost. It also provides the mechanism for calculating the level of 

- the Firm Energy Cost. Section 9.1.2 provides as follows: 

Except as otherwise provided in Section 9.1.1 hereof, for each 
billing month beginning with the Contract In-Service Date, the QF 
will receive electric energy payments based on the Firm Energy 
Cost calculated on an hour-by-hour basis as follows: (i) the 
product of the average monthly inventory chargeout price of fuel, 
burned at the Avoided Unit Fuel Reference Plant, the Fuel 
Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit 
Variable O&M, if applicable, for each hour that the Company 
would have had a unit with these characteristics operating; and (ii) 
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during all other hours, the energy cost shall be equal to the As- 
Available Energy Cost. 

8. On July 18. 1994. Florida Power notified Dade that, effective August 1, 

- 
it would be implementing the pricing mechanism specified in the Contract to establish the 

periods when as-available energy payments, rather than firm energy payments, would be made. 

FPC has been paying Dade for energy under its Negotiated Contract in this fashion since 

August. 1994, and continues to do so. Also, over the years since the Negotiated Contract was 

- signed, FPC has instituted changes in its transportation of coal to CR 1 & 2, increasing the mix 

of rail transportation vis a vis barge to those facilities. 

I 

- 

. 

9. FPC determines the operational status of the avoided unit against which Dade’s 

- Negotiated Contract is priced by modeling it in FPC’s computer dispatch pricing runs. In 

conducting the computer analysis of its system, Florida Power implements the Contract pricing 

mechanism in a manner consistent with the established methodologies for dispatching units and 

- calculating avoided energy costs. The status of the avoided unit, as defined by the payment 

options elected in each of the negotiated contracts which were the subjects of the Approval 

Docket (Options A. B or C).” is determined by a production cost model (WesCouger, a type 

of economic optimization model; formerly Unit Commit), which is standard practice in the 

c electric utility industry. The production cost model enables FPC to “dispatch” its generating 

- 

- 
- 

99 

i‘ Option A, which Dade chose, provides for energy payments based on 
operating characteristics specified in Section 9.1.2 (the Avoided Unit Fuel Reference Plant - fuel price, times a 1.0 Fuel Multiplier, times the Avoided Unit Heat Rate, plusathe Avoided 
Unit Variable O&M). Option B provides the same energy payment except that the Avoided - Unit Variable O&M is removed and included in the capacity payment. Option C provides 
the same energy payment except that the Avoided Unit Variable O&M and 20% of the 
Avoided Unit fuel price are removed and included in the capacity payment. 
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plants (i.e. determine their odoff status) and manage its power purchases on a least-cost basis 

during each hour. The model operates by comparing the cost of the avoided unit to all other 

available resources and selecting a group of units and power purchases that minimize the total 

Cost of meeting the demand for electricity. In so doing, the model determines whether the 

"avoided unit" as contractually defined is on or off, and also determines the level of the as- 

available energy payments when the model indicates that the avoided unit does not operate. 

10. More specifically, to implement 5 9.1.2, FPC first determines the cost of the 

amount of power in a given hour FPC generated from its own resources. Then, FPC increases 

system load to include the amount of power provided by various cogenerators, including Dade, 

that same hour. An additional system resource is added to FPC's generation in this step: a unit 

with the characteristics and numeric values specified in the Dade (and other similar) cogen 

contracts in 5 9.1.2 and the referenced appendices. Thus, for this resource, FPC utilizes the 

applicable monthly chargeout price of fuel, the fuel multiplier, the average heat rate, and the 

variable operation and maintenance expense specified in the Negotiated Contract.2' The 

operational status of the avoided unit (i.e.* whether it would be scheduled on-line or off-line) 

is based solely on these specified proxy characteristics as set forth in 5 9.1.2 and its referenced 

appendixes. The determination of the avoided unit's operational status is not affected by the 

myriad of other or additional characteristics, which are not contained in the Negotiated Contract 

but which could have been associated with a coal unit, had it actually been built instead of 

avoided. 

I' Variable O&M, as specified in the contract, is included for this unit as well as 
for FPC's actual steam generation units. Variable O&M is also a component of the firm 
energy price as specified in 9.1.2. 
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11. The production cost model is then run again. If the avoided unit, represented by 

the proxy characteristics set forth above, would have been dispatched (i.e.. turned on) at any 

level of output, Dade and the other similarly situated cogens receive the firm energy price for 

all the power they supplied to FPC in that hour. If this unit would not have been dispatched at 

any level of output, the energy provided by Dade and the other similarly situated cogens is 

added to the as-available block size for those hours. An as-available energy price is then 

calculated and paid to Dade and the other similarly situated cogens for the power they provided 

that hour. - 

12. The methodology used by FPC is required by 8 9.1.2 because that section serves 

as a pricing proxy for determining when firm or as-available payments are due. It does this by 

calling for an hour-by-hour determination of the onloff status of the avoided unit, based upon 

the enumerated four characteristics of that unit that are specifically set forth in the Contract and 

reflect its avoided cost. FPC believes it would be improper to assume a myriad of other or 

additional characteristics or values for them that are not contained in the Contract, or to consider 

them in making the onloff determination. FPC also believes that its method for dispatching the 

avoided unit, based solely on the enumerated characteristics in the Contract, is consistent with 

the way the Commission has interpreted Rule 25-17.0832(5), the energy pricing rule that 

governs standard offer c0ntracts.g The methodology yields a result that closely approximates 

FPC’s avoided energy cost, since it compares, on an hourly basis, FpC’s system marginal cost 

61 Prior to amendment in 1997. the Rule appeared as 25-17.0832(4). 
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with the avoided energy cost from the unit (represented by the Contract's f m  energy price), 

and, with limited exceptions,l' effectively pays the lesser of the two. 

13. In calculating the level of the firm energy payments when they are due under $ 

9.1.2 of the Contract, FPC utilizes the actual delivered price of coal at the Fuel Reference Plant 

specified in the Contract, namely CR 1 & 2. The mix of transportation of coal, as between rail 

and barge, has changed over time in favor of rail, thereby lowering overall transportation costs 

to CR 1 & 2 and hence the Ievet of the firm energy payments calculated in accordance with the 

formula in $ 9.1.2. The Contract nowhere constrains FPC's ability to alter the transportation 

mix to CR 1 & 2 in order to reduce the delivered price of coal to these units, and it is entirely 

appropriate -- and indeed expected -- for FPC to take such action. 

For example, during shoulder hours, when system loads are increasing or 71 - decreasing, Dade may receive the firm energy price even though it is slightly higher than the 
as available price, since more efficient FPC units have not yet been optimally dispatched and 
the avoided unit is not entirely off. Moreover, under the implementation of 5 9.1.2 in the - Contract, the cogenerator will receive payment at the firm energy cost for all power that it 
supplies in a particular hour, even though the "avoided unit" may have been partially 
dispatched during that hour. Finally, the cogenerators are added to the as-available block 
size to determine the as-available energy cost only after a determination has been made that 
cheaper sources of power are available elsewhere on FPC's system and, hence, the "avoided 
unit" was not dispatched at all. When this occurs the size of the capacity block that must be 
met increases, potentially requiring more expensive sources of power to meet that kapacity 
and, as a result, driving up the as-available energy price to the point that it might exceed the 

- firm energy price. Nonetheless, the cogenerators will be paid at the higher as-available cost 
because the "avoided unit" was "off." As can be seen, these limited exceptions work to the 
benefit of the cogenerators. 

- 
- 

- 
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Dade's and Montenav's View 

14. Dade and the operator of its solid waste resource recovery facility, Montenay- 

Dade Ltd., through its general partner Montenay Power Cop.  (collectively "Montenay"), do not 

agree that FPC's methodology is called for by 8 9.1.2 and the Commission's Order approving 

the Negotiated Contract. 

15. According to Dade and Montenay, the Negotiated Contract does not even set forth 

the method for determining when firm or as-available payments are due. Their position is that 

FPC must make firm energy payments for all hours that a real, operable "bricks and mortar" 

'generating unit would have operated. In modeling this "real" unit, Dade and Montenay contend 

that the Company should not consider the express terms of 8 9.1.2 and the enumerated proxy 

characteristics therein, but should instead determine its operational status by taking into account 

a myriad of other or additional operating characteristics and constraints that may have been 

\associated with such a unit had it actually been built. These characteristics are nowhere 

Dade and Montenay similarly take the position that Rule 25- 

- 
contained in the Contract. 

- 
17.0832(5)(b), which applies to standard offer contracts, contemplates that a determination of 

the applicable avoided unit's operational status must likewise be made by dispatching a fully - 
characterized unit as though it had actually been built, and not on the basis of a narrower set of 

proxy characteristics used to represent the unit and its avoided cost. 
- 
- 16. In addition, Dade and Montenay urge that FPC is prevented from shifting its mode 

of coal transportation so that the cost of coal to CR 1 19 2 is reduced from that which existed 

at the time the Negotiated Contract was executed unless, by changing the transportation mix, 
. *  - 

- FPC reduces its overall transportation costs to all its Crystal River coal facilities (CR 1 & 2, and 
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CR 4 & 5).  Dade and Montenay urge that, because the coal component of 8 9.1.2 looks to coal 

costs for CR 1 & 2 only, in the absence of such an overall effect, the result of shifting 

transportation would be to lower payments to Dade and Montenay while not altering FPC’s 

overall coal transportation cost. 

17. Dade’s and Montenay’s positions, both with respect to the firm versus as-available 

determination and the coal transportation mix. are directly at odds with the Commission’s Order 

denying approval of the settlement in Lake, as well as PURPA, Fla. Stat. 366.051, and Rule 25- 

17.0832. ~ 

18. As the Commission is aware, the dispute between FPC and Dade is the subject 

of on-going litigation -- in federal and state court -- where the gravamen of plaintiffs’ claims is 

that FPC has allegedly underpaid Dade, and is continuing to underpay it, for energy supplied 

under the Contract, and that these underpayments are part of an anticompetitive scheme in 

violation of federal antitrust law!‘ This past summer. both FPC’s and plaintiffs’ cross motions 

for summary judgment in the state court action on the contract issues were denied by Order 

dated September 19, 1997. Unified discovery is ongoing with respect to both cases. Pursuant 

to the federal court’s scheduling order, the federal case has been set for the court’s October 19. 

1998 trial calendar. The state court action has not yet been set for trial, but may be tried in 

advance of the federal action since the issues in that case are subsets of the issues in federal 

court. 

Y In addition, as part of their antitrust claims, Dade and Montenay allege that 
FPC’s initiation of the Pricing Docket before the PSC in 1994 constituted “sham” litigation 
and a further anticompetitive act. 
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THE COMMISSION’S ORDER IN LAKE, AS WELL AS THE SUPREME COURT’S 
OPIMON IN m, ESTABLISH THAT THE COMMISSION 

JURISDICI-ION TO INTERPRET ITS EARLIER ORDER APPROVING 

In its Order denying approval of the Lake Settlement, the Commission considered 

DADE’S NEGOTIATED CONTRACT WITH RESPECT TO ENERGY PRICING 

19. 

- arguments advanced by the cogenerator that it lacked jurisdiction to disapprove the settlement 

because such a determination would necessarily involve it in interpreting what the Contract 

meant at the time it was initially approved, and that would be inconsistent with its Order in the 

Pricing Docket holding that it had no such jurisdiction. (Lake Order at 12) The Commission 

rejected those arguments, determining that its jurisdiction was broader than it had believed at 

the time the Pricing Docket Order was entered. @. at 16) The Commission cited to several 

more recent decisions from other jurisdictions. holding that a commission does have jurisdiction 

to interpret the legal meaning of a term in a PURPA contract it previously approved, irrespective 

- 
- 

. 

- 

- 

- 
of whether it is a negotiated contract: 

The decision rendered by the New York Commission with respect 
to the Crossroads contract [a negotiated contract], and the decision 
by the Federal District Court suggests that the Commission’s 
jurisdiction in the area of clarifyinglexplaininglinterpreting its 
contract approvals is not as limited as previously thought. 

- Id. at 16. 

[Dlecisions of the New York Public Service Commission are 
illustrative of the Commission’s continuing jurisdiction to interpret 
and clarify its approvals. . . . 

* * *  

[All1 three New York determinations have a common and. I 

irrefutable similarity with the contract proposed for modification: 
All involve a question that turns on what was meant when the 
contract was approved, and not on the determination of disputed 
facts and the application of those facts to an unambiguous contract 
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provision. In this docket, the resolution of the energy pricing 
issue, in so far as the ___.__ cost-effectiveqess -. of b u y s u m -  
c o n c g n & . . ~ ~ t  the c p ' .  
approved. No party has cited to any authority which suggests that 
this type determination is not within the Commission's jurisdiction. 

. .  

- Id. at 11-12. 
- 

20. Agreeing with the New York decisions. the Commission concluded that a request 

to confirm that FPC is properly paying for energy under an approved negotiated contract (such 

as the one with Lake or Dade) "is inextricably linked to what the Commission approved ...." 
and that it has jurisdiction "over matters addressing the interpretation and clarification of past 

- 

- 

- policies and approvals." @. at 10. 

21. These observations by the Commission are consistent with the Florida Supreme 

Court's recent decision in Panda-Kathleen. L.P. v. Clark. et al. as the Florida Public Service 

Commission. and Florida Power Corn.. 701 So. 2d 322 (Fla. 1997). In that case, the Court 

reasoned that the "Commission's approval of a contract term conflicting with the Commission's 

rule as to avoided cost ... would have violated PURPA and section 366.051. Florida Statutes 

(1991)." u. at 328. This is because PURPA and the Commission's rules governing negotiated 

- contracts permit cogenerators to "sell energy to utility companies at but not exceeding full 

avoided cost, . . . [which] is the cost that a utility avoids by purchasing electrical power from a 

QF rather than generating the electrical power itself or purchasing the power from another 

Thus, as Panda makes clear, the Commission has jurisdiction to clarify 

its orders and to construe its rules in order to ensure that contracts and payments thereunder do 

not exceed avoided cost. 

- 
- 

- 
- 

- 

- source." Id. at 324. 

- * *  

- 

- 
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UNDER THE COMMISSION’S ORDER IN LAKE, FPC IS LIMITED TO 
PAYING DADE FOR ENERGY BASED UPON AVO~DED COSTS AS RE-D 
IN THE CONTRACT BY THE AVOIDED UNIT’S SPECIFIED CHARAneRlSrr~ 

22. FPC believes that, under the reasoning of the Lake Order, the Commission’s 

approval of the Negotiated Contract limits FPC to paying Dade for energy based upon avoided 

costs as reflected in the Contract itself. Thus, FPC must determine the avoided unit’s 

operational status -- which governs whether the firm or as-available payment is due in any given 

hour -- on the basis of the proxy characteristics specified in $ 9.1.2. rather, than on the basis of 

other or additional characteristics that may have been associated with such a unit had it actually 

been built. (As noted, the Lake Contract is identical to the Dade Contract with respect to its 

energy payment provisions). Specifically, the Commission wrote: 

- 

- 

- 

- 

- 

I 

FPC’s modeling of the avoided unit, which results in a mixture of 
firm and as-available energy prices, more closely approximates 
actual avoided energy costs and is consistent with this 
Commission’s order approving the existing contract. As with all 
avoided cost calculations, Section 9.1.2 of the Contract was 
constructed as a pricing proxy and was not intended to be fully 
representative of a real operable “bricks-and-mortar” generating 
unit. 

- Id. at 4-5. 

In this case, approval of the original contract recognized that 
energy payments would be calculated using th; parameters 
specified in the Contract and were not fixed. 

- Id. at 9. 

23. These statements by the Commission clearly indicate that FPC is limited to paying 

- Dade for energy based upon the avoided unit’s contractually-specified CharacteriStios, not other 

or additional characteristics that may have been associated with an actually-built, operable, 

bricks and mortar unit. The Contract’s characteristics govern the operational status of the 
- 
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avoided unit (and thus whether the firm or as-available rate is to be paid). That being so, it 

likewise follows that the Commission will evaluate requests for cost recovery of energy 

payments based upon its interpretation of the Contract as amroved because "where cost recovery 

review finds that a utility is requesting recovery of QF payments that exceed its full avoided 

costs, those costs are subject to disallowance." Id. at 13. 

RULE 25-17.0832(5)(8), WHICH GOVERNS ENERGY PAYMENTS UNDER 

THAT THE COMMISSION'S APPROVAL ORDER CONTEMPLATES ENERGY 
PAYMENTS THAT ARE DETERMINED WITH REFERENCE ONLY TO 

THE AVOIDED UNIT'S CONTRACTUALLY-SPECIFIED CHARACTERISTICS 

STANDARD OFFER  CONTRA^, FURTHER SUPPORTS THE CONCLUSION 

~ 

24. On its face, Rule 25-17.0832(5)(b). as amended to its present substantive form 

in 1990, closely resembles 5 9.1.2 of the Contract, and both Dade and FPC agree that the 

proper construction of that Rule, which governs energy payments under standard offer contracts, 

is instructive with respect to 8 9.1.2. In fact, John Seelke, FPC's former manager of 

cogeneration, later a paid consultant with some of the cogenerators in litigation with FPC. has 

testified that the Rule was the basis for the language of 5 9.1.2. Seelke dep. Dade litigation, 

"Seelke Dep.." at 766 (a copy of the cited portions of the Seelke deposition transcript are 

attached as Ex. A). It is thus appropriate for the Commission's statement to comment on the 

correct construction of Rule 25-17.0832(5)(b) as it applies to energy payments, since that is not 

only highly relevant to the on-going dispute between FPC and Dade, but is also relevant to the 

proper interpretation of the Commission's Order approving the Negotiated Contract. 

16 



25. The history and subsequent construction of the Rule clearly shows that the Rule 

does not require full-scale modeling. Prior to the amendment to Rule 25-17.0832(5)(b) in 

1990,z' the Rule explicitly required utilities such as FPC to pay cogenerators for energy based 

on a cost comparison of a contract's firm energy price with the utility's as-available (i.e., system 

incremental) energy cost. This is the so-called "lesser-of" methodology and, under it. there is 

no computer simulation of whether the avoided unit would or would not have operated. 

26. In 1989-90, the Commission held rule-making hearings to consider whether to 

approve an-amendment to Rule 25-17.0832(4)(b) [now 25-17.0832(5)(b)J suggested by staff. 

At those hearings, a number of the Commissioners were concerned that the language of the 

proposed amended rule appeared to require fully characterized modeling of the avoided unit, 

which would leave open numerous terms and much room for dispute and complication. PSC 

Dkt. No. 891049-EU; Hearing Transcript, Rule Hearing Vol. IV, p. 444-45 (a copy of the cited 

portions of the hearing transcript are attached as Ex. B). As Tampa Electric Company's witness 

described that perception: 

[The proposed rule] seems to imply that in our dispatch of our 
system, we would have to do some additional calculations which 
would require dispatching a hypothetical avoided unit, and so our 
dispatchers, on an hourly basis, would have to actually put in the 
characteristics of an avoided unit in their dispatch and make many 
additional calculations in order to determine whether that avoided 
unit would have operated. 

- 
2' As noted, before 1997. the Rule appeared in the Florida Administrative Code 

as 25- 17.0832(4)(b). 
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Tr. 445. But Seelke responded to these concerns and corrected the misperception, explaining 

that the amendment to the rule did not change its essential character and that full-scale modeling 

of the avoided unit was unnecessary: 

. . . I think that both the proposed rule and the existing rule hit the 
same spot but is iust stated differently . . . [T]o do the lesser of 
we would have to figure out whether the unit would have been. 
We would have to have the heat rate and what not. And I think, 
in terms of whether it would have been economically dispatched 
in the language in the proposed rule . . . it's a comparison of cost. 
So I would intemret them to come to the same ooint as well. It's 
just semantics as to whether we are actuallv eoinP -- and I think 
Gordon, mavbe YOU were lookine at it as if we actuallv had to 
disoatch it. and I was never eoine to do that, conceotuallv. I was 
just eoine to look at the cost and eet to the same ooint. 

- 

Tr. 462-463 (emphasis supplied). 

27. The fact that the proposed amendment essentially was a refinement to the "lesser 

of" cost comparison rather than a complicated operational dispatch exercise was noted 

throughout the hearing. For example. the "intent" of the proposed amendment was described 

by Seelke as a "simple comparison that [can be] incorporated into our economic dispatch and 

pricing." which compares "whether the avoided unit has a cost that's lower than the incremental 

cost curve . . . for that particular hour." Tr. 449. Seelke contrasted the simple comparison called 

for by the Rule to a complex operational dispatch exercise which "you would not want to take 

on." Id. Similarly, the dispatch determination for a combined cycle avoided unit was explained 

as "being the combined cycle's cost, which is a function of its heat rate and fuel cost, which gets 

compared with your system incremental cost. So it's really a cost comparison." Tr. 448. 

28. At several points in the hearing, Seelke conceded that Staffs proposed rule change 

the (which he has testified is substantively the same as the rule in the form actually passed) 
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- 
lesser-of approach and, in fact, that a consensus to that effect was reached among the various 

witnesses appearing before the Commission. Seelke Dep. p. 775-76; 781. For example, 

- Commissioner Easley directly asked: "Well. what I am hearing is that the lesser of, or whatever 

the easiest language with the block, gets you to the same thing. and that nobody has any big 

objection to that." Seelke responded: "Right exactly." Tr. 463-464. 

- 

- 

- 
29. Earlier, Seelke described the new proposed rule and the old explicit lesser-of rule 

as "six of one, half dozen of the other." Tr. 464. Thus, in summarizing where the participants 

had ended up. Commissioner %ley explained: 

Well, it sure sounds to me like you don't need an awful lot of 
post-hearing comments other than to make sure in your own 
calculations that it is half a dozen of one and six of the other. My 
inclination would be to go with whatever is the easiest way of 
getting you to the same answer. 

Tr. 463. 

30. Seelke now suggests that one ambiguous passage in Florida Power's post-hearing 

submission reversed his and the other witnesses' clear explanations to the Commission at the rule 

making hearing concerning the operation of the amendment. Based on this, Seelke now says the 

Rule as amended by the Commission does require full-scale modeling of the avoided unit -- and 

not the simple cost comparison described above -- even though there is no evidence that the 

Commission intended to do anything other than to accomplish the consensus reached at the 

hearing. Seelke Dep. p. 789-92. FPC strongly disagrees with Seelke's revised view. The 

important point, however, is that the Commission, not any individual, has the jurisdiction to 

interpret what its own rules mean -- and it has done so here. 
* .  
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UNDER THE COMMISSION'S ORDER IN LAKE, FIRM ENERGY PAYMEFPPS 
UNDER THE CONnUCr ARE CALCULATED BASED W O N  AVOIDED COSrS 

AS REFLECTED BY THE CHARGEOUT PRICE OF COAL AT 
CR 1 & 2. INCLUDING THE ACTUAL TRANSPORTATION COST 

34. FPC also believes that, under the reasoning of the Lake Order, in determining the 

- level of firm energy payments to Dade, it must take into account the actual transportation cost 

for coal to CR 1 & 2. In the Lake Order, the Commission discussed pricing for coal under the 

Lake contract and the proposed settlement which altered that pricing mechanism. The 
- 

- Commission stated: 

Though the Settlement Agreement eliminates any potential for 
litigation concerning FPC's coal procurement actions, staff 
believes this was unnecessary. The contract contains no provisions 
governing the modes of transporting fuel to the Reference Plant. 
Furthermore, FPC should take any and all actions which, legally, 
lowers the cost of providing electricity to its ratepayers .... [Tlhis 
lower cost should be reflected in FPC's calculation of avoided 
costs. 

- 

- 

- 

- -  Id. at 5 .  These statements by the Commission clearly indicate that, in determining the level of 

FPC's firm energy payment to Dade when that payment is due under the Contract, FPC should 

reflect the actual coal transportation cost to CR 1 & 2, not the transportation cost associated with 

- the mix between barge and rail when the Contract was signed, or transportation cost calculated 

on any other basis. 

- 

- 

THE NEED FOR A DETERMINATION AS PRAYED FOR IN THIS PETITION. - 
35. In light of all the foregoing, to interpret the Contract as calling for payments in 

- excess of the amounts generated by the methodology used by FPC -- as Dade urges -- would 

result in payments above avoided cost, in violation of PURPA, the Florida Supreme Court's 

decision in and Commission kule 25-17.0832, which looks to the applicable contract's 

- 
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- 
”rates, terms and other conditions” as the determinants of avoided cost. In the absence of the 

Commissionk declaratory statement as sought by this Petition, FPC could find itself in a posture 

where it must pay for energy -- however erroneously -- at a level which is inconsistent with 

these authorities and the Commission’s Order approving the Negotiated Contract, as well as in 

excess of avoided cost as reflected in the Negotiated Contract. Based on the precedent set in 

the Commission’s Order in the Lake Docket. and the other legal authorities discussed above, 

this, in turn, could result in a denial of cost recovery by the Commission. 

- 

- 

- 

- 

WHEREFORE, FPC requests that the Commission issue a statement that, under Order 

No. PSC-97-1437-FOF-EQ. PURPA, Fla. Stat. 5 366.051, and Rule 25-17.0832. F.A.C, the 

Commission interprets its Order No. 24734 approving the Negotiated Contract with Metropolitan 

Dade County to require that FPC: 

- 

- 

(A) Pay for energy based upon avoided energy costs, strictly as reflected in the 

Contract: 

(B) Use only the avoided unit’s contractually-specified characteristics in 8 9.1.2, and 

not other or additional unspecified characteristics that might have been applicable 

had the avoided unit actually been built, to assess its operational status for the 

purpose of determining when Dade is entitled to receive firm or as-available 

energy payments; 

(C) Use the actual chargeout price of coal to FPC’s CR 1 & 2 resulting from FPC’s 

current mix of transportation, rather than the mix of transportation in effect at the 
. I  - 
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time the Contract was executed or some other mix, to compute firm energy 

payments to Dade. 

Chris S. Coutroulis, Esquire 
Fla. Bar No. 300705 /, 
/'.A- 4 L' (---.f'.- 

Robert L. Ciotti, Esquire 
Fla. Bar No. 333141 
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I 
. IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

CASE NO.: 96-0594-CIV-LENARD 

X . . . . . . . . . . . . . . . . . . . . . . . . . . .  
METROPOLITAN DADE COUNTY, 
a political subdivision 
of the State of Florida, 
and MONTENAY POWER CORP., 
a Florida corporation, 
as General Partner of 
MONTENAY-DADE, LTD., a 
Florida limited : VIDEOTAPED 
partnership, 

: DEPOSITION OF: 
Plaintiffs, : JOHN L. SEELKE 

V S .  : VOLUME VI 

FLORIDA PROGRESS : Pages 708 - 852 
CORPORATION, a Florida 
corporation, FLORIDA 
POWER CORPORATION, a 
Florida corporation, and 
ELECTRIC FUELS CORPORATION,: 
a Florida corporation, 

Defendants. : 
X - - - - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ - - _ - - -  

TAKEN BY: Attorney f o r  Plaintiffs 

DATE : Friday, July 18, 1997 

TIME : Commencing at 9:30 a.m. 

PLACE : Holland & Knight 
Barnett Tower, Suite 1600 
One Progress Plaza 
St. Petersburg, Fldr'ida 

REPORTED BY: Donna W. Everhart 
CSR, RPR, CP. CM 
Certified Shorthand Reporter 
Notary Public 
State of Florida at Large 
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Q. Without violating any Public Service 

Commission rule? 

A .  Correct. 

Q. I believe you testified, though, that as 

&meone who was extensively involved in the 

preparation of that contract, it was your intention 

in Section 9.1.2 of the contract to implement the 

approach as you understood it of the revised Public 

Service Commission rules relating to energy pricing 

to cogens? 

A .  Correct. Can I add a little appendix to 

that answer? In fact, the standard offer language 

that was eventually adopted for Florida Power's 

standard offer contract had the same language as 

the negotiated contracts with respect to Section 

9.1.2. 

Q. Can we agree that the lesser-of approach 

is hardly unusual or unknown in cogen contracts 

with utilities? 

A .  It's not unusual with respect to Florida. 

Again, I'm not sure about other states. , 

Q. Many contracts in Florida are priced 

based upon a lesser-of approach? 

A .  Many of the - -  the standard offer 
contracts that I've seen are priced on a lesser-of 

-~ ~ ~ 
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approach. I've seen others that are not. 

Q. All right. And you haven't seen cogens 

going out of business because they had a lesser-of 

contract, have you? 

A. No. That presumes, though, that they 

knew they had a lesser-of contract going into the 

contract. I mean, there's a - -  and this is, again, 
the heart of the dispute that I see existing here 

is what was agreed to - -  
Q. We're going to get to that. 

A. - -  at the outset. 
Q. I'm going to give you plenty of 

opportunity - -  
A. Okay. 

Q. - -  to talk about that some more. Let's 

continue with a few preliminaries. You also 

discussed the value of deferral method of pricing 

cogen contracts; do you recall that generally? 

A. Yes. 

Q. And that method backloads the capacity 

payments so that in the later years of the contract 

those payments are much higher than in the earlier 

years? 

A. That I s correct. 

Q. Is it accurate that that value of 
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deferral method doesn't have anything to do with 

the use of a lesser-of methodology for energy 

pricing or some other methodology for energy 

pricing; it's a separate concept? 

A. It's a separate concept, yes. I would 

agree with that. 

Q. And you weren't trying to suggest that 

there was some relationship there? 

A. I hope not. 

Q. Is it correct that the purpose and intent 

of the kesser-of rule was to approximate a 

utility's avoided energy cost for the purpose of 

paying cogenerators? 

A. When it was drafted, at that time - -  and 
I probably participated in the drafting of that 

rule too - -  it was an attempt to approximate. And 

I think the key word here is approximate. 

Q. All right. Is it fair to say it was also 

an attempt to approximate the way the avoided unit 

would have operated? 

A .  Oh, boy. Yes, in a way. And, again, 
e .  

it's the use of the word approximate. I'm going 

to - -  I'm going to - -  it was attempting to - -  no, 
let me back up. It didn't attempt to approximate 

how the unit would have operated. It really 
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attempted to set pricing that was close to the 

pricing that might have been experienced from a 

real unit, but it was not - -  again, the operation 
of a real unit and the payments under a real unit 

were not based on whenever its average price 

changed to the lesser-of, became less than the 

as-available price. 

Q. Well, you would agree that lesser-of was 

an approach to approximate avoided cost. 

A. It was an approach to approximate avoided 

cost. And what happened when the rule changed, 

Chris, is that the approximation - -  in fact, when I 
looked at the approximation - -  and others agreed - -  
that approximation was not a good approximation in 

hindsight. And the new language that was 

eventually adopted was a better approximation. 

Q. Okay. Let's talk about that new 

language. As I understand your testimony, you're 

saying that the Commission changed the rule from 

lesser-of to something else; right? 

. .  A. Correct. 

Q. And I believe you indicated to the jury 

here that that was a change that you advocated; 

correct? 

A .  Correct. 
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Q. You thought it was pretty important? 

A .  Yes. 

Q. You submitted pre-filed testimony to the 

Commission in connection with its rule change 

proceeding in which that rule and other rules were 

changed; correct? 

A .  Correct. 

MR. COUTROULIS: And I believe that's 

been marked as an exhibit. Do you have that, Bob? 

MR. CIOTTI: Yeah, I do. 

BY MR. COUTROULIS: 

Q. Were you the only FPC witness who 

submitted pre-filed testimony? 

A .  Yes. 

MR. COUTROULIS: Let's go off the record 

for a second while we find this. 

(Discussion held off the record.) 

MR. COUTROULIS: Okay. Back on the 

record. 
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BY MR. COUTROULIS: 

Q. Mr. Seelke, you have Exhibit 8+ in front 

of you. Is that a copy of your pre-filed testimony 

in the rule-making proceeding? 

A .  Yes. 

Q. Is it correct that in your pre-filed 
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testimony you never referred to a change in the 

rules being made from the lesser-of? 

A .  That's correct. 

Q. You just don't address that issue at all 

in the pre-filed; correct? 

A. That's correct. 

Q. Now, you do comment on quite a few other 

issues. For example, you talk about the QF's 

enhanced ability to develop a viable project 

through the ability to eliminate risk discounts and 

capacity payments and to receive levelized as well 

as early capacity payments; correct? 

A .  Correct. 

Q. And you talk about the QF's ability to 

change its billing methods once every five years; 

true? 

A .  That's true. 

Q. And you talk about the QF's having their 

payments from the utility reflect an offset against 

the bill they get from the utility for things like 

backup power? . I  

A. Correct. 

Q. And you talk about the various utilities' 

ability to tie capacity and energy payments to 

their individual utility avoided cost parameters 
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rather than to the statewide unit? 

MR. WING: I think you meant QF's 

ability. I think you said utilities' ability. 

BY MR. COUTROULIS: 

Q. I did mean QF's. No, I'm sorry, that's 

not right. Utilities. Let me - -  let me start 
Again. You talk about the utilities' ability to 

tie capacity and energy payments to their 

individual avoided cost parameters rather than to 

statewide avoided cost parameters; correct? 

A. That's true. 

Q. And that was a big point about this whole 

-making proceeding, was it not, moving away 

from the statewide avoided unit to individual 

utility avoided costs? 

A. That's correct. 

Q. And you also talk about provisions 

governing energy interchange transactions; correct? 

A .  ' Correct, 

Q -  But nowhere do you discuss moving away 

. *  from the lesser-of rule? 

A. That's true. 

Q. Even though you viewed that as important? 

A. Well, this rule-making was - -  true. And 

this rule-making took place - -  we had a short time 
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to prepare testimony, is my recollection. We 

didn't get all the issues on the table at the 

outset of the rule-making. 

Q. And that issue got left out of your 

pre-filed? 

A. It got left out of the pre-filed. 

Q. You did regard these proceedings as 

important? 

A.  Oh, they were important. 

Q. Very important? 

A .  Yes. 

Q. You would not have wanted to mislead the 

commissioners in your oral remarks before them, 

would you? 

A .  No, I would not have wanted to. 

Q. Or in your pre-filed testimony? 

A. That's true. 

Q. Now, you do recall appearing in front of 

the Commission and speaking to various aspects of 

the rule-making that was going forward? 

I *  
A .  Yes. 

Q. Do you recall whether you were under oath 

on January 11, 1990, when you spoke to the proposed 

staff's rule regarding energy pricing? 

A. Yes. 
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Q. Were you under oath? 

A .  Yes. 

Q. And is i t  fair to say you wanted to be as 

precise and accurate as you could be at that time? 

A .  Yes. 

Q. Isn't it true that you told the 

Commission that both the proposed staff rule and 

the existing lesser-of rule hit the same spot but 

stated a little differently? 

A .  I believe I did. I have looked at my 

comments that were - -  the transcript of that 
proceeding. And while I - -  my objective was to be 
as clear and precise as I wanted - -  as I - -  as you 
stated earlier, I don't believe I met that goal on 

that particular day. 

Q. All right. In fairness, why don't we get 

your remarks and take a look at it so you'll have 

it in front of you. 

MR. COUTROULIS: This has not been 

marked, I believe; correct? 

I .  
MR. CIOTTI: That's correct. 

MR. COUTROULIS: So we will mark this as 

the next exhibit. 

BY MR. COUTROULIS: 

Q -  Can you please identify Exhibit 151? 

EXECUTIVE REPORTING SERVICE (813) 823-4155 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



775 

A. It's a transcript of the rule hearing on 

January 11, 1990, 

Q. And this was a discussion about staff's 

proposed rule which would read, quote, "TO the 

extent that the avoided unit would have been 

economically dispatched, had the avoided unit been 

in the utility's dispatch, avoided energy costs 

associated with firm energy shall be the energy 

cost of the purchasing utility's avoided unit"; 

correct? 

A .  I believe so. Can you - -  are you looking 
at a particular page? 

Q. I can show you a document if you'd like 

to refresh yourself on that. 

A. Yes, I would. 

Q. You do recall that the version of the 

rule as actually passed was slightly different from 

the staff's proposed version? 

A. Yes. 

Q. You testified about that in some of your 

. .  previous sessions? 

A .  Yes. 

Q. Although I believe you testified that the 

rule as passed compared to the staff's proposed 

rule was substantively the same? 
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A .  It was very similar, yes. 

Q. Okay. Substantively the same? 

A .  Yes. 

MR. COUTROULIS: Let's mark this as the 

next exhibit, please. 

BY MR. COUTROULIS: 

Q. You have in front of you Exhibit 152. 

Mr. Seelke, I believe I showed you this exhibit in 

your OCL deposition as well? 

A .  Yes. 

Q. It appears to be a markup of the staff's 

proposed rule against the rule as actually passed. 

If you'd take a look at that. Can you agree that 

the staff's rule stated, "To the extent that the 

avoided unit would have been economically 

dispatched, had the avoided unit been in the 

utility's dispatch, avoided energy costs associateL 

with firm energy shall be the energy cost of the 

purchasing utility's avoided unit"? 

A .  Yes. 

Q. Okay. Now, if you would direct your 
I ,  

attention, please, to Exhibit 151. Is that a . 

transcript of a hearing that took place before the 

Commission on January 11, 1990? 

A .  Yes. 
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Q. And you participated in that? 

A. Yes. 

Q. And you were under oath at the time? 

A. Yes. 

Q. Can you please look at page 449. Let me 

direct your attention to line 13. And let me ask 

you first if these remarks are remarks that you 

made. And if you need to look back to check that, 

that's fine. 

A .  They appear to be my remarks, yes. 

Q. Can you please read your own words 

beginning on line 13 with the word nwe'll,'' W-E 

apostrophe L-L. 

A. "We'll just look at the incremental cost 

curves every hour and see whether the avoided unit 

has a cost that's lower than the incremental cost 

curve, which means it would have been dispatched, 

or if the unit - -  avoided unit's cost is higher 
than the incremental cost curve that exists for 

that particular hour, it would not have been 

dispatched." * *  

Q. Go on. 

A. "That's a sort of simple comparison that 

we can incorporate into our economic dispatch and 

pricing. And that's a little - -  I think that meets 
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the intent of this proposed staff rule." 

Q. Did you make that comment at the 

commission hearing? 

A. Yes. 

Q -  Please turn to page 463. Let me direct 

your attention to line 1, beginning with the word 

"and I think." Do you see that? Line 1. 

A. Yes. Okay. 

Q. Are those your remarks? And if you need 

to look at the previous page, that's fine. 

A. Yes, they are. 

Q. At the place I directed you, can you 

please read out loud what you said to the 

Commission. 

A. "And I think in terms of whether it would 

have been economically dispatched in the language 

in the proposed rule, I wouldn't propose that the 

actual dispatch - -  that we actually dispatch the 
unit as a cost. It's a comparison of cost." 

Q. so you stated, I wouldn't propose that w e  

actually dispatch the unit as a cost, 4t:s a 

comparison of cost; correct? 

A. Correct. 

Q. And then can you continue on that same 

page through the end of line 12, and please read 
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your remarks out loud. 

A. "So I would interpret them to come to the 

same point as well. It's just a matter of 

semantics as to whether we are actually going - -  
and I think, Gordon, maybe you were looking at it 

as if we actually had to dispatch it, and I was 

never going to do that, conceptually, I was just 

going to look at the cost and get to the same 

point. So it's six of one and half a dozen of the 

other. I' 

Q. And you made that remark under oath to 

the Commission - -  
A. Yes. 

Q. - -  on that date; correct? Now, further 

on down the page, there is a remark attributed 

to - -  attributed to Commissioner Easley on line 23, 
and he said, "Well, what I am hearing is that the 

lesser-of, or whatever is the easiest language with 

the block, gets you to the same thing, and that 

nobody has any big objection to that." And what 

did you say, sir? 
. I  

A. I said, "Right, exactly. @I 

MR. WING: I'm going to object because 

you have left off the colloquy beginning with line 

13 just above that where Commissioner Easley talks 
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about the possibility of post-hearing comments and 

to verify if what Mr. Seelke is saying at that 

point really is the case. And I think to be fair 

you ought to read that into the record as well. 

MR. COUTROULIS: Mr. Wing, you're free to 

ask Mr. Seelke questions on redirect if you like. 

MR. WING: Well, I object to doing this 

totally out of context. 

BY MR. COUTROULIS: 

6. Now, you were telling the Commission that 

tfle staff's recommended rule was essentially the 

same as a lesser-of determination at that hearing, 

,were you not, Mr. Seelke? 

A .  Yes, I was. But, in fact, in reviewing 

this transcript later on - -  
Q. You're saying you were wrong? 

A .  I was wrong. 

Q. Okay. Isn't it a fact that you 

acknowledged that there was a consensus among the 

people present at the hearing that the staff 

version of the rule reached essentially !he same 

result as the lesser-of rule? 

A .  My comment on line - -  on page 464 would 
lead you to that conclusion. The remarks that we 

talked about earlier were not intended to lead to 
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that conclusion. 

Q. Which remarks? The remarks that you 

read? 

A. Yes. 

a.  But my question now, sir, is whether you 

acvnowledge that there was a consensus among the 

pbople present at the hearing that the staff 

4ersion of the rule reached essentially the same 

r'psult as the lesser-of rule? 

A .  Yes, there was. 

Q. Okay. And you agreed with that consensus 

at the hearing, did you not? 

A. Yes. 

42'. Now, is it correct that what you're 

saying about the improper - -  about the proper 
interpretation of the new rule in this deposition 

that it requires full-scale modeling of the avoided 

,unit is not what you told the Commission back in 

1990 when it was considering adopting the rule 

ehange? 

. I  

A. That's true. 

Q. You didn't discuss at the Commission any 

need to model the avoided unit and you did not 

discuss how to go about full-scale modeling of the 

avoided unit as though built, installed, operated, 
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and fully characterized; correct? 

A. No, that's not true. 

Q. Sir, why is that not true? 

A. That's not true. Because it goes back to 

the interpretation of the remarks that I made 

earlier and which, unfortunately, I characterized 

differently at the end. The concern being 

expressed by - -  let me go back to where .I first 
read remarks about - -  

Q. Sure. The first thing I called your 

attention to was page 449. 

A. Okay. 

Q. I believe we started at line 13. 

A. That's correct. The concept that's 

discussed in line 13 is similar to - -  and I'd have 
to go back to a memorandum that I did for 

Mr. Watson and perhaps amplify what I intended 

there.' That's explained more fully. 

Q. Just so we're clear, Mr. Watson is one of 

the attorneys who was representing Pasco? 

. I  
A .  Pasco, yes. 

Q. And you were consulting with them? 

A. That's correct. 

Q. All right. 

A.  The concept here is that if you wanted to 
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determine whether a unit would have been operated, 

that you didn't necessarily - -  that one simple way 
to do that was to look at the incremental cost of 

the system - -  
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Q. Yes. 

A .  - -  the as-available energy cost - -  
Q. Yes. 

A .  - -  and ask yourself would the unit have 
had an incremental energy cost between its minimum 

and maximum load point that would have been equal 

to or greater than that as-available, but not the 

unit's average cost, the unit's incremental cost. 

When I say whether the unit has a cost that's lower 

than the incremental cost curve, the concept that's 

left out here and what I believe I intended was an 

incremental cost concept, not an average cost 

concept. And unfortunately, in this hearing 

process the discussion that we're talking about 

here, Chris, involves calculus concepts, which are 

virtually impossible to transmit to a Commission in 

a hearing process. . *  

The concept, if we go back to - -  and I 
can explain this fully in a memorandum that I did 

to Mr. Watson - -  using just the incremental cost 
data, incremental cost curves of a unit, which are 
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not present in a pricing formula, just using those 

cost curves and incremental fuel cost data, we can 

make a very good approximation on whether the unit 

would have been operating or not operating without 

going through a full-scale model dispatch. 

Q. That's not what you said here though, is 

it? 

A. No, that's not what I said. And that's 

why we had post-hearing comments. 

Q. All right. But what you're now saying is 

if you were to compare system incremental cost, 

which is the as-available energy cost, to 

incremental cost of the avoided unit, that would be 

a way to approximate when the avoided unit would 

run and when it would not run? 

A. That's correct. And, in fact, that 

whole - -  
Q .  Excuse me. 

MR. WING: Wait. No, wait. Wait. Go 

ahead. You can finish your answer. 

Well, let's let - -  let me let Chris 
. I  

A. 

finish, and then I'll - -  
BY MR. COUTROULIS: 

Q. 1 want to - -  I want to let you finish a s  

well. This is cross-examination, but I'm trying to 
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be as - -  
A. Sure. 

Q. - -  as fair as 1 can, so 1 apologize if we 
talk over each other, but we'll try to do the best 

we can. 

If you were comparing system incremental 
/ 

cosig'to incremental costs of the avoided unit, 

thak would be a simple cost comparison, but it 

wquld be different from the lesser-of where you 

cbmpare average cost of the avoided unit against 

spstem incremental cost? 

A. That's correct. 

Q. Okay. You still wouldn't be looking at 

other operational parameters of the avoided unit? 

A. No, you could look at other operational 

parameters. 

Q. But not necessarily? 

A. But not necessarily. 

Q. All right. 

A. Because - -  and if I can go back to a - -  
this concept is more fully explained in a 

memorandum that I did for Mr. Watson that's dated 

November of 1994. 

. .  

Q -  Do you need to get that memorandum in 

order to explain this? 
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A .  Well, I'd like to - -  I'd like to show 
this. Yes, I would, I'd like to - -  I'd like to 
refer to that. 

Q. But do you need - -  do you need the 
memorandum in order to refresh your recollection 

about this, how this works? 

A .  Yes. I would like to see the 

memorandum - -  
Q. All right. 

A .  - -  to refresh my recollection. 
Q. Do we need to go off the record tp do 

that? 

A .  Let's do that for just one minute. 

Q. I will let you do that. 

(Discussion held off the record.) 

MR. COUTROULIS: We're back on the 

record. 

BY MR. COUTROULIS: 

Q. And you now have in front of you a copy 

of this memorandum that you indicated you needed to 

look at? 

A. That's correct. 

Q. And for the record, 

memorandum, actually, that yc 

. .  

-that's something 

L wrote to Attorn 

a - -  

Y 

Ansley Watson representing Pasco dated November 11, 
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1994; correct? 

A. Correct. 

Q .  And when you wrote this memorandum, you 

were acting as a consultant to Pasco and being 

compensated for your time accordingly; correct? 

A. That's correct. 

Q .  All right. 

A. One of the concepts here that could have 

been implemented - -  and I'm explaining in this 
memorandum, I'm on page 7, Paragraph 5, which is 

referring to the same types of issues we've been 

talking about. It's referencing my quote on page 8 

of FPC's petition, which this is a petition in this 

Docket No. 940771-EQ, which I don't have that in 

front of me, but I believe we're talking about the 

same kinds of language that this refers - -  that 
particular reference refers to the rule-making 

proceeding and quotes my discussion on the same day 

here. So I believe we're talking about the same 

concept here. 

But this - -  if one went through a look 
4 .  

at - -  and this example what I did is I actually 
took incremental cost of this coal - -  of the coal 
plant that is in the CFR contract and incremental 

fuel cost and developed an estimate of how many 
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hours a unit might be turned off, if you will, 

considered off just based on a cost comparison of 

incremental cost of the unit versus system 

as-available energy cost. 

Q. Just so we're clear, the CFR contract is 

not the same contract form as the Dade contract, is 

it? 

A. No, it's not. 

Q. The CFR contract has an incremental - -  an 
incremental heat rate curve, does it not? 

A .  Yes. 

Q. The Dade contract doesn't have one at 

all? 

A .  That's true. 

Q. Okay.  

A .  The concept here, though, that I was 

expressing at the rule-making hearing was to 

compare the cost, the incremental cost as we've 

discussed earlier, the incremental cost of the unit 

versus the system incremental cost, which would 

give you a judgment as to whether the unit would 

have been off or on. It would have given you an 

estimate. And in this particular case, one can 

estimate how many off hours might occur just based 

on a strict cost comparison. But that method 

. *  
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ignores operational considerations, and I'm quoting 1 
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from page 8 .  

Q. Page 8 of your memo? 

A. Of my memorandum here. Regarding 

start-up and shut-down. And, for example, if 

cost dropped - -  I'm not quoting at this point 
fi ' - - - -  - ' .e 

the 

but 

mean you'd shut the unit off for an hour. And 

there were - -  you can take into account minimum 
down time with this method. And - -  and override, 
if you will, when a unit might have been shut 

down. So this method allows one to model, in 

effect, on a realtime basis the implementation of 

contract language of a real unit. 

Q. What you're talking about here is a 

comparison of incremental cost of the avoided unit 

versus incremental cost of the system? 

A. That's right. 

Q .  And that's not 

lesser-of? 

A. 

the error that I made in 

That's not wha 

what you do on a 

you do on les,ser-of. 

here was acknowledging 

that the two concepts were the same. 

Q. You said they were six of one, half a 

dozen of the other? 

i 
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A .  That I s  right. 

Q. That means the same; right? 

A .  That's right. 

Q. So you were wrong when you said that? 

A .  I was wrong on that. That's right. 

Q. You didn't intentionally mislead the 

Commission, did you? 

A .  No. It was a long day, I'm sure, and I 

just - -  and I think the decision was made at that 
point in time the company, and I - -  Betty Easley, 
as I recall, was on a let's get - -  we were on a 
time frame to get things moving along with the 

Commission. It was not the time to start 

explaining calculus to the Commission and the 

concepts I've discussed here. The time to do that 

was in post-hearing comments. 

Q. But you certainly wouldn't want to say 

something is the same as a lesser-of, despite the 

fact you don't want to explain calculus to the 

Commission, if you were sitting there thinking to 

yourself it's not lesser-of, so you were,confused, 

were you not? 

A .  No, I wasn't confused. I think at that 

point in time I made a statement that was not 

correct and accurate, and - -  
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Q. Several statements that weren't correct 

and accurate? 

A. No. The only statement I made that was 

not correct and accurate. 

Q. Okay. So the statement - -  the statement 
that we read before on page 4 4 9 ,  that is correct 

and accurate? 

A. That is correct if you consider that 

we're looking at the - -  whether the avoided unit 
has a - -  if you would insert in your reading of 
that sentence, look at the incremental cost curves 

every hour to see whether the avoided unit has an 

incremental cost that's lower. 

Q. So for that statement to be accurate, I 

have to insert some words? 

A. You'd have to insert that word in there, 

right. 

Q. Okay. And what about for the statement 

it's six of one, half a dozen of the other, what 

would I have to do to make that accurate? 

A. You'd have to take it out of,tQere. 

Q. Okay. And where you agreed with 

Commissioner Easley and said "right, exactly," we'd 

have to take those words out too; right? 

A. which - -  where is that? Yeah. 
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Q. We'd have to change "right, exactly" on 

page 464 to wrong, would we not? 

A. Yes, we'd have to say wrong. 

Q. Okay. And when you said on page 463, one 

of the other places we looked at, on line 8, " 1  

think, Gordon, maybe you were looking at it as if 

we actually had to dispatch it, and I was never 

going to do that, conceptually, I was just going to 

look at the cost and get to the same point," is 

that right or wrong? 

A. That's correct. 

Q. So you were never going to dispatch it, 

you were just going to do a cost comparison? 

A. I was going to do a cost comparison, but 

my cost comparison would have taken into account 

the parameters that would result in the same - -  it 
would have gotten to the same point of a full 

economic dispatch. 

Q. And those parameters would include 

start-up and shut-down, for example? 

A. They would include - -  which yo,uld - -  
those parameters would have included those costs 

which would have been reflected in the minimum up 

and down time consideration. 

9. You didn't talk about minimum up and down 
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\time - -  
A .  No, we didn't talk about that. 

Q. - -  at chis hearing, did you? 
A .  No. 

Q. Or start-up and shut-down cost? 

A .  No. 

Q. Or ramp rates? 

A .  No. 

Q. Or the spot price of coal? 

A .  No, didn't talk about that. But that's 

all incorporated - -  spot price of coal is 
incorporated in the concept of incremental cost of 

the unit. If you insert the word ttincrementallt on 

page 449 in front of the word the avoided 

unit cost, if it's the avoided unit incremental 

cost, then that concept of spot coal prices is 

incorporated in it automatically. 

Q. Okay. So if we incorporated a word that 

wasn't there, you're saying maybe somebody would 

have figured out that that new word encompassed a 

lot of other things within it as well? . .  
MR. WING: Object to the form. 

BY MR. COUTROULIS: 

Q. Right? 

A .  Yes. 
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Q. Now, you wrote this memo to Mr. Watson 

four and a half years after - -  after this hearing 
before the Public Service Commission? 

A .  Yes. 

Q. Okay. By the.way. you indicated before 

that maybe you were tired. In fact, when you made 

these remarks, it was pretty early in the morning 

because this hearing started at 8:30, didn't it? 

If you look at page 442, it says "Hearing 

reconvened at a:30 a.m."; right? 

A .  Yes, it does. 

Q. And that's on page 442, and the remarks 

we were looking at conclude by page 464, so you're 

talking about 22 pages. How long would it take 

to - -  
A .  It was - -  
Q. - -  make 22 pages of remarks at a hearing 

like this? 

A. I'm sure we were still in the, you know, 

in the morning session, so - -  
Q. Okay. Pretty early in the morning? . .  
A .  Probably. 

Q. Okay. 

A. But we'd been going for three days. 

Q .  Okay. NOW, did the rule change that the 
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Commission adopted move away from the statewide 

avoided unit and go to the individual utility's 

avoided cost? 

A. Yes. 

Q. And that was something that you thought 

was a good idea? 

A. Yes. 

Q. And the rule change 

A. That's correct. 

Q. Do you recall wheth 

also changed the as-available 

accomplished that? 

r the rule change 

block size that you 

would use to calculate the as-available price? 

A. Yes, it did. 

Q. And that was something you were 

advocating as well, was it not? 

A. Yes. 

Q. You were suggesting that the as-available 

block size should be variable so that every 

cogenerator being paid the as-available rate in any 

given hour would be included in the block size? 

A. That's correct. . .  
Q. And actually you talk about that on page 

450; right? 

A. 450 of the - -  
Q. Of the hearing, yes, sir. Yes. Let me 

EXECUTIVE REPORTING SERVICE (813) 823-4155 
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direct your attention to lines 21 and 22. 

A .  Yes. 

Q .  Okay. Now, do you know if Florida Power 

actually does that? 

A .  Do you mean do they do that today? 

0. Yeah. Maybe I can sharpen my question a 

bit. Do you know whether or not when Florida 

Power, in administering these cogen contracts like 

the Dade contract, makes a determination that the 

avoided unit would be off whether it adds the 

amount of cogen power to the as-available block 

size for purposes of calculating the as-available 

price? 

A .  No, I don't know if they do or not. 

Q. Do you know whether or not Florida Power 

pays Dade based on the same type of lesser-of 

approach that existed before the rule change? 

A .  The information that I was given with 

respect to the payments would indicate that that 

was the case. But there was not a clear statement 

of exactly what the payment methodology was, as I 

recall, by Florida Power. 

Q. Do you know if we were, for example, to 

look at the payments being made to Dade, whether 

we'd find payments at certain hours at the 

EXECUTIVE REPORTING SERVICE (813) 823-4155 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition f o r  expedited DOCKET NO. 961477-EQ 
ORDER NO. PSC-97-1437-POP-EQ 

with Lake Cogen, Ltd., by ISSUED: November 14, 1997 
Florida Power Corporation. 

The following Conmissioners participated in the disposition of 
this matter: 

JULIA L. JQHPSON, Chairman 
J. TERRY OEASON 
SUSAN F .  CLARK 

DIANE K. KIESLING 
JOE GARCIA 

BY THE COMMISSION: 

NOTICE is hereby given by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a pe t i t i on  for a formal proceeding, 
pursuant to Rule 25-22.029, Florida Administrative Code. 

Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake), a 
qualifying facility (QF) , enteted into a Negotiated Contract 
(Contract) on March 13, 1991. The term of the Contract is 2 0  
years, beginning July 1, 1993 when the faciLity began commercial 
operation, and expiring July 31, 2013. Committed capaci'ty under 
the Conttact is 110 megawatts, with capacity payments based on a 
1991 pulverized coal-fired avoided unit .  The Contract was one of 
eight QF contracts which were originally approved f o r  cost recovery 
by the Commission in Order No. 24734, issued J u l y  1, 1991, in 
Docket No. 910401-EQ. 
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Section 9.1.2 of the Contract details the energy pricing 
methodology as follows: 

Except as otherwise provided in section 9.1.1 hereof, for 
each billing month beginning with the Contract In-Service 
Date, the QF will receive electric energy payments based 
upon the Firm Energy Cost calculated an an hour-by-hour 
basis as follows: (I) the product of the average monthly 
inventory chargeout price of fuel burned at the Avoided 
Unit Reierence Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided UnLt Variable 
O&M, if applicable, for each hour that the Company W Q d d  
have had a unit with these characteristics operating; and 
(ii) during all other hours, the energy cost shall be 
equal to the As-Available Energy Cost. 

In 1991, when FPC entered into its contract with Lake, FPC's 
forecasts indicated that as-available energy prices would exceed 
firm energy prices throughout the entire term of the Contract. 
Based on these projections, pxior to August 1994, FPC paid Lake 
firm energy payments for all energy delivered from the cogeneration 
facility. 

In 1994, FPC conducted an internal audit of its cogeneration 
contracts. Because of falling coal, oil, and natural gas prices, 
excess generation during low load conditions, and exceptional 
nuclear performance, FPC's modeling of the avoided unit indicated 
that duking certain hours, firm enezqy prices would be greater than 
as-availablg energy prices indicating that the avoided unit would 
be cycled off in FPC's dispatch. FPC adjusted its payments to Lake 
and other cogenerators to reflect these changes in the operation of 
the avoided unit. This reduced the total energy payment t o  Lake 
and ultimately led to the pricing dispute. 

On July 21, 1994, FPC filed a petition (Docket No,. 940772-EQ) - seeking a declaratory statement that Section 9.1.2 of the 
negotiated contract was consistent with then Rule 25-17.0832t4) Ib) , 
Florida Administrative Code. This rule referenced avoided energy 

I payments for standard offer contracts, and was a basis for 
evaluating negotiated contracts. Several cogenerators, including 
Lake, filed motions to dismiss FPC's petition. FPC later amended - its petition and asked the Commission to determine whether its 
implementation of Section 9.1.2 was lawful under Section 366.051, 
Florida Statutes, and consistent with Rule 25-17.0832(4) (b) I - Florida Administrative Code. In Order No. PSC-95-0210-FOF-EQ, we 
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granted the motions to dismiss'on the grounds that the Commission 
did not have jurisdiction to adjudicate a dispute over a provision 
in a negotiated contract. However, the Order recognized the 
Commission's continued responsibility for cost recovery review. 

Subsequent to the filing of FPC's petition in Docket No. 
940771-EQI Lake and other QFs,  filed lawsuits in the state courts 
for breach of contract. on January 23, 1996, the Fifth Judicial 
Circuit Court issued a Partial Summary Judgement for Lake in Case 
No. 94-2354-CA-01 regarding the energy pricing dispute. 

On November 25, 1996, FPC filed a Petition for Approval of a 
Settlement Agrement between E'PC and Lake. The Settlement Agrement 
resolves all issues in thenpending litigation. The modifications to 
the Contract pursuant to the settlement Agreement have the 
following components: 

1) A revised energy pricing methadology for future energy 
payments and settlement of a coal tranapottation issue. 

2 )  Restructuring of variable O&M and capacity payments. 

3 )  Reimbursement for  the historic energy pricing dispute. 

4 )  Curtailment of energy during off-peak periods from 110 MW 
to 92 MW. 

5 )  A buy-out of  the last three years and seven months of the 
Contract, resulting in a tannination date of December 31, 
2009, rather than July 31, 2013. 

The cost for the buy-out will be paid to Lake in monthly 
payments from NOve&er, 1996 to Decmher, 2008. On December 11, 
1996, FPC paid Lake $5,512,056 to reimbur$e the QF for the disputed 
portion of energy payments made during the period August 9, 1994 
through October 31, 1996. FPC requested that the Settlement 
Agreement be approved on an expedited basis, including COn€imIatiQn 
that the Negotiated Contract between FPC and Lake, as modified by 
the Settlement Agreement, continues to qualify for cost recovery. 

FPC believes that the Settlement Agreement will result in 
approximately $26.6 million Net Present Value (NPV) in benefits to 
its ratepayers through 2013. These benefits a m  based on a 
comparison of costs between Lake prevailing in the lawsuit and the 
modified Contract. 
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We approved the Petition for Expedited approval by a 3-2 vote 
at the June 24, 1997, agenda conference. At the July 15, 1997, 
agenda conference, the Commission Voted to reconsider i t s  decision 
after being advised that one Commissioner voting with the majority 
had mistakenly voted to approve the agreement. 

The parties wexe directed to brief the issue of the 
Commission's jurisdiction to deny cost recovery o€ any part of a 
civil C O U ~  judgement concerning the term of the contract. 

At the August 18, 1997, agenda conference, the item was 
deferred and the parties were directed to file supplemental btiefs 
on the issues of 1) the "regulatory out" clause contained in the 
power purchase agreement and 2) the impact of the New York State 
Public Service Commission's decision that it had jurisdiction to 
interpret and clarify its approval of negotiated purchase power 
agreements (the Crossroad% decision).The supplemental briefs were 
filed on August 29, 1997. Lake also requested Oral Argument on 
this matter. Since interested pereons may always participate in 
the discussion of items scheduled for proposed agency action, this 
request is moot. 

11. TftIc szmzmAmm- 

As discussed in the Case Background, the proposed Settlement 
Agreement contains five modifications to FPC's and Lake's existing 
contract. A discussion of each modification is contained in the 
following sections. 

A. Revised Energy Pricing and C M l  Traneportation Agreemcnf: 

1. B e Y i a c d e r w  Pricinq 

Pursuant to Rule 25-17.0836, F.A.C., thie Commlseion is 
required to evaluate modifications to a negotiated contract against 
both the existing contract and the current value of the purchasing 
utility's avoided cost. The modified Contract requires FPC'8 
ratepayers to pay €inn energy pticee every hour that Lake generates 
electricity. In other words, the modified contract aeeumes the 
avoided unit will be available and fully dlepatched 100  percent of 
the time. Obviously, 110 real unit operates in this manner. 
Furthermore, this would also presume that had FPC built the 
"avoided-unit". this Commiseion would want FPC to run the unit 
without regard for any change0 in operating expenses. That would 
mt be an appropriate burden for FPCre ratepayers. FPC's modeling 
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of the avoided unit, which raeult in a mixture of firm and as- 

energy costs and ie COnSisterC with thie Commission's order 
approving che exieting contract. AB with all avoided cost 
calcul-atiqns, Secxjon 9.1.2 o f  the Contract vas B & - w _  a 
orfcing prcq ami was n ~ c  f 3 i t e W . 9  he =UT+ repreaF;lgav.ve ,f-a 

The goal of the 
contracfual Ianguage was to enaure that, consistent with Section 
210 of PURPA and OUT cogeneration rules, FPC would not be put in a 
eituation where it would be required to purchase energy at a cost 
greater than what it could either purchase elsewhere or generate 
itself. The revised energy piicing methodology, 100% firm, will 
render thie goal meaninglese. 

available energy prices, more clo t f  ely approximates actual avoided 

-real ojj-erme (brrcckshn~-m~C~r" generating unit. 

2 .  

The firm energy price.under the Settlement Agreement will be 
determined using the higher of the actual monthly inventory charge 
out price of coal at Qz lha  o r  $1.76/MMBtu. T h i ~  floor ia based on 
the average price of coal at CR l h t  in 1996 plus an $O.OB/MMBtu 
adder. Thim adder wae included to prevent a potential diegute 
between FPC and Lake similar to the one between FPC and Pasco 
regarding FPC'~ coal procurement.and transportation actions. This 
is another example of how the progoeed energy pricing methodology 
is not representative of avoided cost. Though the Settlement 
Agreemenc eliminates any potentlal for litigation concerning FPC's 
coal procurement actions, staff believes this wae unneceaeary. The 
Contract contains no proviaions governing the modes of transgorting 
fuel to the Reference Plant. Furthermore, FPC should rake any and 
all actions which, legally, lowers the cost of providing 
electricity to ita ratepayere such that COEt i8 fair and reasonable 
as required by Section 366.03 Florida Statutes. Furthermore, this 
lower coet should be reflected in FPC's calculation of avoided 
coats. 

B. Restructuring of Capacity Payment6 and Variable OslM 

The Settlement Agreement removes variable OslM expeneea from 
the energy payment, and includes it in the capacity paymenc. The 
revised capacity payments, including the variable amount, are 
approximately $12.1 million Npv leas than capacity and variable O M  
payments under the original contract. This provieion of the 
Settlement Agreement ie prajected to reduce F X ' s  ratepayers Cost 
liability in addition to providing a more stable revenue stream for 
Lake. However, the benefit8 of this provision of the Settlement 
Agreement do not outweigh the negative impact of the 100% firm 
energy payment. 
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C. Rietoric Pricing Diqute 

The settlement Agreement provides f o r  FPC to pay take 
$5,512,056 as reimbursement, with interest, for the dieputed energy 
payments during the period Auguet 9, 1994 through October, 31, 
1996. FPC paid the settlement payment to Lake on December, 11, 
1996.. However, at the February, 1997 hearing in Docket No. 970001- 
EI, we voted to exclude this payment for recovery, because the 
costs at that time had not been approved for recovery. Ae 
discuseed previously, we believe thar: FPC'e modeling of the avoided 
unit, which results in a mixture of firm and as-available energy 
pricea, more closely approximatee actual avoided energy coats and 
is consistent with this Commission's order approving the existing 
contract. 

D. Cutailment 

Lake has ag-reed to curtail energy deliveries from 110 MW to 92 
MW during the thirteen off-peak hours as defined by the Setclement 
Agraement. In addition, Lake will be treated as a Group A N.G. 
under FPC'e Generation Curtailment Plan a8 approved pursuant to 
Order No. PSC-95-1133-FOF-EQ, iesued September 11, 1995. This 
proviaion will confer benefits to FPC in the form of increaeed 
flexibility during low load aituationr when generation exceeds load 
requirements as well as allowing FPC to replace the curtailed 
energy, if needed, at a lower eyetem energy coat. 

FPC projects that this provision of the Settlement Agreement 
will result in a aavinge of approximately $2.4 Million NPV as 
compared to the existing contract. Exietence of these aavinge 
further demonetrates that approving 100% firm energy pricing w i l l  
result in payments which exceed FPC'e avoided energy cost. 
Furthermore, there aavinga are overstated ae FPC has the authority 
to curtail Lake and other Cogencratora during thee hours which the 
energy is not needed or when such purchases will result in negative 
avoided coate. According to Rule 25-17.086, Florida ndminietrative 
Code, a utility is relieved of  it6 abligation #to purchase 
electricity f r o m  a QP due to operational clrcumetances or when such 
purchases will result in costs greater than t h e e  which the utility 
would incur if it did not make euch purchases. Despite this 
authority, we recognize that a voluntary curtailment agreement 
could avoid litigation. 

- 

B. Contract Buy-Out - 
Lake and FPC have agreed to terminate the Contract three year8 

In exchange for  and seven months earlier than originally proposed. 
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NE" SA- OF FPC/LAIOP: 8- 
($Millions ml - 

Component I Savings 

this .provieion, FPC will pay Lake monthly payments fzom 1996 
through 2008 tocaling approximately $50.4 Million. Since the 
current contract is greater than today'a avoided costa, this 
provieion will allow PPC' a ratepayers to purchase market priced 
power sooner. After the revised contract: terminates, FPC will be 
able to obtain capacity and energy at a cost it believes will be 
less than the existing contract. FPC'e coat projection8 €or 
replacement capacity and energy are based on currently budgeted 
amounts €or i t a  Polk Unit. This methodology is appropriate, ae the 
projections have a mere defined ba51s and FPC'8 current projections 
indicate that the replacement capacity and energy will come from a 
similar type of combined-cycle technology. 

When compared :o FPC'e modeling of the avoided unit, which 
more closely approxhates avoided energy cost, the buy-out portion 
of the Settlement Agreement is not coet effective. In fact, the 
contract buy-out will actually reault in approximately $1.2 Million 
NPV of additional coats to FPC's ratepayers. 

Energy Pricing h Coal 
Transportation Agreement 
capacity dnd Variable 0b.M 

Historic Pricing Dispute 
Curtailment 

The savings/additional costa of each provision are summarized 
in the following tabla. The comparison is to the existing 
contract, assuming PPC'e interpretation of the existing agreement 
is correct. 

($24.9)  

$12.1 

($5.3) 
- 

$2 .4  

F O U t  I I 

111. 

Approval ai a newly negotiated contract ie based on avoided 
coet as defined by the utility's next identified capacity addition. 
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However, in evaluating contract modificatione, Uavoided cost' 
&ecomee the existing contract. In this case, approval of the 
original contract recognized that energy payments would be 
calculated using the parameters specified in the Contract and were 
not fixed. FPC'S modeling of the avoided unit i5 consiatent with 
this Commiseion* s order approving the Contract and more closely 
approximates avoided cost. Energy payments under the modified 
contract reflect Lake's court position of 100% firm energy, which 
clearly exceeds avoided cost. This revision, plus the remaining 
components of the Settlement Agreement, requires that FPC'e 
ratepayers commit to pay approximately $17.1 million NPV over what 
they would pay under the Contract before the Settlement Agreement. 
We recognize the risks asaociated with litigation, however a8 
discuseed below, this Commission is not required, based on a 
circuit Courtle decision;to approve recovery of QF payments that 
are in exctse of a utility'e avoided cost. 

A 'recent decleion euggeets that a state corniselon's 
jurisdiction with reepect to negotiated QP contracts is not as 
limited as this Commission has previouely concluded. 

On November 29, 1996, the New York Public Service Comiesion 
(NYPSC) issued a declaratory ruling concerning a negotiated QF 
contract between Orange and Rockland Utilities and Croeeroads 
Cogeneracion. Inc. (CroaaroaAs). The epecific queetion involved 
Orange and Rockland'a obligation to purchase additional output from 
an expansion of the facility. Crossroads contended that the 
contract, which was approved in 1988, required Orange and Rockland 
to purchase the output. Crossroads contended that the New York 
Commission did not have jurisdiction to adjudicate its claim, 
citing as authority d e s .  L.P. v. Board 

In its decision granting the request f o r  a declaratory ruling, 
the New York Commission etated: 

As was recently reaffirmed, it: is within our authority to 
interpret our power purchase contract approvals, and that 
jurisdiction hae been upheld by the court;, The 
precedents involving interpretation of past policies and 
Approvals, and noc the contract non-Interference policy 
that Croeeroads cites, control here. AB a result, the 
approval of the original contract for  the Cro8smad.s site 
may be explained and interpreted. and OsLR's petition may 
be construed as requesting that relief. 

Crossroads then filed a five count complaint in Federal 
District Court, eeeking both contractual and antitrust damagee. 

af RequLat0l-v c o m m i s ~  , , 44 P . 3 d  1178 (3d Cir. 1995). 

. 
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Crossroads alleged that the New York State Commission lacked 
subject matter jurisdiction. In an opinion issued June 30, 1997, 
the Court granted Orange and Rockland,s Motion to Dismies the 
complaint, finding, among other things, that Crosaroada waa 
collaterally estopped from aeserting the juriadictional ieeue in 
the Federal Court. The Court relied on the Restatement (2nd) of 
Judgements in aeseeeing Croasroad'a claim: 

- 

When a court has rendered a judgement in a contested 
action, the judgement precludes the partiea from 
litigating the question of the court's subject matter 
jurisdiction in subsequent litigation except if: 

(1) The subject matter of the action was so plainly 
beyond the court's jurisdiction that ita entertaining the 
action was a manifest abuse of authority; or 

(2 )  Allowing the judgement to etand would eubetantially 
infringe the authority of another tribunal or agency of 
government; or 

(3) The judgement was rendered by a court lacking 
capability to make an adequately informed determination 
of a queetion concerning its own jurisdiction and as a 
matter of procedural fafrnesa the party seeking to avoid 
the judgement should have opportunity belatedly to attack 

Restatement (Second) of Judgements 9 12 (1982). Having 
carefully considered the argumente set forth by the 
partiea in their briefs and at oral argument, the Court 
determinee that none of the three above-mentioned 
exceptione appliue to the jurisdictional determination 
made by the lWPSC. Accordingly, plaintiff is preluded 
from relitigating the iooue o f  the NYPSC'e subject matter 
jurisdiction in this, the second proceeding between these 
partiea . 

\the court's subject matter jurisdiction. 

- The court found that none of  these exceptions applied &id dismissed 
Crossroads' complaint. 

- We recognize that a finding that a QP is collaterally estopped 
from challenging a jurisdictional finding ie not as compelling as 
a determination of the ieaue on a direct appeal. However, it is 
probative on the issue, especially given the Court's reliance on 
the exception stated in the Restatement 2d. We also note that 
Florida Power Corporation has recently filed this Opinion, and the 
New York Comieeion's ruling as aupglemental authority with the 

- 
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Florida Supreme court (Case No. 88,280) - 
P U c  w c e  cqmmaaaiaa. 
its decision affirming the 

Commission's order. A motion f o r  rehearing is pending. 

The New York Commission seem to have drawn a distinction on 
the jurisdictional qucetion not along the standard offer  
tariff/negotiated contract line. Rather, it asaerta jurisdiction 
over matters addressing the interpretation and clarification of 
past policies and approvals end eechewe jurisdiction to apply those 
interpretations and policies to disputed factual determination. 

Such a policy has eignificant application in this docket. 
Florida Power Corporation first asked this Commission to declare 
that FPC had properly calculated the energy payments due Lake 
pureuant to the contract. Thira determination is inextricably 
linked to what the commiaeion approved when it approved the 

If ae FPC contende, the contract contemplates that the 
"avoided unit* would cycle in FPC'a ayetern a c o n d c  dispatch and if 
as we believe and FPC contendm, the contract provides for the use 
of actual fuel prices and not projected fuel prices, then Lake's 
rssertion in the circuit that it is entitled eo Finn energy 
paymenta 100% of the time is  suspect. If this assertion is 
euepect, then the "savinge" aswaciated with the buy out are 
overstated. If the Commieaion does in fact have the jurisdiction 
t o  resolve the question of what waa contemplated at the time of 
approval, the uncertainty of the outcome of the circuit court 
litigation would not be a factor in tha decision to approve the buy 
out. 

. contract. 

In its supplemental b'rief filed August 29, 1997, FPC states: 

The Crossroads decision cited in Florida Power's initial 
brief dated July 29, 1997 supports the position that 
Florida Power asserted in Docket No. 940771-EQ Ghat the 
Commission had jurisdiction to determine the proper 
interpretation of section 9.1.2 of the cogeneration ' 

contracts lt had previously approved f o r  cost recovezy. 
However, although Florida Power continues to believe that 
the Commission has such jurisdiction as a general matter, 
just as in Crossroads, given the Commission's decision 
in Order No. PSC-95-0210-€OF-EQ (Order 0210) issued in 
that docket, the doctrine of administrative finality 
precludes the Commission from now exercising that 
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jurisdiction under the facts and circumstances o f  this 
case. 

In essence, Florida Power Corporation argues that, given the 
Commission's previous determination that it would defer to the 
circuit court, the Commission cannot revisit that question in the 
guise of a cost recovery approval/disallowance. 

However. we-are not, at this lun_ctge, n~v- 
What is before the Co&ssi& is a contract modification that we 
believe is based on an erroneous assumption. That is, that the 
cost effectiveness of the modification is based on the "litigation 
risk" associated with a circuit court determination of the 
operating characteristics. of the "avoided unit" in a manner not 
,contemplated or intended when the contract was approved. If, as FPC 
suggests (and supports), this Commission has the 
jurisdiction to interpret and clarify its approval, there is no 
'risk". associa.ted with an erroneous circuit court interpretation. 
The modification/buy-out then is clearly not cost-effective when 
measured by the standard of Rule 25-17.0836, Florida Administrative 

- Code. 

Other decisions of the New York Public Service Commission are 
illustrative of the Commission's continuing jurisdiction to 
interpret and clarify its approvals. Far example, in m e c k  -Yerkeg 

ov Service af Yonkers v. m o l i d a t e d  Ed ison Co. of N e w  t 

1994 WL 62394 (S.D.N.Y.) ( " W c k  -Yerkes"), the QF ("Indeck") had 
entered into a contract with the utility ("Con Ed"), which was 
approved by the NYFSC on the basis of Indeck's representation that 
the cogeneration facility would be located at a certain "Federal 

. Plaza site." A dispute subsequently arose when Indeck wanted to 
build the facility at a different site. The NYPSC issued an order 
"clarifying" that its prior order approving the Indeck-Con Ed 
contract was subject to the NYPSC's then-existing "site certainty 
policy." In contract litigation before the U.S. District Court for 
the Southern District of New York, the Court granted summary 
judgment in favor of Con Ed, holding that the contract contemplated 
adherence to the NYPSC's contract approval conditions, which 
included, the Court held, the "site certainty policy" then in 
effect. 

Similarly, in Niau ara M a w k  Pa wer C o a r  1996 WL 161415 
(N.Y.P.S.C., March 26, 1996), the utility, Niagara Mohawk ("NiMo") 
alleged that the QF, Lyonsdale Power L . P . ,  had exceeded the output 
level contemplated under their contract. The New York PSC held 
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that its approval order for the Lyonsdale-NiMo contract required, 
by its own terms, "strict" compliance with the output limitation 
condition set forth in the order. 

We believe that all three New York determinations have a 
common and irrefutable similarity with the contract proposed for 
modification: All involve a question that turns on what was meant 
when the contract was approved, and not on the determination of 
disputed facts and the application of those facts to an unambiguous 
contract provision. In this docket, the resolution of the energy 
pricing issue, in so far as the cost-effectiveness of buy-out/ 
modification is concerned, turns on what the contract meant at the 
time it was approved. No party has cited to any authority which 
suggests that this type determination is not within the 
Commissionr s jurisdiction. 

Public utilities, over which this Commission has rate setting 
authority, are required to provide adequate, reliable electric 
service at fair and reasonable rates. In the administration of 
cogeneration contracts, Chapter 366.051, Florida Statutes, states 
in part: 

/ 

In fixing rates for power purchased by public utilities 
from cogenerators or small power produceis, the 
c d s s i o n  shall authorize a rate equal to the purchasing 
utility's f u l l  avoided costs. 

This Cormnission,s rules are consistent with the guidelines set 
out in the Florida Statutes and PORPA. Specifically, Rule 25- 
17.0825, Florida Administrative Code states in part: 

As-available energy sold by a qualifying facility shall 
be purchased by the utility at a rate, in cents per 
kilowatt-hour, not to OICQQd fhr utility's ivoidod umzyy 
eon+. (Emphasis added) 
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Rule 25-17.0832(2) states in part that: 

- .  

Negotiated contracts will. be considered prudent for cost 
recovery purposes if it is demonstrated by the utility 
that the purchase of f i m  capacity and energy from the 
qualifying facility pursuant to the sates, tenus, and 
other conditions a€ the contract can reasonably be 
expected to contribute towards deferral or avoidance of 
additional capacity construction or other capacity- 
related costs by the purchasing utility at a cost to the 
utility's ratepayers rhioh &ea not oxoood full rvoW 
coaka, givin@ consideration to the characteristics of the 
capacity and energy to be delivered by the qualifying 
facility under the contract. (Emphasis added) 

Rule 25-17.086 states that: 

Where purchases from a qualifying facility will impair 
the utility's ability to give adequate service to the 
rest of its Customers or, due t o  operational 
circumstances, purchases from qualifying facilities w i l l  
r s a n l t  in costa grertmr fbaa thane nhich the utili* 
would incur if tt dtd not mako much purehaam, or 
otherwise place an undue burden on the utility, the 
utility shall be relieved of its obligation under Rule 
25-17.082 to purchase electricity from a qualifying 
facility. (Emphasis added) 

The CQItdS9iOtI'S decision in Docket No. 9407fl-EQ, order No. 
PSC-95-021O-FOF-EQ, specifically recognized these constraints. We 
believe that wheze cost recovery review finds that a utility is 
requesting recovery of QE' payments t h a t  exceed its full avoided 
costs,  those costs axe subject to disallowance. 

When the Commission initially approves a negotiated contract, 
the determination of avoided costs is based on the utilityre next 
identified capacity addition. A t  that point in time, the contract 
is evaluated for cost: recovery purposes in accordance with the 
above referenced rules. However, in evaluating contract 
modifications, continued cost recovery is baaed on savings compared 
to the existing contract. 

Rule 25-17.036(6) requires that: 
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The modifications and concessions of the utility and 
developer shall be evaluated against both the &sung 
contract and the aurrsat value o f  tha purchasing 
utility's avoided cost .  (Emphasis added) 

Absent a modification, the utility's ratepayers remain obligated to 
pay costs as specified within the current contract. Therefore, 
modifications which result in costs above the existing contract are 
not appropriate for approval. 

The result of the provisions of the Settlement Agreement is 
energy casts that are approximately $24.9  million NPV greater than 
what FPC is currently authorized to recover today. Approving the 
Settlement Agreement is 'inconsistent with the requirements of 
Section 366.051, Flcrida Statutes, Section 210 of PURPA and this 
Commission' 9 Rules governing .cost recovery of cogeneration 
contracts. 

We recognize t h  benefits of electricity produced by 
cogeneration and small pawer producers and the requirements to 
purchase such power when available. However both the Federal and 
state law limit the price to be paid far this type a€ power. To 
ensure that benefits remained with a utility's ratepayers, PURPA 
and the Florida Statutes established that rates for the purchase of 
power from QFs shall not exceed a utility's avoided cost. Such 
assurance waa necessary to avoid situations that would require a 
utility to purchase electricity from a QF when in fact it could 
produce or purchase alternative power at a lower cost. 

The Settlement Agreement achieves benefits in the fonn Of 
curtailment savings and reduced capacity and variahle 06M payments. 
However, compared to the more appropriate method of determining 
energy payments under the existing contract, the Settlement 
Agreement increases costs to FPC's ratepayers by approximately 
$17.1 million NPV. Furthermore, contrary to Section 366.051, 
Plorfda Statutes, Section 210 of PURPA, and this Commission's 
rules, approval of the Settlement Agreement commits FPC' S 
ratepayets to costs in excess of current avoided energy costs. For 
these reasons, we find that the Settlement Agreement should be 
denied. 

=. 
Both Lake and FPC argue the doctrine of administrative 

finality, although in slightly different contexts. Lake suggests 
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- 
that Order No. 25668, of Rules 25 -17.080 throuuh 25- 
17.091. Re- C o a m t i o n  and s mall Power Pro- and the 
Florida Supreme Court's affirmation in Pow=-+ Co. v, 
B e d ,  626 So.Zd 660 (Fla. 1993) of the Comission'a actions, 
articulate a policy of not revisiting prior determinations with 
respect to QE' contracts, except in certain limited situations. A 
decision by the Commisjion not  to aEprove a contract modification 
nMch results in increases c?st? a-bove what was ccntemp$aXe?3 a3 m e  
m e  of Ehe contrack' is not a "revisitation" of cost- @ec&se%>- or 
contract aperoval. Tom c i s  clled by Lake (m, supra and 
m t  w, supra) involve attempts by a utility and/or a state 

- commission to change a contract based on changed circumstances. 
That is not the action taken by the Commission in this case. 

- 

. 

.- 

Florida Power suggests that, having determined this was a 
matter for civil court determination, the doctrine of 
administrative finality precludes the denial of cost recovery in a 
subsequent proceeding. This argument i s  compelling, but no t  
applicable. Parties and others whose substantial interests are 
affected by the Commission's decisions, need to be able to rely on 
-the finality of those decisions. However, in its brief, Florida 
Power Corporation states: "...Florida Power believed, and continues 
to believe, that the Commission did have jurisdiction to interpret - this pricing provision". The New York Public Service Commission's 
determinations discussed in this order tend to support this 
gosition. The circuit court has not yet ruled on the ultimate 
question. Further the action taken in this order is not a denial 
of cost recovery, but a detednation that a propoaed modification 
to a contract (which both parties recognize requires our approval) 
is not cost-effective. 

- 

Both Lake and FPC argue that the Commission's denial of this 
petition would be "arbitrary and capricious" and. ,violative of 
Section 120.68(12) (b), Florida Statutes. That section provides for 
remand where agency action is inconsistent with prior decisions if 
not adequately explained by the agency. Both parties suggest that 
the decision in Docket No. 96140749, pet ition For EXD e- 
A D D X O V ~  of Settl ement &pee ment wjth Pa sco c o w . .  Ltd. , to 
approve a contract modification requires an identical result in 
this docket. The two petitions are not so "similarly situated" as 
to compel approval of this petition. A t  least four bases 
distinguish the instant contract: 
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1. This settlement has additional rate impacts of 
approximately 50 cents per month per customer 
through the year 2009. 

2. This settlement has additional 
intergenerational equity impact, wi,th the 
effect o f  the buy outs being cumulat~e. 

3. The decision rendered by the New York 
Comission with respect to the 
contract, and the decision by the Federal 
District Court suggests that the Commission's 
jurisdiction in the area Of 
c l a r i f y i n g / e x p d a i n i n g / i n t e r p r e t i n g  its 
contract approvals is not as limited as 
previously thought. Part of  the rationale for 
approving the Pasco settlement was the risk 
associated with a civil court's interpretation 
of the contract. Having concluded, based in 
part on the subsequent opinion of the District 
Court that the "risk" does not exist, the'two 
buy-outs asp different. 

4. Less ratepayer savings are associated with 
this settlement than the ratepayer savings 
associated with the FPClPasco Settlement. As 
presented in these two cases, the Lake 
Settlement's ratepayer savings are $26.6 M, 
whereas the Pasco Settlement's ratepayer 
savings are estimated to be $39.0 M. These 
results would be expected if the courts were 
to determine the pricing dispute in favor of 
the cogenerators rathes than FPC. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Florida 
Power Corporation's Petition f o r  Expedited Approval of the 
Settlement Agreement with Lake Cogen, Ltd. is denied. It is 
further 

ORDERED that the provisions of this Order, issued as proposed 
agency action, shall become final and effective unless an 
appropriate petition, in the form provided by Rule 23-22.036, 
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- 
Florida Administrative Code, is received by the Director, Division 
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, - Florida 32399-0850, by the close of business on the date set forth 
in the "Notice of Further Proceedings or Judicial Review" attached 
hereto. It is further 

ORDERED that in the event this Order becomes final, this - 
Docket shall be closed. 

By ORDER of the Florida Public Service Commission this 
day of N m  ,2222. 

I 
A e L A  - d. L 

BLANCA 3.  BAY^, Direc 
Division of Records a 

( S E A L )  

RVE 

COMMISSIONER GARCIA DISSENTS. 

COMMISSIONER CLARK DISSENTS, as set forth below: 

I dissent from the majority's decision because their basis for 
rejecting the settlement is flawed. The majority concludes that 
this Commission could reject for cost recovery a decision by the 
court hearing the dispute regarding section 9.1.2 of the contract 
between Florida Power Corporation IFPC) and Lake Cogen Ltd. Such 
a rejmction would essentially Qvarrul~  our unanimous decision in 
Order No. PSC-95-0210-F0F-EQr wnicn the parties relied on in 
seeking the court's resolution to this contract dispute. Further, 
the majority's decision is arbitrary and capricious because, on the 
same material facts, the Commission approved a settlement agreement 
between FPC and Pasco Cogen, Ltd., in Order No. PSC-97-0523-FOF-EQI 
issued May I, 1991. Finally, the majority decision has the effect 
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- 
of undermining important policies established by the Cammission to 
encourage cogeneration, policies which ultimately lead to benefits - to ratepayers derived from increased competition in the wholesale 
generation segment of the industry. 

- The facts in this case have their genesis in a dispute that 
arose between the parties an June 18, 1994, when FPC notified 
numerous cogenerators connected to its system that FPC had reviewed - the operational status of the avoided unit described in section 
4.1.2 of the contracts during minimum load conditions, and would be 
implementing section 9.1.2 in a way that resulted an the - cogenerators being paid "as available" energy price8 at those 
times, rather than 'firm" energy prices at all hours. In order to 
clarify its intsrpretatfon of the section 9.1.2, FPC filed a 
petition for declaratory statement (Docket No. 940771-EQ) seeking 
a ruling from the Commission that FPC's interpretation was 
consistent with the Commission, s rules (subsequent to FPC' filing 
its petition, Lake and other cogenerators filed lawsuits in the 

In respbnse to FPC's petition, the Cormhission issued Order No. - PSC-45-0210-FOF-EQ, on February 15, 1995. The Cormnission's 
decision dismissing the petition recognized that the PURPA -- the 
law requiring electric utilities to purchase electricity offered 

- for sale by Qualifying Facilities (QF) -- does not explicitly grant 
the Commission the authority to resolve contract disputes between 
utilities and QFs.  The Commissionps decision also recognized the - more limited role to be played by the Commission with respect to 
negotiated contracts. The Commission has a rule on settling 
disputes in m p +  ne-, but no provisions far resolving - disputes once contracts have been executed and approved for cost 
recovery. The Commission's decision also recognized that the 
PURPA, and the Commission's and the Federal Energy 'Regulatory - Commission's rules carve out a limited role for states in the 
regulation of the relationship between utilities and QFs .  AS Order 
No. PSC-97-0210-FOF-EQ states, "[tlhat limited role .does not 
encompass continuing control over the fruits of the negotiation 
process once it has been successful and the contfacts have been 
approved." The Commissionrs order also reviewed several court 
decisions in arriving at its decision. In response to these cases, 
the Commission stated that 

,state courts for breach of contract and declaratory judgement). - 

- 

- 

[tlhe facts vary in these caees, but the general 
consensus appears to be that under federal and state 
regulation of the relationship between utilities and 

- 
- 
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cogenerators, state comissions should not generally 
resolve contractual disputes over the interpretation of 
negotiated power purchase agreements once they have been 
established and approved for cost recovery. 

In dismissing the case, the Conmission further stated that 
"[wle have made it clear that we will not revisit our cost recovery 
determinations absent a showing of fraud, misrepresentation or 
mistake . . .." Statements such as those made in Order No. Psc-95- 
0210-FOF-EQ sent a strong signal to the parties that the Comission 
would not interfere in the ongoing contractual relationship between 
the parties. 

Since February 15,. 1995, at which time the Commission 
dismissed FPC's Petition, the parties have been engaged in 
litigation. It is fair to assume that FPC's and the cogenerator's 
behavior in the lawsuit has been material- influenced by the 
assumtion that the C o m e s i o n  would not involve itself with 
interpretation of any contract terms. 

X t  is apparent that the direction of the Commission as 
indicated by Order PSC-95-0210-MF-EQ influenced other parties as 
well. Specifically, another cogenerator, Pasco .Cogen, Ltd., 
followed a track similar to that followed by Lake with respect to 
FPC. Pasco disputed FPC's determination that as-available energy 
payments were to be paid during certain off-peak hours rather than 
firm energy payments, filed a lawsuit against FPC, and eubsequently 
settled with FPC on tenns that are in all material respects 
identical to the tenns o f  the instant settlement agreement. The 
Commission approved the settlement agreement between FPC and Pasco. 
In its Order No. PSC-97-0523-FOF-EQ, the Cammission reasoned that, 
given that contract disputes ate a matter for civil cour t s  to 
resolve, it ". , . must test the appropriateness of a settlement of 
a contract dispute based on the possible outcomes of the Court 
decision and its potential impact on ratepayers.ff The same basic 
fact pattern exists in both the Lake and Pasco cases, and a 
contrary decision here is, therefore, arbitrary and capricious. 

The majority relies on the nation that the Commission could 
reject the court's interpretation of the contract if it was 
inconsistent with the basis on which the Commission approved the 
contract for cost recovery. The rejection would take the form of 
denying cost recovery to FPC based on the couft's interpretation. 
The contract has a "regulatory out" provision, which means that if 
FPC is denied cost recovery by the Commission, it is not obligated 
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to make payments to Lake Cogen, Ltd. I agree that the Ccmunj.ssion 
could deny cost recovery based 0-n a sunseaent contract 
fnterpretacion Xf it was contrarv to the basis on which the 
concrart was orlgfnally approved, but thatit not cne case ners.  
The Order originally approvinq the contract had no specific 
amplification as to how the uavmentn due under section tr . i .2  would 
ne calculaced. ana whe?f accxed foz 9+riflcation with respect to the 
calculation in the Petition for Declaracory statement. rt was 
acknowledqed that the discme involved a contracf- interpretation, 
not a clarification of the basis on which the contract was approved 
roc cost recovery. 

Finally, this argument goes against the very concerns that 
prompted the Commission to state in its Order implementing its 
cogenexation rules (see Docket No. 910603-EQ) that it would not 
revisit its cost tecovery determinations absent a showing of fraud, 
misrepresentation or mistake. This type of assurance was 
considered by the Commission as necessary to encourage cogeneration 
in the electric utility industry. It was also important in 
bringing about negotiated cogeneration agreements, which were and 
continue to be viewed by the Commission as a superior arrangement 
between a cogenerator and a utility over the standard offer. It is 
important to not0 that it appears as though the Cammission's 
policies have been successful in bringing about cogeneration and in 
fostering competition among suppliers of electric energy in the 
wholesale market to the benefit of Florida's electric utility 
customers. 

In summary, the majority view in this docket has the effect of 
reversing an important decision on which these and other parties 
have relied. It also has the effect of undermining the 
commission's policies of encouraging competition in the wholesale 
generation segment of Florida's electric utility industry. 
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- 0  F mix TW pR OCEEDINGS OR J U D I C I  AL R E V W  

The Florida Public service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Codssion orders that 
is available under Sections 120.57 or 120.68, Florida statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Mediation may be avaihble on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's rightsto a hearing. 

The action proposed herein Fa preliminary in nature and will 
not become effective or final, except as provided by Rule 25- 
22.029, Floricla Administrative Code. Any person whose substantial 
interests are affected by the action proposed by this order may 
file a petition for a formal proceeding, as provided by Rule 25- 
22.029(4), Florida Administrative Code, in the fonn provided by 
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This 
petition must be receivsd by the Director, Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399- 
0850, by the close of business on m e  r 5. 1997. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6) ,  Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abancloned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes f i n a l  and effective on the date 
described above, any party substantially dffeCteU may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District C o u r t  
of Appeal in the case of a water or wastewater Utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court. This  filing must be completed 
within thirty (30) days of the ef fect ive  date of t h i s  order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
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notice of appeal must be in the form specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 
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In Re: Petition for I WCKET NO. 940771-EQ 
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implementation of cantraccual 1 ISSUED: Februsry IS. 1995 
pricing rnechaniam for energy 1 
payments to qualifying 1 
faciiitieo canplies with Rule I 

Paver Corporaelon. 1 
25-17.0032. F.A.C., by Florida ) 

The follwing Cormaisaionern participated in the diopouition of 
thio matter: 

eusAN P. CLARK. Chairman 
. . J. TERRY DEMON 

JOE GARqA 
JULIA L. JQRNSON 
DIANE K. KIESLING 

In 1991 and 1992. Florida Pover CoqoratGon (FPC) entered into 
eleven negotiated cqeneration contract0 with nrioue cogenerators. 
Thoee cancracca provide .approximately 735 magavacce @lifl out as 
approximately 1 . 0 4 5  MWo of cogencrated capacity that FPC will have 

- 'question are between TPC and the folloving ccgencracora: Seminole 
Fertili.tcr. Lake Cogen Limited. Paaco Cogen LLmiFed. A u h d a l e  
Pover Partners, Orlando Cogen Limited, Ridge Generating Station, 
Dada County, Polk Pover Parcuere-Mulberry, Polk Power Parcnera- 
Royster. EcoPcst Avon Park, and CFR Biogen. 

- on ita system by the end of 1995. The negotiated contracts in . 

- 

The contracca all conrain ehe following provision, seccioii 
9.1.2: 

Except am otherwise pruuided it: Section 9.1.1 
hereof, €or each billiug month beginning uich 
the Contract In-Service Date. the QF will 
receive electric energy paymcneo baaed on the 
Firm Energy Coat calculaced on an hour-by-hour 
bamia a* follcvo: (il the product; o f  the 
average monthly inventory chargeout price of 
fuel burried at the Avoided Unic Fuel Reference 
Plant, the Fuel Multiplier. and the Avoided 
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Unit Heat Rate, plue the Avoided Uait Variable . 
O W ,  if applicable, for each hour &t the 
Company -1d have had a unit with theoe 
characteristics operating: and (ii) during a11 
other hours, che energy cost ahal l  be equal to ' 

the An-Available Energy mot. 

T h i s  ~rovi~ion e a c a b l i e i p o  to detstmiqe v h l r  
cogeneratore u e  em2itied eo receive firm energy paymente or  ae- 
avdlable energy payments under the contract. The Commieeion 
reviewed the 11 negotiated contrtcta.and found cham to be COBC- 
effective for FPC'a ratepayere under the criteria eetabliehed in 
Rules 25-17.082 and 25-17.a%32(2), Florida Administrative Code. 
The informacion the Coadseion received at that time v i e  baeed 0 x 1  
eimplified aosumptiona to arrive at &e estimated energy payments. 

Recently, FPc etatee, it ravieved the operational sratue of 
the avoided unit described in aection 9.1.2 ob the contracts during 
minimum. load conditione. FPC determined that the avoided unit 
would be eehcduled off during certain m h i m u m  load hour8 of the 
day. On'July 18. 1994, FPC notified the partieo to the contracts 
that it vould begin implementing eection 9.1.2. effective August 1. 
1994. Prior. to chac time FPc had paid 'cogeneraCora firm energy 
pricee at all hours. 

Three days lacor, on July 21, 1494, FPC filed .a-secitial 
seeking our declaratory etrtement that eection 9.1.2 of its 
negotiated cogeneration ccntracts io conoistent with Rule 25-  
17.0832(4) (b), Florida AdminiatrativeCode. Rules 25-17.0832(4)(a) 
and (b) prwidc: 

( 4  1 
(a1 For the purpooe of thio rule, avoided energy 
cooto aeoociated with firm energy sold to J utility 
hy a quaLifying facilicy pursuant co a ucility-u 
otandvd offer contract o h d l  conunsr;cc with the in- 
eervicc date of the avoided unit opecified in the 
contract. Prior co the in-earvice date of the 
avoided unit. the qualifying facility may ocll ae- 
aMilable energy to the utility pur-auaut to Rule 
25-17.0825(2) (a). 

Avoided energy paymenc a. 

' See Order Na. 24099, issued February 12, 1991 in Docket No. 
YOO917-EQ: Order No. 24734. ieeued July 1. 1991 in Docket No. 
9104C1-EQ; Ordcr No. 2 4 Y Z 3 ,  issued Augusc 19, 1991 in Docket No. 
910549-EQ; aud Order No. PSC-92-0119-FOF-EQ. isaued March 31, .i992 
in Docket No. 300383-M. . 
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(b)  To the extent that the avoided unit would 
have been operated, had thac unit been 
installed. avoided energy caote .aerociated 
with flrm energy shall be the energy cost of 
thio d e .  To the .. uL+enC thac Lhe avoided 
unit would.not have bnn operated, firm energy 

. purchased from qualifying facilities ohall be . 
. .treated as a a - a d l a b l a  energy for 'the 

purporee of determining the megavatt block 
eioc in Rule 25-17.0675 (21 (a) - 

Several cogeneritors petitioned for leave to intervene a d  
questioned whether the declaratory statement vas the appropriate 
procedure to reeolve the ieeue. In addition, in Sepeember 1994, 
OCL, Paeco, Lake, Metro-Dadc County? and Auburndale filed motiom 
to diomiee 'on the. groundo that w e  do not have juriodiction to 
consider FPC'e pecicion. Alea, euhaequent to the filing of FPC's 
petition. Paaco C q e n  and Lake Cogcn initiated lawsuite in the 
state caurts for breach of contract and declaratory.judgmtnt. 

On November 1. 1994, PPC amended ita petition and asked the 
Cocmeieeion to determine whether its implcmentation_o~tion 9.1.7 
ie lavfu-1-under Section 366.051, Florida SCa&tee, and coneiecent 
<ita Rule. 25-17 .0832- ( lT(b) ,  Florida Acbniniotrative Code. FPC also ' - rcqueeted a fomal evidentiary proceeding. Thereaf tcr the 
cogermracors filed additional macidne to diemire +e,.- amendgg 
petition. 

= .  

- 
- 

.. -. On January S, 1995, w; heard oral argumenc on the motiane to 
diemieo filed in thie docket and the motion0 to di/emise filed in 
t w o  other dockcte involving cogeneration concracto. We have fully - coneidered the marice of tho rnotiono to diemiae, and w e  find thaL 
they ehould be yrznted. Our reaeone for thie deciaion are set out 
below.  

- 

- 
slEaaxm 

S r i  1918. Ccngreao enacted the Public Utility Regulatory 
Policies Act (PWRPAI, to develop waye to leseen the country'o 
deprndence on foreigu oil and nacural gas. P W P A  encouragee the 
development of alternative pover aourcee in the form of 
cager-cration and omall power production facilitiea. In developing 
PURPA, Congreae identified three major obotaclee chat hindered Che 
developmenc of a ecrong cogeneration market. First. monopoly 
elecrric uLilitiea reeisted purchasing power from other generation 
euppliare inecead of building chcir OVP ganeraciuq unics . Second, 
monopoly cleczric utilitiee could refuse  to ee l1  needed b'ockup 
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povcr to c-enerators. Third. ccgcnerators axid emrll power 
prducere could ba aubjecc Co excansive, eapeneive fedora1 arid 
etate rwlation as electric utilitiea. 

PURPA c a n c a b  eeveral proviaions deoigned to overcome cheae 
obstacles. Section 21O(al direeta the Federal Energy Regulatory 

. Commission (.FERC) to promulgate r d e e  to encourage the development 
o f  aleamative 0aurcea of pcuerr including rule0 chat require 
utilities to offer to buy pover from and eel1 paver t a  qualifying 
c-eneration and o d l  pouer production facilities (QFo) . Section 
210(b) directs FERC co aec rateo for the purchiee of pover from QFa 
t h a t  are just and reaeonable t o  the utklity'n ratepayera and in the 
public intereat. not &iiscriminatory againot QF'a. and not in excess 
of the iucremerical coec. to che ucilicy of alternative electric 
energy. section 210!el direct6 FSRRS,to adopt r d e s  exempting QFE 
frcm most etate and federal utility regulation, and section ZlO(f) 
direcce scate regulxory authorities co irnplemenc FERC'e rules. 

FE~C'S regulations implementing. PURPA require utilitiee to 
purcheo QF.pover ac a price equal co the utility's full avoided 
cost,'" the.incremeEta.l costs to the electric utility of electric 
energy or capacity or both which, but f o r  the purchaae from the 
Gali fy lng  facilicy cr qualifying facilitiee, .ouch utility vould - . generate itaelf or Furchase from another source: 18 C.F.R. s. 
292.10l(bl ( 6 1  - FE2C'a rules also contain a provision that pcnnito 
ucilitiee and QFQ to nagociacc diffcrenL provieioiia of p-urc.bee< 
paver agreements. including price, a o  long a0 they are a L  or below 
a utilities' avoided coat. 18 C.F.R. 8 .  292.301. 

- 

- 
.- > 

In compliarice vith PVRPA, Section 366.051, Florida Statuteo, 
provides . that Florida's eleckric utilities 'muet purchaae 
electricity offered for eale by Qfn, "in accordance vlth applicable 
law". The atatute directo the Commieaion to eatzblioh guidclincs 
relating to the p u , ~ t u e e  of pover or energy fzom Q P e ,  and it 
permite the CcMmisaioa co aer racee ac vhich a public uLilicy m u e c  
purchase that povcr o r  energy, The ntatute doee not explicitly 
grant the Commiemion t h e  authority to rcoolve cuntract dieputee 
becueen. utilitiea ar.d Q F s .  

The Commiseion's implementakion of Scction366.05L in codified 
in Rules 25-17.080-25-17.091, Flori&a Adminietrstivc Code, 
"Utilitiee Obligations with Regard to Cogeneratoru and Small Pcver 
Producers". The rules generally reflect FERC' e guidelinen in cheir 
pu,-poae and scope. , They provide cvo vaye f o r  a urilicy to purchaee 
QF energy and c=pac;ty; by means of 1 etlndard ofier contract, or 
an individually ncScciated power purcnzue contract. See Ruleo 2 5 -  
17.082(1) and 25-37.OH32. The cuo types of L'oncracce are created 
very diEEerently in cur mleo. The rulcu requirc utiliLicu to 

- . 
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publish a standard oiier contract in their tarifis which w e  must 
approve and vhich muat conform to extenoive guidelines regarding, 
for .example. determination of avoided units. pricing. coet- 
effectiverreos for cust recovery, avoided energy paymonte. 
incercmioction,  and inauranee. Utilities m o c  purc.haee firm 
energy and capacity and as-available energy under standard offer 
contracts if a QF signa the contract. A utility may not refuse to 
accept a ntandard offer concract unlearn i C  pocitione che Commieeion 
and prwidea justification for the refuerl.  See R u l e  25- 
17.0832(3) (d), Florida Adminimtrative Code. . 

In contrast, our rules are more l imited in their treatment of 
negotiated contracts. Rule 25-17.082(21. Florida Administrative 
Code, simply encourages ucilitiea and QFe co negotiate coiitracca, 
and provides -the criteria the Commleeion will consider when it 
determines whether the contract io prudent for coat recovery 
purpoaes. Rdle 2 5 - 1 7 . 0 8 3 4 ,  gSsctlcmenc of Diaputee in  Concract 
Negotiations', impooea an obligation to negotiate cogeneration 
contracta in good faith. and providen that either party to 
liegociatione may apply LO the C d a a f o n  f o r  relief if che parties 
cannot zgree on the rate*, t c m  and other conditione of the 
contract. Tke rule makeo no provision f o r  resolution of a dispute 
once t h e  con:racc ha6 been executed and approved for cos(: recovery. 

We uec certain sczr.dard offer  contracr, rules as guidelinao in 
decemi ning che coat-effcctiveneee of negociated coatraccg.-for coes 
recovery purpooee. but YC havc,not required any etandara provisiono 
to be included in negotiated contracta. In Docket No. 910603-EQ, - we specifically addrceaed the isoue of aca&rd provisions for 
neljotiatcd contracta. In that docket the ccqcneratoro urged ue tu 
prescribe certain sLandird provieions in negotiates contracts and 
ptohibic other provielone, like regulatory our- claueeo. 111 Order 
No.256ha. iosued February 3, 1992. w e  oaid: 

W e  will not- prescribe otandard provinione in 
negotiated.contracte. bccauee neqotiated contrzcto . 
are juet that - - m o t l a t e  ' d contracte. Standardized 
provieiotia are not necesaary in negotiated 
coztracte, and they can impair the ncsutidting 
proccee. 

Rule 25-17.0834, Florida Adminiotracive 
Code, provides a remedy to QFs when a utility docs 
noc 8iegocia:e in good faith. if a u c i l i c y  ine i ece  
on an unrcaeonablc requireme?.t, Qfa are free to 
pstitiorr chc Commiooion fo r  relief. . . . 
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Standardized t e r m  in negotiated contracto 
could impair mgoClathg flexibility to the 
detriment of tbe u t i l i t y  and the QF. Aa Witness 
Dolan atated, '[elvcn if guidelines and standards 
ac a given r i m e  dip reflecc che pa,=tiee' 
percqt ionn.  guidelines and otandarda canr.ot be 
modified uoily or quickly in re0pOMe to change4 
in collditiona chat b a r  on che risk6 a r l d  benefit4 
o f  the tramaction'. Standard terms that suit the 

- nceda of sane p-ieo vi11 not ouit the neean of 
ocher QFs w l s w  eo negociace concracca. Even h i  
t h i s  docket, the QFs do not agree as to vhich terms 
should be standardized. . - . It is clear €run the 
differing opinions t h c  neqgtiated contracts should 
not coctzin standard provisions. 

OEder No. 25663, p,  7 

This rather lengthy discussion of the scatutee and replatione 
demorscratoe that PURPA ad m C ' a  regulacione carve out a limited 
role-for the states in rhe  regulation of the relationship bstvoen 
utilities and ~ a l i f y i n ~  facilitiee. States and their utility 
commiaeione are director? co encourage cogeue=a~ion, provide a m e a n s  
by vhich cagcnerztoro can eel1 povcr to utilities under a atate- 
controlled ccntract if they are unable to ncg0tiar.e a power 
purckaee agreement, onccxrage the nagociacion proceea, . ad review. 
a-.d approve the  te-qa of negotiated contracts for cosc recovery 
frm the u t i l i t i e o '  Stegayera. That limited role doeo not 

,. encmpaas concinuix cir.trol over the fruito of rhe z:egotiatioa 
procese once it h a  bee= succeaoful and the contracts haye been 
approved. Aa Auburndale'e attorney pointed out in oral argument, 
PURPA and FERC'e regulations a r e  M C  desionad co open C h e  door LO 
atate regulation of & a t  wculd .otherwise bc a vhoLesalc power 
transaction. 

While the Commisoion controls the provisionu of atxx!ard offer 
contracts, w e  do not exercise similar control over the proviaions 
of negociated contracza. Ua have incrrprctcd che provieioris of 
ocrndard offer contractu on several occasions.'. but w e  hzve not 

claratorv - g  t In re: CFR 9io-Gen'e Pe tition For De 
e Me i t a  Standard tho &&=5v t* bc urted in -=-= v;th s d a  e-=- - r,-,mor ar iw , Order No. 

24338, iaoued April. 9 ,  i991. Docket No. 9OOa77-EI;Jg r p t -  

violacfon a €  et- 6- ' reaueec for d G e m  
-& Order No. 24729. ieeucd J u l y  1, 1941. g €  eugotantial 

bv Cl7w-r - 3 -  * -  * ida Powe F Coruoratron for a r m  
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i n t e r p r e t e d  the  provis ions  of nego t i a t ed  con t r ac tn .  See Docket No. - 840438-EI, -a E 1 - m  r w  fox 
Decl aratD N S t m  Rc-9 C enecrv Cos- e-, 
Order No. 14207, ieeued Mach 31, 1985, w h e r e  w e  refused to 
c ~ n u t r i l e  a paragraph of cha ngraemenc that concerned ronagociacion 
o f  con t rac t  t a m e .  There w s l i d  t h a t  vhile yc could interpret our 
ccqe re ra t ion  rules and decide  t h a t  t h e  new ~ l e s  did not apply t o  
p reex ie t ing  cont racce ,  nmtcerm of contractual incerpretatian ware 
prope r ly  l e f t  t o  the civil c a r t e .  Our Conscrv deaision. vhile not 
c o n t r o l l i n g  here, doeo lend aupport to the proposition that vc have 
limiced OUT involveman!: i n  negociated concracce GO the c o n r r k t  
fo rnu t ion  proceao and coet  recovery review. 

T>.e weighc of au tho r i cy  from ochor scatee t h a t  have addreseed 
szmrlar iaeuee supoorta t h i e  poe i t ion .  See, eg. A f U ~ S ~ e r a v .  XLIG 

- 
- 

- 
. .  - -  

v. Ia ‘a: ..o Po w e r  co . ,  7a9 ~ . 2 d - 4 0 0  ( I d .  1986); -Batce Fabrics. Inc. 

, 550 A.2d 257 y t i l i t v  C- 7 . 546 A.2d 1296, yeamu- 
v.  ?UC, 447  A.2d  1211 (ME. 1 9 9 2 ) ;  Bass ach V.  . P- . .  

. .  (1988); . -’ i a t a e  - Prt&on for a Declarab- 
L u  Po vet  ?urr-arr v i c h  N r  v Y-rir b Qaa . 
soma- Yat* -e i n  -, Caae 92-E-0037. N.Y. PUC U I S  52 
(Ear&. 4 ,  1992); Coce-$t-- e v. Board af 

-a of the s c a r e  of Ne v Jcragy , 1995 WL 4 8 9 7  Re-? a? ,qr., 
(3rd CLr. (N.J. 1995); --at- Aeuocmtee v. N n  

-,.#: p=.der con- - (0 . Case No. 32-CV-14112 ( N . D . N . Y .  1993). 
The fac:a v a q  i n  cheee cased, bur the  general coneineue. appear6 ta 
bc thz: u n d e r  f ede ra l  and s t a t e  r e q d a t i o n  of the r e l a t i o n s h i p  
between u t i l i t i e o  and c g c n c r a t o r a .  a t a t e  cormnieeiona ehould not 
3et ie ra l ly  reeolve contracr.ua1 diepucaa over t he  i n t e r p r e t a t i o n  of 
negotiolted pover purchaee agreements once they have been 
cotab l iehed  and approved f o r  coe t  recovery. 

Ir. -a. - , Idaho Power Company (Idaho Power) and Afton 
Enercjy, Izc. (Afton) had negotiaccd a power purchase agreement that 
incluaad L-:~O payment opciona for rho purchaee of firm energy and 
capaci:y. The options w e r e  conditioned on khe Idaho Supreme 
Court ‘ e  d e c e d n a t i o n  whether t h e  Idaho cornmiamion had a u t h o r i t y  to 
order  Idaho Paver t o  i iqociace an agreernexlc with Afton or d i c t a t e  
tcrma and cond i t ione  of t h e  agrecmcxt. When the  Supreme C o u r t  made 
i t a  dec is ion ,  Idaho P w e r  pe t i t i oned  t h e  Ccmmiesion t o  d e c l a r e  thac  

. .  
C O M A  0 6 101,- 

- 
P -e9 

ina 111)4Lkrd m o a i f i d  
Docket NO. 900383-EQ: LLI - . Pet-* ReeourL 

r a t o r e ,  Order N o .  21585. issued 
r n c . i  ar==%ns’r  
spmms ‘ t . -ed cauac i tv  zmoun t by p e n c  
J u l y  19, 1.989. DockeL NO.  8 a 9 0 4 S 3 - E Q :  rL .  - .  P e t F t i m  fo r  
aezbzawsr ace m e u r  h v W h c ~ r a : o r ~  r Br avard. I n c  . ,. O r d e r  
No. 23110. i aeued  June 25. 1990. Docket NO. 900277-EQ. 

. .  Ye.  
7C.c 

- 
- 
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the 'lesser paymryt cption would be in effect. The Cornmireion 
dismieeed Che pecician, holding that the petition uae a requeec €or 
an interpretation of the contract and that the dintrict court was 
the pruper forum to interpret contracts. "he Idaho Supreme Court 
upheld che Coomiedcn'e decision. 

In m e  Amoc latea. m.. the New York Public Service 
Comiaaion vae aekod by the cogenerator to declare chac ita 
negotiated purchaaed paver agreement was etill in effect even 
though the utility had cancelled the contract because. ,the 
cogeneracor had failed.to poet a depodt on time. The Cormaioaaon 
stated, at page 127: 

Erie's petition will not be granted. 
Curiediction under the public Utility Regulatory 
hlicieo AC: of 1978 (PURPA) ie generally limited 
to supewloian of Lhc contract formation proceso. 

. Once a binding contract is finalized. however. that 
juriediccian ie ueually at an and. 

W e  vi11 not generally arbitrate dieputee 
tecween ucilltiaa and developera over the meaning 
e5 contracc terne, because such questions do not 
Izvolve cur zuthority. under PDRPA and PSIA66-c. to 
order u:iliCiee to encar inco contracts. Requeece 
to arbitrate disputes are oimply beyond our 
jurisdiction. in moat cases. 

. . . Erie has not juotified a departure from the 
policy oE declining to decide breach of contract 
questions, or idenclfied a eourca for. the auchoricy 
to exercine jurisdiction over such ieeuoe. 

PPC hie asked UE to doKennine if ita implamenCatLori of chr  
pricing prowbion io lavful and coneiotent vith Commigdion Rule 2 5 -  
17.0832(4). Florida Administrative Code. We bel icvc  thdt FPC'e 
requeec ia r e a l l y  a requeec to incerprec the meaning of the 
contract tern. FPC ie not aaking UE to interpret the rule.  It ie 
aoking ue to decide that ita interpretation of the contract's 
pricing provieion is correct. We believe c M t  endeavor vould bo 
inconeintent vith the intent of PURPA to limit vur involvement in 
negotiated cantracts once they have been eotabliehed. Furthermore, 
ve agree vith the cqaneracora chat the pricing mechodology 
outlined in Rule 2 5 - 1 7 . 0 8 3 2 ( 4 ) .  Florida Administrative Codc. is 
intended to apFly to standard offer concracta. not negotiated. 
concracta. W e  have clearly eaid chac we would floc require any 
ocandard provisions, pricing or otherwise, fo r  negokiated 

,, I 
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contracts - Therefore, whether FPC'a implunantation of the pricing 
provision io conaietcnc vith che rule is raally irrelevant to che 
parties' dispute m e r  the d n g  o f  the negotiated prwiaion. In 
this caoe. w s  vi11 defer to the Eourto to reaolve t h e  dispute. We 
nate however, chat cau-78 havo the discretion to refer matters to 
us for cormideration to maintain uniformity and to bring the 
Cornminoion's opecidized expertise to bear upon the issues at hand. 

Me disagree with FPC'e propoition that when the Cornmisoion 
ieauea an order approving negotiated cogeneration contracts sor 
coec recovery, t h  concracta thameelvee become an order of the 
Commiaeion that w e  ha- continuing juriodictian to interpret. It 
is true chat the Supreme Court ha0 determined that territorial 
agreemence merge inco Commiseion orders approving thorn, but 
territorial agreewts x e  not -lid canmercial purchaoed power 
coneraeta. They a:: otherwise unlawful, anticompetitive agreemento 
tkac have no validicy under the lav until w e  approve chern. 
hrtkemore. tezitsrial agreemento involve the provision of retail 
electric eervice ever which we have exclusive arid preemptive 
auchority. Ae expldmd d v e ,  ve do nat enjoy much authority avet 
QFs or their negotiated power.purchaee contracts. 

Lnder ceriain ci.rcdmecaiicee ve vi11 exarciee conciiiuing 
rewlatorj  supe,lrLaion over power purchaees made pursuant to 
negctiated contrscca. We havo made it clear that w e  will not 
revieit our COQC reczvezy daterminacians abaent a ahovinq-af fraud, 
miarepresentatioc o r  mistake;' but if it io datermked that any of 
thoee facts exiatel r n ~ r  w e  approved a contract f o r  coot recovery, 
Qe will reviev our initial decision. l%at pover h e  bcui clearly 
recgnized by the parties through the 'regulatory out' provieiono 
of thoec contracte. We do not think. however. Chat the regulatory 
out provisions of iiegociatcd concracte eomehov confer contiluing 
reeponaibility or authoriLy to renolve concract interpretation 
disputes. Cur authority dcrivee from the etatutee. Y ! J  

1 one Comoanv v .  P W e  rvice Cc m m i e u  , 4 9 6  So.2d 116 (Fla. 
% ? ! ? n i e r r e d  or inferred from the provisions of 
a contract. 

For these rezacna ve find Chat the motions to diarnise should 
De granted. WC'a petition fail0 to net forth any claim chat the 
CommieeFon ehould reeolve. W e  defer c n  che courca LO anaver the 
queetion of contract inccrpretation raised in thie case. Thue, 
FPC'a petition ie diomieeed. 
-- 

1 e m t a r  ion D F  Rul e R' 

dg, Order No. m 7 . 0 8 0  chriuah 2 5  -17. C91. F brida &-J m~nlecraciv~ r-0 
2 5 6 6 a .  ieeued Februdry 3 .  1442. 

' Sca Docket No. 910603-EO, In Re: Imo 
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It i e  therefore 

ORDERED by the Florida Rtblic Service Ceamiaoion that the 
t-toti0n.a to Dismiss f i l ed  by lake Cogen Limited, P a s c o  Coyon 
Limited, -e Power Putners,  O r l a n d o  Cogen urnitad, and 
Metro h d c  County/Hontenay are g r a t e d .  Florida Power 
Corporationta P e t i t i o n  io dismiaaed. It i e  further 

ORDERED that thio docket ia hereby clooed. 

/ e /  R h o 6  

ELANCA S. mY6, Director 
Division of Recorda and Reportins 

Thio is I faceimile copy. A signed 
copy of thc order m y  be obtained by 
call iag 1 - 9 0 4 - 4 a a - a 3  71. 

( S E A L )  

M C a  
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W T C E  0 F D OR JWIUgL, REVTSW 

The Florid2 hrblic Service canmission ia required by Section 
120.59(41, Flozida Statuteo, to notify parties of any 
admMocracive hearing or judicial review of Conrniaeion orders that 
in anilablc under Sections 120.57 or 120.68. Florida Statutes, p~ 
well as the pocedureo and time limita that apply. Thia notice 
ahauld not he cwacrued co m e a n  all requeece for an adminiacrative 
hearing or judicizl rcviw will be granted or result in the relief 
sought. 

Any party sdverecly affected by the hisoion'e final action 
in thin matter may request: 1'1 reconaideration of the deciaion by 
filing a motion for reconsideration v!&h the Director, Division of 
Record8 and Reyrting within fifteen (15) dayo of the iseuance of 
thie order ir. the form prescribed by Rule 25-22.060, Florida 
Adminiecracive C e d e ;  or 2) judicial review hy the Flarida Supreme 
Cour t  in the case of an electric. gaa or telephone utility or the 
First District Cour-t of Appeal in the caae of a water or eever 
utility 5 y  filing a notice of appeal with the Diractor, Diviaian of 
Recorda ' a d  Rcgor,ing and filing a copy of the notice of appeal and 
the filinq fee with the appropriate court. Thie filing muet be 
cmpleced vichin thircy (30) daye afcer the ieauance of thie order, 
puroumt to Rule 4.110. Florida Rules of Civil Procedure. The 
notice of appeal must  bc in the fom specified in Rule 9.400 (a). 
F l o r i d a  Rulee of Appa1Lar.o Procedura. 

. 
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Tke Zolloving CosPlissioners par t ic ipated i n  the disposi t ion or 
this . .  matter:- .  . . , .  

M O ) U S  X. B-, Chainmn 
J. TERRY DUSON 
BETTY E A S U Y  

G E W D  L. GWNTER 
XICHAEL XCK. WILSON 

CY A- 

-ROVING D CAP- AND ENERGY CO- 

BY THE C O ~ I S S I O H :  

--,. ~ -.--,.--,.- NQ!lIS&" is:. hereby,, given- by- the-. F.lorida-- PubLic-- Semite-- --*' 

Commission t h a t  tha ac t ion  discussed here in  is preliminary in 
nature and vi11 becoma f i n a l  unless a person whose i n t e r e s t s  are 
adver ra ly  affacted f i les a pe t i t i on  t o r  a formal proceeding, 
pursuant to Rula 25-22.029, Florida Ad~uinistrativ. Code. 

. 
1 

On January 11, 1991, Florida Povcr Corporation (PPC) 8olicited 
power through a Request for Proposal (RFP) from those prospective 
Qualifying Fac i l i t i e s  (QFs) t h a t  had previously indicated their 
i n t e r e s t  i n  s a l l i ng  f i rm capacity and anergy t o  FPC from proposed 
projects w i t h  an in-service da te  ao l a t e r  than December 1, 1 9 9 3 .  

I n  response t o  its request FPC received thirteen proposals 
from prospective QFs. FPC retained a consul tant  from National 
Econonic Researcb ASSOCiataS, Inc. t o  help evaluate the  proposals. 
h r o  proposals vera eliminated based upon the  lack of development 
matur i ty .  A third project  was eliminated becausa of the pr ic ing  
risk associated w i t h  the proposed fixed capacity and energy 
payments. The consultant ranked the remaining ten projects i n  
order of preierurce. FPC selected t h e  fol loving e ight  pro jec ts  
from t h i s  group: 



03?  Dade County 43 ww 
Municipal Sol id  Waste 
Miami 

El Dorado Energy 103.8 WW 
. Hatural  Gas . . 

- . .  - Auburndale . .  

Lake Ccgen L i m i t &  102 ww 
Natural  Cas 
umatilla 

Xulberry Energy 
Company, Inc. 
orimulsion 
Bartov 

Orlando Cogen 
Limited L.P. 
Natural  G a s  
Orlando 

72 UU 

92? 

902 

SO? 

7 2  XW . ' 901 

January, 1991 

August ,  1993 

January, 1993 

January, I994 

Pasco Cogen L i m i t e d  102 WW go? August ,  1993 -.-.a-.. 44 ~ --*--- .." .,- :-'U...'C. -_.I-.:.. d-.... .--. -.>,". - .. -.. -- i.Y..._-._'.._.-...-V *... ...~.'C.'..~"-r. Natural Gas 
Dade Ci ty  

._ -. - .. .. 

Ridge Generating 36 WW 
s t a t i o n  L i m i t e d  
Par tnersh ip  
Agr icu l tura l  L W o o d  Uaste 
Polk County 

Waste Iieat fron 
Processing 
Pa1met:o 

Royster Phosphates 28 ww 

- 

0 5 1  

85? 

January, 1994 

: 
December, 1993 

The eight 'negotiated contracts  rot'al 559 Kw o f '  ccpacity. If 
a u t i l i t y  vere t o  cons t ruc t  this amount of capacity i t s e l f ,  it 
vould have t o  come before the Comnission v i t h  a p e t i t i o n  f o r  a need 
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determination. The capacity FPC has contracted to purchase he: 
of l e  however, is made up of small projects with a 

than 75 MW each, and the projects are thus n o m  to fz 
vithin the jurisdiction of the Florida Power Plant Siting Act. 

The QF projects are projected to avoid the FPC's 1991 need 
300 Hw of coal and 150 Kw of combustion turbine capacity i 
identified in Docket NO. 910004-m, the Annual Planning Hearir 
(APH). The 1991 need for 450 XW of Capacity is different from e. 
Standard Offer need identified in the 63x1. docket. FPC identifie 
an 80 WW co-ustion turbine unit vith an 1997 in-service date f c  
its Standard Offer contract. 

- 

In the request for PrOPOSalS, FPC gave the QFs a choice 0:  
coal unit or combustior. r-rbine unit pricing. ~ 1 1  eight QFS chose 
the coal unit price. PPC laaintafnS that the prices associated vie. 
the eight contracts are hlov the price of the 450 ww of coal-fired 
generation. FPC also maintaidS that the Contract prices are below 
the price associated W i t h  the 300 XW coal and 150 XW combustion 
turbine. On a 'present vorth basis, using -CIS planning 
assumptions, the 450 WIJ of coal capacity has total fuel and 
czpacity costs very Close to the 300 WW coal and 150 WIJ c ~ m b u s ~ '  +ion 
turbine option. FPC's PrOjeCtiOnS indicate that beginning in 2008, 
a coal unit's total avoided costs (capacity and fuel) fal&.belou. b--. 
combustion turbine's total avoidad -cost-.on-.u'-~e~--presant value 
basis. ..,Slncc.M84emS*%f '-a1 eight contracts extend beyond the 
year 2008, FPC states that it considers the contracts to avoid part 
of +he 450 WW of coal-fired generation. 

rrC I,'._..__.... - ", - . I . . - ' - '  

In addition to the eight CmtractS, PPC 8ignad two other 
ccntracts cgainst their 1991 need, one with Seminola Fertilizer (47 
W W )  and one vith Ecopeat (36.5 Hw).  Tho Semisole Fertilizer 
contract was approved in order No. 24099. The Ecopebt contract is 
presently awaiting Commission approval. 

The 559 Hw of the negotiated contracts and t h e  83.5 m 
associated vith the Seminole and Eccpeat contracts exceed FPC's 4 5 @  
nu need identified in  their 1990 Facility Plan. FPC states that 
the excess capacity wtll cover present qualifying facility projects 
that may not come to fruition. For example, FPC believes that its 
two contracts w i t h  the Corporation for Future Resources, vhich 
total 1 4  KW, aze doubtful and aay not perfots. Also, Pinellas 
County and Senera1 Peat have requested in-service delays of one to 
tvo years for projects totalling 196 HI?. FPC states that it 
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negotiated contracts for the excess capacity because it is in 7 
of capacity immediately, and would not have time to acquire nore 
capacity to replace any contracts that might not perform. rf 
vinter reseme margin for the 1991-1995 period ranges from 7.1% 
10.8% without the eight QF contracts and 7 . 7 %  to 17.6t w i t h  the 
contracts. 

Fpc's need for additional capacity identified in its I' 
w.nual Planning Hearing has increased considerably in its curre 
1991 expaasion plan. The 1989 plan identified a need for 260 IIW 
combustion turbine capacity w i t h  a 1995 in-service date. 1 

.- current 1991 plan identifies a need of 450 with a 1991 i 
service date. 

- 

FPC maintains that.Lhe additional need is a result of thr 

11 uahrr  Demarlp 

FPC'r demand and eners); is higher than projected because 
FPc*s forecast underestimated customer - o m ,  
underestimated per capita energy usage, and 
overestimated per customct demand reductions from 
conservation and load management programs. 

- .  factors: 

2 )  - 
FgC changed its method o f  modelling emergency assistance. 
The old method of modelling emergency assistance 
overstated t he  reliability of TPC's systea, and thus - reduced the apparent need For capacity.. . BY nor+ 
rccurataly Eodelling emergency assistance, WC'S plan 
shoved an accelerated need for capacity in 199%. 

,._I-,_ -..,~-.-*,rr2,i...~ ,.,_ ~~ ,,., ~ _.)._ +.-.., C...-.-.-.-~-....-l. ...-..-:j..i...'-.'i.- ..- 
I~ -..-I i_-__r-..:--.l. -.:...e,. 

L FPC's old method of modelling emergency asbistance did 
not consider the tie-line limitation of 3200 nu into 
Florida. The company previously modeled the Peninsula 
and Southern as one assistance area with no transmission 
constraints between Southern and the Peninsula. The 
effect was to assume that FPC cculd receive assistance 
from southern as long as it had capacity available, 
whether or not the Capacity could be transmitted to FPC. 

.. 
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NOW, TPC's model accounts for the limitation on the tie- 
lines by modelling the Peninsula as the assistance area 
and by modelling Southern as a 2,800 IJW unit in the 
peninsula (3,200 MU. interface capacity minus FPC's fim 
purchase of 400 UW) . This new modelling technique recognizes 
the linitations in transmitting capacity between the Southern 
Company and Plorida, and result. in a more accurate 
representation of FPC's reliability. 

3)  cower &&+ance From Pe 

Because the peninsular Florida utilities have experienced 
higher than anticipated loads, they have less capacity 
available to sell FPC on an emergency basis. 

As a result OS -8s. changes, the.FPC Loss of Load Probability 
(LOU) has increased, thereby.acce1erating FPC's need into 1991. 

AND CONDITIONS 

c 

Securitv ~vprplrfiut 

Within sixty day8 aster the contract approval data, the QF 
chail post a completion security Guarantee of 510 par xu of 
Comittsd Capacity or S l r O O Q , O O O  per 100 ?!W to ensu'e Fompletion of 
the QF facility in a tbely fashion. The contract agreement vi11 
terminate if tho Completion Secutity guarantee is not tendered in 
a timely fashion. FPC will refund to the OF any cash completion 
security guarantee if the facility achieves commercial in-service 
at or prior to the contract in-setvice date. 

m8 negotiated contracts contain an Operational Security 
Guarantee of S20 per XW of comitted capacity or 52,000,000 per 100 
Kd to ensure timely Performance kf the QF OS its obligations undez 
the agreement. Thr Opatational security guarantea must be cash or 
suitabh letter of credit, and terminates vith the tern of the 
agreeaent. 
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For the period ending one year  i m e d i a t e l y  a f t e r  t h e  cont: 
in-service date,  the OF nay, on one occasion only, increase 
decreasr t h e  committed capacity by no more than 101. . A f t e r  t h e  

, ... year per iod ,  and throughout the tern of t h e  agreement, the  QF L 
decrease its committed Capacity. by up t o  20%.  The QF w i l l  
charged a penal ty  i f  it provides let8 than three years no t ice  
a decrease ,  i n  ,capaci ty  occurring one year a f t e r  the indserv 
data.  The ccpaci ty  payment w i l l  be prorated t o  ths new capac . . .  

. a o u n t c . -  ,_._.. . . . .  . ....... ...I ' '-.. ' ' ' . .  

The negot ia ted cont rac ts  allow tha QFs  t o  rece ive  a montt 
capac i ty  payment based on the value of the committed capaci 
f a c t o r  du r ing  the month. The respect ive payment streams f o r  t 
QFs are based on their c o m i t t e d  owpeak capacity factors (83 
93?). FPC's avoided coal unit used f o r  p r i c i .  
these Cont rac ts  con ta in r ' a  83% on-peak capacity factor .  T: 
payment stream of the Contracts w i t h  capacity factors above 83% a; 
increased by their  committed capac i ty  divided by 83% ( e x .  9 o j 8 s  
1 .084%)  t o  reflect the addi t iona l  value o f  higher a v a i l a b i l i t y  a: 
r e l i a b i l i t y  t o  FPC. The con t r ac t s  a l so  include a capaci: 
pcrformancm adjus tment  vhich w i l l  decrease tha capaci ty  p a p e n t  i 
t h e  event  the  monthly ..i... on-$rc?k. -.-.d -,.-. tapacitL..fac.to,tor-i.ir- . ... :.-.. - b i o v ' .  th 

~ .__._ ~ _-...- ,rcspective-.contractuar SinimLn amount but grea te r  than or  equal t 
5CI. No capac i ty  payment w i l l  be made i f  the on-peak capacit  
f a c t o r  f a l l s  belov 50%. 

See appendix 2. 

Beginning vitb the cont rac t  in-servico date, fhe  QF vil .  - .. . .. ..e-. .raceive electric energy paments  based upon the flrm energy cos: 
ca lcu la t8d  on an hour-by-hour bash as f o l l o w :  (i) the product o? 
t he  averaga monthly inventory chargrout price of u e l  burned a t  t h ~  - Avoided Unit Fuel Reference Plant ,  the Fuel nu I t i p l i e r ,  anC t h e  
AvoiOed U n i t  Heat Rate, plus  the Avoided Unit Variable 0 C H, i f  
appl icable ,  f o r  each hour t h a t  the Company vould have had a u n i t  
w i t h  these c h a r a c t a r i s t i c s  operating; and (ii) during a l l  other 
hours, t h e  energy c o s t  s h a l l  be equal t o  the as -ava i l abh  energy 
C C S ~ .  There is a l s o  an hourly performance adjustsent  t o  the energy 
payment which provides an incent ive t o  t he  Qf t o  operate i n  s 
srnner s i m i l a r  t o  the operation OC the avoided unit .  - 
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?he negotiated contracts permit the QF to. delay Coamercial 

operation by up to 90 days beyond the Contract In-Service Date with 
the payment of $0.15 per kW or 515,000 per 100 HW per day of delcy. 
If the Operational Security Cuaranteo is not tendered on or before 
the applicable due dato the QF is in default. 

If t h e 0  are delays in commrrcial in-service, the Negotiated 
Contract requires renegotiotionr to bogin at least thir-y days 
pifor to termination if the QF has coxmenced construction and is 
not in arrears for monies oved to FPC. - 

Three intrrcorsection format8 Were usedar t h o  basis for all 
eight negotiated contracts. All eight QFs are located south of 
FPClo Central Florida Substation, therefore FPC did not have to 
acquire additional inttrfaco capacity, The contract fornat used 
for each contract is summarized belov: 

1. Interconnected and Non-Interconnected: 
,:...-..,-- _,, ,-..-,.,,, -.-,.,,..-,-, =~,. Dorade-Enerw .-.... ...- '-*L .-...*..- .-."'--'-. ' --"~.-"' "-.+ I . . . '  

..- 

- Ridge Generating Station Limited Partnership 
There tvo contracts We the bare contract 
format which permits the Q? to cithrr bc 
directly interconnected to tho cornparry or to 
b intarconnected to a transmission service 
utility vhich provides vheeling services.- The 
two QFo who have selected this fomat h a h  
iacilitier vhich will ba located closr to 
FPC'r system but they may elect to wheel. 

2.  Interconnected 

- W e  Cogrn Limitod - xulberry Energy Ccqany, Inc. - Orlando Cogen Limited - Parco Cogan Limited 

This contract version is for'the QFs directly 
interconnected tc FPC. 



3. Non-Interconnected Version 

- Dada County - Royster Phosphates, fnc. 
This contract Version is for the QFs that w i l l  
wheal their power through a transmission 
sewice utility. 

. .  
-VAL OF THE CO- 

Under the provisions of Soctions 25-17.082 NS 25-17.0832(2), 
Florida Administrative Code, we grant Florida Pover  Corporation's 
petition f o r  approval O f  the eight negotiated QF contracts 
discurred above. Section 25-17.082, Florida Administrative Code 
requires electric Utilities e0 purchase ele&tricity produced and 
sold by qualifying facilities at'rates which have been agreed upon 
by the utility and. qualifying facility, or at the utility's 
published tarif f rate. Section 25-17.0632 (2) , ?lorida 
Administrative Code states +hat in  reviewing a negotiated tin 
capacity and energy contract for purposes OS cost recovery, the 
Comdssion shall considu the following factors: 

a. Whether the additional, firrp capacity and 

by Florida utilities . from a statewide 
-. -~,.'......~~...-...-. : . - . - ~ ' . . ~ ~ ~ ~ ~ - . n ~ - ~ ~ ~  by. .th'e.pu~a.sirig' ..a.n.d" ,__,. _. _. . . . _. 

pexspective : 
. b  1. w 

f 
C 
V 

u 
Y 
C 

a 

h e t h u  the present worth of the utility's paynentr for 
irn capacity and energy to the Q? over 'the life of the 
ontract ia projected to be no greater than the present 
orth 02 the year-by-year deferral at the. construction 
nd operation of a qurerating.faci1ity by tlke purchasing 
+ility over the life OS the contract, or the present 
~ r t h  o i  othar: capacity and energy costs  that the 
ontract is designed to avoid; 

c. Whether; to the extent that annual fin capacity and 
energy payments made t o  the QP in any year exceed that 

'.year's annual value of deferring the construction and 
operation of a generating facility, or othrr capacity and 
enugy related costs, the contract contains provisions to 
ensure repayment cf the amounts that exceed that year's 
value OS deferring the capacity if tne QF fails to 
deliver firm capacity and ene:gy under the terns of the 
contract; and 

. 





d .  Whether, considering the  technical  r e l i a b i l i t y ,  v i a b i l i t y  
and f i n a n c i a l  s t a b i l i t y  of the  QF, the  c o n t r a c t  contains 
p r o v i s i o n s t o p r o t a c t  t h e  purchasing utility's ratepayers 
if the QF f a i l s  t o  d e l i v e r  fim capaci ty  and energy under 
the terms of the contract .  

Feed For Povcx 

It is v i t h  cer -a in  reservat ions tha t  ve approve cont rac ts  
amounting t o  642.5 MU (including Seminole and Ecopeat) ,  when ~ p c  
has only i d e n t i f i e d  a need for 4 5 0  WW. We do n o t  be l ieve ,  as a 
general  rule, t h a t  U t i l i t h S  should Sign up more c a p a c i t y  than they 
need. There aro, hovevor, c e r t a i n  circumstances which support  such 
an ac t ion  i m  this case. FPC's need is immediate and they cannot 
r i s k  obtaining less than 450 XW because of poss ib l e  QP defau l t s  or 
delays.  Also, FPC's nerd is probably greater than the 450 MU they 
identified i n  their 1990 plan bocause that  plan d id  n o t  an t i c ipa t e  
recent ly  requested de lays  i n  existing CF p r o j e c t s ,  or t h e  
cn t i c ipa t ed  one-year delay in FPC's 500 k V  t ransmission l i n e .  

I n  the event  t h a t  a11 QF pro jec t s  do coae on-line as agreed, 
and PPC has excess capacity,  FPC can reduce its purchase from., 
Southern , Compqny,, ..by,..2Q.Q . XU.. i n -  1991.. and -dolay-  or""cahc:il' th.e _...- - i I.. corisCructS6n' of 1993 combustion turb ines  t o  n i t i g a t e  any hars fu l  
effect to its ratepayers.  

Furthemore,  FPC needs t o  purchase capac i ty  and eaergy Lrsa 
the Ql's to sest r e l i a b i l i t y  and reserve margin requirements.  The. 
purchases vi11 con t r ibu te  t o  Iuaintaininp a l o s s  of load probabi l i ty  
of less than 0.1 days p u  year. The capacity provfded by t h e  OF'S 
w i l l  imptovm the loss OF load probabi l i ty  fo r  t h e  state, and *us 
con t r ibu to  to the capaci ty  needs of tho s t a t e .  

?he ane lys i s  provided by FPC =LL.h i ts  p e t i t i o n  ind ica ted  :hat 
-he present  va lue  of its paymsnts to each 0: the QFs for f i rm 
capac i ty  and anergy w:l  f be ao qroatet  Lh:! tile p r e s e n t  vorth of 
the value of a yra-.;:-foAr d e f e r r a l  of FPC's avoided costs .  The 
ana lys i s  shaved a F-rSfr.t vorth savinbs Of $42,516,772 compared t o  
FPC's f u l l  avoided CLSCS f o r  the eight  negotiated c c n t r a e t s .  ??c'o 
avoided costs :rw darivad from its I991 need Sor 4 5 0  )Tw of 
pulverized caal and combustion t u r b i n e  capacity.  
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.. A t  the  t i n e  t h e  p e t i t i o n  f o r  approval was f i l e d ,  ~ p c  

Since t h a t  t i m e  FPC has completed its update  of t he  K 
t he  process of updating t h e  K f a c t o r  associated w i t h  i t s  a 
cos t .  
and recalculated I C %  avoided c o s t s  accordingly. According t 
revised figures 2 ' *  ' c d  by FPC (Appendix 1) , t h e  p r e s e n t  
savings of the  ei  ' t r a c t s  have increased t o  $ 4 4 , 2 7 3 . 6 ~  
Our approval of t. t r a c t s  is s t i l l  appropriate,  s i n c  
present worth savings,  campared t o  FPC's f u l l  avoided costs  
increased. 

Securitv f o r r n l v  pa- 

None of the e i g h t  QF's vi11 be paid ear ly  capac i ty  p a p (  
and therefore, there is no need t o  es tabl ish a capaci ty  c: 
account t o  ensure r e p a p e n t  Of capac i ty  payrpents exceeding 
year ' s  value of deferral. 

itv Aaainst  D L f a U  

The con t rac t  contains  secu r i ty  t o  pro tec t  fpc's ratepayer 
the  event a QF f a i l s  t o  de l ive r  f i rm capacity and energy 

-.._.. reqrtLred ..~..ln-i...Me--... contrace;.... -.- The  :. crmtract:'-'cont'&in&-. 6evt 
performance milestons d r t e s  which, i: r.ot achieved, woul& pel 
FPC t o  terninate  the contract.  

c-i.____._i; 

We f fnd t h a t  t h e  negotiated cogeneration con t r ac t s  betveen 
and Dada County, El Dorado Energy, Lake Cogen Lttd., Mulberry Ene: 
Co., Orlando Cogen Ltd., Pasco Cogen Ltd. ,  Ridge Generation S' 
Led., and Royster Phosphates a r e  v i ab le  generation a l t e r n a t b  
because: 

1. The capacity -td energy generated by t h e  f a c i l i t i e s  

2. The ccr:t-:=cs ap?e*t t o  be cos t -e f fec t ive  ro FPC 

needed by 7 .  

ratepayers;  

.rrd F l o r i d a ' s  u t i l i t i e s ;  
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3. ne's ratepayers a re  reasonably protected from defaul t  by 
the QFs; and 

4. The contract. meet a l l  the requitemants and rules 
governing qualifying f a c i l i t i e s .  

. It is therefore 

om- by the Florida Public Service Commission that 
the contracts  are approved f o r  tho reasons set f o r t h  i n  the body of 
this order. It is further 

om- M a t  this Order sha l l  become f i n a l  unless an 
appropriate p e t i t i o n  f o r  fonnal proceeding is timely filed herein. 
It is furthu 

oRDPCEO that  this order sha l l .  become f i n a l  and this docket 
sha l l  be closed unless an appropriate pe t i t i on  for a formal 
proceeding is received by the Division of Records and Reporting,. 
1 0 1  East Gaines Street, Tallahassee, F lor ida  32399-0870,  -by the  
close of business on the da te  indicated i n  the Notice of Further 
Proceedings or J u d i c i a l  Reviev. 

, .nw-r:-:r,---Byl:.OilD~-of.~~~F~urfdal .wlic-Servtcc;*. Coatgi.foi;  ‘2. - .’ 
. . . . .  . . . .  . day o f .  - h l v  ,. . 1991 . -. 

( S E A L )  

wc9 : SEi 
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HOTICE OP- PROCEEDINGS OR J U I I I ~  

~ h c  Florida Public Service Commission is required by Sectiora 
120.59 ( 4 ) ,  n o r i d a  Statutes ,  to no t i fy  parties of any 
adnin is t ra t ive  hear ing O r  jud ic ia l  review Of ConrPission orders that 





-. 

is  available uncler Sections L20 .57  or 120.68 ,  Flcrida Statutes,  as 
well as t h e  procedures and time l i m i t s  t h a t  apply. TLiS notice 
should not be construed t o  mean a l l  requests  for an administrative 
hearing or j u d i c i a l  r w i e w  w i l l  be granted Or r e s u l t  in the relief 
sought. 

The ac t ion  proposed herein is preliminary i n  nature and w i l l  
not become effective or f ina l ,  except a s  provided by Rule 25- 
22.029, Flor ida  Administrative Code. Any person vhose substantial 
i n t e re s t s  a r e  a f f ec t ed  by t h e  act ion proposed by this order may 
file a p e t i t i o n  for a formal proceeding, a8 provided by Rule 25- 
22 .029(4 ) ,  Flo r ida  Addn i s t r a t ive  Code, i n  t he  form provided by 
Ru le  25-22.036(7)  (a) and (f), Florida Administrative code. h i s  
pe t i t i on  must be raceived by t h e  Director, Division of Records and 
Reporting a t  h i s  o f f i c e  a t  101 East Caincs Street, Tcllahcssee, 
Florida 32399-0670, by the c lose  02 business on 

7-22-9 1 . 
I n  the absence of such a pet i t ion ,  this order  sha l l  bcme 

effective on the day subsequent ' to the above .da t e  as provided by 
R u l e  25-22.029 ( 6 ) ,  Pkorida Administrative Code. 

objec t ion  o r  p ro te s t  f i l e d  i n  this docket before the 
issuance da te  of t h i s  order is considered abandoned unless it - s a t i s f i e s  the foregoing conditions and i o  renevcd w i t h i n  the 
s?eci:iet p r o t e s t  period. 

IC .*.is orda t  . becoEcs f i m l  an3 effactive on t!e Gate 
described above, any pa r ty  adversely a f fec ted  may request judicial  
review by eha Flor ida  Suprum Court in the case 02 an electric, gas 
or telephone u t i l i t y  O r  by tba F i r s t  District Court  of Appcal in 
the case of 8 V a t u  Or Swer U t i l i t y  by f i l i n g  a n'otice o i  appeal 
v i t h  the Director ,  Division of Records and Reporting and Si1ing.a 
copy OS the no t i ce  of appeal. and the f i l i n g  fee v i a  the 
appropriate court- This f i l i n g  mst be completed v$thin t h i r t y  
(30) days of the  ef fec t ive  da te  Of this Order, pursuant t o  =le 
9.110, Florida Rules . T Appellate Procedure. The notice of appeal 
n u s t  be i n  t h e  fcr -$ecified i n  Rule 9.900(a), Florida Rules of 
Appellate Procedur-. . 

--,_ ~.., .__... ~ ~ - :  -..*. -Llr~...~.-.ya~..r-.- -T(.":.$..i%q.,.*w ...v.--.,-:-." .-,. - --.*:.-... 
- 
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NEGOTIATED CONTRACT FOR THE PURCHASE OF 
-Y ANDE G 

G FA 

- 
This Agreement ("Agreement") is made and entered by and between Dade 

County, a political subdivision of the State of Florida, having its principal place of business 

at Miami, Florida (hereinafter referred to as the "OF), and Florida Power Corporation, 
a private utility corporation organized under the laws of the State of Florida, having its 

principal place of business at St. Petersburg, Florida (hereinafter referred to as the 

"Company"). The QF and the Company may be hereinafter referred to individually as a 

"Party" and collectively as the "Parties." 

- 

- 

WHEREAS, the QF desires to sell, and the Company desires to purchase, 

electricity to be generated by the Facility and made available for sale to the Company, 
consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of the Execution Date; 

and 

- 
- 

W R E A S ,  the QF will engage in interconnected operation of the QF's 

- generating facility or m'th Florida Power & Light Company's system (hereinafter referred 

as the 'Transmission S~M'CC Utility") which is directlyinterconnected at one or more points 

- . with the Company. 

NOW, THEREFORE, for mutual consideration, the Parties covenant and 

- agree as follows: 

- 

- 1 -  



I: DE- 0 NS 

As used in this Agreement and in the Appendices hereto, the following 

capitalized terms shall have the following meanings: 

1.1 Auuendices means the schedules, exhibits and attachments which are 

appended hereto and are hereby incorporated by reference and made a part of this 

Agreement. 

1.1.1 A D D  endm 4 sets forth the Company’s Interconnection 

Scheduling and Cost Procedures. 

1.1.2 Auuendix B is reserved. 

1.1.3 Auuendix C sets forth the Company’s Rates for Purchase of 

Finn Capacity and Energy from a Qualifying Facility. 

1.1.4 Auuen d‘ m D sets forth the Company’s Transmission Service 

Standards. 

1.1.5 Aupendix E sets forth FPSC Rules 25-17.080 through 25-17.091 

in effect as of the Execution Date. 

1.2 Accelerated Cauacitv Pa-ment means payments based upon the 

accelerated payment rates in Appendix C. 

1.3 &-Available Enerev Cost means the energy rate calculated in 

accordance with FPSC Rule 25-17.0825 as such rule may be amended from time to time. 
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1.4 Avoided Unit Fuel Reference Plant means that Company unit(s) 

whose delivered price of fuel shall be used as a proxy for the fuel associated with the 
avoided unit type selected in section 8.2.1 hereof as such unit(s) are defined in Appendix 

C. 

1.5 A-e means the average annual heat rate 

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix 

C. 

1.6 Avoided Unit Variable 0 & M means the variable operation and 

maintenance expense associated with the unit type selected in section 8.2.1 hereof as it is 

defined in Appendix C. 

1.7 means British thermal unit. 

1.8 

procedure in section 8.5 hereof. 

Capacitv Account means that account which complies with the 

1.9 CaDacitv Discount Factor means the value specified pursuant to 

section 8.4 hereof. 

1.10 CaDacitv Pavment Adiustment means the value calculated pursuant 

to Appendix C 

1.11 -s means (i) that the Facility is in 

compliance with all applicable Facility permits; (u) that the Facility has maintained an 
hourly KW output, as metered at the Point of Delively, equal to or greater than the 

Committed Capacity for a consecutive twenty-four (24) hour period or during the on-peak 

hours specified in Appendix C of two consecutive days; and (i) that such twenty-four (24) 

hour period is reasonably reflective of the Facility’s day to day operations. 
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1.12 C o m m i t t e d w  means the KW capacity, as defined in Anide 
VI hereof, which the QF has agreed to make available on a firm basis during the On- 
Peak Hours at the Point of Delivery. 

1.13 Committed On-Peak CaDacitv Factor means the On-Peak Capacity 

Factor, as defined in Article VI1 hereof, which the QF has agreed to make available on 

a firm basis at the Point of Delivery. 

1.14 ComDanv’s Interconnection Facilities means all equipment which is 

constructed, owned, operated and maintained by the Company located on the Company’s 

side of the Point of Delivery, including without limitation, equipment for connection, 

switching, transmission, distribution, protective relaying and safety provisions which, in the 

Company’s reasonable judgment, is required to be installed for the delivery and 

measurement of electric energy into the Company’s system on behalf of the QF, including 

all metering and telemetering equipment installed for the measurement of such energy 

regardless of its location in relation to the Point of Delivery. 

1.15 ComDletion Securitv Guaranty means the deposits or other assurances 

as specified in section 13.1 hereof. 

1.16 Contract ADDrOVal Date meam the date of issuance of a final msc 
order approving this Agreement, without change, finding that it is prudent and cost 

recoverable by the Company through the FPSC‘s periodic review of fuel and purchased 

power costs, which order shall be considered final when all opportunities for requesting a 

hearing, requesting reconsideration, requesting clarification and filing for judicial review 

have expired or are barred by law. 

1.17 Contract In-Service Date means the date, as specified in Article IV 
hereof, by which the QF has agreed to achieve Commercial In-Service Status. 

V 

I 
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1.18 Construction Commencement Date means the date on which work on 

the concrete foundation for the turbine generator begins and substantial constmction 

activity at the Facility site thereafter continues. 

- 
. 

- 

- 1.19 Go ntrol Area means a utility system capable of regulating its 

generation in order to maintain its interchange schedule m’th other utility systems and 

contribute its frequency bias obligation to the interconnection. - 

1.20 means the latter of the date on which the Company 

or the QF executes this Agreement. 

1.21 means all equipment, as descnied in this Agreement, used to 
produce electric energy and, for a cogeneration facility, used to produce useful thermal 

energy through the sequential use of energy and all equipment that is owned or controlled 

by the QF required for parallel operation with the interconnected utility. 

- 
I 

successor. - 
1.22 B C  means the Federal Energy Regulatory Commission and any 

1.23 Firm Enerev Cost means the energy rate calculated in accordance with 

section 9.1.2 hereof. 
- 

1.24 Florida-Southern In terface means the points of interconnection 

between the electric Control k e a s  of ( 1 )  Florida Power & Light Company, Florida Power 
Corporation, Jacksonville Electric Authority, and the City of Tallahassee and (2) Southern 

Company. 

- 
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1.25 Force Maieure Event means an event or occurrence that is not 
reasonably foreseeable by a Party, is beyond its reasonable control. and is not cauxd by 

its negligence or lack of due diligence, including, but not limited to, natural disasters, fire, 

lightning, wind, perils of the sea, flood, explosions, acts of God or the public enemy, strikes, 

lockouts, vandalism, blockages, insurrections, riots, war, sabotage, action of a court or 

public authority, or accidents to or failure of equipment or machinery, including equipment 

of the Transmission Service Utility. 

1.26 FPSC means the Florida Public Service Commission and any successor. 

1.27 Fuel Multiolier means that value associated with the unit type selected 

in section 8.2.1 hereof as it is defined in Appendix C. 

1.28 -q means the capability to import power at the Florida- 

Southern Interface, giving consideration to the various limitations imposed upon those 

facilities by the electric systems to which they are directly or indirectly connected. 

1.29 Interconnection Costs means the actual costs incurred by the Company 

for the Company’s Interconnection Facilities, including, without limitation, the cost of 
equipment, engineering, communication and administrative activities. 

1.30 Interconnection Costs Offset means the estimated costs included in the 

Interconnection Costs that the Company would have incurred if it were not purchasing 

Committed Capacity and electric energy but instead itself generated or purchased from 

other sources an equivalent amount of Committed Capacity and electric energy and 

provided normal service to the Facility as if it were a non-generating customer. 

1.31 KW means one (I) kilowatt of electric capacity. 

I 

1 

1.32 means one (1) kilowatthour of electric energy. 
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1.33 Minimum On-Peak Cauacitv Factor means that value which is 

associated with the unit type selected in section 8.21 hereof as it is defined in Appendix 
- 

. 
C. 

1.34 means one (1) megawatthour of electric energy. 

1.35 On-Peak Hours means the lesser of those daily time periods specified 

in Appendix C or the hours that the Company would have operated a unit with the 

characteristics defined in section 9.1.2 (i) hereof. - 

1.36 

section 8.3 hereof. 

On-Peak Cauacitv Factor means the ratio calculated pursuant to 

1.37 Ouerational Event of Default means an event or circumstance defined 

as such in Article XV hereof. 

1.38 Ouerational Securitv Guaranty means the deposits or other assurances 

- as specified in section 13.3 hereof. 

- 1.39 means the value calculated pursuant to 

Appendix C. 
- 

1.40 -q means the point(s) where electric energy delivered - to the Company pursuant to this Agreement enters the Company’s system. 

- 
1.41 Point of Metering means the point(s) where electric energy made 

available for delivery to the Company, subject to adjustment for losses, is measured. - 
1.42 Point of Ownershiu means the interconnection point(s) between the 

Facility and the interconnected utility. 
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1.43 P- e auk means an event or circumstance 
defined as such in Article XV hereof. < _  

1.44 9-Q means a facility that meets 

the requirements defined in section 3(17)(C) of the Federal Power Act, as amended by 

section 201 of the Public Utility Regulatory Policies Act of 1978, and that is certified as 

such by the FERC pursuant to applicable FERC regulations. 

1.45 Term means the duration of this Agreement as specified in Article N 
hereof. 

1.46 Transmission Service Ameement means that agreement between the 

QF and the Transmission Service Utility which meets the requirements of Appendix D. 

ARTICLE II: TRANSMISSION W A T I O N S  

2.1 For a QF with a Facility located north of the latitude of the 

Company's Central Florida Substation, the Company will use its best efforts to obtain an 
amount of Import Capability equal to the diminution of Import Capability caused by the 

Facility during the Term of this Agreement and the QF agrees to reimburse the Company 

for the costs of such Import Capability. 

2.2 The Company will notify the QF in writing of the availability and cost 

of the required Import Capability within s ix ty  (60) days after the Execution Date. Such 

reimbursement shall not be considered as a reduction in the payments made by the 

Company to the QF for capacity and energy under this Agreement. The QF may 
terminate this Agreement after receiving such notification without penalty prior to the 

date that the Completion Security Guaranty is due pursuant to section 13.1 hereof. 

7 
1 
7 

-7 

i 

? 
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3.1 The Facility shall be located in Section 17, Township 53S, Range 40E. 

The Facility shall meet all other specifications identified in the Appendices hereto in all 

material respects and no change in the designated location of the Facility shall be made 

by the QF. The Facility shall be designed and constructed by the QF or its agents at the 

QF's sole expense. 

3.2 Throughout the Term of this Agreement, the Facility shall be a 

Qualifying Small Power Production Facility. 

3.3 Except for Force Majeure Events declared by the Facility's fuel 

supplier(s) or fuel transporter(s) which comply with the definition of Force Majeure Events 

as specified in this Agreement and occur after the Contract In-Service Date, the Facility's 

ability to deliver its Committed Capacity shall not be encumbered by interruptions in its 

fuel supply. 

3.4 The QF shall either (i) arrange for and maintain standby electrical 

semce under a firm tariff; or (ii) maintain the ability to restart and/or continue operations 

during interruptions of electric service; or (iii) maintain multiple independent sources of 
generation. 

3.5 From the Execution Date through the Contract Inservice Date, the 

QF shall provide the Company with progress reports on the first day of January, April, July 

and October which describe the current status of Facility development in such detail as the 

Company may reasonably require. 
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ARTICLE w TERh4ANDMILEsK)NEs - 

t 
4.1 The Term of this Agreement shall begin on the Execution Date and 

shall expire at 2490 hours on the last day of November, 2013, unless extended pursuant 

to section 4.2.4 hereof or terminated in accordance with the provisions of this Agreement. 

Upon termination or expiration of this Agreement, the Parties shall be relieved of their 

obligations under this Agreement except for the obligation to pay each other all monies 

under this Agreement, which obligation shall survive termination or expiration. Each Party 

shall use its best efforts to enforce the validity of this Agreement and to expedite FPSC 
action on the Company’s request for FPSC approval of this Agreement. The Company 

shall submit this Agreement and related documentation to the FPSC for approval within 

ten (10) days of the Execution Date. This Agreement shall automatically terminate without 

any penalties, obligations, or liabilities on either Party on May 31, 1991 unless the Board 

of County Commissioners of Dade County, Florida approves and ratifies this Agreement 

by Resolution. 

4.2 The Parties agree that time is of the essence and that: (i) the QF shall 

execute the Transmission Service Agreement which shall be approved or accepted for sing 

by the FERC on or before the first day of September, 1991, (ii) the Construction 

Commencement Date shall occur on or before the first day of not applicable; and (iii) the 

Facility shall achieve Commercial In-Service Status on or before the first day of November, 

1991, which date shall constitute the Contract In-Service Date. These three dates s h d  not 

be modified except as provided in section 4.2.1, 4.2.2, 4.2.3 and 4.25 hereof. 

4.2.1 Upon written request by the QF, these three dates each may 

be extended on a day-for-day basis for each day that the Contract 

Approval Date exceeds one hundred twenty (120) days after the date 

the Company submits this Agreement and related documentation to 

the FPSC for approval; provided. however, that the QFs notice shall 

speciEcally identify the date and duration for which extension is being 

1 
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requested; and provided. further. that the maximum extension of such 

date shall in no event exceed a total of one hundred and eighty (180) 

days. Such delay shall not be considered a Force Majeure Event for 

purposes of this Agreement. 

4.2.2 Upon written request by the QF not more than s ix ty  (60) days 

after the declaration of a Force Majeure Event by the QF, which 

event contributes proximately and materially to a delay in the QF‘s 

schedule, these three dates each may be extended on a day-forday 

basis for each day of delay so caused by the Force Majeure Event; 

provided. however, that the QF shall specifically identlfy: (i) each date 

for which extension is being requested; and (ii) the expected duration 

of the Force Majeure Event; and provided further, that the maximum 

extension of any of these three dates shall in no event exceed a total 

of one hundred and eighty (180) days, irrespective of the nature or 

number of Force Majeure Events declared by the OF. 

4.2.3 The Contract In-Service Date shall be extended on a day-for- 

day basis for any delays directly attniutable to the Company’s failure 

to complete its obligations hereunder. 

4.24 If the Contract In-Senice Date is extended pursuant to sections 
4.21, 4.22 or 4.23 hereof, then the Term of the Agreement may be 

extended for the same number of days upon separate written request 

by the QF not more than thirty (30) days after the Contract In-Service 

Date. 

4.2.5 The QF shall have the one-time option of accelerating the 

Contract In-Service Date by up to six (6) months upon written notice 

to the Company not less than thirty (30) days before the accelerated 

Contract In-Service Date; provided. however, that (i) the QF shall 
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be in compliance with all applicable requirements of this Agreement 

as of such earlier date; and (ii) the Company’s Interconnection 

Facilities can reasonably be expected to be operational as of such 

earlier date. l- 

ARTICU v: OF OPERATING RESPONSIBlLlTlEs 

5.1 During the Term of this Agreement, the QF shall: 

5.1.1 Have the sole responsibility to, and shall at its sole expense, 

operate and maintain the Facility in accordance with all requirements 

set forth in this Agreement. 

5.1.2 Provide the Company prior to October 1 of each calendar year 

the estimated amounts of electricity to be generated by the Facility 

and delivered to the Company for each month of the following 

calendar year, including the estimated time, duration and magnitude 

of any planned outages or reductions in capacity. 

5.1.3 Promptly notify the Company of any changes to the yearly 

generation and maintenance schedules. 

5.1.4 Provide the Company by telephone or facsimile prior to 900 
A.M. of each day an estimate of the hourly amounts of electric energy 

to be delivered at the Point of Delivery for the next succeeding day. 

5.1.5 Coordinate scheduled outages and maintenance of the Facility 

with the Company. The QF agrees to recognize and accommodate 

the Company’s system demands and obligations by exercising 

T 

i 

T 
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reasonable efforts to schedule outages and maintenance during such 

times as are designated by the Company. 

5.1.6 Comply with reasonable requirements of the Company regarding 

day-to-day or hour-by-hour communications with the Company or with 

the Transmission Service Utility relative to the performance of this 

Agreement. 

5.2 The estimates and schedules provided by the QF under this Article V 

shall be prepared in good faith, based on conditions known or anticipated at the time such 

estimates and schedules are made, and shall not be binding upon either Party; provided, 

however, that the QF shall in no event be relieved of its obligation to deliver Committed 

Capacity under the terms and conditions of this Agreement. 

ARTICLE VI. PURCHASE AND SALE OF CAPACITY AND ENERGY 

6.1 Commencing on the Contract In-SeM'ce Date, the QF shall commit, 

sell and arrange for delivery of the Committed Capacity to the Company and the Company 

agrees to purchase, accept and pay for the Committed Capacity made available to the 

Company at the Point of Delivery in accordance with the terms and conditions of this 

Agreement. The QF also shall sell and deliver or arrange for the delivery of the electric 

energy to the Company and the Company agrees to purchase, accept, and pay for such 

electric energy as is made available for sale to and received by the Company at the Point 

of Delivery. 

6.2 The Committed Capacity and electric energy made available at the 

Point of Delivery to the Company shall be (X) net of any electric energy used on the QF's 
side of the Point of Ownership or ( ) simultaneous with any purchases from the 

interconnected utility. This selection in billing methodology shall not be changed. 
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6.3 If the Company is unable to receive part or all of the Committed 
Capacity which the QF has made available for sale to the Company at the Point of 
Delivery by reason of (i) a Force Majeure Event; or (ii) pursuant to FPSC Rule 25-17.086, 

notice and procedural requirements of Article XXI shall apply and the Company will 

nevertheless be obligated to make capacity payments which the QF would be otherwise 

qualified to receive, and to pay for energy actually received, if any. The Company shall 

not be obligated to pay for energy which the QF would have delivered but for such 

Occurrences and QF shall be entitled to sell or othenvise dispose of such energy in any 
lawful manner; provided. however, such entitlement to sell shall not be construed to 

require the Company to transmit such energy to another entity. 

6.4 The QF shall not commence initial deliveries of energy to the Point of 
Delivery without the prior written consent of the Company, which consent shall not be 

unreasonably withheld. The QF shall provide the Company not less than thirty (30) days 

written notice before any testing to establish the Facility's Commercial In-Service Status. 

Representatives of the Company shall have the right to be present during any such testing. 

ARTICLE vn: CAPACITY NT 

7.1 The Committed Capacity shall be 43,000 KW, unless modified in 

accordance with this Article VII. The Committed Capacity shall be made available at the 

Point of Delivery from the Contract In-Service Date through the remaining Term of this 

Agreement at a Committed On-Peak Capacity Factor of 83%. 

7.2 For the period ending one (1) year immediately after the Contract In- 

Service Date, the QF may, on one occasion only, increase or decrease the initial 

Committed Capacity by no more than ten percent (10%) of the Committed Capacity 

specified in section 7.1 hereof as of the Execution Date upon metten notice to the 

Company before such change is to be effective. 

T 
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7.3 After the one (1) year period specified in section 7.5 and except as 

provided in section 7.4, the QF may decrease its Committed Capacity over the Term of 
this Agreement by amounts not to exceed in the aggregate more than twenty percent 

(20%) of the initial Committed Capacity specified in section 7.1 hereof as of the Execution 

Date. Notwithstanding any other provision of this Agreement, if less than three (3) years 

prior written notice is provided for any such decrease, the QF shall be subject to an 

adjustment to the otherwise applicable payments (except as provided in section 7.4) which 

shall begin when the Committed Capacity is decreased and which shall end three (3) years 

after notice of such decrease is provided. For each month, this adjustment shall be equal 

to the -lesser of (i) the estimated increased costs incurred by the Company to generate or 
purchase an equivalent amount of replacement capacity and energy and (ii) the reduction 

in Committed Capacity times the applicable Normal Capacity Payment rate from Appendix 

C. Such adjustment shall assume that the difference between the original Committed 

Capacity and the redesignated Committed Capacity, during all hours of the replacement 

period, would operate at the On-Peak Capacity Factor at the time notice is provided. 

, 

7.4 During a Force Majeure Event declared by the QF, the QF may 

temporarily redesignate the Committed Capacity for up to twenty-four (24) consecutive 

months; provided. however, that no more than one such temporary redesignation may be 

made within any twenty-four (24) month period unless otherwise agreed by the Company 

in m’ting. Within three (3) months after such Force Majeure Event is cured, the QF may, 
on one occasion, without penalty, designate a new Committed Capacity to apply for the 

remaining Term; provided. however, that such new Committed Capacity shall be subject 

to the aggregate capacity reduction limit specified in section 7.3. Any temporary or final 

redesignation of the Committed Capacity pursuant to this section 7.4 must, in the 

Company’s judgment, be directly attributable to the Force Majeure Event and of a 

magnitude commensurate with the scope of the Force Majeure Event. Redesignations of 

Committed Capacity pursuant to this section 7.4 shall not be subject to the payment 

adjustment provisions of section 7.3. 
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7.5 A redesignated Committed Capacity pursuant to this Article VI1 shall 

be stated to the nearest whole KW and shall be effective only on the commencement of 
a full billing period. 

7.6 The Company. shall have the right to require that the QF, not more 

than once in any twelve (12) month period, re-demonstrate the Commercial In-Service 

Status of the Facility within sixty (60) days of the demand; provided. however. that such 

demand shall be coordinated with the QF so that the sixty (60) day period for re- 

demonstration avoids, if practical. previously notified periods of planned outages and 

reduction in capacity pursuant to Article V. 

ARnCLE Vm. CAPAClTY PAYMENTS 

8.1 Capacity payments shall not commence before the Contract Approval 

Date and before the Contract In-Service Date and (i) until the QF has achieved 

Commercial In-Service Status and (ii) until the QF has posted the Operational Security 

Guaranty pursuant to section 13.2 hereof. 

8.2 Capacity payments shall be based upon the following selections as 
descnbed in Appendix C. 

8.2.1 Unit type: 
( ) Combustion turbine, Schedule 2 

(X) Pulverized coal, Schedule 4, Option A 

8.2.2 Payment options: 

(X) Normal Capacity Payments 

( ) Accelerated Capacity Payments 

- 
I 

T 
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8.3 At the end of each billing month, beginning with the first full month 

following the Contract In-Service Date, the Company will calculate the On-Peak Capacity 

Factor on a rolling average basis for the most recent twelve (12) month period, including 

such month, or for the actual number of full months since the Contract In-Service Date 

if less than twelve (12) months, based on the On-Peak Hours defined in Appendix C. The 

On-Peak Capacity Factor shall be calculated as the electric energy actually received by the 

Company at the Point of Delivery during the On-Peak Hours of the applicable period 

divided by the product of the Committed Capacity and the number of On-Peak Hours 

during the applicable period. In calculating the On-Peak Capacity Factor, the Company 

shall exclude hours and electric energy deIivered by the QF during periods in which: (i) the 

Company does not or cannot perform its obligations to receive all the electric energy which 

the QF has made available at the Point of Delivery; or (ii) the QFs payments for electric 

energy are being calculated pursuant to section 9.1.1 hereof. 

8.4 The monthly capacity payment shall equal the product. of (i) the 

applicable capacity payment rate; (i) the Committed Capaciv, (iii) the ratio of the 

Committed On-Peak Capacity Factor to the Minimum On-Peak Capacity Factor; (iv) the 

Capacity Payment Adjustment; (v) the Capacity Discount Factor of 1.00 and (vi) the ratio 

of the total number of hours in the billing period less the number of hours during which 

the QF is being paid for energy pursuant to section 9.1.1 to the total number of hours in 

the billing period. 

8.5 The Parties recognize that Accelerated Capacity Payments are in the 

nature of "early payment" for a future capacity benefit to the Company when such 

payments exceed Normal Capacity Payments without consideration of the Capacity 
Discount Factor. To ensure that the Company will receive a capacity benefit for such 

difference in capacity payments which have been made, or alternatively, that the QF will 

repay the amount of such difference in payments received to the extent the capacity 

benefit has not been conferred, the following provisions will apply: 
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8.5.1 When the QF is first entitled to a capacity payment, the 

Company shall establish a Capacity Account. Each month the 
Capacity Account shall be credited in the amount of the Company’s 

Accelerate Capacity Payments and shall be debited in the amount 

which the Company would have paid for capacity in the month 

pursuant to the Normal Capacity Payment without consideration of the 

Capacity Discount Factor. 

8.5.2 In addition to the amounts pursuant to section 8.5.1 hereof, 

each month the Capacity Account shall be credited in the amount of 
any increased income taxes owed by the Company resulting from 

Accelerated Capacity Payments and shall be debited in the amount of 

any decreased income taxes owned by the Company resulting from 

Accelerated Capacity Payments. If such tax impacts are recovered by 

the Company, the Company will adjust the Capacity Account 

accordingly. 

8.5.3 

interest at the annual rate of 9.%%, or 0.79436% per month. 

The monthly balance in the Capacity Account shall accrue 

8.5.4 The QF shall owe the Company and be liable for the credit 

balance in the Capacity Account. The Company agrees to nota QF 
monthly as to the current Capacity Account balance. Prior to receipt 

of Accelerated Capacity Payments, the QF shall execute a promise to 

repay any credit balance in the Capacity Account; provided that the 

entity issuing such promise, the form of the promise, and the means 
of securing payment all shall be acceptable to the Company in its sole 

discretion. 
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ARTICLE 

8.5.5 

Account shall survive termination or expiration of this Agreement. 

The QF's obligation to pay the credit balance in the Capacity 

ENERGY PAYMENTS 

9.1 For that electric energy received by the Company at the Point of 

Delivery each month, the Company will pay the OF an amount computed as follows: - 
9.1.1 Prior to the Contract In-Senice Date and for the duration of 

an Event of Default or a Force Majeure Event declared by the QF 
prior to a permitted redesignation of the Committed Capacity by the 

QF, the QF will receive electric energy payments based on the 

Company's As-Available Energy Cost as calculated hourly in 

accordance with FPSC Rule 25-17.0825; provided. however, that the 

calculation shall be based on such rule as it may be amended from 
time to time. 

9.1.2 Except as othenn'se provided in section 9.1.1 hereof, for each 

billing month beginning with the Contract In-Senice Date, the QFwill 

receive electric energy payments based upon the Firm Energy Cost 

calculated on an hour-by-hour basis as follows: (i) the product of the 

average monthly inventory chargeout price of fuel burned at the 

Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the 

Avoided Unit Heat Rate, plus the Avoided Unit Variable 0 & M, if 

applicable, for each hour that the Company would have had a unit 

with these characteristics operating; and (ii) during all other hours, the 

energy cost shall be equal to the &-Available Energy Cost. 
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9.1.3 Energy payments shall be equal to the sum, Over all hours 
of the month, of the product of each hour’s energy cost as determined 

pursuant to section 9.1.1 hereof or section 9.1.2 hereof, whichever is 

applicable, and the energy received by the Company at the Point of 

Delivery, plus the Performance Adjustment. 

- 
- 

9.2 Energy payments pursuant to sections 9.1.1 and 9.1.2 hereof shall be 
subject to the Delivery Voltage Adjustment pursuant to Appendix C. 

ARTICLE x CHARGES TO THE OF 

10.1 The Company shall bill and the QF shall pay all charges applicable 

under this Agreement. 

10.2 To the extent not othenvjse included in the charges under section 10.1 

hereof, the Company shall bU and the QF shall pay a monthly charge equal to any taxes, 

assessments or other impositions for which the Company may be liable as a result of its 

installation of facilities in connection with this Agreemenf its purchases of Committed 

Capacity and electric energy from the QF or any other activity undertaken pursuant to this 

Agreement. Such amounts billed shall not include any amounts (i) for which the Company 

would have been liable had it generated or purchased from other sources an equivalent 

amount of Committed Capacity and electric energy; or (ii) which are recovered by the 

Company; or (iii) which are accrued in the Capacity Account pursuant to section 8.5.2 

hereof. 
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ARTICLE XI: -RING 

11.1 All electric energy delivered to the Company shall be capable of being 

measured hourly at the Point of Metering. All electric energy delivered to the Company 

shall be adjusted for losses from the Point of Metering to the Point of Delivery. Metering 

equipment required to measure electric energy delivered to the Company and the 

telemetering equipment required to transmit such measurements to a location specified 

by the Company shall be installed, calibrated and maintained by the Transmission Sern'ce 

Utility. 

11.2 All meter testing and related billing corrections, for electricity sold and 

purchased by the Company, shall conform to the metering and billing guidelines contained 

in FPSC Rules 25-6.052 through 25-6.060 and FPSC Rule 25-6.103, as they may be 

amended from time to time, notwithstanding that such guidelines apply to the utility as the 

seller of electricity. 

11.3 The QF shall have the right to install, at its own expense, metering 

equipment capable of measuring energy on an hourty basis at the Point of Metering. At 

the request of the QF, the Company shall provide the QF hourly energy cost data fiom 
the Company's system; provided that the QF agrees to reimburse the Company for its cost 

to provide such data. 
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ARTICLE m P -URE 

121 Bills shall be issued and payments shall be made monthly to the QF 
and by the QF in accordance with the following procedures: 

12.1.1 The capacity payment, if any, calculated for a given month 
pursuant to Ankle VlII hereof shall be added to the electric energy 

payment, if any, calculated for such month pursuant to Article IX 
hereof, and the total shall be reduced by the amount of any payment 

adjustments pursuant to section 7.3 hereof. The resulting amount, if 

any, shall be tendered, with cost tabulations showing the basis for 

payment, by the Company to the QF as a single payment. Such 

payments to the QF shall be due and payable twenty (20) business 

days following the date the meters are read. 

12.1.2 When any amount is owing from the QF, the Company shall 

issue a monthly bill to the QF with cost tabulations showing the basis 

for the charges. All amounts owing to the Company from the QF 
shall be due and payable twenty (20) business days after the date of 

the Company’s billing statement. Amounts owing to the Company for 

retail electric service shall be payable in accordance with the provisions 

of the applicable rate schedule. 

12.1.3 At the option of the QF, the Company will provide a net 

payment or net bill, whichever is applicable, that consolidates amounts 

owing to the QF with amounts owing to the Company. 
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12.1.4 Except for charges for retail electric service, any amount due 

and payable from either Party to the other pursuant to this Agreement 

that is not received by the due date shall accrue interest from the due 

date at the rate specified in section 13.3 hereof. 
- 

ARTICLEXm: SECURITYGUARANTIES 

13.1 Within sixty (60) days after the Contract Approval Date, the QF shall 

post an Completion Security Guaranty with the Company equal to S10.00 per KW of 

- Committed Capacity to ensure completion of the Facility in a timely fashion as 

contemplated by this Agreement. This Agreement shall terminate if the Completion 

Security Guaranty is not tendered by the QF on or before the applicable due date 

specified herein. The QF shall either: (i) pay the Company cash in the form of a certified 

check in an amount equal to the Completion Security Guaranty; or (ii) provide the 

Company an unconditional and irrevocable direct pay letter of credit or other promise to 

pay such amount upon failure of the QF to perform its obligations under this Agreement; 

provided that the entity issuing such promise, the form of the promise, and the means of 
securing payment all shall be acceptable to the Company in its sole discretion. 

- 

- 

- 
- 

13.2 From the date on which the QF f is t  becomes entitled to capacity 

payments under this Agreement through the remaining Term, the QF shall post an 

Operational Security Guaranty with the Company equal to S20.00 per KW of Committed 

Capacity to ensure timely performance by the QF of its obligations under this Agreement. 

The QF shall either: (i) pay the Company cash in the form of a certified check in an 

amount equal to the Operational Security Guaranty; or (ii) provide the Company an 
unconditional and irrevocable direct pay letter of credit or other promise to pay such 

amount upon failure of the QF to perform its obligations under this Agreement; provided 

that the entity issuing such promise, the form of the promise, and the means of securing 

payment all shall be acceptable to the Company in its sole discretion. Furthermore, if 

- 

- 
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option (ii) is selected, the Operational Security Guaranty shall be increased monthly as if 

it had accrued interest pursuant to section 13.3 hereof. 

13.3 All Completion and Operational Security Guaranties paid in cash to 

the Company shall accrue interest at a rate equal to the thirty (30) day highest grade 

commercial paper rate as published in the Wall Street Journal on the first business day of 

each month. Such interest shall be compounded monthly. 

- 
I 

T 
T 

13.4 If the Facility achieves Commercial In-Service Status on or before the 

Contract In-Service Date, the Company shall refund to the QF any cash Completion 

Security Guaranty and accrued interest within thirty (30) days thereafter and shall cancel 

any other form of Completion Security Guaranty which the Company has accepted in Lieu 

of a cash deposit. If the Facility fails to achieve Commercia1 In-Service status on or 

before the Contract In-Senice Date for any reason, including Force Majeure Events, 

except as provided in section 4.2.2 hereof, then in addition to any other rights or 

obligations of the Parties, the QF shall immediately forfeit and the Company, in lieu of any 

other remedies except as provided in section 15.1.6 hereof, shall retain any cash 
Completion Security Guaranty and accrued interest, and any other form of Completion 

Security Guaranty which the Company has accepted in lieu of a cash deposit shall become 
immediately due and payable to the Company. 

13.5 Upon conclusion of the Term of this Agreement, without early 

termination by either Party, the Company shall refund to the QF any cash Operational 

Security Guaranty and accrued interest within thirty (30) days thereafter and shall cancel 

any other form of Operational Security Guaranty which the Company has accepted in lieu 

of a cash deposit. Upon any earlier termination of this Agreement for any reason, 

including Force Majeure Events, but excluding an early termination by the QF permitted 

pursuant to this Agreement, then in addition to any other rights or obligation of the 

Parties, the QF shall immediately forfeit and the Company shall retain the Operational 

Security Guaranty and accrued interest, and any other form of Operational Security 
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- 
Guaranty which the Company has accepted in lieu of a cash deposit shall become 

immediately due and payable to the Company. - 
- 

ARTICLE XIV: REPRESENTATlONS WARRANTIES AND C O V E N W  

- 
14.1 The QF makes the foliowing additional representations, warranties and - 

covenants as the basis for the benefits and obligations contained in this Agreement: 

14.1.1 The QF represents and warrants that it is a political subdivision 

of the State of Florida in good standing under the laws of the State 

of Florida and is qualified to do business under the laws of the State 

of Florida. 

14.1.2 The QF represents, covenants and warrants that, to the best 

of the QFs knowledge, throughout the Term of this Agreement the 

QF will be in compliance with, or will have acted in good faith and 

used its best efforts to be in compliance with, all laws, judicial and 

administrative orders, rules and regulations, with respect to the 

ownership and operation of the Facility, including but not limited to 

applicable certificates, licenses, permits and governmental approvals; 

environmental impact analyses, and, if applicable, the mitigation of 

environmental impacts. 

14.1.3 The QF represents and warrants that it is not prohibited by any 

law or contract from entering into this Agreement and discharging and 

performing all covenants and obligations on its part to be performed 

pursuant to this Agreement. 
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I _  

14.1.4 The QF represents and warrants that there is no pending or 
threatened action or proceeding affecting the QF before any court, 

governmental agency or arbitrator that could reasonably be expected 

to affect materially and adversely the ability of the QF to perform its 

obligations hereunder, or which purport3 to affect the legality, validity 

or enforceability of this Agreement. 

14.2 All representations and warranties made by the QF in or under this 

Agreement shall survive the execution and delivery of this Agreement and any action taken 

pursuant hereto. 

15.1 OF DEFAULT 

Any one or more of the following events occurring before the Contract In- 
Service Date, except events caused by the Company, shall constitute a Pre-Operational 

Event of Default and shall give the Company the right to exercise, without limitation. the 

remedies specified under section 15.2 hereofi 

15.1.1 The QF, without a prior assignment permitted pursuant to 

Article XXIII hereof, becomes insolvent, becomes subject to 

bankruptcy or receivership proceedings, or dissolves as a legal business 

entity. 

15.1.2 Any representation or warranty furnished by the QF to the 

Company is false or misleading in any material respect when made and 

the QF fails to conform to said representation or warranty within sixty 

(60) days after a demand by the Company to do so. 
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15.1.3 The QF has not entered into the Transmission Service 

Agreement which has been approved or accepted for filing by the 

FERC on or before the date specified in Article IV hereof, as 

extended only pursuant to said Article IV. 

15.1.4 The Construction Commencement Date has not occurred on 
or before the date specified in Article IV hereof, as extended only 

pursuant to said Article IV. 

15.1.5 The QF fails to diligently pursue construction of the Facility 

after the Construction Commencement Date. 

15.1.6 The Facility fails to achieve Commercial In-Service Status on 

or before the Contract In-Service Date unless the QF notifies the 

Company on or before the Contract In-Service Date that it agrees to 

pay the Company in weekly installments in cash or certified check an 

amount equal to $0.15 per KW times the Committed Capacity 

specified in section 7.1 hereof for every day between the date that the 

Facility achieves Commercial In-Service Status and the Contract In- 
Service Date and the Facility subsequently achieves Commercial In- 
Service Status no later than ninety (90) days after the Contract In- 
Serv'ce Date. 

15.1.7 The QF fails to comply with any other material terms and 
conditions of this Agreement and fails to conform to said term and 

condition within sixty (60) days after a demand by the Company to do 

so. 
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15.2 2 0 
DEFAULT 

For any Pre-Operational Event of Default specified under section 15.1 hereof, 

the Company may, in its sole discretion and without an election of one remedy to the 

exclusion of the other remedy, take any of the actions pursuant to sections 15.2.1 and 

15.2.2 hereof; provided. however, that the Company shall first exercise the remedy pursuant 

to section 15.2.1 hereof if (i) the Construction Commencement Date has occurred on or 

before the date specified in Article IV hereof, as extended only pursuant to said Article 

N, and (ii) the QF is not in arrears for any monies owed to the Company pursuant to 

this Agreement. 

15.2.1 Renegotiate any applicable provisions of this Agreement with 

the QF when necessary to preserve its validity. If the Parties cannot 

agree within thirty (30) days from the date of the Pre-Operational 

Event of Default, the Company shall have the right to exercise the 

remedy pursuant to section 15.2.2 hereof. 

15.22 Terminate this Agreement. 

15.3 g OPERATION 

Any one or more of the following events except events caused by Force 

Majeure Events unless otherwise stated, occurring on or after the Contract In-Service Date 

shall constitute an Operational Event of Default by the QF and shall give the Company 

the right, without limitation, to exercise the remedies under section 15.4 hereof: 
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15.3.1 The Operational Security Guaranty required under Article XI11 
is not tendered on or before the applicable due date specified in the 

Article. 

15.3.2 The QF fails upon request by the Company pursuant to section 

7.6 hereof to re-demonstrate the Facility’s Commercial In-Service 

Status to the satisfaction of the Company. 

15.3.3 The QF fails for any reason, including Force Majeure Events, 

to qualify for capacity payments under Article VI11 hereof for any 

consecutive twenty-four (24) month period. 

15.3.4 The QF, without a prior assignment permitted pursuant to 

Article XXIII hereof, becomes insolvent, becomes subject to 

bankruptcy or receivership proceedings, or dissolves as a legal business 

entity. 

15.3.5 The QF fails to perform or comply with any other material 

terms and conditions of this Agreement and fails to conform to said 

term and conditions within sixty (60) days after a demand by the 

Company to do so. 
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m 15.4 REMEDIES FOR OPERATIONAL EVE 
OF DE FAULT 

For any Operational Event of Default specified under section 15.3 hereof, 
the Company may, without an election of one remedy to the exclusion of the other 
remedies, take any of the actions pursuant to sections 15.4.1, 15.4.2, and 15.4.3 hereof; 
provided. however, that the Company shall first exercise the remedy pursuant to section 

15.4.1 hereof except for an Operational Event of Default pursuant to section 15.3.3 hereof. 

15.4.1 Allow the QF a reasonable opportunity to cure the Operational 
Event of Default and suspend its capacity payment obligations upon 
written notice whereupon the QF shall be entitled only to energy 
payments calculated pursuant to section 9.1.1 hereof. Thereafter, if 
the Operational Event of Default is cured (i) capacity payments shall 
resume and subsequent energy payments shall be paid pursuant to 
section 9.1.2 hereof; and (a) the On-Peak Capacity Factor shall be 

calculated on the assumption that the first full month after the 
Operational Event of Default is cured is the first month that the On- 

Peak Capacity factor is calculated. 

15.4.2 Terminate this Agreement. 

- 
1 

1 
T 
T 
7 

i 

7 

15.4.3 Exercise all remedies available at law or in equity. 
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The QF hereby agrees to seek to obtain, at its sole expense, any and all 

governmental permits, certificates, or other authorization the QF is required to obtain as 

a prerequisite to engaging in the activities provided for in this Agreement. The Company 

hereby agrees, at the QFs  expense, to seek to obtain any and all governmental permits, 

certificates, or other authorization the Company is required to obtain as a prerequisite to 

engaging in the activities provided for in this Agreement. 

ARTICLJZxVn. INDEMNIFI CA TI ON 

The QF agrees to indemnify and save harmless the Company and its 

employees, officers, and directors against any and all liability, loss, damage, costs or 

expense which the Company, its employees, officers and directors may hereafter incur, 

suffer or be required to pay by reason of negligence on the part of the QF in performing 

its obligations pursuant to this Agreement or the QFs  failure to abide by the provisions 

of this Agreement. The Company agrees to indemnify and save harmless the QF and its 

employees, officers, and directors against any and all liability, loss, damage, cost or expense 

which the QF, its employees, officers, and directors may hereafter incur, suffer, or be 

required to pay by reason of negligence on the part of the Company in performing its 

obligations pursuant to this Agreement or the Company's failure to abide by the provisions 

of this Agreement. The QF agrees to include the Company as an additional insured in any 

liability insurance policy or policies the QF obtains to protect the QF's interests with 

respect to the QF's indemnity and hold harmless assurance to the Company contained in 
Article XVII. 
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Neither Party shall be liable to the other for incidental, consequential or 
indirect damages, including, but not limited to, the cost of replacement capacity and energy 
(except as provided for in section 7.3 hereof), whether arking in contract, tort, or 
otherwise. 
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ARTICLE XX: REGUZATORY CHANGES 

20.1 The Parties agree that the Company's payment obligations under this 
Agreement are expressly conditioned upon the mutual commitments set forth in this 

Agreement and upon the Company's being fully reimbursed for all payments to the QF 

through the Fuel and Purchased Power Costs Recovery Clause or other authorized rates 

or charges. Notwithstanding any other provision of this Agreement, should the Company 

at any time during the Term of this Agreement be denied the FPSC's or the FERC's 

authorization, or the authorization of any other regulatory bodies which in the future may 

have jurisdiction over the Company's rates and charges, to recover bom its customers all 

paymenis required to be made to the QF under the terms of this Agreement, payments 

to the QF from the Company shall be reduced accordingly. Neither Party shall initiate any 

action to deny recovery of payments under this Agreement and each Party shall participate 

in defending all terms and conditions of this Agreement, including, without limitation, the 
payment levels specified in this Agreement. Any amounts initially recovered by the 

Company from its ratepayers but for which recovery is subsequently disallowed by the 

FPSC or the FERC and charged back to the Company may be off-set or credited against 

subsequent payments made by the Company for purchases from the QF, or alternatively, 

shall be repaid by the QF. If any disallowance is subsequently reversed, the Company shall 

repay the QF such disallowed payments with interest at the rate specified in section 13.3 

hereof to the extent such payments and interest are recovered by the Company. 

20.2 If the QF's payments are reduced pursuant to section 20.1 hereof, the 

QF may terminate this Agreement upon thirty (30) days notice; provided that the QF gives 

the Company written notice of said termination within eighteen (18) months after the 

effective date of such reduction in the QF's payments. 
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21.1 If either Party because of Force Majeure Event is rendered wholly or 

panly unable to perform its obligations under this Agreement, other than the obligation 

of that Party to make payments of money, that Party shall, except as otherwise provided 

in this Agreement, be excused from whatever performance is affected by the Force 

Majeure Event to the extent so affected, provided that: 

21.1.1 The non-performing Party, as soon as possible after it becomes 
aware of its inability to perform, shall declare a Force Majeure Event 

and give the other Party written notice of the particulars of the 

occurrence(s), including without limitation, the nature, cause, and date 

and time of commencement of the occurrence(s), the anticipated scope 
and duration of any delay, and any date(s) that may be affected 

thereby. 

21.1.2 The suspension of performance is of no greater scope and of 

no longer duration than is required by the Force Majeure Event. 

21.1.3 Obligations of either Party which arose before the Occurrence 

causing the suspension of performance are not excused as a result of 

the occurrence. 

21.1.4 The non-performing Party uses its best efforts to remedy its 
inability to perform with all reasonable dispatch; provided. however, 

that nothing contained herein shall require the settlement of any strike, 

walkout, lockout or other labor dispute on terms which, in the sole 

judgment of the affected Party, are contrary to its interests. It is 
understood and agreed that the settlement of strikes, walkouts, 
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lockouts or other labor disputes shall be entirely within the discretion 

of the affected Party. 

21.1.5 When the non-performing Party is able to resume performance 

of its obligations under this Agreement, that Party shall so notify the 

other Party in writing. 

21.2 Unless and until the QF temporarily redesignates the Committed 
Capacity pursuant to section 7.4 hereof, no capacity payment obligation pursuant to Article 

VI1 hereof shall accrue during any period of a declared Force Majeure Event pursuant to 

section 21.1.1 through 21.1.5. During any such period, the Company will pay for such 

energy as may be received and accepted pursuant to section 9.1.1 hereof. 

21.3 If the QF temporarily or permanently redesignates the Committed 

Capacity pursuant to section 7.4 hereof, then capacity payment obligations shall thereafter 

resume at the applicable redesignated level and the Company will resume energy payments 

pursuant to section 9.1.2 hereof. 

ARTICLE XW: FACILITY RESF'ONSIBJLITY AND ACCES 

22.1 Representatives of the Company shall at all reasonable times have 

access to the Facility and to property owned or controlled by the QF for the purpose of 

inspecting, testing, and obtaining other technical information deemed necessary by the 

Company in connection with this Agreement. Any inspections or testing by the Company 

shall not relieve the QF of its obligation to maintain the Facility. 

22.2 In no event shall any Company statement, representation, or lack 

thereof, either express or implied, relieve the QF of its exclusive responsibility for the 

Facility and its exclusive obligations with the Transmission Service Utility. Any Company 

inspection of property or equipment owned or controlled by the QF or the Transmission 
- 
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Service Utility, or any Company review of or consent to the QF‘s or the Transmission 

Service Utility’s plans, shall not be construed as endorsing the design, fitness or operation 

of the Facility or the Transmission Service Utility’s equipment nor as a warranty or 
guarantee. 

22.3 The QF shall reactivate the Facility and shall arrange for the 

Transmission Service Utility’s delivery of electric energy to the Point of Delivery at its OWII 

expense if either the Facility or the equipment of the Transmission Service Utility is 
rendered inoperable due to actions of the QF or its agents, or a Force Majeure Event. 

The Company shall reactivate the Company’s Interconnection Facilities at its own expense 

if the same are rendered inoperable due to actions of the Company or its agents, or a 

Force Majeure Event. 

ARTICLE XMII: SUCCESSORS AND ASSIGNS 

Neither Party shall have the right to assign its obligations, benefits, and duties 

without the written consent of the other Party, which shall not be unreasonably withheld 

or delayed. 

- 
cgreement, the Company does not, nor should it be 

cor or financial support for the benefit of any third parties 
lending morlb, other transactions with the QF or any assignee of this 
Agreement, nor does it CL : any third party beneficiary rights. Nothing contained in this 

Agreement shall be construed to create an association, trust, partnership, or joint venture 

between the Parties. No payment by the Company to the QF for energy or capacity shall 

be construed as payment by the Company for the acquisition of any ownership or property 

interest in the Facility. 
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- 
The failure of either Party to insist in any one or more instances upon strict 

performance of any of the provisions of this Agreement or to take advantage of any of its 

rights under this Agreement shall not be construed as a general waiver of any such 
provision or the relinquishment of any such right, but the same shall continue and remain 
in full force and effect, except with respect to the particular instance or instances. 

- 

- 

- 

- The terms and provisions contained in this Agreement constitute the entire 
agreement between the Parties and shall supersede all previous communications, 

representations, or agreements, either verbal or written, between the Parties with respect 

to the Facility and this Agreement. 

- 

- 

- This Agreement may be executed in any number of counterparts, and each 

executed counterpart shall have the same force and effect as an original instrument. 
- 
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28.1 Any non-emergency or operational notice, requCs& consent, payment 
or other communication made pursuant to this Agreement to be @en by one Party to the 
other Party shall be in writing, either penonally delivered or mailed to the representative 

of said other Party designated in this section, and shall be deemed to be &en when 
received. Notices and other communications by the Company to the QF shall be 
addressed to: 

Dennis Carter 
Assistant County Manager 
Metro-Dade Center 
111 NW.Ist. St, 29ih-Roor 
Miami, Fla. 33128 

and 

Gail Fels 
Assistant County Attorney 
Metro-Dade Center 
111 NW 1st. St., Suite 2800 
Miami, Fla. 33128 

Notices- to the Company shall be addressed to: 

Manager, Cogeneration Contram & Administration 
Florida Power Corporation 
P. 0. Box 14042 
St. Petersburg, FL 33733 
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- 28.2 Communications made for emergency or operational reasons may be 
. made to the following persons and shall thereafter t;e '̂confirmed promptly in writing. - 

To The Company: System Dispatcher on Duty 
Title: System Dispatcher 
Telephone: (813)86&5888 
Telecopier: (813)384-7865 

To The QF Name: Juan Portuondo 
Title: President, Montenay International Corp 
Telephone: 305B72-8075 
Telecopier: 305B81-8808 

28.3 Either Party may change its representatives in sections 28.1 or 28.2 by 

prior written notice to the other Party. 

28.4 The Parties' representatives designated above shall have full authority 

to act for their respective principals in all technical matters relating to the performance of 
this Agreement. However, they shall not have the authority to amend, modify, or waive 

any provision of this Agreement. 

MTICLE- SECTIONHEAD INGS FOR CONVENIENCE 

Article or section headings appearing in this Agreement are inserted for 
convenience only and shall not be construed as interpretations of text. 

ARTICLEXXX: GOWRNTNGIAW 

The interpretation and performance of this Agreement and each of its 

provisions shall be governed by the laws of the State of Florida. 
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IN WITNESS WHEREOF, the QF and the Company have caused this 

Agreement to be executed by their duly authorized representatives on the day and year 

first above written. 

Qualifying Facility. 

ASSISTANT C O W l Y  YMUGER Title: 

The Company: 
c 

r 

mtivc V i e  Resident 

Date: ,+ 

' -  

I 

1 
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1.0 pumosc- 

This appendix provides the procedures for the scheduling of construction for 
the Company’s Interconnection Facilities as well as the cost responsibility of the QF for 

the payment of Interconnection Costs. This appendix applies to all QFs, whether or not 

their Facility will be directly interconnected with the Company’s system. All requirements 

contained herein shall apply in addition to and not in lieu of the provisions of the 

Agreement. 

20 SubmissionofPlansan d Devc lo D ment o f 
Intereonnedon Schedules and Cost Estim ates. 

21 No later than sixty (60) days after the Contract Approval Date, the 
QF shall specify the date it desires the Company’s Interconnection Facilities to be available 

for receipt of the electric energy and shall provide a preliminary written description of the 

Facility and the QFs anticipated arrangements with the Transmission Service Utility, 

including, without limitation, a one-line diagram, anticipated Facility site data and any 
additional facilities anticipated to be needed by the Transmission Service Utility. Based 
upon tfie information provided, the Company shall develop preliminary written 
Interconnection Costs and scheduling estimates for the Company’s Interconnection Facilities 

within saty (60) days after the information is provided. The schedule developed hereunder 

will indicate when the QFs final electrical plans must be submitted to the Company 
pursuant to section 2 2  hereof. 

A- 1 



2 2  The QF shall submit the Facility’s final electrical plans and all revisions 

to the information previously submitted under section 2.1 hereof to the Company no later 
than the date specified under section 2.1 hereof, unless such date is modified in the 
Company’s reasonable discretion. Based upon the information provided and within sixty 

(60) days after the information is provided, the Company shall update its written 
Interconnection Costs and schedule estimates, provide the estimated time period required 
for construction of the Company’s Interconnection Facilities, and specify the date by which 
the Company must receive notice from the QF to initiate construction, which date shall, 
to the extent practical, be consistent with the QF‘s schedule €or delivery of energy into the 
Company’s system. The final electrical plans shall include the following information, unless 
all  or a portion of such infomation is waived by the Company in its discretion: 

, 

a. 

b. 

Physical layout drawings, including dimensions; 
All associated equipment specifications and characteristics including 

technical parameters, ratings, basic impulse levels, electrical main one- 

line diagrams, schematic diagrams, system protections, frequency, 
voltage, current and interconnection distance; 
Functional and logic diagrams, control and meter diagrams, conductor 

sizes and length, and any other relevant data which might be necessary 

to understand the Facility’s proposed system and to be able to make 

a coordinated system; 
Power requirements in watts and van; 

c. 

d. 

e. Expected radienoise, harmonic generation and telephone - interference 

f. Synchronizing methods; and 
g. Facility operatingliistruction manuals. 

h. 

factor; 

Detailed description of the facilities to be utilized by the Transmission 
Service Utility to deliver energy to the Point of Delivery. - 
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2 3  Any subsequent change in the final electrical plans shall be submitted 
to the Company and it is understood and agreed that any such changes may affect the 

Company’s schedules and Interconnection Costs as previously estimated. 

- 
- 

2.4 The QF shall pay the actual costs incurred by the Company to develop 
all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any changes proposed 

by the OF under section 23 hereof, as such costs are billed pursuant to Article XI1 of the 

Agreement. At the Company’s option, advance payment for these cost estimates may be 

required, in which event the Company will issue an adjusted bill reflecting actual costs 

following completion of the cost estimates. 

- 

2.5 The Parties agree that any cost or scheduling estimates provided by 

the Company hereunder shall be prepared in good faith but shall not be binding. The 

Company may modify such schedules as necessary to accommodate contingencies that 

affect the Company’s ability to initiate or complete the Company’s Interconnection 

Facilities and actual costs will be used as the basis for all final charies hereunder. 

3.0 payment Oblieations for Interconnection Costs. 

3.1 The Company shall have no obligation to initiate construction of the 

Company’s Interconnection Facilities prior to a written notice from the QF agreeing to the 

Company’s interconnection design requirements and notifying the Company to initiate its 

activities to construct the Company’s Interconnection Facilities; prwided. however, that 

such notice shall be received not later than the date specified by the Company under 
section 22  hereof. The OF shall be liable for and agrees to pay all Interconnection Costs 

incurred by the Company on or after the specified date for initiation of construction. 

- 

- 
I 
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3.2 The QF agrees to pay all of the Company's actual Interconnection 

Costs as such costs are incuned and billed in accordance with Article Xn of the 
Agreement. Such amounts shall be billed pursuant to section 3.21 if the QF elects the 
payment option permitted by FPSC Rule 25-17.087(4). Otherwise the QF shall be billed 
pursuant to section 3.22. 

3.2.1 Upon a showing of credit wonhmess, the QF shall have 

the option of malting m o n w  instahent payments for 
Interconnection Costs Over a period no longer than thirty 
six (36) months. The period selected is months. 
Principal payments will be based on the estimated 
Interconnection Costs less the Interconnection Costs 

Offset, divided by the repayment period in montbs to 
determine the monthly principal payment. Payments will 

be invoiced in the first month following first incurrence 

of Interconnection Costs by the Company. Invoices to 
the QF wil l  include principal payments plus interest on 
the unpaid balance, if any, calculated at a rate qual to 
the thirty (30) day highest grade commercial paper rate 

as published in the Wall Street Journal on the first 

business day of each month. The final payment or 
payments will be adjusted to cause the sum of principal 
payments to equal the actual Interconnection Costs. 

3.2.2 When Interconnection Costs  are incurred by the 

Company, such costs will be billed to the QF to the 
extent that they exceed the Interconnection Costs OEset. 

- 
I 

T 
r 
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3.3 If the QF notifies the Company in writing to interrupt or cease 

interconnection work at any time and for any reason, the QF shall nonetheless be obligated 
to pay the Company for all costs incurred in connection with the Company’s 

Interconnection Facilities through the date of such notification and for all additional costs 

for which the Company is responsible pursuant to binding contracts with third parties. 

4.0 p p  . ten a andRe air 
gf the co m d s  Interconneaion Facilities 

The QF also agrees to pay monthly through the Term of the Agreement 

for all costs associated with the operation, maintenance and repair of the Company’s 

Interconnection Facilities, based on a percentage of the total Interconnection Costs net of 
the Interconnection Costs Offset., as set forth in Appendix C 
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I 

PERATING DA TA 
AVOIDED WIT V M I M L E  Ow COSTS IN lm s'* S l . ? I ~  
SYSTEM VAKIMLE W aSTS IN 1/90 S I *  = S00.592/ruw 
u(uulf ESCAUTIOl  RATE Of OU COSTS 5.10% 
MIYIIc* m-PEAK FIpACllY FACTOI 90-a 
AVOIDED WIT HEAT U T E  = 12,- IN/- 
TYPE Of FIXL . DISTILLATE 

P(-PEAK rims. 
(0 FOI TWE CALENDAR Y Y T H S  OF N W D S E R  1HRQkH W C H .  

ALL DAYS: 6:W A.M. 10 12:W UXY, IyD 
5:OO P.M. TO 1O:M P.M. 

ALL DAYS: 1 l :M A.M. TO 1D:M PA. 
(2) FOR THE CALEIOU DITHS Of UIIL THRUSH C C l a E R ,  

i 
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u p O D 1 1  c 
UTES F a  R.QLIs ff flll UPICITT Am 

(1) 

CALEYDU 
YEAR 

l W l  
l W 2  
1993 
19% 
1- 
1996 
l W 7  
1998 
1999 
2000 
2001 
2002 
2003 
zoo( 
2005 
2006 
2007 
zoo8 
2009 
2010 
201 1 
2012 
2013 
2014 
2015 
2016 
20017 
2018 
a 1 9  
2020 
2021 
2022 
2023 

MOTES: 

- 

- 2  

m t a  for A w l &  1Wl M u t i m  lvbim bit 

Fuel *rltiplier = 1.0 

(2) (3) 

UPACITY PAYMENT - SIKWIWNTII 
YORIUL PAYMENT RATE =LEUTEO PAYMENT RATE ( b l  

3.% 
4.17 
4.37 
4.59 
4.84 
5.08 
5.33 
5.61 
5.90 
6.20 
6.51 
6.84 
7.19 
7.56 
7.91 
8.36 
8.n 
9.22 
9.70 

10.19 
10.71 
11.25 
11.63 
12.43 
13.07 

14.43 
15.11 
15.91 
16.76 
17.61 
18.51 
l9.L6(a) 

i 3 . n  

29.n 0.76 10.% 
31.62 0.80 32.42 
34.28 0.84 35.12 

. . .. ..~.. 
1 .M 56.90 
1.13 %As 

39.75 0.M 40.63 
U.6L 0.93 65.57 
47.98 0.98 48.M 
52.65 i .a3 53.u 
5 5 . a  

58.78 
56.42 
62-36 
66.46 
R.25 

63.76 
M.04 
92.53 
97.25 

102.20 
107.42 
112.w 
118.65 

131.06 

1u.n 
152.16 
159.92 
164.07 
176.64 
185.65 
195.12 

53.m 

7p.m 

12c.m 

n 7 . n  

1.19 59.97 
1 .25 57.67 
1.32 65.16 
1 .y1 67.U 
1.45 n.m 
1.53 ai.= 
1.61 85 .37 
1.69 09.75 
1.77 94.30 
1 .a6 w.11 
1.96 1oL.16 
2.06 1w.u 
2.16 115.06 
2.27 120.92 
2.39 127.W 
2.51 133.57 
2.6L 140.39 
2.n 147.55 
2.92 155.M 
3.07 162.99 
in 171.29 
3-38 180.02 
3.56 109.21 
3.74 198.M 

(a) I f  the Term of the Agr-t i s  r x t U  t q o d  2025 p t r s u n t  t o  A r t i c l e  LV hereof, the 
mrnl pmt rate sched.de shalt be escalated a t  5 . l X  per year. 

(b) The OF MY strUEture n accelerated pmt ra te  a c h d l e  that  has the 8- w lorr re: 
present d u e  wrr the Term as the wrml p.lnmt r a t e  s c h d l e  using the discorut r a t e  
specified in  aect im 8.5.3 hereof ud &ich a s s ~ l s  the Contract In-Service Date specified M 
of thr  Exrcutim Date. A t  the r.prrt of the OF p r i o r  t o  the cannrc.PrOt o f  C a p c i v  
p y l m t s  of i f  the Contract In-Service Date d i f fers  frol the date speci f ied as of the Executim 
Date, the accelerated pymt rate . ch .b le  i n  th i s  schcble w i l l  be recalculated w that thC 
ra t i o  of the mt present value as of JunNry 1. lW1, of the recalculated schedrle 80 Ch 
mml  p-2 rch&le over the Tern i s  not increased. 

(c) l n t o r r t i a  provided i s  atiutd ud r a c l d c s  the Deltvery Voltage Adjustment. 
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(1) 

CALENDAR 

1991 
lW2 
1993 
1991 
199S 
1996 
1997 
1W8 
1999 
2000 
2001 
2002 
2003 
2004 
ZOOS 
2006 
2007 
2008 
2ow 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
2021 
2022 
2023 

NOTES: 

mion A 

Fuel  IbJltiplIr .. 1.0 

(2) (3) 

CAPACITY PAYWEN1 - S/KU/yoIT w 
fiCC€LERAlEO PLYWEYT RATE 

10.92 
11 .4  
12.07 
12.68 
13.32 
14.00 
14.72 
15.b6 
16.25 
17.08 
17.95 
18.87 
19.83 
20.85 
21.91 
23.02 
24.20 
25.43 
26.7L 
28.09 
29.53 
31.04 
32.61 
34.28 
36.03 
37.86 
39.60 
b l  .K 
U.% 
b6.20 
ba.56 
51.05 
53.64w 

21.94 4.94 26.M 
22.86 5.19 211.05 
23.87 5.45 29.32 
25.09 5.73 30.82 
26.37 6.02 32.39 
27.71 6.33 34.04 
29.13 6.65 35.78 
30.61 6.99 37.60 
32.17 7.35 39.52 .-. ... ~ 

33.81 7.73 41.54 
35.54 8.12 43.64 
37.35 8.53 45.88 
39.26 8.97 4.23 
41.26 9.43 50.69 
(3.36 9.91 53.27 
45.57 1O.Ll 55.98 
47.90 10.94 58.& 
50.34 11.50 61 .& 
52.91 12.09 65.00 
55.61 12.70 68.31 
58.U 13.35 71.m 
6i .42 14.Q3 75.45 
64.55 14.75 79.30 
6 7 . 1 ~  15.50 83.35 . .~~ 
71.31 16-29 87.60 
IS .% 17.12 92.06 
7a.n 18.00 %.TI 
82.n 18.91 101.69 
87.01 19.M 106.89 
91.45 20.89 112.34 
%.11 21.w 118.07 

101.11 23.06 124.19 

(a) I f  the Term of the Apr-t i s  ertcndcd bwxd 2023 WrsuMt t o  Ar t i c le  I V  hereof, the nomI 
papmt r a t e  ~ c h c b l e  ha11  te u a l a t e d  at 5.12 p r  year. 

(b) The OF r y  s t n r t u r e  M ucclerated p.mt ra te  schcble that has the sat=? or larer ret 
present value over the T e n  ~s the n o m 1  pymt ra te  s c h d l e  usinn the d i s c u n t  rate 
specif ied in section 8.5.3 hrwf rd rhich us- the Contract In-Service Date specified as 
of the E x m i o n  Date. A t  the m t  of the OF p r i o r  t o  the c o t v e x a n t  of capacity 
pyrrn ts  or if the -tract In-S.rvice Oat. d i f f e n  f ra the d l t e  specified as o f  the Execution 
Date, the .ccelerat.d pymt ra te uh.61e  i n  t h i s  K h c b l c  u i l l  be recalculated so that the 
r a t i o  o f  the me present nluc as of J y u r y  1,3JW1, of the recalculated r c h d I l c  t o  the 
n o m 1  ppmt .ch.ble OYtr the Term i s  not i n c r T e d .  

(e) ln fomt ian  provided I s  n t i r t e d  ud u c l u d d  t h e ' b e l i n r y  Voltage Adjmtaent. 
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U P E l D l X  c 

CALEWM 

1Wl 
1992 
1993 
1994 
lpps 
1996 
1947 
1998 
1999 
2000 
2001 
2002 
NK)5 
ZOOL 
200s 
2006 
2007 
2003 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
ZOlV 
2020 
2021 
zozz 
2023 

NOTES: 

(2) 
U P A C I T I  PAYMENT * WKVNI*y T I  

NCUWIL PAYMENT RATE a R A 1 E D  PAWENT RATE f b l  

13.77 
14.47 
15.21 
15.98 
16.80 
17.65 
18.55 
19.49 
2O.LV 
21 .% 
22.63 
23.79 
25.00 
26.28 
27.62 
29.02 
34.51 
32.07 
33.71 
35.42 
37.23 
39.13 
41.11 
63.22 
LS.bZ 
47.n 
50.17 

S5.42 
56.25 
61 .U 
64 33 
67,62(a) 

52.73 

21.07 
SI.% 
22.66 
23.67 
25.09 
26.37 
27.71 
29.13 
30.61 
32.17 
33.81 
35.54 
37.35 
39.26 
41.26 
b3.36 
4537 
47.m 
50.34 
W.Vl 
55.61 
58.44 
61.42 
64.55 
67.5 
71.31 
74.94 
m.77 
8z.n 
87.01 
91 A5 
96.11 
101.01 

(a) I f  the  en of thc AQr-t i s  e x t e r d d  bwxd 2023 prrsuult t o  Article I V  hertof, the 
nom\ paylllt rate sch&le shall te escalated at 5.1% p r  yew. 

(b) The Of MY structure M u e d e r a t d  plylcnt rate .cke6Ile that haa the SIL or l o l r  net 
present value onr  the T a n  as the -1 p.rm( rete  .che&le usiw the discant rate 
apcif ind in s e e c i a  8.5.3 hertof rd llhlch - Ius  the Cmtrut In-Service Date .pci f iad .r 
of the Ex.sutiar Data. A t  the npmt of tk. OF Orlor to the c ~ t  Of 
pyrmls er if the Cmtract In-Senice Data differ* frw the a t e  s p c i f i d  u of the 
Execcutim Date, the acceleratd p)mt rate rsh.dule in this schcble u i l l  be recatculatd 
SO that the r a t i o  of the nt pnuK n l w  a8 of J r u r y  1. lW1, of the redCUL~trd 
rchdtla t o  the mrr l  p-t sche&ie o1.r the Tern i s  mt insnuad. 

(e) l n f o r r t i a  provided i s  ntirted rd ercluja (A. Ddivry  Voltam Adjrrrtmt. 

7 
1 
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(1) 

ULEmAR 
.IEll 

1 w 1  
l W 2  
1993 
1% 
1995 
1996 
1 w 7  
19B 
1999 
2000 
Zoo1 
Zoo2 
zoos 
200( 
zoos 
2006 
2007 
2008 
zoo9 
2010 
201 1 
2012 
2015 
2014 
2015 
2016 
2017 
2018 
2019 
z020 
2021 
2022 
2023 

NOTES: 

. 

(2) 

U P A C I T Y  PAYMENT - S / I N I o (  TH 
N-UL CAYNENT RATE B E R A T E D  PAYMENT RATE 

16.37 
17.18 
18.04 
18.95 
19.90 
20.91 
21.m 
23.W 
24.27 
25.52 
26.81 
28.18 
29.62 
51.15 
32.R 
Y .sa 
S6.14 
57.w 
59.95 
41.M 
44.10 
46.55 

51.20 
53.81 
56.54 

a.m 

s9.45 
62.47 
65.65 
69.00 
72.52 
76.21 
M.l l(a) 

(4) 

ENERGY PATNEYT - S l * m  
(EST IKATED) 

16.86 
17.55 
18.29 
19.10 
20.07 
21.10 
22.17 
23.m 
24.49 
25.74 
27.05 
28.45 
29.88 
51.41 
33.01 
Y.69 
56.46 
38.52 
40.27 
42.55 
u.49 
46.5 
49.14 
51.64 
54.28 
57.05 
59.95 
63.02 
66.22 
69.61 
73.16 
76.W 
80.81 

(a )  I f  the T e n  of the A # r c a t  i s  rxt& bey0t-d 2023 p l r s u n t  t o  A r t i c l e  I V  hereof, the 
m m l  pa-t rate c c h d l e  *all be ercalated a t  5.11 p r  p a r .  

(b) The OF MY structure VI accelerated pa-t rate s c h d l e  that has the s m m  or larer ne1 
present value over the T e n  u the mfml pymt rate scheble u s i w  the d i 8 C M t  r a t e  
s p s i f i e d  in  8Lstim 8.5.3 hereof ud *ich us- the Contrsct In-Service Date specified .5 
of thr E x l c u t t m  Oate. A t  Chr. rcqunt of thr OF pr ior  t o  the camencmcnt of UprCiW 
p-ts or if t h r  Cmtract In-Srrvice Date dif fers f raa the date specified as of the 
Execution Date, the accelerated p.ymt rate scheblr i n  th i s  t m d J l e  nil1 be recalcul.Ped 
so the r a t i o  of thr nt presmt value as of J y r u r y  1. 1991, of the rcsalculated schecble 
t o  the mrr l  p.ymt .dubLr onr thr T r n  i s  not lnsreased. 

(c) I n f o r r t i o n  provided i s  .rtiutd ud rxclIdM thr Delivery Volt.gc AdjlDtPiYIt. 
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6remt.r thm or Ewl t o  
the m i t t d  O.P.C.F. 

Frem 3O.K t o  
the C m i t t d  O.P.C.F. 

Ielw 5 0 . a  

W A C l T T  PAWMT 
~JWW€MT 

WLTIPLTING 
fACTC4 

1.0 

T 

- 
I 1 le5 - O.P.C.F. 

I L c a i t t a d  0.P.C.f. 
r 

NOTE: 0.P.C.f. = On-Peek Capcity Fmetor 

0 
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The P e r f o m e  Adjutmt p r w i s i m  of A r t i c l e  I X  in t h i s  Agrement shall te caieu1at.d u toliars 
uch m t h  af ter  the Cmtraet In-Service Date for all h w r s  in  the m t h :  

ULI 

c = m ~ ,  - (a x 1.0 br. x CF/lW)l x CEPI~ - E P ~ )  

cr-wL.r 

Here: 

-4 0 the Per fo lwce  A d j u t m e  for  hwr I. 

lys the hawly a r g y  d e i l v e r d  t o  the C o q u y  by the OF &ring h w r  i. 

a = the C o r i t t e d  Capc i t y  in  KU. 

CF rn i f  the (h-Peat c.p.city Factor (XI i s  50.02 or greater, then CF ~QMIB the iessrr of 
(a) tha Camiced m-Paak cq.City Factor (XI  or (bl the m-Put Capci ty  Factor (XI ;  
i f  the m-PUr c.p.cit). Feetor i s  Ius than 50.0(, then CF -1s zero. 

all = the As-Aniiable Energy Cost in WKUH f o r  hwr i. 

E%$ = thr  Fim tnrrgy C a t  i n  S m  for  hwr I. 

Mote: 

Th. Performce Adjuant  &ail  not g p l y  t o  ny hour in  rh ich the 
f o l i w i r p  cadition MC.: 

(a1 tha enmrgy 1s determind on the h s i s  of the of 
As-Aveiiable Encm C a t :  

(bl the C a q ~ n y  C Y ~ D ~  p r f o n  I t s  ob i l ga t im  t o  receiw a i l  
mrgy rhich the OF has rdc available for sale st the 
Point of Delivery; 

( c l  the F i n  Enrrgy C a s t  U C d  the As-Available EmrW C o l t .  

c-9 
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CUtqw: 

The PwlifylnO Faci l i ty shall b. b l l l d  m t h l y  tor the c a t s  of -ter r.dim, bi l l lng, rd other 
rpprepriat8 *inistratiur ccsts. l h e  char- . h a l l  h set -1 t o  the B t a t d  C u C C ( l c r  Chaw of 
the C v ' s  .pplie.ble rate s c h d l e  far 88n ic r  to the Gu l i f y i rp  Faci l i ty lmd u nm- 
pa*ratinp tust-r ef  the C-. 

Jbcntim. *I int-. m d  remlr Om-: 

The Cumlifyiq f u l l i t y  rhrll br b i l l d  a t h l y  f o r  the cwtl ur0clat.d w i t h  the ~ r a r i m .  
m i n t n u r e ,  md refsir of the intercomstim. These i nc ldc  (a) the C-ls inpctim of the 
lnterc-tim md (b) m i n t m n c r  of ny e+ipmt b y c d  that rhich w l d  b. r-ired t o  provide 
m m l  elcctrtc servic8 to the Rualifyinp Faci l i ty  i f  no d e s  t o  the C v  y r c  involvd. 

I n  I iw  o f  p m t s  for Ktul charm, the Owlifying facility -11 pmy mnthly c h a w  -1 
t o  0.50% of the In tCrcQmt im Casts less the I n t e r c a r n t h  Cwts Offut. l h i s  a c h l y  rata . h a l l  
br adjusted pr iod iea l l y  t o  tha s r a  rate .ppl iuble to  sturd.rd offar untnctr pa.wt t o  the rules 
i n  W i x  E. 

c-10 

? 
1 



rgl 1 of 1 

- 
Thr O F 1 8  rnem p)”mr uill be u l t i p l i d  by a Drliwry Voltage Adjuctmt Lhmr v a t u  u i l l  d.p.nd Wm 

(i) the dellwry voltage a t  the Point of Del iwry  ud (11) the rthodology approwd by the fPSC t o  

detrnin the adjk5tmt for 8 t u d . d  offer Contracts pursuant to the rulrr i n  W i X  E. 
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APPENDD( D l 

TRANSMISSION SERVICE STAND- 

1.0 purwse- 

This appendix provides minimum standards required by the Company in the 

Transmission Service Agreement and applies to QFs whose Facility is not directly 
interconnected with the Company and who are seIIing firm capacity and energy to the 
Company. 

20 Standards for OF'S SeIline Fii Cam citv an d Energy. 

2.1 The QF shall ensure that, throughout the Term of the Agreement, the - 
Transmission Service Utility or its lawful successors but no other party shall deliver the 

Committed Capacity and electric energy to the Company on behalf of the QF. - 

- 22 A proposed Transmission Service Agreement and any amendments 

thereto shall be submitted to the Company for its review and consent no less than sixly 

(60) days before said Transmission Service Agreement or amendment is proposed to be 

tendered for filing with the EERC Such consent shall not be unreasonably withheld. No 
review, recommendations or consent by the Company shall be deemed an approval of any 
safety or other arrangements between the QF and the Transmission Service Utility nor 
shall it relieve the QF and the Transmission Service Utility of their responsibility with 

- 

- 
- 

respect to the adequate engineering, design, construction and operation of any facilities 

persons associated with any failure to perfom in a proper and safe manner for any reason. 

- 
other than the Company's Interconnection Facilities and for any injury to properly or 

Nothing contained herein shall prevent the Company from exercising any rights that it 
- 
- 
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otherwise would have to participate as a full party before the FERC when the 

Transmission Service Agreement or amendments thereto is tendered for filing. 

2.3 To ensure the continuous availability to the Company of the 
Committed Capacity during the Term of the Agreement, the Transmission SeMce 

Agreement shall contain provisions satisfying the following minimum criteria: 

(i) the Transmission Service Utility’s transmission commitment shall be 
for the full amount of the Committed Capacity plus any losses assessed 
by the Transmission Service Utility from the Point of Metering to the 

Point of Delivery; 

(ii) the duration of the Transmission SeMce Utility’s transmission 
commitment shall be for a term at least as long as the Term of the 

Agreement with termination provisions that are acceptable to the 

Company; 

(iii) the Transmission Service Utility’s transmission commitment shall not 

be interruptible or curtailable to a greater extent than the 

Transmission Service Utility’s transmission service to its own firm 
requirements customers; 

( i )  The QF and the Transmission Service Utility shall not be permitted 

to amend the Transmission Service Agreement in a manner than 
adversely affects the Company’s rights without the Company’s prior 
written consent; 

(v) the Company shall be provided with prompt notification of any default 
under the Transmission SeMce Agreement; 

D-2 



the QF and/or the Transmission Service utility shall Cxpressly 
indemnify and hold the Company hamless for any and all liability or 
cost responsibility in connection with the Transmission Service 
Agreement and the activities undertaken thereunder, including, without 

limitation, any facility costs, service charges, or third party impact 
claims; 

the Company shall be entitled to reasonable access at all times to 
property and equipment owned or controlled by either the QF or the 
Transmission SeMce Utility and at reasonable times to records and 
schedules maintained by either the QF or the Transmission Service 
Utility, in order to carry out the purposes of the Agreement in a safe, 

reliable and economical manner; 

unless otherwise agreed by the Company, the Point of Delivery into 

the Company’s system shall be defined as all points of interconnection 
at transmission voltages between the Company and the Transmission 

Service Utility pursuant to any tariffs or interchange agreements on 
me with the FERC and in effect from rime to time; 

the electric ener rmade  available from the’Facility for transmission 

to the Company shall be telemetered to the Company and shall be 
reduced for all losses assessed by the Transmission Service Agreement 

from the Point of Metering to the Point of Delively; the electric 
energy as so adjusted shall be considered the electric energy delivered 
to the Company for billing purposes and shall be considered as if 

within the Company’s Control Area, provided that the Transmission 
SeMcc Utility can deliver and the Company accept the electric energy 
as so adjusted; 
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(x) As an alternative to section 2.3(ix) hereof, electric energy from the 

Facility shall be scheduled for delivery to the Point of Delivery by the 

Transmission SeMce Utility and such electric energy as is scheduled 
shall be considered as electric energy delivered to the Company foe 

billing purposes. 

@) The Transmission SeMce Utility and the Company shall coordinate 
with one another concerning any inability to deliver or receive the 

electric energy as adjusted pursuant to section 8.3 (a) hereof. 
Whenever the Transmission SeMce Utility is unable to deliver or the 
Company does not accept such energy, such energy shall no longer be 

considered within the Company’s Control Area if energy is delivered 

pursuant to section 23(ix) hereof; and 

(xi) a contact person for the Transmission SeMce Utility shall be 

designated for day-to-day communications between the Transmission 

SeMce Utility and the Parties. 
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5 6  CONSLRVAS*OU GO 5 r r  ns C T X  5 - 7  

Def in i t i ons  and Qual i fying Cr i t e r i a  
Resorred 
The U t i l i t y ' s  Obl igat ion t o  Purchaaa 
As-hvai l rble  &ergy 
rim Energy And C.paCLtY ( U O p 8 a l o d )  
Contracts ( R e p . 4 l . d )  
rim tapacltr and -orgy Cantracts 
?l .nning sear ings  
. o t t l u e n t  of Oi8pUt.S in a n t r a c t  Negot ia t ions  
wheeling (R0p.al.d) 
The u t i l t t y ' s  Obl iga t ion  to so11 
u.serred 
?erioda During Which ?urcbases  hro N o t  Required 
Interconnect ion and 8tAndd.d. 

:5-17 .OS0 
25-17.081 
25-17 .OS2 
25-17.0815 
J5-17.013 
25-17.0811 
25:17.0832 
25-17.0833 
25-17.0834 
25-11.0835 
25-17.084 
25-17 -085 
25-17.086 
25-17 .087 
25-17.088 Trans r i s s ion  S*miCO for Qual i fytag r a c i l i t i e s  (Rewaled) 
25-17.0812 Zrans r i r s ion  Semice N o t  U m q u i r o d  f o r  s e l f - s e r r i c o  ( R e p a l e d )  
25-17.0813 CoSditiOnB Iequi r ing  ZranSriS8iOn Serrice f o r  S o l f - a e m i c e  
25-17.089 Ttans r i sa ion  Service for Qua l i fy ing  ?acilities 
15-17.090 ROS*-.d 
2s-11.091 Ootomren ta l  Solid Wasto Enorgy and Capacity 

2 5 1 7  .080 
(1) lor t h e  purpoae of t h e s e  r u l e s  t h e  Coadso ion  adop t s  t h e  ?&era1 Energy 

moqulatory Coanisr ion Ruler 292.101 through 292.207, effective mrch 20, 1980, 
regarding d e f i n i t i o n r  And criteria that a Small pcwr producer  or coponoratoc must 
n o t  to  achieve  t h e  statu.  of A q u a l i f y i n g  facil i ty.  Small powor producers and 
copenera tors  vhich f a i l  t o  wt t h o  n R C  Criter ia  f o r  aChi8Ving qua l i fy ing  f a c i l i t y  
s t a t u s  bu t  otherwise meet t h e  o b j e e t i v a s  Of economically reducing F lo r ida ' s  
dewndence on o i l  and t h e  oconanic d e f o r r a l  o f  u t i l i t y  pcvcr plant expendi tures  may 
p o t i t i o n  t h e  Cowmission t o  bo gran ted  q u a l i f y i n g  f a c i l i t y  s t a tus  f o r  t h e  purpose 
of r ece iv ing  energy and capac i ty  payment. pursuant  t o  t h e s e  rules. 

1 2 )  I n  ooneral. under t h e  lERC r egu la t iona .  a s m a l l  povcr producer is a 

D . f b i t i O n 8  and Qual i fy ing  C r i t o r i a .  

q u a l i f y i n g  f a E i l i t y  it:  
- - 

l a )  t h e  -11 D0y.r ~ r o d u c o r  does not exceed 80 JW; and .-. ---- ----- 
[b) 

(e) 

t h e  prima+ (at  ieast 5 0 8 )  Onergy source  of t h e  s m A l 1  power producer is 
biosuss, v a s t o ,  or another r e n w a b l o  resourco;  and 

t h e  m a u l 1  poocr product ion f a c i l i t y  is not ovned by a person primarily 
engaged i n  t h e  genera t ion  or sale of electricity. T h i s  c r i t e r i o n  is met if less 
than SO8 of t h e  oqu i ty  i n t e r e s t  i n  t h e  f a c i l i t y  1. owned by a u t i l i t y ,  u t i l i t y  
holding company, or a 8ubsidiary of them. 

(3) I n  genera l ,  under t h e  FERC r egu la t ions ,  a cogenera tor  is a quur1ifyir.p 
f a c i l i t y  if: 

(a)  t h e  u s e f u l  thermal energy Output Of a topping c y c l e  cogenerat ion f a c i l i t y  
is no t  less thAn Sa of t h e  f a c i l i t y ' s  to ta l  energy output  per year ;  and 

(b) t h o  uso fu l  poMr ou tpu t  p l u s  ha l f  of  t h e  u s e f u l  thermal  energy output of 
a topping  cyc le  cogeneration f a c i l i t y  b u i l t  a f t e r  mrch 13, 1960, v i t h  any energy 
input  of n a t u r a l  gas  o r  o i l  is greater t h a n  42.58 or  4S8 if t h e  u s e f u l  thermal 
energy output  is less than 158 of t h e  total anergy output  of t h o  f a c i l i t y ;  and 

t h e  ueo fu l  F r  o u t p l t  of a bottolnlng Cycle cogenera t ion  f a c i l i t y  b u i l t  
af ter  narch 13, 1980, w i t h  any energy input  as oupplementary f i r i n g  of na tu ra l  gam 
or o i l  is not  lem than I S \  ot t h e  n a t u r a l  gas or o i l  inpu t  on an annual bas i s ;  and 

(e) 
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(d) the cogeneration facility is not ouned by a person primarily engaged in 
the generation or sale of electricity. This criterion is met if less than 501 of 
the equity interest in the facility is owned by a utility, utility holding company, 
or a subsidiary of them. 
Specific Authorit?: 3 6 6 . 0 5 ( 9 ) ,  350.127(2) ,  1 . S .  
L.u Iipleisnted: 3 6 6 . 0 5 ( 9 ) ,  P.S. 
Xihtocy: N8U 5/13/81, uandod 9/4/83, fomorly 23-17.80. 

25-17.081 R8rmmed. 

2s-17.042 The Utility's Obligation to Purehaso; Customor's SOlaCt~On O f  
Billing Yetbod. 

.(l) Upon compliance by the qualifying facility rlth Rule 25-17.087, oach 
utility shall putChAso electricity produced and sold by qualifying facilities at 
rate. vhich hdVe boen agreed upon by tho utility and qualifying facility or at the 
utility's published tariff. Each utility shall file L tariff or tariffa and a 
standard offer contract or contract6 for the purchase of energy and capacity f m  
qualifying facilities which reflects the provisions sot forth in thoso rulos. 

Unless the Comnission detennines that alternative metering requirements 
cause no adverse offoct on the cost or reliability of electric sorvicc to the 
utility's general body of customers, each tariff and standard offer contract shall 
specify the follovinp metering requiromants for billing purpses: 

(a) Hourly recording meters shall be required for qualifying facilities with 
an installed capacity of 100 kilowatts or mor.. 

(b) lor qualifying facilities with an instrl1.d capacity of h S S  than 100 
kilouatts, at the option of the qualifying facility, oithor hourly recording 
meters, dual kllowatt-hour registor tlma-of-day meters, oc standard kilouate-hour 
meters ehall be installed. Unless sp.cia1 circumstances warrant, metors shall be 
read at monthly intervals on tho approximate corresponding day of oach meter 
reading priod. 

(3)(a) A qualifying facility, upon entoring into a contract for the sale of 
firm capacity and onorgy or prior to delivery of ~s-~vailablo mnorgy to A utility, 
shall olect to mako either slmultanwus plrshasos frolr tho interconnecting utility 
and sales to the purchasing utility or net aaloa to the purchasing utility. On- 
made, the selection of a billing mrthodology may only k changed: 

1. uhon a qualifying facility eolling as-availablo energy onters into 
a negotiated contract or standard offer contract for the sale of 
firm capacity and energy: or 

2. when a firm capacity and anergy contract expires or is lawfully 
terminated by either the qualifying facility or the purchasing 
utility; or 

3. when the qualifying facility is selling as-available energy and has 
not changed billing methods within the last twelve months; and 

4. when the election to chanqe billing wthods vi11 not contravene the 
provisions Of Rule 25-17.0832 o r  any contract between the qualifying 
facility and the utility. 

Firm capacity and energy contracts in affect prior to the effective date of this 
rule shall remain unchanged. 

If a qualifying facility elects to change billing wthods in accordance 
with this rule, such change shall be subject to the following provisions: 

1. upon a t  least thirty days bdvance written notice; 
2. u w n  the lnstallation by the utility of any additional mterinq 

( 2 )  

(b) 

ehipnent reasonably required to eft& the >hang@ in billing and 
upon payment by the qualifying facility for such metering equipment and its installation; and - 
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3. upon completion and approval by the utility of any alterations to 
the interconnection reasonably required to effect the change in 
billing and upon paymont by the qualifying facility for such 
alterations. 

(C) Should a qualifying facility elect to make simultaneous purchases and 
sales. purchases of electric service by the qualifying facility from the 
int8rconneceing utility shall be billed at the retail rate mchrdule under which the 
qUAlifying facility load would receive service as a non-generating customer of the 
Utility; sales of elactricity delivered by the qualifying facility to the 
purchasing utility shall be purchased at the utility's avoided energy And capacity 
rates, where applicable, in accordance with Rules 25-17.0825 and 25-17.0832. 

Should a qualifying facility elect a net billing arrangoawnt, the hourly 
net energy and capacity sales delivered to the purchasing utility shall be 
purchased at the utility's avoided energy and capacity rates, where applicable, in 
accordance with Rules 25-17.0825 and 25-17.08318 purchases franthe interconnecting 
utility ahall bo billed pursuant to the utility's applicable standby servics or 
supplemental service rate schedules. 

Payments for energy and capacity sold by a qualifying facility shall 
b. rendered monthly by the purchasinq utility and as promptly as possible, normally 
by the twentieth business day folloving the day the meter im read. The 
kilwatt-hours sold by the qualifying facility, the applicable avoided energy rate 
at which payments veto made, and the rate and mount of the applicable capacity 
payment shall accompany the payment by the utility to the qualifying facility. 

(b) Where skrmltaneous purchases and mala@ are made by a qualifying facility, 
avoided energy and capacity payments to the qualifyinq facility may, at the option 
of the qualifying facility, bo s h w n  as a credit to the qualifying facility's bill: 
the kilovatt-hours producd by tho qualifying facility, the avoided energy rate at 
which payments vere M d e ,  and the rate and mount Of the Capacity paylo.nt @hall 
acc-y the bill to the qualifyfnq facility. A credit shall not exceed the 
m u n t  of the pualifyfnp facility's bill f r m  the utility and the oxcess, if any, 
shall be wid diroctly to the qualifying facility in accordance vith this rule. 

(5) A utility MY require a socurity deposit from each Lneerconnectod 
qUalLfying facility in accordance with Rule 25-6.097 for the qualifying facility's 
prrchase of povcr fran the utility. tech utility's tariff shall contain Ipcific 
criteria for determining the applicability and mount of a deposit frcm an 
interconnected qualifying facility consistent vith projected net cash flow on a 
monthly basis. 

(6) Each utility shall keep meparate accounts for sales to qualifying 
facilities and purchases from qualifying facilities. 
Spcific Authority' 366.051, 350.127(2), ?.S. 
t u  Implumntedr 3 6 i . O S 1 ,  1.5. 
sirtog: Yew 5/13/#1, h e a d d  9/4/83, forrmrly 25-17.82, mended 10/2S/90. 

(d) 

(4 ) (a )  

25-17 . o w  ~ s - ~ ~ a i i r b h  m e w .  
(1) As-available energy is energy produced and sold by a qualifying facility 

on an hour-by-hour basis for which contractual comnitwnta a8 t o  the quantity, 
time, or reliability of delivery are not required. Each utility .hall purchaae 
as-available energy frocn any qualifying facility. As-available energy shall be 
sold by a qualifying facility and purchased by a utility pursuant to the terms and 
conditions of a plblishad tariff or a meparately negotiated Contract. 

As-available energy sold by a qualifying facility shall ba purchased by the 
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's avoided 
energy cost. Because of the lack of assurances as to the quantity, time, or 
relhbility of delivery of as-available energy, no capacity payments shall be made 
to a qualifying facility for the delivery of as-available energy. 

Tariff Rates: Each utility shall publish a tariff for the purchase of 
as-avallrbls energy fran qualifying facilitie.. tach utility's publishad tariff 
shall state that the rate of pylsant for as-available energy is the utility's 
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avoided energy cost as defined in rubsection (2) of this Nh, less the additiOnJ1 

as-available energy frrm gualifying facilities shall b8 sp.ciflcally identified in 
the utility's tariff. 

(b) Contract Utes: Each utility m y  enter into a eoparacely negotiatrd 
contract for the purchaee of as-available energy from A qualifying facility. All 
Contracts for the purchaso of as-available energy between a qualifying facility and 
a utility shall bo filed with tho Cou#nisrion within 10 working days of their 
signing. Those qualifying facilitios wishing to ncgatiato a contract for the *ale 
of firm capaclty and onorgy with terms differont frocn those in a utility's standard 
offer contract u y  do so purruant to nulo 25-17.0832(2). where prrt1.s cannot 
agree on the tern8 and conditlons of a negotiated contract, dther party m y  apply 
to the Cmmission for rollof prsuant to Rulo 2s-17.0834. 

Aw1d.d onergy costs assoelatod with as-available energy u o  def1n.d 
A. the utillty's actual avoidd onorgy cost kforo  tho sa10 of lnterchange onergy. 
Avoided energy eoet. asSOCiatrd with a8-aVAilabh onorqy ahall b. all Cost. tho 
utility avoided due to the purchaso of ae-availrblo enrrpy, lncluding the utility's 
Incremental fuel, ldentif iable varirblo operating and ~intenanco orpense, urd 
ldentif irble vuirblo utility power purChA*OS. DcmonstrAblr utility admlnistrativo 
costs requirod to calculato avoidod onergy cost. u y  bo deductod f m  avoided 
energy payments. Avoidod lino losses roflectinq the voltagm at whlch generation 
by the qualifying facllity is recoivod by tho utility aha11 ~ l e o  bo included in the 
determination of avoidod onergy costs. tach utlllty shall CakUhtO ltr avoided 
energy cost arsoC1at.d with as-avaihblo energy doterminirtitally. on an 

using the utility's actual Avoided enorpy cose for tho hour, as affsctod by the 
output of tho quallfylng fACLlltioe conneetd to tho utility'# rystea. A Iwgawatc 
block size at least equal to tho most recent avall~blo eatLnrto of tho combined 
averago hourly 9enoration Of  all qualifying facilltios ukinq energy salos based 
on tho utlllty'm 4S-AVafhbh emrpy rate to the utility mhll bo used to calculato 
tho utility'. kwrly avoided enorgy coats associarod with AS-AVaihbh emrgy. For 
tho purpore of thls subsoctioa, Intorchange sales aro Inter-utllity sales which are 
provided at the option of tho ulling utility oxcluelvo of contra1 pool dispatch 
transactions. 

(b) Each utility's tariff shall include a dee.erlpt1on of the swthodology to 
bo used in the calculation of avoided energy cost Lmpl.swnting subsection (2) of 
this Rule. Each UCility'D hplcficntation methodology shall spcify tho method by - 
which the utility's lnCr.rwnta1 tu01 and oporatlng and m~intonanco costs and line 
losses are determinod. 

. ( 3 ) ( a )  ?or qualifying facilities vith hourly rocording metere, monthly 
payments for am-available energy shall be made and ahall be cAlculated based on the 
product of: 11) the utility's actual avoided energy rate for each hour during the 
oonth; and (2) the quantity of energy sold by the qualifying facility during that 
hour. 

meters, monthly payment. for as-available energy shall be calculated based an the 
average of the utility's actual hourly avoided onerm rate fo r  the on-peak and 
off-peak periods durlng the month. 

payments for as-available onacpy shall bo calculated based on tho average ot cho 
utility's actual hourly avolded energy rate for tho off-peak periods during the 
month. 

(4) Each utllity shall flle with the Cuunirrion by the twentieth bu8incss day 
of the fo l lwlnq month, a monthly report of tholr actual hourly avoided onergy 
costs, the average of their actual hourly avoided enorgy costa for the on-peak and 

costs directly attribut~blo to the purchaee of such energy frena a qua?ifying - 
facility. The additional Costs directly a880Cilt.d With the puKChaG8 Of 

( 2 ) ( a )  

hour-by-hour bAais, after Accountlnq for intorchango e a h s  which havo taken plrcs, - 

- 
(b) ro t  qusllfying facilities with dual kilwatt-hour register time-of-day - 

(c) ?or qualifying facllltlee with standard kilowatt-hour meters, monthly - 

- 
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off-peak periods dur ing  t h e  month, and t h e  ave rage  of t h e i r  a c t u a l  hourly avoided 
energy Cost. f o r  t h e  m n t h  w i t h  t h e  Cornismion. A copy s h a l l  be f u r n i s h e d  t o  any 
ind iv idua l  who requests such information.  

( 5 )  Upon request by a q u a l i f y i n g  f a c i l i t y  o r  any i n t e r e r t e d  person, each 
u t i l i t y  aha l l  p rov ide  w i t h i n  30 days its most c u r r e n t  projection. of i t s  generat ion 
mix, f u e l  p r i c e  by type Of f u e l ,  and a t  least  a f i v e  year p r o j e c t i o n  of fuel  
forecamtr t o  estimate f u t u r e  a#-aVailAble e n e r g y  price. as w e l l  as any other 
information reasonably  r equ i r ed  by t h e  q u a l i f y i n g  f a c i l i t y  t o  p r o j e c t  fu ture  
avoided C0.t pricem inc lud ing ,  b u t  n o t  l i m i t e d  t o ,  a 2 4  hour advance fo recas t  of 
hour-by-hour avoidod anergy cos t s .  The u t i l i t y  auy  charge an a p p r o p r i a t e  f e e ,  not 
t o  e x c n d  t h e  actual C o s t  of product ion  and  copying, for provid ing  such 
inf  omation. 

( 6 )  U t i l i t y  pAy.wnts for  am-available onerqy  made t o  q u a l i f y i n p  f a c i l i t i e s  
pursuant t o  t h e  u t i l i t y ' s  +.riff s h a l l  b. rocoverable by t h e  u t l l i t y  through the  
b raa i s s ion ' s  priodic r o v i w  of f u e l  and purchased power. U t i l i t y  p a p n t s  for 
as-6vai l rb le  enerqy made t o  q u a l i f y i n g  f ~ c i l i t i o s  pursuant t o  a separa te ly  
negot ia tod c o n t r a c t  s h a l l  k recoverable  by t h e  u t i l i t y  through t h o  Carmission's 
pcriodic reviw of fuo l  and purchased e r  Costs i f  t h e  paynwnts are not 
reasonably p r o j e c t e d  t o  r e s u l t  in highor  cost eloctric serv ice  t o  t h e  u t i l i t y ' *  
qenera l  body of ratepayers or advetDrly a f f o c t  t h e  adequacy or r e l i a b i l i t y  of 
o l e c t r i c  s e r v i c e  t o  a l l  customers. 
s p o c i f i c  Authority:  366.051, 350.127(2), l . S .  
LAr Xmpluen td r  366.051, l . S .  
I i s t o r y :  I W  9/4/83, f o r r e r l y  25-17.82, - a d d  10/25/90. 

Spocific Authori ty:  366.04(1), 366.05(1), 366.05(9),  350.127(2), 1.1. 

mistory: IOU 914183. f o r r s r l y  25-17.83, Rapma1.d 10125/90. 

lpocific hthorityr SCC.OS(*), ISO.127(2), ?.8. 
k r  Implnontodr 3 6 I . Q S ( 9 ) .  1.8. 
Xistoq: )IW SI13181, -odd 9/4/83. f o r r e r l y  25-17.831, Repea1.d 10/25/90. 

25-17.083 ?im -erg). .nd apcitr. 
L A W  x8pl.l.nt.dl 366.05(9) ,  1.1. 

25-17.0831 E o a t r a c t s .  

. .  // 

25-17 .Om2 
(1) 

?irr Capaci ty  and Energy.. Cont rac t s .  
?ia c a p c i t y  and energy are capac i ty  And energy produced and so ld  by a 

qua l i fy ing  f a c i l i t y  and purchased by a u t i l i t y  pursuant t o  a nego t i a t ed  contracr  
or a standard o f f e r  contract sub joc t  t o  c e r t a i n  cont rac tua l  p rov i s ions  a5  t o  t h e  
quant i ty ,  ti# urd r e l i a b i l i t y  of de l ive ry .  

Within one working day of t h e  execu t ion  of a negot ia ted c o n t r a c t  or the  
r e c e i p t  of a s igned  s t a n d a r d  o f f e r  c o n t r a c t ,  t h e  u t i l i t y  s h a l l  n o t i f y  t h e  Director 
of t h e  Div is ion  of E l e c t r i c  and Gas And p rov ide  t h o  .mount of conmit ted capaci ty  
and t h e  avoided u n i t ,  i f  any, t o  which t h e  c o n t r a c t  should be applied. 

(b )  Within 10 vorking dAy8 of t h e  s x e c u t i o n  of a negot ia ted c o n t r a c t  for the  
purchase of firm c a p a c i t y  and energy or w i t h i n  10 Mrking days o f  r e c e i p t  of a 
signed s t anda rd  offer c o n t r a c t ,  t h e  purchasing u t i l i t y  s h a l l  f i l e  w i t h  the 
Cannimrion a copy of t h e  s igned c o n t r a c t  and A swaraary of its terms and conditions.  
A t  a minimum, such  a suamaty s h a l l  repor t :  

1. t h e  Of the  u t i l i t y  And the  OYner and/or ope ra to r  Of the  

(a )  

q u a l i f y i n q  f a c i l i t y ,  who ~ r o  e ipna tor ie .  of t h e  c o n t r a c t )  
t h e  amount of caunitted c a p a c i t y  s p c i f i 4  i n  t h e  c o n t r a c t ,  t h e  s i r e  
of t h e  f a c i l i t y ,  t h e  type of t h e  f a c i l i t y  its l o c a t i o n ,  and i t s  
i n t e r c o n n e c t i o n  and t r ansmiss ion  requir .nmts;  
t h e  m o u n t  of annual And On-pRAk and off-peak energy expected t o  be 
d e l i v e r o d  t o  t h e  u t i l i t y 1  
t h e  t y p  of u n i t  k i n g  avoided, i t s  sits and it. in-serv ice  year;  

2. 

3. 

4. 
5. thr in-oervico d a t e  of t h e  quurlifying f a c i l i t y ;  And 
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6 .  t h e  date  by w h i c h  t h e  d e l i v e r y  of f i r m  c a p a c i t y  and m e q y  is 
expccted t o  c-me. 

( c )  Prior t o  t h e  an t ic ipa ted  in-serv ice  date O f  t h e  avoided u n i t  spcci:ied i n  
t h e  con t r ac t ,  a qual i fy ing  f a c i l i t y  which h a s  negot ia ted  a f i rm capac i ty  anr! energy 

l- 
i 

contract o r  has accepted a u t i l i t y ' s  standard o f f e r  con t r ac t  may me11 as-avarlable 
energy t o  any u t i l i t y  pursuant t o  R u l e  25-17.0825. 

( 2 )  Negotiated Contracts. U t i l i t i e s  and qua l i fy ing  f a c i l i t i e s  a r e  enc:uraged 
to  n e g o t i a t e  contract. f o r  t h e  purchase of fins capaci ty  and energy. Such 
c o n t r a c t s  w i l l  b. conaidered prudent for c o s t  recovery purposes if it i s  
deInOnStrAted t h a t  t h e  purchase of f i r m  c a p a c i t y  and energy frcco t h e  qual i fying 
f a c i l i t y  pursuant t o  t h e  r a t e s ,  terms, and Othe r  condi t ions of t h e  cont rac t  can 
rsasonably be e x p c t a d  t o  c o n t r i b u t e  twards the d e f e r r a l  or avoidmce of 
a d d l t i o n a l  capac i ty  construct ion or other cap.city-re1ated C o s t s  by t h e  purchaaing 
u t i l i t y  a t  a cost t o  tha  u t i l l t y ' s  r a t epaye ra  which  doms not  8xC.d f u l l  avoided 
Costs. q iv lnq  consideratlm t o  t h e  c h a r a c t e r i s t i c a  of the  Capaci ty  and erurgy t o  
b. da l ive red  by t h e  qua l i fy ing  f a c i l i t y  under tho contract .  Neqotiated contracts  
s h a l l  no t  be evaluated aga ins t  an avoided u n i t  i n  a standard offer contrar., t h u s  
p reserv ing  t h e  standard o f f e r  for m a l l  q u a l i f y i n q  f a c i l i t i e s  as deerxibed in 
subsec t ion  ( 3 ) .  In reviewing negot ia ted  f i rm  capac i ty  and energy con t r ac t s  for t h e  
plrpose of cost recovery, t h e  Cannission s h a l l  consider  factor .  r e l a t i n g  t o  t h e  
contract t h a t  would impact t h e  u t i l i t y ' s  gene ra l  body of re ta i l  and wtalesale 
custciners including: 

whether addi t iona l  firm c a p a c i t y  and energy is needed by t h e  purehasing 
u t i l i t y  and by ?lorid. u t i l i t i e s  from a s t a t ewide  prrspwtive; and 

whether t h e  cumulative p re sen t  worth of firm capac i ty  and energy p p n t a  
made to  t h e  qua l i fy ing  f a c i l i t y  over t h e  term of  t h e  con t r ac t  are projected t o  be 
no g r e a t e r  than: 

1. t h e  cumulative preaent  worth of  t h e  value of a yoar-by-year Ceterral  
of t h e  construct ion and ope ra t ion  of gsnerat ion or part. thereof by 
t h e  purchasing u t i l i t y  over t h e  term of t h e  con t r ac t ;  calculated i n  
accordana r i t h  submeetion ( 4 )  and paragraph (S ) (a )  of t h i s  ru le ,  
pmvidinq that t h e  contract is d e a i g n d  t o  c o n t r i b u t e  towards t h e  
deferral or awldance  of  such capaci ty;  or 
t h e  cwmulat ive p re sen t  w r t h  of other capacity and energy related 
costa  tha t  t h e  COntKaCt is deaiqnad t o  avoid such as f u e l ,  operation 
and mintenance  expansea or a l t e r n a t i v e  purchaser of capacity, 
providing t h a t  t h e  c o n t r a c t  is desiqned t o  avoid such coals; and 

q u a l i f y i n g  f a c i l l t y  i n  MY year exceed t h a t  y e a r ' s  annual va lue  of defersing t h e  
cons t ruc t ion  and opra t ion  of qene ra t ion  by the  purchasing u t i l i . t y  or other 
c a p a c i t y  and energy r e l a t e d  costs, whether +ha contract contains provisions t o  

c a p a c i t y  i n  the event t h a t  t h e  q u a l i f y i n g  f a c i l i t y  fa l l s  t o  deliver firm capaci ty  
and energy pursuant t o  the  terms and condi t ions  of the cont rac t ;  provided, h a t v e r ,  
t h a t  provis ions  t o  ensure repayment may be based on forecas ted  data$ and 

of t h e  qua l i fy inq  f a c i l i t y ,  whe the r  the  c o n t r a c t  conta ins  provis ions  t o  protect  t h e  
p r c h a s i n g  u t i l i t y ' s  ra tepayers  t n  the  event  the  qua l i fy ing  f a c i l i t y  f a i l s  t o  
d e l i v e r  f i rm  capaci ty  and enerqy i n  t h e  m u n t  and t b e r  s p e c i f i e d  i n  the  contract .  

U p n  p e t i t i o n  by a u t i l i t y  or purauant t o  a Cormnission ac t ion ,  each publ ic  
u t i l i t y  s h a l l  s u b i t  f o r  Cumiss ton  approval a t a r l f f  or tar i f fs  and a standard 
offer con t rac t  o r , con t r ac t a  for t h e  purCha8e O f  f i rm cap.ci ty  and energy frun amall 
q u a l i f y i n q  f a c i l i t i e s  less t h a n  7 5  wgawatts or trca s o l i d  uaa te  f a c i l i t i e s  A. 
def ined  i n  Rule 25-17.091. 

( b )  The rates, terms, and other condi t ione  contained i n  each u t i l i t y ' s  
s t anda rd  offer cont rac t  or contracts s h a l l  be b a r d  on t h e  need for and equal t o  

- 

(a)  

(b) 

- 2. . 

(e) t o  t h e  extent t h a t  annual f i rm  capac i ty  and energy payments UUCC t o  t h e  

ensu re  repayment of much payments aiceeding t h a t  y.ar's r a h e  of deferr ing t h a t  

- 
- 

(d)  considering t h e  t echn ica l  r e l i a b i l i t y ,  v i a b i l i t y  and f inanc ia l  a t a b i l i t y  - 
(3) Standard Offer  Contracta. - 
(a)  

- 
t h e  avoided cost of defer r ing  or a v o i d i n g t h e  cons t ruc t ionof  add i t iona l  generat io  - 
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capac i ty  or p a r t s  thoreof by t h e  purchasing u t i l i t y .  Rates for payment of capac i ty  
so ld  by a qual i fy ing  f a c i l i t y  s h a l l  be s p e c i f i o d  i n  t h e  Contract for  t h e  dura t ion  
of tho  contract .  I n  reviawing a u t i l i t y ' s  s t anda rd  o f f o r  cont rac t  or con t rac t s ,  
t ho  w i s r i o n  s h a l l  consider  t h e  c r i t e r i a  s p e c i f i e d  i n  paragraphs ( 2 ) ( a )  through 
1211d) of t h i s  rule. aa -11 as any o tho r  i n f o n w t i o n  r o l a t i n q  t o  t h e  dotexmination .-, . ~. ~- 
of tho  u t i l i t y ' s  f u l l  avoided coits. 

I n  l l o u  of a eepara te ly  n rgo t l a tod  c o n t r a c t ,  a qual i fy ing  f a c i l i t y  under 
75 megawatts or a a o l i d u a s t e  f a c i l i t y  as def ined  i n  R u l e  25-17.091(1), F.A.c., may 
accent any utility's standard o f f e r  con t r ac t .  Q u a l i f y i n g  f a c i l i t i e s  w h i c h  are  75 

(e )  

ii09a;itts- or g r o i t o r  may nego t i a to  c o n t r a c t s  f o r  t h e  purchase of capac i ty  and 
e n o r w  wrnuant  t o  aubsoction ( 2 ) .  Should a u t i l i t y  f a i l  t o  nogot ia te  in good 
f a i t i ;  Zny qual i fy ing  f a c i l i t y  &Ay apply  to tho Comniseion for r e l i o f  pursuant  t o  
Rulo 25-17.0834, T.A.C. 

- Idl  Y i t h l n  60 davs of roceiut of a sionod s t anda rd  o f f e r  cont rac t ,  t h e  u t l l i t v  - -  ~~ ~ 
. . ~~ 

shali-8ith.r accept and s i p n  th; contraet and r o t u r n  it within f i v i  days t o  th; 
qual i fying f a c i l i t y  or p e t i t i o n  t h o  Comismion not  t o  JcCOpt t h e  c o n t r a c t  and 
provido j u s t i f i c a t i o n  for t h o  rofumal. 

1. a reasonable a l l e g a t i o n  by t h o  u t i l i t y  t h a t  acceptance of the  
s tandard  o f f e r  rill oxcmd t h e  subsc r ip t ion  limit of t h e  avoided 
u n i t  or Units; or 

2. mator ia l  ovidonce t h a t  because t h e  qua l i fy ing  f a c i l i t y  is not 
f i n a n c i a l l y  or t e c h n i c a l l y  v i r b l o ,  it is unl ike ly  t h a t  t h e  C O m D i t t e d  
capac i ty  and energy would bo mado a v a i l a b l e  t o  t h e  u t i l i t y  by t h e  
date spocifiod i n  thr 8tandard o f f o r .  

A standbrd o f f o r  con t r ac t  which has M e n  accepted by a qual i fy ing  f a c i l i t y  s h a l l  
apply towards t h e  subsc r ip t ion  liait of t h e  u n i t  designated in t h e  cont rac t  
e f f e c t i v e  t h e  d a t e  t h e  u t i l i t y  r e c e i v e s  t h e  accepted cont rac t .  I f  t h e  c o n t r a c t  i r  
not accoptod by tho u t i l i t y ,  its o f f o c t  s h a l l  be rSls0v.d from t h e  subsc r ip t ioa  
1bit offoc t ivo  t h e  d a t e  of t h o  w i a r i o n  order grant ing  tho  u t i l i t y ' s  p e t i t i o n .  

( 0 )  Wlniaum S p c i f i e a t i o n s .  Lach standard o f f e r  con t r ac t  s h a l l ,  a t  m i n i m u m ,  

1. t h e  4roid.d u n i t  or un i t s  on vhLch t h o  con t r ac t  i s  b a s d ;  
2. tho to ta l  amount of c d t t o d  capac i ty ,  ln megawatts. neoded to 

f u l l y  subscrlbo t h o  avoided u n i t  s p e c i f i d  ln tho  Contract; 
3. tho payment options ava i l ab lo  t o  t h e  qua l i fy ing  f a c i l i t y  i n c l u d i z q  

a l l  f i n a n c i a l  and oconotnic assumptions necoamry to  calculats tbc 
finn capac i ty  payments a v a i l a b l e  under each paymcnt op t ion  and an 
i l l u s t r a t i v e  c a l c u l a t i o n  of f i rm  capac i ty  paynen t s  for a minimum ten 
p a r  term c o n t r a c t  commzncing u i t h  t h e  in-service da t e  of t h  
avoided u n i t  for oach p . y w n t  option: 

4. t h o  da to  on which t h e  mtandard con t r ac t  o f f e r  axpi res .  This  dare 
s h a l l  bo a t  l o a a t  f o u r  years  be fo re  t h e  an t ic ipa ted  in - se rv ice  da:+ 
of t h e  avoidod u n i t  or u n i t s  un le s s  the  avoided u n i t  could k 
cons t ruc ted  i n  less t h a n  fou r  years ,  or when t h e  submeription lhit 
has boon roached: 

5 .  t h e  da to  by which firm c a p c i t y  and energy d e l i v e r i e s  from t h e  
qua l i fy ing  f a c i l i t y  t o  t h e  u t i l i t y  s h a l l  commence. This  d a t e  s h a l l  
k no later than  t h e  a n t i c i p a t e d  in-service d a t e  of t h e  avoided u n i t  
spccified i n  t h e  cont rac t :  

6. t h o  period of time over which f i rm ea rnc i ty  and energy s h a l l  be 
de l ive red  fraQ t h e  qua l i fy ing  f a c i l i t y  t o  t h e  u t i l i t y .  rim 
capac i ty  and energy s h a l l  be de l ive red ,  a t . a  minimum, f o r  a pericd 
of t e n  years ,  conmancing with t h e  a n t i c i p r t e d  Ln-service d a t e  of t h e  
avoided u n i t  s p e c i f i e d  i n  t h o  con t r ac t .  A t  a maximum, f i r m  capaci ty  
and onorgy # h a l l  be dol ivered  for  a period of t b m  o p a l  t o  t h e  
a n t i c i p a t e d  p l a n t  l i f o  of t h e  avoided u n i t ,  colrmencing with tho 
an t i c ipa tod  in-setvice d a t e  of +ha avoidad uni t ;  

Such p r t i t i onm m y  be based on: 

s p c i t y :  

- 

17-4s 
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7. 

8 .  

( f )  The 
1. 

2. 

t h e  minmum performance s t anda rds  for t h e  de l ive ry  of firm capacity 
and energy by t h e  q u a l i f y i n g  f a c i l i t y  during t h e  u t i l i t y ' s  da i ly  
seasonal  peak and off-pcak periods. these performance standards 
s h a l l  approximate t h e  a n t i c i p a t e d  paak and off-peak a v a i l a b i l i t y  and 

cont rac t ;  
provis ions t o  ensure repayment of p a p n t s  t o  t h o  e x t e n t  t h a t  annual 
f i r m  capacity and energy payment8 made t o  t h e  q u a l i f y i n g  f a c i l i t y  i n  
any year sxceed t h a t  y e a r ' s  annual V a l u e  of defe r r ing  t h e  avoided 
u n i t  specified f n  t h e  c o n t r a c t  i n  t h e  .vent t ha t  t h e  g u a l ~ f y i n g  
f a c i l i t y  fails to perform pr r suan t  to thr terw Md condi t ions  of 
t h e  contract .  Such p rov i s ions  m y  bo i n  t h o  form of a s u r e t y  bond 
or equivalent assurance of repayment of p.yP.nts exceeding t h e  
ysar-by-year value of d o f e r r l a g  tho aT0id.d Unit sp8cifi.d Ln t h e  
cont rac t .  

provis ions t o  p r o t e c t  tho purchasing UtlLity'O r a t e p a y e r s  i o  t h e  
event  tho  qua l i fy ing  f a c i l i t y  f a i l s  t o  de l ivo r  f i rm  capac i ty  and 
energy i n  t h e  m o u n t  and t l r#o  sp.cif1.d Ln tho c o n t r a c t  which m y  
b. i n  the form of an up-front paywnt ,  su re ty  bond, or equiva len t  
asrurance of payment. Such payment or su re ty  sha l l  bo refund& upon 
canplotion of t ho  f a c i l i t y  an6 demonstration t h a t  t h e  f a c i l i t y  can 
deliver the  moun t  of capac i ty  and onorgy spcif1.d i n  t h e  cantract :  
and 
A l i s t i n g  of tho  parameters, inc luding  any imprct on electric pocnr 
t r a n s f e r  capab i l i t y ,  associated w i t h  t h e  qua l i fy ing  faci l i ty  as 
compared t o  t h e  avoided u n i t  nocossary f o r  t h o  c a l c u l a t i o n  of the 

CJpACity faCt0t Of th. U t i l i t y ' s  Avoided Unit 0V.C t h e  t O t O  of t h e  

Coatnission m y  ApprOVO c o n t r a c t s  t ha t  specify: 

a v o i d d  e-.*. -.----- 
(g)  lirm capac i ty  Paywnt  Option.. Zaeh s tandard  o f f e r  con t r ac t  Shall also 

contain,  A t  a minimum, t h e  f o l l w i n g  options for t h o  p.YWnt of f i r m  c a p c i t y  
de l iver& by tho qual i fying f acL l i ty r  

1. Value of doforral c a p a c i t y  p a ~ n t 8 .  9alue of d o f e r r a l  e lp . c l ty  
p y w n t s  ehall  coarbance on tho anticipated In -nr r lce  dato of th. 
avoided uni t .  Capacity paynwntr under this Option a h 1 1  cons is t  of 
monthly p a p n t s  e r c a l a t i n g  annual ly  of t h e  avoided c a p i t a l  and 
f i x e d  operat ion and maintenance oxpense associated w i t h  t h e  avoided 
u n i t  and s h a l l  be equal  t o  t h e  va lue  O f  a year-by-yoar d e f e r r a l  of 
t h e  avoided u n i t ,  c a l c u l a t e d  i n  accordance w i t h  parAgraph (S) (a )  of 
t h i s  ru l s .  

2. E a r l y  capaci ty  p a p n t r .  Each s tandard offer C O n t t Y C t  s h a l l  rp . c i fy  
t h e  earliest date prior t o  t h e  anticipated in-serv ice  date of the  
avoided u n i t  when early capac i ty  p . p n t 0  U y  c-nee. The ea r ly  
capaci ty  payment da t e  s h a l l  be an a p p r o x A t i o n  of the  I tad  t ime 
required to sit0 and c o n s t r u c t  t h e  avoided un i t .  E a r l y  capacity 
payments s h a l l  consist of monthly payments e s c a l a t i n g  annually of 
t h e  avoided capi ta l  and f i red opara t ion  and r a l n t e n a n c e  expcnse 
associated w i t h  t h e  avoided u n i t ,  ca lcu la ted  i n  c o n f o r z ~ n c o  w i t 8  
paragraph (S)(b) of the r u l e .  A t  t h e  opt ion of the qual i fying 
f a c i l i t y ,  e a r l y  c a p a c i t y  payumnts m y  e-ncc at  any time a f t e r  the 
mpcified o a r l y  c a p a c i t y  p a p a n t  d a t e  A n d  -fore t h e  an t i c ipa t td  
in-service d a t e  of t h o  avoided u n i t  provided t h a t  tha  qual i fying 
f a c i l i t y  is de l ivo r fng  f i rm capac i ty  and energy t o  t h e  u t i l i t y .  
Where early capac i ty  payments are elected, t h o  cumulative present 
va lue  of the capac i ty  p l y w n t s  made to t h e  qua l i fy ing  f a c i l i t y  over 
t h e  t o m  of t h o  c o n t r a c t  sha l l  not  excoed t ho  cumulative present 
value of t h e  capac i ty  payments which uould have been made t o  t h e  
qua l i fy ing  f a c i l i t y  had such payments been made pursuant t o  
subparagraph (3)(g)l of  t h i s  -10. 

- 

. 
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- 3. Level i red capac i ty  payments. Lcvel ized c a p a c i t y  payments sha l l  

comaenco on t h e  a n t i c i p a t e d  in-sorvice d a t e  of t h e  avoided u n i t .  
The c a p i t a l  po r t ion  of c a p a c i t y  paymento under t h i s  option sha l l  
c o n s i s t  of .qua1 monthly payments over  t h e  term of t h e  cont:act, 
ca lcu la tod  f n  c o n f o ~ n c o  v l t h  paragraph ( S ) [ c )  of t h i s  rule .  Tho 
f ixed  o p r a t i o n  and nuintonance portlon of capac i ty  prymanta s h a l l  
be equal t o  t h e  va lue  of t h e  year-by-year d e f e r r a l  of f i x e d  
operat ion and maintenance expense  a s soc ia t ed  w i t h  t h e  avoided u n i t  
c a l cu la t ed  i n  conformanee u i t h  paragraph IS) ( . )  of t h i .  r u l e .  (;here 
l eve l ized  capac i ty  payments aro o loc ted ,  t h e  cumulative preaent 
value of t h o  l eve l i zod  c a p a c i t y  payments mado t o  t h e  qual i fying 
f a c i l i t y  over  t h e  term of  t h e  c o n t r a c t  s h a l l  not  orceod tho  
cumulative present  valuo Of c a p a c l t y  payments which would have been 
-do t o  tho  qua l i fy ing  f a c i l i t y  had such paymontm been made purauant 
t o  subparagraph ( 3 ) ( g ) 1  of t h l s  rule, value  of d e f e r r a l  capacity 
p . y = n t n .  

4. Early l eve l i zod  c a p a c i t y  papmnts. Each s tandard  o f f o r  contract  
s h a l l  spec l fy  t h e  o a r l i e s t  d a t o  prior t o  t h o  antlcipated in-sorvicm 
da to  of t h e  avoided u n i t  vhon e a r l y  l e v o l i t o d  capac i ty  payments cay 
c-ncm. t h o  o a r l y  c a p a c i t y  p p n t  d a t e  s h a l l  bo an a p p r o x h t i o n  
of t h e  lead t h e  roqui red  t o  .it0 and c o n s t r u c t  t h e  avoided u n i t .  
Tho c a p i t a l  po r t ion  of capacity paymonts undor t h i s  option s h a l l  
cons i s t  of equal  monthly payiwnts ovor t h e  term of t h e  contract ,  
ca lcu la tod  i n  conformanco wi th  prraqraph ( 5 1 ( c )  of t h i s  rule. The 
f ixod opera t ion  and maintonanco orponso s h a l l  be calculatod l n  
conformance with paragraph ( S ) ( b )  of t h i s  ~ 1 0 .  A t  t h e  option of 
tho  qua l i fy ing  f a c i l i t y ,  e a r l y  l e v o l l t e d  capac i ty  payments s h a l l  
co~unenco a t  any tllaa a f to r  t h o  mpcifi td o a r l y  c a p c i t y  date  and 
before  t he  a n t l c i p a t o d  ln-setvico dato of t ho  avoided u n i t  providod 
t h a t  t h e  q u a l i f y i n g  f a c i l i t y  1s do l ivo r ing  f i r m  capaci ty  and enerpy 
to  t h e  u t l l i t y .  Uherm early l o v o l l r e d  c a p c i t y  p p n t s  aro 
electod, t h o  eruaulativo proment r a l u o  of t h e  Capacity p y w n t s  Mde 
t o  tho qua l l fy ing  f a c i l l t y  ovor t h e  term of tho con t rac t  shall not  
exceed t h o  cumulative prosont  va lue  of t h e  CJpCLty p - n t s  wblch 
would have been made t o  t h e  qua l i fy inq  f a c i l i t y  had auch p r p n t s  
been made pursuant t o  mubparaqraph (3)(g)l of t h i s  rule. 

For t h e  purpose of t h i s  r u l e ,  avoidcd onergy Costa associated w i t h  f i r m  
energy mold t o  a u t i l i t y  by a qub l l fy ing  f a c l l l t y  pursuant  t o  a u t i l i t y ' s  standard 
off8r c o n t r a c t  s h a l l  commance wi th  t h o  in-serv lce  d a t e  o f  t h e  avoid& u n i t  
spcif1.d i n  t h e  cont rac t .  P r i o r  t o  t h e  in-seZVlce d a t a  of t h e  avoidad unit ,  t h e  
qua l i fy ing  f a c i l i t y  may sell as -ava i l ab le  onergy t o  t h o  u t i l i t y  pursuant t o  Rulo 
25-17.0825. 

(b)  ZO t h e  ex ten t  t h a t  t h e  avoidod u n l t  vould have been operated,  had t h a t  
u n i t  h e n  i n s t a l l e d ,  avoided energy c o s t s  associated v l t h  firm enerpy 8 h a l l  bo t h e  
energy cost of t h i s  u n i t .  To t h e  e x t e n t  t h a t  t h o  avoided u n i t  vould n o t  have b e e n  
operated, the avoided onergy costs s h a l l  bo t h o  a s -ava i l ab le  avoided onerpy coa t  
of t h e  purchasing u t i l i t y .  During t h e  pariods t h a t  t h e  avoided u n i t  would not have 
k e n  opei.at.d, f i r m  onergy purchased from q u a l i f y i n g  f a c i l i t i e s  shal.1 be t r ea t ed  
as am-available energy for t h e  purposes  of determining t h e  megawatt block sire i n  

me energy cost of t h e  avoided u n i t  s p e c i f i e d  i n  t he  cont rac t  sha l l  be 
dofinod as the  cost of f u e l ,  i n  c e n t s  per kilowatt-hour.  vhich w u l d  have been 
burned a t  t h o  avoidod u n i t  p l u s  v a r i a b l e  Operation and min tenance  expense plue 

( 4 )  Avoided Energy Payments. 
(a)  

Rule 25-17.0825(2)(*1* 
(e) 

~ a v o i d o d  line losses. Tho co#t of f u e l  mhall bo c a l c u l a t e d  as t h e  average market 
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pr l ce  of f u e l ,  i n  c e n t s  p r  m i l l i o n  Btu. U s O C h t e d  w i t h  t ho  avoided u n i t  
mult ipl ied by t h e  average heat r a t e  assoc ia ted  w i t h  t he  avoided u n i t .  The va r i ab le  
operat ing and maintenance o x p n s e  aha11 M o s t i ~ m t O d  based on the u n i t  fuo l  typo 
and tochnolopy of t h e  avoided un i t .  

She year-by-year va lue  of 
deferral of an avoidod u n i t  s h a l l  be t h e  difference i n  rovenue requirements  
aasociatod w i t h  d e f e r r i n g  t h e  avoided u n i t  one year and shall be c a l c u l a t e d  as 
follou.: 

( 5 )  
( a )  

c a l c u l a t i o n  of standard offer  con t r ac t  firm capac i ty  payment opt ions .  
Ca lcu la t ion  of year-by-year valuo of d e f e r r a l .  

1 
I 

[ r 
I 
1 
1 
1 

Where, for  a one yoar  defor ra l :  
u t i l i t y ' s  monthly va lue  of avoided capac i ty ,  i n d o l l a r s  per ki lowatt  
per month. for each month of r o a r  nt 
present value of car ry ing  charges f o r  one dollar of i n v o s t w n t  ovor 
L years w i t h  car ry ing  chargos computed usinp averago annual  race 
bame and assumed t o  bo paid a t  the  middle of oach year and presont  
value t o  t h e  middle of t ho  first year;  - t o t a l  direct and i n d i r o c t  c o s t ,  i n  mid-year d O l l A r *  p r  k i l W A t t  

in -serv ico  date of yoar n, inc luding  a l l  i d e n t i f i a b l e  and 
q u a n t i f i a b l e  costs r o l a t i n g  t o  tho cons t ruc t ion  of t h o  avoided u n i t  
t ha t  would havo boon pa id  had t h e  avoided u n i t  k e n  cons t ruc ted :  

On mid-year d o l l u r  per k i l c u a t t  p r  y o u ,  of t h e  avoided u n i t ;  
annual  escalation rate associated with  the plant cost of t h e  avoided i 

annual  e sca l a t ion  rata assoc ia ted  with t h e  opera t ion  and maintenance 
oxpmse  of  tho  avoidod u n i t ( * ) ;  

i 

r annual discount rate, daf ined 48 t h o  u t i l i t y ' s  incremental  a f t e r  tu 

L - e x p c t e d  lit .  of t h e  avoided u n i t ;  and 
n I y e a r  f o r  which t h e  avoided u n i t  i s  doferred s t a r t i n g  w i t h  its 

o r i p i n a l  an t ic ipa tod  Ln-ser*ico date and ending v i t t  t h e  te rmina t ion  

(E) c a l c u l a t i o n  of ea r ly  capac i ty  payments. nonthly o a r l y  c a p a c i t y  payments  

VACm - 
I( I 

In inc luding  WUDC but  oxeluding CWIP, of  t h e  avoidod u n i t  w i t h  an - 
- total  fixed op ra t ion  and u i n t e r u n c e  8xp.n~.  for t h e  yoar  n, i n  - - - L 

P u n i t  (s) ; 
0 - 

cost of cap i t a l ;  - 
of t h e  contrart f o r  t h e  purchase of f i r m  onorgy and capac i ty .  - 

shall be c a l c u l a t d  am folloum: 

Am ALc (1 + i p )  ('-1) + A (1 + io) (m-l) tor =-I t o  t 
12 O 12 Whore: A 

I Donthly early capac i ty  pymen t s  t o  be made t o  t h e  qua l i fy ing  f a c i l i q  
for each month of t h s  con t r ac t  year n, in d o l l a r s  per k i l o w a t t  per 
w n t h ;  

annual  e sca l a t ion  r a t e  r s s o c l a t o d  with tho p l a n t  -st of 

annual e s c a l a t i o n  note a s s o c i a t e d  with t h e  opa ra t ion  and 
maintenance expnso of t h e  avoided un i t (* ) ;  

yoar for which e a r l y  capaclty p a p 8 n t 8  t o  a 
qual i fy ing  f a c i l i t y  ar0 made, etar t ing in yoar on. 
and ending i n  t h e  year  t i  

i I 

I 
io 

P t h e  avoided u n i t i  
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t 

Uhoro: I 

r I 

- t h e  term, i n  years ,  of t h o  c o n t r a c t  for the  
purchase of f i r m  capac i ty ;  

tho  cumulat ive pro t va 
con t r ac tua l  mvinents vi1 
c a p i t a l  cost'&ponont oi 

uo i n  t h o  yoar  t h a t  tho  
k g i n ,  of t h o  avoidod 

CapaCLty p a p n t s  which 
would havo boon u d o  had capac i ty  paymoms 
c-nced w i t h  t h e  a n t i c i p a t o d  in-8er r ico  d a t o  of 
t h e  avoided u n i t ( s ) J  And 
annual d i scoun t  rat., d e f i n e d  as t h e  u t i l i t y ' s  
ineromental a f t e r  tu cost of c a p i t a l :  and 

I 
(1 + LO) 1 

I 
I 

[ 1 - ( l + r )  1 
I 1 

I 1 - ( l + r I t  I 
I (1 + Lo)t 1 

Tho cumu1ativo p resen t  va luo  i n  t h e  yoar  t h a t  tho 
cont rac tua l  p a y w n t s  w i l l  begin,  of tho avoidod f ixed 
operation and m ~ i n t o n a n c o  orponse coapanent of capacity 
paywnts  which would ham boon u d o  had capac i ty  p a p e n t s  
camoncod w i t h  tho  a n t i c i m t d  in-oorvice dato of th. -* ~ 

avoided u n i t .  
(e)  t .ve1it .d and ea r ly  l e v e l i r o d  c a p a c i t y  payunt8 .  Konthly l o v c l i u d  

and o a r l y  1evolLrod capac i ty  payments mhall be calculatd as fo l lws:  

-t r + o  
l-( l+r) pL - = - tho monthly love l i+od  c a p a c i t y  p a y w n t ,  s tar t ing on 

pL or p r i o r  t o  t h e  Ln-serrice dato of t h o  avoided un i t ;  
? .  - t h e  cumulative prosent  va lue ,  i n  t h e  yoar t h a t  t h e  

cont rac tua l  payments will begin,  of t h e  avoided c a p i t a l  
cost canponent of t h e  Capaci ty  p a p n t s  whLch w u l d  have 
boon made had t h o  capac i ty  payments n o t  k o n  lovo l i r ed ;  

r I the  annual d i scoun t  rat., dofined as the  u t i l i t y ' s  
incremental after t a x  cost of c a p i t a l :  and 

t - t h e  term, i n  yoa r s ,  of tho  c o n t r a c t  for t h e  purchase of rim capaci ty .  
0 t h e  m n t h l y  f i rod  ope ra t ion  and maintenance component of 

t h o  capac i ty  paymonts, calculated i n  accordanco w i t h  
paragraph (S)(a) f o r  IevolLrod capac i ty  payments or u i t h  
paragraph [S)(b) f o r  e a r l y  l o v e l i r e d  capac i ty  payments. 

To t h e  oxtcn t  t h a t  f irm 
onerpy and capaci ty  purchased from a q u a l i f y i n g  f a c i l i t y  pursuant  t o  a 
s t a n d a r d  offer contract or an i n d i v i d u a l l y  negot ia ted  c o n t r a c t  is not needed 
by t h e  purchasing u t i l i t y ,  t h e s e  rules s h a l l  be construed t o  oncourage t h e  

Yhcro: 

( 6 )  Sa10 of Excess ?im Enorgy and Capacity. 
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purchasing u t i l i t y  t o  sell a l l  or p a r t  of t h o  energy and capaci ty  t o  t h e  
u t i l i t y  i n  need of enerqy and capac i ty  a t  a mutual ly  agreed upon pr ice  w h i c h  
is c o s t  e f f ec t ive  t o  t h e  ra tepayers .  

( 7 )  Upon reques t  by a q u a l i f y i n g  f a c i l i t y  or any in t e re s t ed  person. 
each u t i l i t y  r h a l l  provide wi th in  30 days  i t s  most cur ren t  projection. of 
i t s  futurm genera t ion  mix inc luding  t y p  and t b i n g  of an t i c ipa t ed  
genera t ion  addition., and a t  l e a s t  a 20-year p r o j e c t i o n  of fuel fo recas t s ,  
a. w e l l  a. any other i n f o m a t i o n  reasonably  requi red  by t h e  qua l i fy ing  
f a c i l i t y  to pro jec t  f u t u r e  avoided cost price.. The u t i l i t y  may charge an 
appropr i a t s  fee, not  t o  exceed t h e  a c t u a l  cost of production and copying, 
f o r  providing such information. 

rim energy and c a p c i t y  p a y w n t s  made t o  a qua1Lfying f a c i l i t y  
p r r s u r n t  t o  A r e p a r a t e l y  nogoelated c o n t r a c t  shall  bo recoverable by a 
u t i l i t y  through t h o  CocaPLiiiOn'S periodic r8vi.u of f u o l  And purchased pouer 
C o s t s  if t h e  con t r ac t  is found to  k prudent  i n  accordance w i t h  subsect ion 

( 8 )  (a)  

( 2 )  Of t h i s  r u l e .  
(b) Upon acceptance of t h e  contract by both parties, f l r a  energy and.  

Capaci ty  p a p e n t s  made e0 qua l i fy ing  f a c i l i t y  pursuant t o  B t A n d J r d  Of fe r  
c o n t r a c t  aha l l  be rocovcrrblo by a u t i l i t y  through the  C-isaion's periodic 
rov i sv  of f u e l  and purchased powr costs. 

rim energy And capac i ty  payments made pursuant t o  A standard o f f o r  
c o n t r a c t  rigned by t h e  qualifying f a c i l i t y ,  for which  t h o  u t i l i t y  has  
p t i t i o n e d  tho Conmiemion t o  reject, is rocoverablo  through tho  Comaission's 
p r i o d i c  reviw of f u e l  and purchased pover costs i f  t h e  Conmission r e q u i r e s  
tho  u t i l i t y  t o  accept  the con t r ac t  k c a u r e  it satisfies mubsoction (3 )  of 
t h i s  rule. 
P p c i f i c  author i ty :  350.127. 3bb.04(1), 3bb.051, Jbb.O5(8), ?.S. 
L . w  1 s p l u a n t . d :  JCC.OS1, 4OJ.SOJ, 1.8.  
X i s t o q :  I w  i0 /2Sf90.  

(c )  

25-17.0833 ? l . p r r b g  Eearinps. 
(1) Upon pe t i t i on  or on its own aOtiOn, t h e  -ission s h a l l  

pe r iod ica l ly  review optimal genera t ion  and transmiasion PlMS froo a 
StJtOWide and i n d i v i d u r l  U t i l i t y  perspectivm. In connection with tho.. 
proceedings, the  C o ~ m ~ i s r i o n  shaU-eons idor  t h o  n o d  for capac i ty  from both  
s statewide and ind iv idua l  u t i l i t y  pe r spec t ive ,  t h e  adequacy of t h e  
transmiaaion a r i d .  and other strategic p lannlno  concerns affecting t h e  
t l o r i d a  elcct<ic g r i d .  

- - - 
( 2 1  Uwn Det i t ion .  or on its am mtion,  tho Conmission, a s  ncedod, 

e h a l i  i e v i w  inh iv idua l  u t i l i t y  generation and axp.nafon p lans  a t  any tiw. 
S p c i f f e  Authority;  
L.u Xmplesentds Jbb.OS1, ?.S. 
KistorJ: Hew 10/25fYO. 

3 b b . O 5 ( 8 ) ,  Sb6.0S1, 350.127(2), 7.8. 

25-17.0834 
(1) 

S e t t l u s n t  of Dlsputmr in Coatract Negotiations.  
Public u t i l i t i e s  ehal l  n e g o t i a t e  in good f a i t h  for t h e  purchaso of 

capac i ty  and energy fro6 qua l i fy ing  f a C i 1 L t i . S  and interconnect ion w i t h  
qua l i fy ing  f a c i l i t i e s .  In t h e  even t  Chat a u t i l i t y  and a q u a l i f y i n g  
f a c i l i t y  cannot agree on t h e  rates, terns, and other ConditionB for t h e  
purchrae of capacLty and energy, either p a r t y  m y  apply to  t h e  Coamisnion 
for  relief. m a L i f y i n g  facilitlos may p e t i t i o n  t h e  Cornarission t o  o r d e r  a 
u t i l i t y  t o  s ign  a Contract for t h o  purCha8a of c a p c i t y  and energy which  
doem not  exceed a u t i l i t y ' s  f u l l  avoided c o s t e  as defined i n  366.051, 
rlorida S ta tu t e s ,  ahould t h o  Comlssion find t h a t  tho  u t i l i t y  f a i l e d  to  
nego t i a t e  in good f a i t h .  

( 2 )  To tho  e x t e n t  possible, the Camission vi11 dispose of a n  
app l i ca t ion  f o r  relief wi th in  90 days of thm f i l i n g  of a p e t i t i o n  by e i t h e r  
s u t i l i t y  or a q u a l i f y i n g  f a c i l i t y .  

7 
1 
7 
- 
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- _  
( 3 )  I f  t he  Conmission f i n d s  t h a t  a u t i l i t y  has f a i l e d  t o  n e g o t i a t e  or 

deal  i n  9ood f a i t h  w i t h  qualifying f ac i l i t i e s ,  or  has e x p l i c i t l y  d e a l t  An 
bad f a i t h  with q u a l i f y i n g  f a c i l i t i e s ,  it s h a l l  impose an appropr i a t e  pena l ty  
on the  u t i l i t y  as a p p r o v d  by section 350.127, I l o r i d a  S t a t u t e s .  
Spocif ic  Authority:  366.051, 350.127(2), 1.1. - br x.pi.unt..a: 3 6 6 . 0 ~ 1 ,  r.s. 
.isto-: BOW 10/25/90. 

25-17.0835 Wh8eliPg. - Spocif ic  Amthority: 3 6 6 . 0 5 ( 9 ) ,  350.127(2),  1.1. 
x a w  xsp10~ontbdi  3 6 6 . 0 5 ( 9 ) ,  366.0S5(3), r . t .  
Xistory: B w  9/4/83, smpoa1.d 10/4/85, fo r rwr ly  25-17.rn35. 

- 25-17.004 The U t i l i t y ' s  Obl iga t ion  to S e l l .  
Umn compliance with Rule 25-17.087, OACh u t i l i t y  s h a l l  sell energy t o  

e gua l i ty ing  f a c i l i t i e s  a t  rates which are j u s t ,  reasonable ,  and 
n o n - d i s c r i r i n a t o y .  

LW x=pi-t~d: 3 6 6 . 0 ~ ( 9 ) ,  r . t .  
l i r t o r y :  New 5/13/11, w n d b d  9/4/03, formarl?  25-17.84. 

- tpocific Authority:  3 6 6 . 0 5 ( 9 ) ,  350.127(2), r.S. 

2s-17 .OB5 Ies0n.d. 

25-17.0a6 ?eriods During which ?urchases A= not R8quir.d. 
where purchases  f r m  a qua l i fy ing  f a c i l i t y  will impair t h e  u t i l i t y ' s  

a b i l i t y  t o  g i v e  adequate  s s r v i c e  t o  t h e  rest of i t s  c u s t c a e r s  or, d u e  t o  
o p r r t i o n a l  c i rcumstances,  purchases from qua l i fy ing  f a c i l i t i o s  w i l l  r e s u l t  
i n  costs greater t h a n  those  which the u t i l i t y  r w l d  i n c u r  i f  it d i d  not  make 
s u c h  purchases, or othemism place an undue burdon on t h e  u t i l i t y ,  t h e  
u t i l i t y  shall bo relierd of its o b l i g a t i o n  under Rule 25-17.082 t o  purchase 
electricLty f r m  a qua l i fy ing  f a c i l i t y .  Thm u t i l i t y  s h a l l  a iot i fy  ,tho 
qual i fy ing  f a c i l i t y ( i e s )  prior t o  t h e  ins tance  g iv ing  r i s e  t o  those  
eonditioru.  if praeticablo. I f  p r i o r  n o t i c s  is no t  practicable, t h e  u t i l i t y  
aha l l  n o t i f y  t h e  qualifying f a c i l i t y ( i e s )  as soon as practicable rfter t h e  
fac t .  In either event  t h e  u t i l i t y  s h a l l  n o t i f y  t h e  Conmiasion, and t h e  
cana i rs ion  s t a f f  shall, upon r.quest of t h e  a f f e c t e d  q u a l i f y i n g  
f a c i l i t y ( i c s )  , i n v e s t i g a t s  t h e  u t i l i t y ' s  e l a h .  Nothing i n  t h i s  section 
eha l l  operate t o  r e l i e v e  t h e  u t i l i t y  of i t s  general o b l i g a t i o n  to  purchase 
pursuant to Rule 25-17.0a2. 
L p c i f i c  Author i ty ;  366.05(9) ,  350.127(2), ?.S. 

Xistory: gsr 5/13/81. &ended 9/4/83, f o l r e r l y  25-17-86. 
U U  1 D p l ~ n t . d :  366.05(9), ? . s a  

25-11.017 In te reoonac t ion  and Standards.  
(1) k c h  u t i l i t y  s h a l l  in te rconnec t  w i t h  any qua l i fy ing  f a c i l i t y  which: 
(a) is in its service area; 
(b) r e q u e s t s  interconnect ion;  
(e )  agrees t o  m e e t  system s t anda rds  s p e c i f i e d  in t h i r  r u l e ;  (d) 

to  pay t& cost of interconnect ion:  and 
(e) e i g n s  an interconnect ion agreement. 
( 2 )  noth ing  i n  t h i s  rule s h a l l  bo construed t o  prec lude  a u t i l i t y  from 

evalua t ing  each  request f o r  interconnection on its gm writs and modifying 
t h e  genera l  s t anda rds  specified i n  t h i s   le t o  r e f l e c t  t h e  r e s u l t  of s u c h  
M evaluat ion.  

-re A u t i l i t y  r e fuses  t o  in te rconnec t  u i t h  A q u a l i f y i n g  f a c i l i t y  
or at tempts  t o  impose unreasonable s tandards  p r r u a n t  t o  subsec t ion  (2)''of 
t h i s  rule, t h e  q u a l i f y i n g  f a c i l i t y  may p e t i t i o n  t h e  Colamission f o r  relief.  
The u t i l i t y  s h a l l  AAVS tho burdon of demonstrating t o  t h e  comission uhy 

- 
( 3 )  
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in te rconnec t ion  w i t h  t ho  q u a l i f y i n g  f a c i l i t y  should n o t  be r e w i r e d  o r  t h a t  
t h e  s t a n d a r d s  tho  u t i l i t y  seeks t o  impose on t h e  qWlifYLng faCil&tY 
pursuant  t o  auEsoctlon ( 2 )  are roasonabh .  

Upon a showing of crodit worthiness ,  t h e  qua l i fy ing  f a c i l i t y  s h a l l  
havo t h o  opt ion of making monthly i n a t a l l w n t  p a p n t s  ovor a period no 
longor than 36 months toward t h e  f u l l  cost of incorconnection. HMVO~, 
uhero t h e  qua l i fy ing  f a c i l i t y  oxe rc i aes  t h d t  op t ion  t h e  u t i l i t y  s h a l l  charge 
i n t c r e s c  on the m o u n t  owing. The u t i l i t y  s h d l l  charge much interest a t  t h e  
30-day conmercial paper rate. In any event ,  no u c i l l t y  may bear t h e  cos t  of 
in torconnrc t ion .  

( 5 )  Application for In torconnss t ion .  A qual i fy ing  f a c i l i t y  s h a l l  not 
ope ra to  o l o c t r i c  genora t ing  OquipOnt La p a r a l l e l  w i t h  t h e  u t i l i t y ' s  
o l o c t r i c  mystam without t h e  prior wr i t t on  conront  of the u t i l i t y .  ?omdl 
a p p l l e a t l o n  for i n t e r c o n n e t i o n  s h a l l  bo mado by t h o  qua l i fy ing  f a c i l i t y  
p r i o r  to  tho i n s t a l l a t i o n  of any gonoration ro l a t ed  . qu ip#n t .  This  
a p p l i c a t i o n  shall  bo accompanied by t h e  followingr 

(a)  Physical  layout drawings, i n c l u d i n g  dimensions; 
(b) A 1 1  assoc ia t ed  oquipacnt s p e c i f i c a t i o n r  and c h a r a c t e r i s t i c s  

i nc lud ing  t echn ica l  parameters ,  r a t i n g s ,  basic bpulso l evo l r .  e l e c t r i c a l  
main ono-line diagruns, schematic diagrams, system ptOt.CtLOn*, frequency, 
vo l t ago ,  cu r ren t  and in te rconnec t ion  dirturce; 

(c )  m n c t i o n a l  and logic diagrams, cont ro l  and m e o r  diagruna, 
conductor r i tes  and l ength ,  and any other relevant  data which might b. 
necessary to understand t h o  proposed system and LO bo ab10 t o  eako a 
coordinated s y s t o ;  

( d )  
( 0 )  Zxpctod radio-noire ,  harmonic qenerat ion and telephone 

i n t e r f e r o n c 8  factor; 
( f )  Synchroniring awthods; and 
( 0 )  Opera t ing / inr t ruc t ion  manuals. 

Any subs.quont chango in t h e  syrt.ra must also bo submittmd for reviou and 
w r i t t o n  apprwal p r i o r  t o  a c t u l  mdit icat ion.  Tho above w n t i o n . 4  r o v i ~ ,  
roccanundations Md approval  by t h o  u t i l i t y  do not r o l l e v e  the qual i fy ing  
f a c i l i t y  fraa c q l o t e  r o s p a n s i b l l i t y  f o r  t h e  adoquato .ngineoring demipn, 
cons t ruc t ion  and opera t ion  of t h e  qua l i fy ing  f a c i l i t y  oquiplunt and for  any 
l i a b i l i t y  f o r  i n j u r i e s  to property or pcrsona aaaociated w i t h  any f a i l u r e  eo 
perform i n  a proper and safe manner for any reason. 

( 6 )  Personnel Safe ty .  Adequate pro tec t ion  and safe opera t iona l  
procedures must bo developed and followed by tho j o i n t  system. Those 
o p e r a t i n g  procodures must bo approved by both tho u t i l i t y  and tho qual i fy ing  
f a c i l i t y .  The qua l i fy ing  f a c i l i t y  s h a l l  bo roquir.4 t o  furn ish ,  i n s t a l l ,  
o p e r a t e  And maintain i n  good order and r epa i r ,  and bo so lo ly  responsible  
for, without cost t o  t h e  u t i l i t y ,  all f a c i l i t i e r  required f o r  t h e  safe 
operation of t h e  genera t ion  mystom i n  p a r a l l e l  w i t h  t h e  u t i l i t y ' s  system. 

The qua l i fy ing  f a c i l i t y  s h a l l  permit t h e  u t i l i t y ' s  employees t o  on te r  
upon i t s  p r o p r t y  a t  any reasonable t ime f o r  t h e  purpose of inrpcc t lon  
and/or  t e s t i n g  t h e  q u a l i f y i n g  f a c i l i t y ' s  .gulpacne, f d c i l i t i e s ,  OK 
appara tus .  Such in spec t ions  sha l l  not r e l i e v e  t h e  qua l i fy ing  f a c i l i t y  from 
its  ob l iga t ion  t o  maintain its e q u i p r e n t  i n  safe And s a t i a f a c t o r y  operating 
condi t ion .  

The u t i l i t y ' s  approval  of i s o l a t i n g  devices  usmd by t ho  qua l i fy ing  
f a c i l i t y  will bo r0quir.d t o  ensuro t h a t  thoso w i l l  comply w i t h  tho  
u t i l i t y ' s  w i t c h i n g  and tagging  procedure for safe working clearances.  

(a) D h C O M e C t  Switch. A manual disconnect swi tch ,  of t h e  v i a i b h  load 
break typ., t o  provido a soparation po in t  botwaen t ho  qua l i fy ing  f a c i l i t y ' s  
genora t ion  s y s t o  And tho u t i l i t y ' s  e y s t m ,  s h a l l  bo roquir.4. Tho u t i l i t y  
will r p c i f y  t h e  l o c a t i o n  of t h e  disconnoct switch. Tho w i t c h  s h a l l  bo 
w u n t o d  separato from t h o  -tor sockot and shall bo KOaddLly accossfblo t o  

( 4 )  

Powr r . qu i r .wn to  i n  wa t t s  and vars; 
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the utility and be capable Of being locked in the open position with a 
utility padlock. The utility may reserve the right to open the switch ( i . e .  
isolating the qualifying facility's generation system) without prior notice 
to the qualifying facility. To the extent pr&cticable, however, prior 
notice shall be given. 

Any of the following conditions shall be cause for disconnection: 
1. Utility system emergencies and/or maintenance requirements; 
2. Hazardous conditioni existing on the qualifying facility's 

generating or protective equipment as detennined by the 
utility; 

3. Advetme mffectr of the quallfying facility's generation to the 
utlllty's other electric consumcrs and/or system as determlned 
by the utility; 

- 4. Iailure of the qualifying facillty to maintain any roquired 
insurance; or 
Iailurc of the qualifying facility to comply with any existing 
or future rtgulations, rules, orders or decisions of any 
goverNmnta1 or regulatory authority having jurisdiction over 
the qualifying facility's electric gener&ting equipent o r  the 
operation of such equipnant. 

(b) Responsibility and Liability. The utlllty &nd the qualifying 
faclllty shall each be responsible for its ovn facilicles. The utility and 
the quallfylng facllity shall each be responslble for ensuring adequate 
safeguards for other utility customers, utility and qualifying facility 
personnel and equlpamnt, and for the protection of ita own generatinq 
0yst.a. The utility and the qu&lifyinq facility shall each indemnify and 
save the other harmless from any and a11 claims, deaands, costs, or expense 
for lo.., damage, or lnjury to plrsons or propcrty of the other Caused by, 
arislnq out of, or resultinq from: 

1. Any aCt or omission by a p r t y  or that party'. contractors, 
agent., servants and anploy-s in connection with the 
initallation or operation of that party's generation syst- or 
the op.ration thereof in conneetion with the othor W t y ' a  
system; 

2. Any defect ln, failure of, or fault rslated to a pley'8 
generation *yet-: 

3. The negligence of a party or negligence of that party's 
contractors, agents servants and employees: or 

4. Any other event or act that is the result of, o r  prOXiQately 
caumed by, a p r t y .  

l o r -  the purpose. of this subsection, the term p r t y  shall mean either 
utllity or qualifying facillty, as the case may be. 

(e) Insuranem. The qualifying facility shall deliver to the utility, 
at least flfteen days prior to the start of any interconnection uork, a 
certlficate of lnsurance certifying the qualifying facillty'm coverage under 
a liability insurance policy issued by a reputable insurance company 
authorized to do business ln the State of Florida naming the qualifying 
facility as named lnsured, and the utility as an additional named insured, 
which policy mhall contain a broad form contractual endorsement spcif ically 
covering the liabllities accepted under this agrecmcnt arising out of the 
interconnection t o  tho qualifying facillty. or caused by operation of any of 
the qualifying facllity's equipwnt or by the pualifylng facility's fallurs 
to maintain the qualifying facility's equipent in satisfactory and safe 
operating conditlon. 

The policy providlnq much coveragm shall provide public llabllity 
insurance, including property damage, ln an mount not less than $300,000 
for each occurrence; more insurance may be required as deemed necessary by 

5. 
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t h e  u t i l i t y .  I n  addition. t h e  abovo requi red  po l i cy  s h a l l  be endorsed w i t h  
a provis ion whereby the insurance company will n o t i f y  t h e  u t i l i t y  t h i r t y  
days p r i o r  t o  t h e  effect ive da to  of c a n c o l l a t i o n  or mate r i a l  change i n  tho  

Tho qua l i fy ing  f a c i l i t y  oha l l  pay a l l  promiurns and o the r  charges  duo on 
said po l i cy  and keep r a id  pol icy  i n  forco dur ing  t h o  e n t i r e  par iod of 
interconnect ion w i t h  t h e  u t i l i t y .  . 

( 7 )  Protec t ion  and Operation. I t  w i l l  be t h e  r e s p o n s i b i l i t y  of t h e  
qua l i fy ing  f a c i l i t y  t o  provide a l l  dev ices  necessary t o  p ro tec t  t h e  
qua l i fy ing  f a c i l i r y ' s  equipnent fran damage by t h e  Abnormal condi t ions  and 
operations which occur on t h e  u t i l i t y  systacl, t h a t  r e s u l t  in i n t e r r u p t i o n s  
and r o s t o r a t i o n s  of sorvice by tho  Ut i1&ty '8  .guipnont and p.rsonn.1. The 
qua l i fy ing  f a c i l i t y  s h a l l  p ro t ec t  i ts  g e n e r a t o r  and asaociatd r q u i p w n t  
frcrs ovorvoltago, undervoltage, overload,  s h o r t  c i r c u i t s  ( i nc lud ing  ground 
f a u l t  cond i t ion ) ,  open circuit., phaso unbalance and r eve r sa l ,  over  or under 
frequency condi t ion,  and other i n j u r i o u s  mloctrical condi t ions  t h a t  may 
ariso on t h o  u t i l i t y ' s  system and any reclo8m at ta ipt  by t h e  u t i l i t y .  

The u t i l i t y  may roservo tho  r i g h t  t o  potform such test. ae it deems 
necessary t o  onsure safe and e f f i c i e n t  p ro toc r ion  and ope ra t ion  of t h e  
qua l i fy ing  f a c i l i t y ' s  equiplunt.  

(a) Lass of SOUtCo: Tho qua l i fy ing  f a c i l i t y  s h a l l  provido,  or t h e  
u t i l i t y  w i l l  provide a t  tho  qua l i fy ing  f a c i l i t y ' s  expense, approved 
pro toc t ive  equipnent necessary t o  immadiately, complotoly, and automatical ly  
disconnect t h o  qual i fying f a c i l i t y ' s  gene ra t ion  from t h e  u t i l i t y ' .  system i n  
t h o  .vent of a f a u l t  on t h e  qua l i fy ing  f a c i l i t y ' o  rystem, a f a u l t  of the 
u t i l i t y ' r  rymten, o r  loss of source on t h e  u t i l i t y ' s  syrtoo. DiScoMOCtior~  
must be completod within t h e  t b o  s p e c i f i e d  by t h e  u t i l i t y  in i ts  standard 
ooorat ino nrocodurs for its o l o c t r i c  s ~ s t m  for loss of A oourcs on the 

pc1icy. 

- =  ~ ~~ 

u t i l i t y ' ;  iystom. 
- 

This automatic d i s c o n n o c t i n ~  devico ~ A Y  b. of t h e  lprnurl or automatic 
rocloom typm and sh.11 not k cipablo of &losing u n t i l  a f t e r  sorv ieo  is 
ror torod by the  u t i l i t y .  Tho typ. m d  sire of t h e  devico s h a l l  be approved 
by tho  u t i l i t y  depnding upon t h o  i n e t a l l a t i o a .  Adoquato t o s t  da t a  or 
t echn ica l  proof t h a t  t h e  devico wets t h o  rbovo c r i t o r i A  m4.t be supplied by 
t h e  qua l i fy ing  f a c i l i t y  t o  t h e  u t i l i t y .  The u t i l i t y  s h a l l  approve a device 
t h a t  w i l l  pcrform t h e  abovo funct ions at  m i n h l  Capi ta l  and opcra t ing  Costs 
t o  t h e  qua l i fy ing  f a c i l i t y .  

( b )  Ccerdination and Synchronization. The qua l i fy ing  f a c i l i t y  s h a l l  be 
rosponrible  for  coordznation and #ynChrOnAZJtiOn Of t h o  qua l i fy ing  
f a c i l i t y ' s  oquipmcnt v i t h  tho  u t i l i t y ' s  electrical systam. And assumes ~ 1 1  
r e s p o n s i b i l i t y  for  dun69e t h a t  may occur froca improper coordinat ion or 
synchronizat ion of t h e  generator wi th  t h e  u t i l i t y ' s  systea.  

(e)  E lec t r i ca l  Charac ta r i s t ies .  Singlo phase generator 
in te rconnec t ions  w i t h  t h e  u t i l i t y  are pezmi t ted  a t  pawe+ l e v e l s  up t o  20 XU. 
?or purer levels exceeding 20 KW, a t h r e e  phaso balanced interconnect ion 
w i l l  normally be reguirod. ror t h e  pirpo8e of CAlCUhting connected 
generat ion,  1 horaeFJWr .qual# 1 k i l o v a t t .  Tho qua l i fy ing  f a c i l i t y  s h a l l  
interconnect v i t h  t h e  u t i l i t y  a t  t h e  vol tage  of t h e  a v a i l a b l e  d i s t r i b u t i o n  
or t h o  t ransmission l i n e  of t h e  u t i l i t y  f o r  t h e  l o c a l l t y  of the  
interconnoct ion,  and s h a l l  u t i l i t o  one of thm standard connections ( s inglo  
phaso, threo phaeo, vy., d e l t a )  as a p p r o 4  by t h e  u t i l i t y .  

Tho u t i l i t y  m y  resomo the  r i g h t  t o  r.priro a separate transformation 
and/or r e r v i c e  for a qual i fy ing  f a c i l i t y ' s  genera t ion  mystem, a t  tho  
qua l i fy ing  f a c i l i t y ' s  expense. Tho qua l i fy ing  f a c i l i t y  o h a l l  bond a11 
n e u t r a l s  of t h e  qual i fying f a c i l i t y ' s  sy8trap t o  t h o  U t i l i t y ' s  neut ra l ,  and 
s h a l l  i n r t a l l  a scparato driven ground wi th  a r e s i s t a n c e  va luo  whlch s h a l l  
Eo determined by t h e  u t i l i t y  and bond this qround to t h e  qua l i fy ing  
f a c i l i t y ' s  system neutral .  
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( d )  Exceptions. A q u a l i f y i n g  f a c i l i t y ' s  genera tor  having a capac i ty  

produce power i n  excess of 112 of t h e  m i n i m u m  u t i l i t y  customer 
requirements of  t he  in t e rconnec ted  d i s t r i b u t i o n  or 
t ransmission c i r c u i t ;  or - 2.  produce pouer flws approaching or exceeding t h e  thermal 
capac i ty  Of t h e  connected u t i l i t y  d i s t r i b u t i o n  or t ransmiss ion  
l i n e s  or t ransformers ;  or 

3. adversely a f f e c t  t h e  ope ra t ion  of t h e  u t i l i t y  or o t h e r  u t i l i t y  - cus taner ' s  vo l t age ,  frequency or overcur ren t  c o n t r o l  and 
p ro tec t ion  devices :  or 

4.  adversely aLfect t h e  q u a l i t y  of service t o  other u t i l i t y  
customers; or - - 5. interconnect  a t  vo l t age  l e v e l s  g r e a t e r  than  d i s t r i b u t i o n  
vol tages ,  

w i l l  require  more c m p l e x  in t e rconnec t ion  f a c i l i t i e s  as deemed necessary by 
t h e  u t i l i t y .  - ( 8 )  Quality of s e r v i c e .  The q u a l i f y i n g  f a c i l i t y ' s  generated 
electricity s h a l l  meet t h e  fo l lowing  minimum gu ide l ines :  

r a t ing  t h a t  can: 
1. 

(a )  frequency. The g o v e r n o r - c o n t r o l  on t h e  prime mover s h a l l  be 
capable of maintaining t h e  gene ra to r  o u t p u t  frequency wi th in  l i m i t s  for 
loads from no-load u p  t o  rated output .  The l i m i t s  for frequency s h a l l  be 60 
her t z  (cycles per second),  p l u s  or minus a n  ins tan taneous  v a r i a t i o n  of less 
than 1 N .  

The r e g u l a t o r  c o n t r o l  s h a l l  be capable of maintaining t h e  
generator  output VoltapO w i t h i n  limits for loads fros no-load up to  ra t ed  
oYtmt. The l b i t s  for  v o l t a g e  s h a l l  be t h e  nominal ope ra t ing  vol tage  

(b) Voltage. 

~~~ 

1 e v L J  plus or minus SN. 
- . . - 

I C )  Harmonics. The ou tpu t  s i n e  wave d i s t o r t i o n  s h a l l  b. deemed 
a c c e p t h e  when it dams not h ive  a h i g h e r  conten t  (root wan square) of 
h a r w n i c s  than t h e  u t i l i t y ' .  normal ha raan ic  content a t  t h e  in te rconnec t ion  
point.  

( d )  POwr Factor.  The q u a l i f y i n g  f a c i l i t y ' s  genera t ion  8yBtom s h a l l  k 
designed, operated and c o n t r o l l e d  t o  p rov ide  r e a c t i v e  p e r  r e q u i r e w n t s  
from 0.85 lagging t o  0.8s l e a d i n g  pMr factor. Induction gene ra to r s  s h a l l  
have s t a t i c  capac i to r s  t h a t  provide a t  l e a s t  85\ of t he  magnetizing cur ren t  
requirements of t h e  induc t ion  genera tor  f i e l d .  (Capacrtors s h a l l  not be so 
l a rge  as t o  p m r t  s e l f - e x c i t a t i o n  of t h e  q u a l i f y i n g  f a c i l i t y ' s  generator  
f i e l d  1. 

(e) DC Generators. Direct c u r r e n t  generators may be operated i n  
p a r a l l e l  with t h e  u t i l i t y ' s  systam through a synchronous inve r to r .  The 
i nve r t e r  m u s t  meet a l l  criteria in t h e s e  r u l e s .  

( 9 )  Metering. The a c t u a l  metering equipncnt  requi red ,  i t s  vol tage 
r a t ing ,  number of phases ,  site, c u r r e n t  t ransformers ,  p o t e n t i a l  
t r a n s f o r w r s ,  number of Lnputs and associated l ~ c m o r y  is dependent on t h e  
type, s i z e  and loca t ion  of t h e  electric service p r o v i d d .  I n  SitUAtiOn. 
uhere pawer may f l o u  both i n  and o u t  of t h e  qua l i fy ing  f a c i l i t y ' s  system, 
paver flowing i n t o  t h e  q u a l i f y i n g  f a c i l i t y ' s  sys t em w i l l  be measured 
separa te ly  from puer f lowing o u t  of t h e  q u a l i f y i n g  f a c i l i t y ' s  system. 

The u t i l i t y  w i l l  p rovide ,  a t  no a d d i t i o n a l  Cost t o  t h e  qua l i fy ing  
f a c i l i t y ,  t h e  metering e q u i p a e n t  necessary t o  meaeure capac i ty  and energy 
d e l i v e r i e s  t o  t h e  q u a l i f y l n g  f a c i l i t y .  The u t i l i t y  w i l l  provide,  a t  t h e  
qua l i fy ing  f a c i l i t y ' s  expense,  t h e  necessary a d d i t i o n a l  metering equipnent 
t o  measure energy d e l i v e r i e s  by t h e  q u a l i f y i n g  f a c i l i t y  t o  t h e  u t i l i t y .  

(10) Cost Respons ibf l l ty .  The q u a l i f y l n g  f a c i l i t y  is requ i r ed  t o  bear 
a l l  c o s t s  assoc ia ted  w i t h  t h e  change-out, upgrading or add i t ion  of 
pro tec t ive  devices ,  tranmformcrs,  l i n e s ,  s e r v i c e s ,  meters. eui tchos,  and 
a s s o c i a t d  equiprunt  and dev ices  k y o n d  t h a t  which w u l d  b. required t o  
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provide normal service t o  t h e  q u a l i f y i n g  f a c i l i t y  i f  t h e  q u a l i f y i n g  f a c i l i t y  
were a non-generating customer. T h e m  c o a t s  s h a l l  be paid  by t h e  q u a l i f y i n g  
f a c i l i t y  t o  t h e  u t i l i t y  f o r  a11 material and l abor  tha t  i a  required. P r i o r  
t o  any work be ing  done by t h e  u t i l l t y ,  t h e  u t i l i t y  a h a l l  supply t h e  
qua l i fy ing  f a c i l i t y  w i t h  a w r i t t e n  c o a t  osrimate of a11 i t a  r equ i r ed  
a r t e r i a l s  and labor and an os t ima to  of t h e  d a t e  by which c o n s t r u c t i o n  o f  t h e  
interconneet ion w i l l  be canpleted.  t h i a  e a t i m a t e  s h a l l  be provided to  t h e  
qua l i fy ing  f a c i l i t y  within 60 day# a f t e r  t h e  qua l i fy ing  f a c i l i t y  s u p p l i e s  
t h e  u t i l i t y  w i t h  i t a  f i n a l  e l e c t r i c a l  plans.  The  u t i l i t y  aka11 a la0  provide  
p r o j e c t  t h i n g  and f e a s i b i l i t y  i n f o m a t i o n  t o  t h e  qua l i fy ing  f a c i l i t y .  

(11) .Lath u t i l i t y  s h a l l  submit t o  t h e  Eoomiaeion, a s t anda rd  agreement 
f o r  i n t e rconnec t ion  by qua l i fy ing  facLli t ios  as part of t h e i r  standard o f f o r  
c o n t r a c t  or c o n t r a c t #  requi rcd  by Rulo 25-17.0832(3). 
Smdfie Autharitr: 366.051. 350.127(2), F . 8 .  _c - _ _ _ _ -  ~ . . .  
Llr 1 m p l u s n t . d :  -566.051. ?.S. 
Xir toq r  Wsr 9/4/83, f o r l s r l y  25-17.87, -ended lOJ25190. 

25-17.088 Zransr iaa ion  Somico for Q u a l i f y h g  ? a C i l i t i s a .  
S p a c i f i c  Authori ty:  350.127(2), 366.051, ?.S. 
L a w  1mplusn t .d :  366.051, 366.04(3), 366.055(3),  P.S. 
Xistoryr  lieu 1014/85, f o r a s r l y  75-17.88, &ended 213187. Repealed 10/25/90. 

Tr.ncmisaion s e r v i c e  N o t  R0quir.d f o r  Pdf -Se rv ice .  
Spocifie Authori ty:  350.127(2), 346.05(1), 1 , s .  
L.u 1 r p l u a n t . d :  366.05(9), 366.04(3), 366.055(3), ?.L. 
l i a t o r y :  

25-17.0882 

Reu 10/418S, f o r r o r l y  25-17.882, Repealed 10/25/90. 

25-17.0883 ConditiOnB Requiring TrAn#li#CfOE Ssrrlco f o r  Se l f - se r r i co .  
Publ ic  u t i l i t i e a  are requi red  t o  provido  t ransmission and d i s t r i b u t i o n  

services t o  onable a re tai l  customer to  t r ansmi t  eloctrical pdor gonoratod 
a t  one l o c a t i o n  to tho custcnIor’a f ac i l i t i o s  a t  . no the r  l o c a t i o n  whon +ha 
provis ion  of s u c h  sorrice ud its a s s o c i a t e d  chugom, tern, and o t h e r  
cond i t ions  are not reaaonlbly pr0joet.d to  r a s u l t  In higher  cost oloetric 
ae rv ice  t o  t h e  u t i l i t y ’ s  qoneral  body of r o t a i l  and uholmaalo cussO(D.rs or 
advoraely affect  t h e  adequacy or r e l i a b i l i t y  of e l o c t r i c  8erVLCO t o  a11 
customers. The determinat ion of Wh8th.r t ransmiss ion  a r r v i c e  for self 
s e r v i c e  is l i k e l y  t o  r e s u l t  in higher  cost oleetric s e r v i c e  cnry bo made 
us ing  coat effectivmneaa methodology employed by t h e  Comnission i n  
eva lua t ing  conservation prqrM of t h e  u t i l i t y ,  adjuated A8 a p p r o p r i a t e  t o  
r e f l e c t  t h e  q u a l i f y i n g  f a c i l i t y ’ s  c o n t r i b u t i o n  t o  t h e  u t i l i t y  f o r  standby 
sstvice and wheeling charges,  o tho r  u t i l i t y  propram Costs, t h e  fact t h a t  
qua l i fy ing  f a c i l i t y  #elf-aesvice pcrfonnance can be p r e c i s e l y  metered and 
rwnitored,  and t a k i n g  i n t o  cons ide ra t ion  t h e  unique load c h a r a c t e r i s t i c s  of 
t h e  q u a l i f y i n g  f a c i l i t y  cocopared t o  other conacrvation program.  
S p e c i f i c  Authori ty:  366.051, 350.127(2), ?.S. 
l a w  1mplement.d: 366.051. ?.S. 

- 

a i c t o q r  IOW i o i i 5 1 ~ 0 .  

25-11.089 Trans r i aa ion  Lerrics f o r  Qualifying I a c i l i t i o a .  
(1) upon r equoa t  by a qua l i fy ing  f a c i l i t y ,  each elsctric u t i l i t y  in Flor ida  
s h a l l  provide,  s u b j e c t  to  t h e  p rov i s ions  of subaect ion 53) of t h i s  ru l e ,  
t ranamiaaion service to  wheel a s -ava i l ab le  oncrpy or f i r m  onergy And 
capac i ty  producod By a QualLfying I a c i l i t y  from t h e  GUllifyLng F a c i l i t y  t o  
another electric u t i l i t y .  

( 2 )  Tho ratos, toma, and eond l t ion r  f o r  transmission ~ o N L c . ~  as 
described i n  subsec t ion  (1) and i n  Rule 25-17.0883 which arm providod By an 
Lnveator-owned u t i l i t y  a h a l l  bo thoae approved by t h e  ?ederal tnergy 
Regulatory Cemmlssion. 

7 
7 
I 

- 

I 
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( 9 )  An electric u t i l i t y  hay deny, c u r t a i l ,  or d i scon t inue  t ransmiss ion  
s e r v i c e  t o  a Qualifying F a c i l i t y  o n  4 non- dimcriminatory b a s i s  i f  t h e '  
p rovis ion  of s u c h  s e r v i c e  would advermely a f f e c t  t h e  sa fe ty .  adequacy, 
reliability, O r  Cost of prov id ing  e l e c t r i c  s e rv i ce  t o  t h e  u t i l i t y ' s  gene ra l  
body o f  r e t a i l  and wholesale customers. 
C p o c i f i c  Authority: 366.051. 350.127(2), 1 . 5 .  
L.r Impluen t rd :  366.051, 366.055(3),  I.S. 
X i s t o q :  Ner l O f l S f 9 0 .  . 

25-17.090 I r s e r r d .  

25-17a091 GsVOmmntA1 P o l i d  Waste A d  o p a c i t y .  
(1) Dofin i t ions  end A p p l i c a b i l i t y $  

-(a) 'Solid Yasto I ' a c i l i t y '  means a f a c i l i t y  owned or o m r a t e d  by, or on 
b e h a l f  Of, local qovomment, t h e  prrpose of which is t o  d ispose  of molid 
vas te .  AS t h a t  term is d e f i n e d  i n  section 403.703(13), ?la.  S t a t .  (1988) ,  
and t o  penerato o l o c t r i c i t y .  

A f a c i l i t y  i s  owned by or operated on behalf o f  a local qcrvernnent 
i f  t h e  p w r  purchase agreement i s  between t h e  .local govermcnt  and the  
o l e c t r i c  u t i l i t y .  

& s o l i d  W a l t .  f a c i l i t y  s h a l l  include a f a c i l i t y  which is mt owned 
or operated by A l o c a l  q o v e r m e n t  b u t  is oporated on its k h a l f .  When t h e  
parer purchase aqreenrcnt i s  k t w e n  a non-governmental e n t i t y  and a n  
oloctric u t i l i t y ,  t h e  f a c i l i t y  is oparatod by a p r i v a t e  e n t i t y  on t e h a l f  of 
A local q o v e r ~ u n t  i f :  

1. One or more local governments have e n t e r e d  i n t o  a long-term 
aqrecmcnt w i t h  t h e  p r i v a t e  e n t i t y  f o r  t h e  d isposa l  of s o l i d  
waste f o r  which t h e  l o c a l  qove r rwn t s  are rosponr ib le  and t h a t  
~ q r e e m c n t  h a s  a term a t  l e a s t  as l ong  A. t h e  term of  t h e  
Contract f o r  t h e  purchase of anergy And capac i ty  from t h e  
fACil i ty;  and 

2. Tho Cotmission dotorminos thoro  is no undue r i s k  *sed on 
t h o  o l o c t r i c  r ~ t o p a y e r s  of t h o  pltChASing u t i l i t y ,  basd on: 
a. The local qovernnrn t ' s  acmptance  of r e s p o n s i b i l i t y  f o r  

t h e  p r i v a t o  o a t i t y ' r  pcr form~nco of t h e  power purchase 
contract ,  or . .  

b. Such other f a c t o r s  am t h e  Coomission deema appropr i a t e ,  
i nc lud ing ,  without  l imi t a t ion ,  t h e  issuance of bonds b y  
t h e  local governwnt  t o  f inance all, or a Dubstanrial  
po r t ion ,  of t h e  costs of t h e  f a c i l i t y ;  t h e  r e l i a b i l i t y  of 
t h e  o o l i d  waste tochnology; and t h e  f i n a n c i a l  c a p a b i l i t y  
of the p r i v a t e  owner and o p r a t o r .  

The requiremenem of subparaqraph 2 s h a l l  be s a t i s f i e d  i f  . a  
local governmcnt d e a c r i k d  i n  subparagraph 1 enters i n t o  an 
agreement w i t h  t h e  prrchasinq u t i l i t y  providing t h a t  i n  t h e  
ovent  of a d e f a u l t  by tho  p r i v a t e  e n t i t y  under the  p o w e r  
prrchaae c o n t r a c t ,  t h e  loca l  q o v e r m n t  s h a l l  perform t h e  
p r i v a t e  e n t i t y ' s  obligation., or cauae them t o  bc performed, 
for t h e  remaining term of t h e  c o n t r a c t ,  and s h a l l  not seek t o  
r e n e q o t i a t e  t h e  pover purchase c o n t r a c t .  

(d )  Thim tu10 s h a l l  apply  t o  a11 con t rac t s  for  t h e  purchase of enerqy 
or capac i ty  froln r o l i d  waste facil i t ies ontersd  i n t o ,  o r  r enego t i a t ed  as 

( 2 )  Except aa provided i n  subsect ions (3) and ( 4 )  of t h i s  r u l e .  t h e  
p rov i s ions  of Rulom 25-17.080 - 25-17.089, Flor ida Adminis t ra t ive Code. are 
app l i cab la  t o  c o n t r a c t s  for t h e  purchase of energy and capac i ty  from a s o l i d  
vaete f a c i l i t y .  

(b)  

( C )  

I ', 

3. 

- providod i n  subsec t ion  ( 3 ) ,  after October 1, 1988. 
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( 3 )  Any s o l i d  waste f a c i l i t y  which has an e x i s t i n g  f i r m  energy and 
capac i ty  con t r ac t  i n  e f f e c t  before  October 1, 1988, s h a l l  have a one-tLme 
op t ion  t o  r e n e g o t i a t e . r h a t  con t r ac t  t o  inco rpa ra t e  any or a11 of t h e  

Thim provision. of subaection ( 2 )  and ( 4 )  i n t o  t h e i r  c o n t r a c t .  
renegot ia t ion  e h a l l  be bamed on t h e  u n i t  t h a t  t h e  contract vas designed t o  
avoid but applying t h e  most recent Conmiomion-approved cost estimates of 
Rule 25-17.0832(5)(a), Flor ida Administrative Code, f o r  t h e  same u n i t  t ype  
And in-service year  t o  determinc the  u t i l i t y ' .  va lue  Of avoided Capacity 
over  t h e  remaining term of t h e  cont rac t .  

( 4 )  Becaunc sec t ion  377.709(4), Fla .  S t a t . ,  r e q u i t e l  t h e  l o c a l  
government t o  refund ea r ly  capac i ty  payments should a solid waste f a c i l i t y  
be abandoned, c losed  down or renderrd i l legal ,  a u t i l i t y  may not  r e q u i r e  
r i sk - r e l a t ed  qua ran two  am requi red  ln Rule 2547.0832, p u a g r a p h  ( Z ) ( c ) ,  
(Z)(d), (3)(e)8, and ( 3 ) ( f ) l .  However, a t  its Option, A solid *note  
f a c i l i t y  may provide such r i s k  r e l a t e d  guarantee.  

Nothing i n  t h i s  r u l e  shall preclude a s o l i d  uamte f a c i l i t y  fram 
e l e c t i n g  advance capac i ty  payments authorized pursuant  t o  s e c t i o n  
377.709(3)(b) ,  F.S., vhich advanced capac i ty  paymants s h a l l  k i n  l i e u  Of 
f i h  capac i ty  payments othervise authorized purnuant t o  t h i s  rule and Rule 
25-11.0832, P.A.c. The provis ionr  of subsect ion ( 4 )  are a p p l i c h l e  t o  s o l i d  
waste f a c i l i t i e s  e l e c t i n g  advanced capac i ty  payments. 
Spec i f i c  Authority:  350.127(2), 377.109(5), F.S. 
L a w  Impluented:  
Eictory:  

( 5 )  

366.051, 366.055(3), 377.709, ? . S a  

Mer 8/8/85, formerly 25-17.91, Amended 4 / 1 6 / 8 9 .  10/25/90. 
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