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TO: JOE GARCIA, CHAlRMAN 
J. TERRY DEASON, COMMISSIONER 
SUSAN F. CURK, COMMISSIONER 
JULIA JOHNSON, COMMISSIONER 
E. LEON JACOBS, COMMISSIONER 
WILLIAM TALBOTT, EXECUTIVE DTRECTOR 
JAMES WARD, DEPUTY EXECUTIVE DIRECTOWADM. 
MARY BANE, DEPUTY EXECUTIVE DIRECTOWTECH. 
ROB VANDMZR, G E N U  COUNSEL 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
TIM DEVUN, DIRECTOR OF AUX)I?WG & FINANCIAL ANALYSIS 
WALTER D'HAESEIEER, DIRECTOR Of COMMUNXCATIONS 
STEVE TRIBBLE, DIRECTOR OF ADMlNISTlUTIQN 
BEV DEMJZLO, DIRECTOR OF CONSUMER AFFAIRS 
JOE JENKINS, DIRECTOR OF ELECTRIC & GAS 
DAN HOPPE, DIRECTOR OF RESEARCH & REGULATORY REVIEW 

R OF RECORDS & REPORTING 
OF WATER AND WASTEWATER D B  FROM DAVlD E. SMITH, DIRECTOR OF APPEALS 

RE: TIME WARNER A X S  OF FLORIDA, L.P. V. FLORIDA PUBLIC SERVICE 
COMMISSION, CASE NO. 4198 CV 62-RH, U.S. DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA, TALLAWASSEE 

Attached is a copy of Judge Hinkle'e Order granting aummary 
ACK -judgment for the Cornmission in the above case. Time Warner brought 

t he  suit when it was denied intervention in the BellSouth-MCI/AT&T 
arbitration proceedings to set permanent UNE rates. Time Warner MA - 

APp - had claimed t h a t  because it had negotiated agreements with 
BellSouth that tied i t a  UNE rates to those set in the MCI and AT&T CPF - agreements, it should be allowed to participate in the Commission 

m u  - proceedings. Alternatively, T i m e  Warner asked the Commission to 
CTR conduct a generic proceeding to a e t  UNE rates for BellSouth. 
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In the 
t h e  right 
Telecommuni 
rfghtst had 

federal district court, Time Warner claimed that it had 
tu participate at the Commission under the 

catione A c t  of 1996 (the Act) and that  its due procaaa 
been violated by its exclusion. ACSI, which aleo had 

Bought intervention at the  Conmission, jained the federal suit as 
plaintiff-intervenor. After Time Warner moved for summary 
judgment, the  Commisaion countered w i t h  a motion to dismiss and 
crass-motion €or s u m r y  judgment. The Court granted t h e  
Commfetsian'e motion. 

The Court concluded t ha t  4 7  U.S.C. g 2 5 2 ( e ) 6  of the Act ,  that 
allowrs federal court review of state commission-approved 
arbitration agreements, provided a no basis for  review of Time 
Warner's denial of intervention. The Court found, however, that it 
had general federal question juriadiction wdsr 28 U.S.C. 11331 to 
entertain Time Warnnr'e3 due process claim against individual 
Commissioners. As for  Time Warner's attempt to name the agency a 
defen-t, the Court determined that such a rJuit w a ~  barred by the 
Eleventh Amendment. That Amendment prohibite eui ts  against states 
in federal court. 

In rejecting Time Warnerrs due process claims, Judge H f n k l e  
likened Time Warner'B and ACSI'a positfun to that of a borrower 
who, having negotiated a loan t i ed  to the discount rate, then 
claimed a right to participate in Federal Rarserve Board proceedings 
because the Board's actions affecta interest rates Time Warner' B 
and ACSI's voluntary agreements to true-up VEJE rates based on the 
AT&T and MCI arbitrations provided 110 baais far a claim of 
deprivation of due process, 

Judge H f i n k l e ' s  opinion vindicates the C o m m i e a i m ' s  
interpretation of it Act as not contemplating third-party 
internention in arbitration proceedings. It also establishes that 
t h e  Court will narrowly consttrue its jurisdiction to review 
Commission actions under the Telecommunications A c t .  Apparently,, 
the judge fsalm that 47 U.S.C. B 252(e) ( 6 )  does not provide an open 
door to the federal court house fox review of every action taken in 
eulfilling the A c t ' s  requirements. 
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IN TEE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

TIME WARNER &4S OF FLQRIDA, I;. 2 .  I 

Plaintiff 

-v . CASE NO. 4 : 9Bcv62-W 

d 

ORDER GRANTIN G SUPPIAR Y 3uOGME MT FOR DEFENP ANTS 

BB tsla s LQ T i m e  Warner, and t h e  
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Time Warner sought to intervene in the Florida Public 

Gcr-clude f u r t h e r  that the Commission’s denial  of 

I; 3 - 



intervention violated neither the  Tclecomunica t ions  Act , n o r  

the Due Process Clause, I t h u s  g ran t  the motion to dismiss 

cr f a t  summary judgment. 
U 

Backaround - The Ag;roeme n t s  

for sf s uti? ag re erne n ’e 

to the s ta te .  ission fsf 

Neither si& petitiondd t h e  
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agreement on September 2 4 #  1 % 9 S .  

The par t ' i es  later voluntarily entered, and the 

Csmissiozz approved, an amendment to the  agreement under 

"true Up7f  



Parties agree  that the prices r e c t e d  here ig  
shall be "trued-up" ( u p  om: down) ba on final 
prices e i t h e r  determined by fur ther  agreement or 
by a final order ( i n c l u d i n g  a n y  appeals) o f  t h e  

t public seavice commission ar o the r  bady 
jurisdiction over  the subject matter of  

t h i s  Rmsndrnent, which final order 
criteria cmta ined  in paragraph 4 
"trze-up" will consis, t  of  mmparing the actual 
vclumes a d  demand far each item, t o g e t h e r  w i t h  
t h e  pr ice  associated with such  iter b y  this 
Amendment, w i t h  the f i m l  prices determined for 
each item. Each p a r t y  shall keep its own records 
upar! - which a "true-up" c m  be based and a r i y + f i n a l  
pa :men t f I ane p a r t y  to t%e other shall be Ir, an 
amount agreed upon by t h e  Zart ies  based on such 
records, IC the  event csf any disagrsemeat as 
between t h e  r e c D r d s  or L <-?.e nar t i z s  regarding t h e  
a m ~ c n t  of s u c h  ' ' t t ~ ~ - ~ p " ,  the Part ies  agree that 
t h z  bcdy ksvlr,g jurFsbt:'i~n J V E Z  ths xaLter f3,r 
:he 3tr"fectsd stctes z k - a l i  be C ~ L - S ~  *+OR :a 

h differences, cz t h a z  t h e y  will submit 
the r n ~ ~ t e r  to ccillzI'r.ercizL arbitratlcn in accordance 
with t h e  t9rrnr.s c o n t a i n e d  in S e c t i c n  XXV of t h e  

. -  

. -  

.F , r i t2rconnerslor l  hgr.ee?Ien+, . 

Paragraph 4, i n  t t lrn,  
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implementing rules and rcgulatiansr provided t h a t  
such Rct and such regulations a r e  in e€fect at the  
time of t h e  f i n a l  o r d e r .  

Y 

I C )  It shall. include as an i s s u e  the 
geographic &averaging of unbundlad element ratesp 
which deaveraged ra te s ,  if any are required by 
said f i n a l  O F ~ W ,  shall Eorm the hasis of ariy 
true-up. /' I* 

that the affect-of t h e s e  

t PQe i s  tk?d,t races 3e 1 I h 

a r  scuthern 

! 



In 4 7  U . S . C .  3 

e s  tab1 i she  s f bderal 

252 ( e )  1 6 ;  I :he Telecommunications A c t  

jurisdiction af any actisn challeng-ing a 

’‘ddetsrmination” of  a state mmmizsion ”unde r  this seetinn, 

t h a t  is, u n d e r  4’7 U . S . C .  S 2 5 2 .  The d e n i a l  

* .  

th@ 

ta interverre was n o t  a 

ir: 5 252 

o.f T i m  Warner# 3 

“de te rrnin,a t i o n  

The 
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Nothing  i n  federal Law p r o v i d e s  T i m e  Warner or ACSS any 

riq5t to intervene i n  FSorida P u b l i c  Service Commission 

as those at issue. The Telecammunicatfons 

Act prav ides  for arbitration befor@ t h e  Csmiss ion  h.etwean 

parties to a negotiaticn, but neither Time Warner ar ACSI 

' Si rn iLap ly ,  Rule 02 Civil Procedure  2 4  is 
inapplicable to, 
G o m i s s i o n .  See Fed. R .  Civ. P .  1. 

ngs  in t h e  F l o r i d a  Public Service 



u n d e r  such cTrcurnstances.  Any c c n t r a r y  .claim would 4e 

f r i v q l g u s ,  and Tima War~er and A C S I  advance no such claim. 

T i m e  Warner and AC5I  do as%ert, h a w e v ~ r F  t h a t  t h e y  will 

be af fec ted  the decision, because 

of t h e  t r u e  up clauses f r :  their own 5tg'raemezts. I f  50, zbis 

is no.t an e f f e c t  imposed O,I? Time Warner OP ACSI u n d e r  calor 





1) T7iME W M E R  AXS UF FLWDA,  L.P.,  

ll V 

FLORIDA PW3UC SERVICE 
COMMlSSIQN, et ai., 

- ~ _ _ _ _ _  

IJ Juty V d c t .  This action came W o r e  the Court and a jury with the judicial OFfIcer named above presiding, 
The issues have been bid and the jury has reodered its verdict. 

S Decishn by (hurt. This aetion came to trial or hearing before the Court with the judge (magistrate judge) 
named above presiding. The issues have b e n  tried or heard and a decision has been rendered. 

II IT rs ORDERED AND ADJUDGED 

Copies mailed to: TunnicIiff, Auger, Dunbar, Smith, Caldwell, 
Findley 


