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Attached is a copy of Judge Hinkle’s Order granting summary
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ACK . judgment for the Commission in the above case. Time Warner brought
AFA the suit when it was denied intervention in the BellSouth-MCI/AT&T
arbitration proceedings to set permanent UNE rates. Time Warner
APP —_ had claimed that because it had negotiated agreements with
CAF BellSouth that tied its UNE rates to those set in the MCI and AT&T
agreements, it should be allowed to participate in the Commission
CMU proceedings. Alternatively, Time Warner asked the Commission to
CTR conduct a generic proceeding to set UNE rates for BellSouth.
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In the federal district court, Time Warner claimed that it had
the right to participate at the Commission wunder the
Telecommunications Act of 1996 (the Act) and that its due process
rights had been violated by its exclusion. ACSI, which also had
sought intervention at the Commission, joined the federal suit as

plaintiff-intervenor. After Time Warner moved for summary
judgment, the Commission countered with a motion to dismiss and
cross-motion for summary judgment. The Court granted the

Commission’s motion.

The Court concluded that 47 U.S.C. §252(e)6 of the Act, that
allows federal court review of state commission-approved
arbitration agreements, provided a no basis for review of Time
Warner'’s denial of intervention. The Court found, however, that it
had general federal question jurisdiction under 28 U.S.C. §1331 to
entertain Time Warner’s due process claims against individual
Commissioners. As for Time Warner'’s attempt to name the agency a
defendant, the Court determined that such a suit was barred by the
Eleventh Amendment. That Amendment prohibits suits against states
in federal court.

In rejecting Time Warner’'s due process claims, Judge Hinkle
likened Time Warner’s and ACSI’‘s position to that of a borrower
who, having negotiated a loan tied to the discount rate, then
claimed a right to participate in Federal Reserve Board proceedings
because the Board’s actions affects interest rates. Time Warner'’s
and ACSI’'s voluntary agreements to true-up UNE rates based on the
AT&T and MCI arbitrations provided no basis for a claim of
deprivation of due process.

Judge Hinkle’s opinion vindicates the Commission’s
interpretation of it Act as not contemplating third-party
intervention in arbitration proceedings. It also establishes that
the Court will narrowly construe its jurisdiction to review
Commission actions under the Telecommunications Act. Apparently,
the judge feels that 47 U.S.C. § 252 (e) (6) does not provide an open
door to the federal court house for review of every action taken in
fulfilling the Act’s requirements.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

TIME WARNER AXS OF FLCRIDA, L.Z.,

PlainkrtbE,
V CASE NOC. 4:98
FLORIDA PUBLIC SERVICE

PSR AR S T AT }
AMT SSTON t al
s b L L ST NN vl S o B N r
- 2 )
Larancs 5
Defendants

ORDER GRANTING SUMMARY JUDGMENT FOR DEFENDANTS

This action arises from a contract entered between
plaintiff Time Warner AXS of Florida, L P, and BellSouth
Telecommunicatiens, Inc Under the contract, BellSouth
provides talecommunications services to Time Warner, and the
srice BellSouth ultimately recsives from Time Warner for
~artain of those services may depend on the price the
Tlorida Public Service Commission establishes as the price
to be charged by BellSouth te zZther companles for the same
services //
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Time Warner sought to intervene in the Florida Public
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rice Commission proceeding in which the determination was
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Time Warner alleges in this lawsuit that the

faderzl Telscommunicaticns Act of 1996 and the Due Process
Mange o5 zhe United Staves Cezmstitunion Time Warner nas
flanaesd g3 defaendants the Commissicon ang 18 Individuat
~cmmlissicners. American Communicatiéons Services, Inc.

RS which like Time Warner entered a coentract with
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Bel”_Scuth was allowed to charge other companiss, nas

inTtsrvened a3 a plaintifc.

Defendants have movaed to dismiss the complaint or for
summary judgmernt. Defendants assert the court lacks
jurisdiction, that the action is barred by the Elevencth
Amendment, and that Time Warner’s claims are unfounded on
the merlts. I concdlude that <He Ccocur: has Jjurisdictien 3Sver

2 claims against the individual commissiconers but that the

i

tself has Eleventh Amendment immunity.
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rvention violated neither the Telecommunications Act nor
the Due Process Clause. I thus grant the motion to dismiss

#

cr Ior summary judgment

Background - The Agreements

The Teleccommunicaticns Act, which seeks to open local
telepnone service tc competition, allows an incumbent local

axchange carrier such as BellScuth and any other carrier to

negotiate a wvoluntaryv agreement under which the local
gxchange carrier will provide interconnection, services or

nertwork =2lsasments to the otrier carrier. Sas 47 U.5.C. §
PR m AR 1 - - - 1 P
s2:ayil1ly., The Act also allows any party who has made or
receivaed a reguest for negotiation of such an agreement Lo
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Any such agreement, whether adcpted by negotiaticn or

arbitration, must be submitted to the state commission for

On June 1, 1996, Time Warner entered into a negotiated




agreement on September 24, 1996.
The parties later voluntarily entered,

Commlission

and the

which they would adjust or “true up” interim rates for
cerzain unbundled network elements (“UNEs”). For the
elements subject te the “true up,” the amendment provides:
ist of ceomparing the actual
[], Ttogether with
ssm by Lhnis
determinec for
p 1ts own records
b1 d and any ILinal
o e o sther shall be in an
eed upcn by ies based on such
records. In the event of any disagreement as
between the records or the Parties regarding the
amount of such “true-up”, the Parties agree that
the body having jurisdictisn over the matter for
~he z2Zfectad states shall be czlled upon £o
rasglve such differesnces, or that they will submit
the matter to commercial arbitration in acterdance
with the terms contained in Article XX of the
Interconnecrion Agrssment.
(Dec. 25, Exh. 4, Amendment 9 5.

Like Time Warner, ACSI amended an initial
interconnection agreement with incumcentc BellSouth to
include a pricing “true up” provision. The amendment
provides:




The Parties agree that th
shall be “trued-up” (up o
prices either determined Dby
by a final crder (including any appeals) of the
relevant public service commission or other body
having jurisdicticn over the subject matter of
this Amendment, which final order meets the

rices rerflected nerein
) based on final
further agreement or
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criteria contained in paragraph 4 hereof. The
“true-up” will consist of comparing the actual
volumes and demand for eacn iltem, together with
the price associated with such item by this
Amendment, with the final prices determined for
each i1tem. Each party shall keep 1ts own records
uporn wnich a “true-up” can be based and any final
payment from gone partv to the other shall be in an
amount agreed upcn by the Parties based on such
records. In the event ¢f any disagreement as
cetween the records or tThe Parties regarding the
amount of such Ytrus-upY, tne Partises agree that
tne body having jurisdiction over ths matter for
“he affectad states shall Be callad upon to
resglve such differences, or that tThey will submit
the matter to commercial arbitraticn in accordance
with the terms contained in Secticn XXV cf the
Interconnection Agrsement.

(Coc. 10, Exh. A, Amendment 9 2. Paragraph 4, 1n tur

Any final order that forms the pbasis of a
“true-up” under this Amendment shall meet the
following criteria:

(a) It shall be a proceeding toc which ACSI
itled to be full parties to

(o) It shall apply =ns provisicns of the
Teslecommunications Act of 1936, including, put not
limited te, Section 252 (d) {1l) and all effective
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implementing rules and regulations; provided that
such Act and such regulations are in effect at the
time of the final order.

(c) It shall include as an issue the
geographic deaveraging of unbundled element rates,

if any are regquired by
form the basis of any

which deaveraged rates,
said final order, shall
“true-up.”
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Amendment

Time Warner and ACSI assert that Che
Jp provisiens is that the rates Belibputh ultimetel
pe entitled to receive Ifrom Time Warner or ACSI
agresements will depend on the rate ultimatel:
stablished by the Commission in arbitration proceedings

48]
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een BellSouth, on the one hand, and AT&T Communications
he Scuthern States, Inc., MCI Telecommunications
cration and Meﬁrcpc;itan Fiber Systems of Fleprida, Inc.,
GE SErfer

Time Warner and ACSI petitioned teo intervene in the

ing arbitration proceedings amcng BellSouth, AT&T, MCI
WFS. The Commissicon ultimacely deriied the petiticns to
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Jurisdiction
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In 47 U.8.C. 5 252(e) {6, the Telecommunications Act
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establishes federal jurisdiction of any action challenging a

detarmination” of a state
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cmmission “under this section,”

Time Warner’s

t
A1)
ot
j
tn
£
&)
@8
D
s

d
§p]

(]
(W75}
o
wun
P53
k-]
2y
(D
(ol
D
23
} 3
j87]
I_l
[
I

and ACSI's petitions to intervene was not a “determination
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cormmissioners chemselves dc not.
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* I also reject Time Warner’s assertion of federal
Jurisdictien uncer the Deelaratory Judgment Act, 28 U:.5:0. =
2E8L That statute ddes ngt gravide: any additienal
iurisdictional authority See, e.g., Skelly Cil Co. ¥.

Phal iipes Petrgleim Co., 339 U.S. 867, bil, 74 S.€t. 8§/,
8§72, 94 L.Ed. 1194 [1950)




Nothing in federal law provides Time Warner or ACSI any
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In shert, the Telecommunicaticons Act did not require the

Time Warner and ACSI assert, however, that the due

crecess clause required the Commission to allow them to

int=srvene, pecause tThelr interesests will be affscted pv the
decisioc Many persons of course are affectad by court and
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8imilarly, Federal Rule of Civil Procedure 24 1is
rlicable to proceedings in the Flerida Public Service
i n. See Fed. R: Civ. PB. 1.

8




even more clearly there is no due process right to intervene

under such circumstances. Any ceontrarv claim would be

, and Time Warner and ACSI advance no such claim.
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Time Warner and ACSI d4do assert, however, that they will

be directly affected by the Commissien’s decision, because
o0f the true up clauses in their own agreements. If so, this
1s not an effect 1lmposed on Time Warner or ACSI under color
>f law; this is instead an effect that Time Warner and ACSI
voluntarily agreed to. If the Commission were indeed

'ime Warner or ACSI, they

might hawve a due process right to rarticipate in the
proceedings in which the rates would be determined But
that 1s not the situaticn. The [ue Process Clause gave Time
Warner and ACSI no right to intervene in the Commission

¥ The error in plaintiffs’ positien is gconfirmed by the
resuit that apparently wculd flow from a contrary ruling
If a person borrowing money from a private lender agreed the
intarest rate would be two points above the Discount Rate
éstablished by the Federal Reserve Board, would the borrower
have a due process right to participate in Federal Reserve
Board proceedings setting the Discount Rate? Of course not.
A person has a right te due process before the state er
federal government deprives the perscn of a property
interest. A person vrdinarily has ne right to due process
befors the state or federal government takes acticn
invelving only someone else that, as a result of the




Accordingly,
IT

v Jjudgment

decumen ) is GRA motion for summary
udgment (document 16) is DENIED. The clerk shall enter
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udgment statin 'ne claims agalinst the Florida Public
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service Ccmmission are dismissed for lack of jurisdiction
dnder the Zlswyantn Amendment Ths zlzims =galins s
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JUDGMENT IN A CIVIL CASE

] United States District Court I Northern District of Florida
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Case Title: Docker Number

TIME WARNER AXS OF FLORIDA, L.P., 4:98CV62-RH

V. Name of Judge or Magistrare Judge

FLORIDA PUBLIC SERVICE ROBERT L. HINKLE
COMMISSION, et al.,

(ST EEENSSm———w—w——.———..,"
—_——————————————————————————————————————

] Jury Verdict. This action came before the Court and a jury with the judicial officer named above presiding.
The issues have been tried and the jury has rendered its verdict.

L ]

ST

X Decision by Court. This action came to trial or hearing before the Court with the judge (magistrate judge)
named above presiding. The issues have been tried or heard and a decision has been rendered.

, IT IS ORDERED AND ADJUDGED

—_—m

The claims against the Florida Public Service Commission are dismissed for lack of jurisdiction under the Eleventh Amendment.

The claims against the individual defendants are dismissed with prejudice.

ROBERT A. MOSSING, CLERK

By Deputy Clerk: Pam L. Kumiyski
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