
<:-. . . - ' I f  - ,r' l''; 
3" & r' 

*. - ". jv.; a CY 

mc3 ;e !-;~' 
<. ,c, - 

x _ .  
In re: Generic investigation into the ) 
aggregate electric utility reserve ) DOCKET NO. 96i89FEUF; 
margins planned for Peninsular ) FILED: June 18, 1999 

- .  

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION or.' x:~.: a 8  

Florida ) 

CONSOLIDATED RESPONSE TO REQUESTS FOR STATUS CONFERENCE 

Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

("Duke New Smyrna"), a party to the above-styled docket, and 

Intervenor Duke Energy North America, L.L.C. ("DENA," formerly 

known as Duke Energy Power Services, L.L.C., and collectively 

with Duke New Smyrna, "Duke"), pursuant to Rule 28-106.204, 

Florida Administrative Code ("F.A.C.") hereby file their 

consolidated response to the various requests for status 

conference filed in this docket and in support thereof state as 

follows. 

Introduction 

1. On June 8, 1999, Florida Power & Light Company ("FPL") 

submitted an "Emergency Request for Status Conference and 

Preliminary Prehearing Conference"; on June 9, 1999, Florida 

Power Corporation ( "FPC") filed a "Request for Status 

Conference"; and on June 10, 1999, Tampa Electric Company 

("TECO") submitted a "Request for Expedited Status Conference and 

Preliminary Prehearing Conference" in this docket. Where 

appropriate, these three requests will be collectively referred 
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AFP to herein as the "Requests for Status Conference." 
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several of the allegations set forth in the Requests for Status 

Conference. First, contrary to the assertions in the Requests 

for Status Conference, there is no emergency nor other exigent 

circumstance requiring expedited treatment by the Commission. 

Second, also contrary to the assertions in the Requests for 

Status Conference, the Commission's procedures neither violate 

the Administrative Procedure Act nor the Uniform Rules of 

Procedure--the Commission established this generic docket 

consistent with its long-standing practice in similar Commission 

proceedings. Further, the procedures established in this docket 

do not deny FPL due process, as it has alleged, since there are 

adequate remedies available to it to address any perceived 

procedural deficiencies. Third, also contrary to the allegations 

contained in FPL's Request, at least with respect to DENA, the 

Commission's decision on intervention was proper, and by failing 

to timely object, FPL has now waived its right to claim that the 

intervention granted to DENA, or to any of the other intervenors 

in this docket, was "procedurally improper." 

Backaround 

3 .  The Commission opened this docket in December of 1998. 

Duke New Smyrna, as an electric utility with planned generating 

assets, is a party to this docket pursuant to the Order 

Establishing Procedure. See Order Establishing Procedure at 1. 

DENA filed its petition to intervene on February 18, 1999, and on 

March 11, 1999, the Commission granted DENA's petition. Neither 

FPL, FPC nor TECO objected to DENA's petition to intervene, nor 



to any of the other petitions to intervene filed in this 

proceeding. 

4 .  On March 18, 1999, the Commission held the first issue 

identification conference in this docket. On March 20, 1999, the 

Commission issued its Order Establishing Procedure for this 

docket and on May 21, 1999, the Commission issued its Revised 

Order Establishing Procedure. On May 26, 1999, the Commission 

held the second issue identification conference in the docket. 

FPL, FPC and TECO were represented and otherwise fully 

participated at both issue identification conferences. 

Representatives of Duke New Smyrna and DENA also attended both 

conferences, yet at no time did FPL, FPC, or TECO raise any 

objections to the participation therein by either Duke New Smyrna 

or DENA. 

No Emeraency Exists. 

5. FPL has styled its request for status conference as an 

"emergency" request and TECO has requested an "expedited" status 

conference. However, neither FPL nor TECO has stated sufficient 

grounds to merit either expediting this matter or treating this 

matter as an emergency. 

6. The Commission opened this generic docket about six 

months ago. Through its published notices and through the issue 

identification conferences, the Commission has kept all parties, 

including FPL and TECO, fully apprised of all procedural and 

substantive aspects of this case. Due process considerations, 

the Administrative Procedure Act, and Chapters 25-22 and 28-106, 
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F.A.C., require nothing more. 

7. Moreover, any perceived "emergency" situation in this 

case is wholly the result of FPL's and TECO's inaction. Either 

FPL or TECO could have interposed their challenge to the 

procedure adopted by the Commission in this docket immediately 

after the Commission opened the docket in December of 1998, or 

upon reviewing the Order Establishing Procedure issued almost 

three months ago on March 20, 1999. FPL and TECO opted not to 

file such challenges. Thus, any "emergency" in this case is 

self-imposed by the conscious indifference of FPL and TECO, and 

the Commission need not provide expedited treatment of the 

Requests for Status Conference. 

The Commission Has Jurisdiction to Continue This Docket 
and the Commission's Procedures Complv With Chapter 120, 
F.S., and the Uniform Rules of Procedure. 

8. Section 366.04 (5), Florida Statutes ( "F. S .  " ) , provides : 
The commission shall further have 

jurisdiction over the planning, development 
and maintenance of a coordinated electric 
power grid throughout Florida to assure an 
adequate and reliable source of energy for 
operational and emergency purposes in Florida 
and the avoidance of further uneconomic 
duplication of generation, transmission, and 
distribution facilities. 

This docket is clearly a reasonable and necessary exercise of the 

jurisdiction granted to the Commission by the above statute. 

Section 366.055(1), F.S. provides, in pertinent part, as follows. 

(1) Energy reserves of all utilities in 
the Florida energy grid shall be available at 
all times to ensure that grid reliability and 
integrity are maintained. The commission is 
authorized to take such action as is 
necessary to assure compliance. 
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This proceeding is clearly an authorized action of the Commission 

to ensure that adequate reserves are available to maintain grid 

reliability and integrity. Taken together, these two provisions 

provide the Commission a clear jurisdictional basis to 

investigate the aggregate electric utility reserve margins 

planned for peninsular Florida. The issue of whether Florida has 

a reliable source of energy for operational and emergency 

purposes is inextricably entwined with the issue of the adequacy 

of reserve margins in Florida. 

9 .  Moreover, pursuant to Section 366.05(8), F.S., the 

Commission has additional relevant authority, as follows. 

If the Commission determines that there 
is probable cause to believe that 
inadequacies exist with respect to the energy 
grids developed by the electric utility 
industry, it shall have the power, after 
proceedings as provided by law, and after a 
finding that mutual benefits will accrue to 
the electric utilities involved, to require 
installation or repair of necessary 
facilities, including generating plants and 
transmission facilities, with the costs to be 
distributed in proportion to the benefits 
received, and to take all necessary steps to 
ensure compliance. 

This docket may be also be viewed as a legitimate, generic, 

preliminary proceeding to determine whether there might be 

probable cause to believe that inadequacies exist, as a precursor 

to further proceedings in accordance with the Commission's 

jurisdiction pursuant to this section. 

10. FPC argues in its request for status conference that 

because this docket was not initiated by the filing of a "formal 

petition," the Commission has failed to comply with Uniform Rule 

5 



28-106.201, F.A.C. This argument ignores the Commission's own 

rule, Rule 25-22.036 

practice and is thus 

11. Rule 25-22 

Formal Proceedinqs" 

F.A.C., and long-standing Commission 

wholly without merit. 

036(3), F.A.C. entitled "Initiation of 

emphasis supplied) provides: 

Orders and Notices. Upon its own 
motion, the Commission may issue an order or 
notice initiating a proceeding. Such order 
or notice shall be served upon all persons 
named therein. The Commission may also 
transmit notice of its action to other 
persons requesting such notice, and may 
publish such notice in appropriate newspapers 
of general circulation and the Florida 
Administrative Weekly. 

Clearly, this provision sets forth a procedure by which the 

Commission may properly initiate a formal proceeding without 

filing a "formal petition." That is precisely what the 

Commission did in this case and FPC's failure to cite Rule 25- 

22.036(3),' F.A.C., is misleading. 

12. Moreover, the procedure adopted by the Commission in 

this generic docket is consistent with the procedures adopted by 

the Commission in other similar dockets. In other words, this 

procedure is no surprise to any party that regularly appears 

before the Commission. 

13. In the Requests for Status Conference, FPL, FPC and 

'The Commission did not repeal Rule 25-22.036(3), F.A.C., in 
May of 1999 when it repealed all rules that it deemed to be 
redundant or superseded by the Uniform Rules of Procedure. Thus, 
Rule 25-22.036(3), F.A.C., remains a valid rule of the 
Commission. If FPC believes Rule 25-22.036(3), F.A.C., is 
unauthorized or is in conflict with the Uniform Rules of 
Procedure then its remedy is to challenge the rule. Duke is not 
aware of any such rule challenge being filed. 
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TECO claim that allowing issues to be identified after the time 

to file testimony expires is unfair and rises to the level of a 

due process violation. This is simply hyperbole. The remedy for 

any perceived unfairness is for FPL, FPC, and TECO to file a 

request for extension of time to file testimony2, or, if truly 

new issues were raised after the initial rounds of testimony were 

filed, for the Commission to provide all parties an opportunity 

to address those new issues via supplemental testimony. See 

Section 120.57(1)(b), F.S., which provides that "[all1 parties 

shall have an opportunity to . . . present evidence and argument 
on all issues involved . . ."  in a hearing. 

DENA's Intervention Was Prouer. 

14. In its request for status conference, FPL alleges, 

without citation to authority or explanation, that the "decisions 

on intervention are procedurally improper." At least with regard 

to DENA, FPL is wrong. 

15. On February 18, 1999,  DENA filed a timely petition to 

intervene in this docket that fully complied with the applicable 

pleading requirements and on March 11, 1999, the Commission 

granted DENA's petition. 

dismiss DENA's petition to intervene and it has waived its right 

to do so now. DENA is a proper intervenor in this docket and 

FPL's vague protestations are without merit. 

FPL neither objected to nor moved to 

'In fact, on June 10, 1999, TECO filed such a request. 
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CONCLUSION 

In conclusion, Duke New Smyrna and DENA have no objection to 

a timely scheduled status conference and preliminary prehearing 

conference. The Commission should, however, reject the 

contentions of FPL, FPC, and TECO that this docket, and the 

procedures employed by the Commission in prosecuting this docket, 

are in any way improper, as well as any contention that DENA is 

not a proper intervenor. Such tactics have the appearance of 

being nothing more than a ploy designed to delay or avoid 

legitimate Commission inquiry and action with regard to serious 

power reliability problems in Peninsular Florida. 

John T. LaVia, I11 
Florida Bar No. 853666 
LANDERS .S PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephone (850) 681-0311 
Telecopier (850) 224-5595 

Attorneys for Duke Energy New Smyrna 
Beach Power Company Ltd., L.L.P. 

Duke Energy North America, L.L.C. 
and 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing, filed on 
behalf of Duke Energy Power Services, has been furnished by hand 
delivery ( * )  or U.S. Mail on this 18th day of June, 1999, to 
the following: 

Robert V. Elias, Esq.* 
Leslie J. Paugh, Esq.* 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Paul Sexton, Esq. 
Thornton J. Williams, Esq. 
Thornton Williams & Associates 
P.O. Box 10109 
Tallahassee, FL 32302 

Matthew M. Childs, Esq. 
Steel Hector & Davis 
215 S. Monroe St., Suite 601 
Tallahassee, FL 32301-1804 

Jeffrey A. Stone, Esq. 
Beggs & Lane 
P.O. Box 12950 
Pensacola, FL 32756-2950 

Michelle Hershel, Esq. 
FL Electric Cooperative Assoc. 
P.O. Box 590 
Tallahassee, FL 32302 

Joseph A. McGlothlin, Esq. 
Vicki Gordon Kaufman, Esq. 
McWhirter, Reeves, McGlothlin et a1 
117 S. Gadsden St. 
Tallahassee, FL 32301 

John W. McWhirter, Jr., Esq. 
McWhirter, Reeves, McGlothlin et a1 
P.O. Box 3350 
Tampa, FL 33601-3350 

Ken Wiley 
FL Reliability Coordinating Council 
405 Reo Street, Suite 100 
Tampa, FL 33609 

Gail Kamaras, Esq. 
Debra Swim, Esq. 

1114 Thomasville Road 
LEAF 

Suite E 
Tallahassee, FL 32303 

John Roger Howe, Esq. 
Office of Public Counsel 
111 W. Madison Street 
Room 812 
Tallahassee, FL 32399 

James A. McGee 
Florida Power Corporation 
P.O. Box 14042 
St. Petersburg, FL 33733 

Richard A. Zambo 
598 SW Hidden River Ave. 
Palm City, FL 34990 

Jon Moyle, Esq. 
Moyle, Flanigan, Katz, 

210 S. Monroe St. 
Tallahassee, FL 32301 

Lee L. Willis, Esq. 
James D. Beasley, Esq. 
Ausley & McMullen 
P.O. Box 391 
Tallahassee, FL 32302 

Frederick M. Bryant, Esq. 
FL Municipal Power Agency 
2010 Delta Boulevard 
Tallahassee, FL 32315 

James Swartz 
City of Homestead 
675 N. Flagler Street 
Homestead, FL 33030 

Kolins, et a1 
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Gary Lawrence 
City of Lakeland 
501 East Lemon St. 
Lakeland, FL 33801 

Rex Taylor 
City of Vero Beach 
P.O. Box 1389 
Vero Beach, FL 32961 

Raymond 0. Manasco, Jr. 
Gainesville Regional Utili 
P.O. Box 147117 
Station A-138 
Gainesville, FL 32614 

Ben Sharma 
Kissimmee Utility Authority 
P.O. Box 423219 
Kissimmee, FL 34742 

i S 

Harvey Wildschuetz 
City of Lake Worth Utilities 
1900 Second Avenue, North 
Lake Worth, FL 33461 

Charles A. Russell 
Florida Keys Electric Cooperative 
P.O. Box 377 
Tavernier, FL 33070 

Tracy E. Danese 
Jacksonville Electric Authority 
21 West Church Street, T-16 
Jacksonville, FL 32202 

Gary Sasso, Esq. 
Carlton Fields 
P.O. Box 2861 
St. Petersburg, FL 33731 

J. Paul Wetzel 
City of St. Cloud 
1300 Ninth Street 
St. Cloud, FL 34769 

Thomas W. Richards 
Fort Pierce Utilities 
P.O. Box 3191 
Ft. Pierce, FL 34948 

Dean Shaw 
City of Ocala 
P.O. Box 1270 
Ocala, FL 34478 

Timothy Woodbury 
Seminole Electric Coop. 
P.O. Box 272000 
Tampa, FL 33688 

Richard G. Feldman 
City of Tallahassee 
300 South Adams Street 
Tallahassee, FL 32301 

T. B. Tart 
Orlando Utilities Comm. 
P.O. Box 3193 
Orlando, FL 32802 

Larry J. Thompson 
Utility Board of the 

P.O. Drawer 6100 
Key West, FL 33041 

City of Key West 
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