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EfORS THE FLORIDA PU3LIC SERVICE COMMISSION

z SQCXET NI, 930283-IQ
QRLZR NC. FSC-98-1620-707-EQ
ISSUED: December 4, 1333

In re: Patitiorn oy Tlarida Powa
Corporation Ior Teclaratery
Statemensz tha:t Jommigsicn’s
Approval of Negotiated Centract
£¢cr Purchase cf Firxrm Capacizy
and Energy Betwssn FFC and
Metropolitan Dade Courty in
Crder No. 24734, Togsthsr with
Qxders Nos. P3C-37- 1437-FOF=EQ
and 24989, PCRPA, Florida
Statute 366.051, and Rule 25-
17.082, F.Aa.C., EZstadlish that
Energy Payments Thereunder,
cluding When Fizm or As-
Rv=1‘ab;e Payme o is gua, are
Limizec to Analyslis of Avoidacd
Costs Based Upcr h"‘lded Unit’s
Centractually-Specified
Charzcteristics.

The following Commissicnsrs participazed in che dispesition of
this matter:;
JILIA L. JOHNSON, Chairman
>. TERRY DEASON
"SUSAN F. CLARK
JOE GARCIA
E. LEON JACOQOBS, JR.

= =N - O] > o7 ¢
T R CLARATORY STATEZMEN
BACKGROUND

Florida Power Corporation (FPC) and Me;ropolltan Dade County
{Dade), a qualifying facility (QF), entered into a Negotiated
Contract (Contract) on March 15, 1991, The term of the contract is
22 years, beginning Ncvember 1, 1591 when the facility began
commercial cperation, and expiring July 23, 2C13. The Contract was
one of eigh: QF c*‘“*avts which were originally approved for ccst

-




ORCER NO. PSC-58-1820-T0F-EQ
CCCKET NO. 980283-22

rezovery 9y the fommission in Ordar Neo. 24734, Issusd July 1, 1991,
in Docxat No. 910402-=Q (Apdroval Order).

Cn July 21, 1254, #¥C filad a petirtion (Docket No. 340771-2Q)
seaking a ueﬂxa"tory Statemsnt that a provision of its negotiated
sentract was consistent with a Conm ssion rule. Iz Crder MNo. 2sSC-~
35-021C-FOF-E£Q ([Ozcer 0210), tae Cormission granted the filed
Motions to Dismiss. The yonmxssvo found that FPC was asking the
Chmigsion to adjudicace a coiiract dispure. The Lommission held
that it had na 3ju-isdiction’ to adjudicare contract disputes

involving negctiatéd cogénéra.ion contrdcts.

Subsequant tc the filing cf FPC’s petition in Cccket Ne.
240771-24, Dade znd other ¢Fs £ilzad lawsuits in the state couxts
Ior breach of ceonzracst. Cn January 23, 1996, the Fifth Judicial
Circuit Court issued a Parzial Summary Judgemsnt for Lake Cogen
~td. (Zake) in Case No. 94-2334-CA-CL.

On Ffebruazy 24, 1938, F2C filed a Peticion for Declaratory
Statemen: arguing that Order No. 24734, issued July 1, 1%%81, :in
socket No. 92104C1-ZQ, togethar with Orders Ncs. P3T-87-1437-FCF-EQ
and 24589, PURPA, Sectjion 368.C51, Florida Statutes, and Rule 25-
7.082, T.A.C., establish that its contractual energy payments to
Cade, ingluding wnen firm ¢r as-available payment is due, are
iimited o the analysis of avoidad ccsts based upen the avoided
unit’s contractualily-specified characteristics.

On March 11, 1998, Dade and Montenay-Dade, Ltd. (Montenay)
filed » joint petiticn to intervene. OCn April 6, 1998, Dade and
Monteray filed a moticn to dismiss FPC’s pecition for Declaratory
statement. also on 'April "6, 1998, Dade and uviontenay filed a
requiest for Oral Argumert concérnifg the topics of res avdicata.
collateral estoppel and administracive tinality.

DISCISSTON

In- our consideration of this Petition for Declaratory
Statement (Petiticn), Florida Power Corporation (FPC) asks us to
declare that the contract betwesn FPC ana Metropolitan Dade County
(Dade) that we approved in Order Nc. 24734 (Docket No. 910401-EQ)
requires that FPC (A} pay for energy based upon avoided energy
costs, strictly as reflected in the contract:; (B) ugse only the
avoided unit’s contractually specified characteristics rather than
additional! characteristics that might have been applicable to a
plant that had actually beern built, in assessing opearational status




RCER NQ. PSC-9:-1£20-FOF-EQ
JCCKXET NQO. 93Q2:33-33
SE 3

for dazermining wnether DJade is tTo receive firm ¢r as-available
energy payments: ans (C) use the actual chargesout price of fuel cwo
F2C’s C-ystal River Plants 1 and 2 in computing tha level of firm
energy payments =5 Dade, =zather than rhe prica at the ztime the
contracs was exscuzad, or some ather Lbasis of calculation.

In respqniingy te this petltlon, wa are mindful of FPC’s

el

eariier petitions, dazed Iniy 21, 1334 and November 1, 1994, which
alsc addressad tha 1n.ern*etatlon of pricing clauses in the serisw

of neqctiated cogeneratiof TomsracTs which Includes this contract
with ade. . Wa d,s“;ssed those ear‘;ex peritions in Nrder No. PSC-
. 95-0210-T0F=E0  (Dacka= NWo, 940771-EQ), based on zhe following
conclusicns: :

.. PURBA (Puzlic Utility Ragulatory Policies Act ¢f 1978)
anc FERC’s (Federal Energy Regulatory <Commission]
regulations carve out a limited rcle for the states in
the regﬁlablv“ of the relatiofiship Detieen UWEilitiés and
qualifying zacilities. _ States apng  their utal¥ey
Fowrlssfbns are dirac-acd i£q engourage cogeneration,’
previde a rmeans by wblcr cocenerators c<an sell power to

_utalities under a_:teta-gontro‘led contract ir tHey zre
unazle to negs:tiate a powar purchass agreement, en icourags
The fegotiation Drocess, and review arnd approve rhe terms
of negotiated contracecs  for QostT recoveqy from tHes
utilities? ratepayers. _That l*mlued role coes nah
enco“sass centinuing centzol over the fruits of the
negoz iation JrOTESY anee ot =2 :mm 3YQLESITUT ane Tie
‘contracts have baen approved.

* ki w ok hww

While the Commission controls the provisions ¢f standard
offer contracts, we do nct exercise similar control over
the toovisicns of negotiated contracts.

Order 02i0Q at p. €.

Y oA dr e ok W W W

Therefore, whather FPC’s implementation of the pricing
provision [in chese negotiated contracts) is consistent
with the [staﬁdard offer! :ule is :eally xrrelavant to

provision. fe.s.)




CRDER NC. P3C-9383-1620-FOF-EQ
COCXZT NO. 383233-EQ

YaAS

--.Us 4

Wb wwhw
We cafer <o the courzs Lo answa2r the quastion ¢ contract
interpretation raised in this case.

Order 0220 at p. 9.

In its cuzrent rFetition, FPC asks us to consider certain
authorities which post-date Order 0210 :in determining whether the
Commission can nonetheless exercise jurisdiction to issue the

aclaratory statement that FBC now petitions for. Thosea cases
include the Mew Yorx Public Sezvica Comaissicn’s opinion in Qrangs

z ilitis c. {(Zrosszosgs), Case 956-2-0729; the

Tloride Supreme Court’s decision In Pandz-Xashlsen, .2, v. Clark.
et _al. ({2anda), 70X So. 2d 322 (Fla. :1997) and our own Ordsr
:Long Aporov 4 4 Setzlement (Laxe), Order Mo. PSC-97-

1437-FOF-32Q in LCocxat No. 9€1477-EQ.

“n Crossroads, wnich concerned a negotiated power purchase
agreemer = between a utility and a cogenerater, the NYPSC neld that

- -

iz is within our authority €9 iaterpret our power
purchase coniracI approvals.... The precedents involving
intarpretatisn of past policies and approvals, and pnot
the contract onon-jnterference policv thaz Crossroads

cites, control here. [2.s.)

Crossroads, p. S

While Panda involved a standard offer contract, FPC interprets
the Florida Supreme Court’s opinicn to provide that

the Commission has jurisdiction to clarify its orders and
to construe its rules in order rs ensurs that copntracts
and payments thereunder do not exceed avoided cost.

Pectition, at p. 1l4.

Finalily, FPC points out thas:, consistent with Creossroads and
other lixe holdings of the NYPSC, our Lake order reasoned that the
cited New York cases

invelve a2 question that turns on what was meant when the
contract was approved, and not cn the determination of
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QRDER NO. PSC-93-16205-ICF-EQ
COCKET NO. 98Q283-2Q
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disputed facts and the applicatiosn of thoss facts to an

unambigucus provisicn.

Petition, ». 13-1a

In the ad;uc;ca ion of the instant petizion, however, we find
That we 3re unanls toc apply these more recent cassas as diractly to
the case at hand as F3C ar gues we shculd. First, this case is

distinguishaole from both Crosszoads and Panda in that neither of
those cases inv o¢vea rioxr rminati wiich could be claimed

T0 be, in effac res ijudicata as to the current contreversy
corcerning privinc be:ween F2C and parties (including Cade) to the
negotiated cogeansration <contracts ccentaining these idsntical

ricing provis-ons. Tre cogenerators, during oral argument,

asserted that, howaver we may decice to reflec: such holdings as

Crossroads or Panda in our future dispasitions as to negotiated

cogensration <ontract lSSU’Sp tals controvernsv nss already been
deternmired ir ocur dismissal of TPC's prior petitisns in Order 0210
and may ncot be re-adjudicated now. We agres with that point and
find that the docirine of administrative finality precludes such
re-adjudication a2s 2 matter of fairness to those who prevailed in
the litigation of this issue previously. Pzonles Gas Svstem v,
Mason, 187 Se. 24 335 (Fla. 1965). Moreover, our Lace orcer was
only prcpossc agsncy action (PAR), which then became a legal
nullity when the gettlement proposal considered therein lapsed.
Thereiore, it never matured into a final order so as to constituze
this Commission’s pracedent.

In thus denying FPC’s petition, we need not reach today the

issue of whether such cases as Crossroads, the reasoning in our
Lake order or TPC’s interpretation of Panda will or will not play
a role in our consideration of future cases concerning negotiatad
cogensration contracts post-approval. We oaly decide that, having
resolved this bric ing controversy nrevzodsly in Crder 0210, the
prlor resolut:.on. nus: szana,,consxste-m.. w:.r.n Th@ DrincipLes o

adninlstrative “finali<y.
Based on the above, it is

CRDERED by the Florida Public Sarvice Commission that
Metropolitan Dade County and Montenay-Dade, Ltd’s Request for Oral
Axrgument is granzed. It is furthsr

ORDZRE} that Florida Power Corporation’s Petition for
Ceclazstory Statemant i3 denied. It is further

N — . ma
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ORDER 14C. PSC-32-1620-FOF-£Q
DCCKIT NO. 985283-EQ
PAGZ 6

ORCZRED that Metropolitar Dade Zounty and Montenay-Dads,

Ltd.’s Meotion T2 Dismiss is meoz. It is further
ORDERED trhat thisg docket is closed.

By Direczion of the Florida Public Service Commission, this

4t day of Decepker, 1993.

4. Bowe

BLANCA S. BAYO, Directbpr
Jdivisior of Reccrds and Reporting

Cormissioner Ceason dissents. Cnairman Johnson dissents, as set
forcth below:

I dissent. 9~ November 2%, 1396, fPC filad a Patiticn for
Zpproval of a Set:lement Agreemant with Lake Cogen which resolved
the ene-gy pricing dispute as between itsels and Lzke. AL the
August 18, 1997, agenda conference, the item was deferred and the
parties were directed to file supplementazl briefs on the issues of
1) the “regulatozy out” clause contained in the power purchase
agreement and 2) the impact of the New York Public Service
Commission’s decision that it had jurisdicticn to interpret and
clarify its approval of negotiated pewer purchase agraements.
Oran T i i Inc., Case No. 96-E-0728
(Crosscoads). The supplemental briefs were filed on August 23,
1997. The Commission ultimately denied the Settiement Agreement by
Crder No. PSC-97-1437-FOF-EQ, issued November 14, 1997 (Lake
OCrder), finding in part tha: it would resu_t in costs that were in
excess of tThe currsnt contract.

The majority daclines to apply the holdings in the
and Panda decisions, or even the analysis in tha Lake order, which
was icdentical ¢o the analysis FPC asks us to declare in tha

Petition befbre us here, because this case




ORDER NO. PSC-~99-182C-FOF-2¢Q
CCCKET MO. 980233~-2C
PAGE 7

In

involved a prisr cdetermination which could be claimed ,o
pe, in effec:, ,gﬁ__gi;;g;g as to ths current controvarsy
concerning gscoicir g tetwean FPC anc parties {(including
Dade) to tha regctiated cogeh-ratwcn Zentracts containing
thesa idanti :al pricing provisions.

-
supzra, ©. &

I believe that claim fails because it inaccurately describes
both the past and cresent determinations. While both cases have in
common the concern re: pricing of cogenerated power under the sare
contrast terms, =the two cases actually litigata two different
jurisdictional issues. Tne first c¢ase dealt wit what we
considered tTo ke an atiempt TC ¢reate ceneral FPSC adjudicatory
jurisdiction cver post-approval contract disputes c<oncerning
negotiated ccgenerzticn contracts, an attampt waich we correctly
resactad. This case, in centrast, concerns the application of
recent precedents which have au*horita‘*velv pean found pot to
constitute the assertieon of the xind ¢f negotiated contract

adjudication jurisdiction which we pravicusly rejected. Indeed,
srossroads explicizly c¢oncerned
*
(tlhe precedsnts invelving intergretation of past
policies anc gzpprovals, and net Soe  geniract’ non-
interferenga o jicv... [e.s.!

As the New York Puzlic Service Cemmission therein stated,

-..4it is wicthin our authority to interpret ocur power
purchase contract approvals, and that jurisdicticn has
been upheld by the courts. [e.s.]

Case 9€-E-0728, p. =.

Therefore, I celieve we had before us in this case a diffexent

guegtjon than the ona previcusly reached in Qrder 0210. Here, wa
ware asked whether we would issue a declaratory statement

explaining our approval of the contract in question, as an entirely
separate matter from the assertion of jurisdiction over the
contract dispute now kefore the court. Moreover, like the New York
Commission in Croassroads, our authority to interpret our powerx
purchase contract approvals has bsen uphelid by the courts. PpPanda-~
Kac v, Clarkx, 701 So. 24 322 (fla. 1997), cert den,

J.5, 11999). It is inappropriate to condition the
Commission’s jurisdicticn on such concepts as ras judicata under




ORDEE NO. PSC-93-1620-FCF-IQ
SOCKET NO. 93CZ83-I3
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thase circums=zzrzss. i d ‘-:
Servics Comm‘’n, 4.8 So. 2d 248, 233 (1922).

This is espa2cially so beczause oI our ongoling roles in tha
areas ¢s reviewing cost recovery and proposed settlemen=s. If we
are to ca-ry ou: these responsipilities in a marner tha: provides
fairrness tc the parties and the ratepayers, we nus:, as a mactter of
policy, be w*ll*ng to explain or clarify what we approved, when
uncertainty arises. In Order 0210, we noted that, under FERC's

regulations implementing PUR?PA,

{s]zatas and their utilicy commissions zre dirested to
ercourage ccgsnera+tion...

Syupra, p. 5. Tha re is nething to =uggest, nowevar, =hat
encouraging cogerneraticn shoulc take the form of saving or
protecting ccgenerators Irom the effects of the agrassments they

freely entared into when those agreaements -- as adozgved by ug --
vield less than was hoped Zor. Yet, our failuce to explain or

clarify what we approvad may have That result.

As the Lake crder qoncerning a settlement prcposal between F2C
and another cogenerator invelving the same <centract pricing
controvarsy illustrates, this issue will unaveidably ce presented
22 us Zor resoluticn again Icr reasons other %than the contracs
disputes before the courts. The majority’s decision avoiding the
issue only postpones the inavitable.

The Ccmmission has been, for some time, in need of a path
midway betwesn the extremes of post-approval interference with
negotiated cogeneration contracts, like the actions taken by the
regulatory board in Freehgld Cogeneratjon Assocjates, L.2. v. Board

: isgion r 44 F. 3xd 1178 (3zd Cir, 1995), axd
leaving the parties and the courts without any explanation
whatsoever by this Commission, the expert agency which approved the
agreement, as to what. was anproved Crossroads provides a path
“between Scylla and Charybdis” in these cases and I would have

taken that path.*

! Given tha independence of che courts, [ reject the
suggesticon that it wouid be unfalr tc any party for us to explain
what was aueroved First, no party can claim unfairness in being
limited to what was approved, if that is the vesult, Sacond, we
have often explainad our posizion in casss where there were
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ida  Statutes, T  nrotify ,a:ties of any
g ¢z tudicial review of Cormissicn ordess tha:
-

The Floridz Puzlic Service Commission is reguized vy 32czion

LRI

-4u.q04(-., Flc-_
adrinistrative nazring oz

iz available uader Sections 120.57 or 120.88, Florida Statutss, as
wzll as che procadures and time limits that agely. This notice
should not be constz:ed to mean all -equaests for an administrative
hearing or judicial review will be granted or result in the relijef

sought,

Any party acvarsely aZfacted by the Cﬂrﬂissionﬂs Zinal action
in this natter ma: '=quesc: L} reconsideration of the dacisien

filing a motion fz- reconsideratisn with the Dire--ob, ivisiern of
Razords and Pe:c::;:g, 2340 Shumard Oak BSoulevard, Tallahassee,
Flerida 32363-383%1, within fifteen (15) days of the issuance cf
this order in tha form prascribed ky Rule 25-22.080, ~Tlorida
Administrative Coda; or 2) judicial reviaw by the Florida Suprems
Court in the cass oI an electric, gas or telepione usility or the
First District Couirt of Appeal in thes case of 2 water ans/o-
wastewater utility by f£iling a notice of appeal with the Cirectsr,
Pivision oI Pacords and reporting and f£iling a copy of =2 notice
of apgpeal and the filing f2e with the zppropriass couzz. 7Tris

filing must b2 comsletad witkin tnlrty (30) days aftar thas issuance
oI this order, pursuzant to Rule $.1.0, Florida Rules af Appelliate
Procedure. The nctice of apreal must be in the form specified in

Rule 9.300(a), Floricda Rules of Appellate Procedure.

importanz Florida ratepayer interests, even though a differenz

tribunal rad ultimate jurisdiction. Sge, Consolidated Gas v.
city Gas: I.E.‘S:_L__:"_e;: Ms_}_&;: ROE v. State of
Michigan; Iow g v. FC all ol which wa2re in the
jurisdictiont of th- faderal ccurts and in all of which we
informed the court of our position.
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:n.u' &:nuut&:!;ﬁgsq r.l.:..:mtuucs. |?¢-nu 4 explained or clarifisd vitheut iotarfaring in a
Tom aabay 12, Camission Confarwnte.
Seps DOCKET MO. u;;oa-lq 13 coatract disputs. And thare is alsec sows previcus
18 litigatien wvhich Le cited a3 a Tessan net ta be
17 Tecaptive t4 thase declaratory petitions, hevever,
BEFCRE ; COAIRGN JOLIA A. JORMION
CHQSSIOER J. TEREY DEASCH e sene of the previsus litigatien addcessed precisaly
A SIIONER SUSAM F. CLARK
CCHMMISSICMER JOR GARCTA 1 this isses. And that is the Comission‘s spproval of
CEMCSIIQORR E. LEOM JACCES
% the contraet, the Basis of that appreval and the
PROCEED NG : AZDNDA CONFEADICE
21 amplanatisn or clarificatien of the that appresval,
ITEM NOMAXR: 1A and 128 !
k- Aguin, witheut any change or modification. Ner is
SATE: SR L LU 23 thiz issuse the same a aval at e
[ AS 3 POST-appr attampe to
FLACE: 4373 Esplansde Way, Room 148 i :
Tallahasses, Tlerida kL change or medify A contract sa in the Froeadale case.
23 And I aight point cut very briefly that the
2 ]
APPEARANCES : b Commissionars I'm sure are very famililar wich che
 CERI® COUTAOULIS and JoN MeGRE, LSQUIRE, 2 Yandas cass. And in Panda the same AT\mancs based e
Feprusanting Florida Power Corperatien
3 freahold ware made aquinst the Commission’s position
LIX WILLIS. ESQUIRE, representing Lake Cogen
4 that 4t eould explain and clarify the contrace in thys
SCEEFFREL WRIGET. CIQUIRE, represanting Dade
County and Moatansay case. And tha Plorida Suptems Coust Ctwjscted thoss
Freabold ts, and alse the United Stites Suprems
STATP RECOAEDATION FOR 11A Aeyamats,
- 7 Court rajectad a petition for ceartiorari, again, based
Issus 1: Sheuld the Commiseisn graat Dade‘s requast for
OFAL ¥ mant? . [} oA the same Freaheld argumants. And. in fact, juat
Recosmandacisn: Yse. Oral argumant should be !nam. ’ <
mﬂm 2T SEHIT4 the Commissioca graat I'IC's AZAtOTy : today & motion for A Tesporary restraining ordar again
Raccamandatisn: Yes, the Commizsien should graat F¥C's 10 based en tha Freaheld argumant has been danied.
Atery Statasant.
E{L__un%; faculd tha Comissien grants Dada's Motiea te 11 Now, this mattar has besn daferred for a langthy
Racowmandatieon: Me. The Metiss te Dismiss should be 12 peried of time. At the peiny whan it first case up,
Tagus &: Pwuld this deckats be glosed? 13 ataff recommsnded that the Commission haar oral
TSESERET b o0 1 ru? o
- 4 argumant. It asy be that the langth of time that it
STAFY FOR o
T : g 2 i 13 hss bean daferred has ensbled the Commiszsion to becoms
sdue 1: Sheuld the Cemmi ¥ezth Canadian y
Corpozation’s n::g:.'z:.:-um or ia the i at lesst more familiar with these ieduas 3 that &
Altarnative, ts submit aBicud curise Brief?
tisan: Ne. Iatarveatiea ox participatien as 17 hriafer oval asgument may De necessary than vas
g rrr iy 10 origisally ceatamplated. With that, of course, all

lssus 2: Sheuld the Commissies grast FIC's Dealaritory

Racemmandation: Yesa, the Comissien should grans TFIC's
Tosus 3: Sheuld ::: c-a'.::u- ':nt Laka's Motisns ta
CTEETIY i

MI 4 this deckes be ¢clesed?
s, I..‘

ga2ipgpess

thees things are within the Commissisa's discretica,
CEATIVOM JORMSCM: Thank you, Mr. Bellax.
COSESSIONER CLARK: I just wantad to -- Faadsa,
was that atandard offer or negotiated?
M. BELLAE: That was s standard offer ceatract.
Nt apparestly that vas ast the basis ea vhich the
Flsrida Supreme Court based the substance of its




1 disquseion. 1 let's g0 vith tad AlAutas 4 spsakar.

2 COMCSIIONER CLAME: ORay. 2 CEAIRGN JORNICH: I'a gerry?

3 CEAIRMAM JOEMEOM: Cammiseissars. as ts the 3 COCIAIER JACCRS: Ten aimutas par Puakay,

4 sotion sa the ersl ATPEREAL =~ 4 s chat shay, Cammissiocaar Clark?

3 COMCIIIOER JALOES: Mgve staff. | COCSIIONER CLARK: Wall, I'm aet surs aayens

[ ] CEAITON JOMEECH: Aad with & time limic? [ 4 dut the paxties should spaah. I know it is o

7 COMMTISIONER DRANN: Yas. 7 declaratory statasant. Whae hAve ve dons in the past
[ ] CEAIONE JORMEOM: Whast is the tims liait that [} we hawve liaited the parties, right?

] you suggest? Did yeu ssve staff? ] CEAIRGN JOENIOM: ir. Ballak,

10 COSCISIOER CIARK: Bafore dianes. Which is nes|10 MR, RELILAK: Wall, I only sddressed the iseus of
3§ that funny. 11 whethar Dade's request in 20) and vhather Lakas*

12 CHAIRVON JORMNION: Net that far avay, eithar. 12 requast in 3509 should be granted, and I recomsand tha:
13 COMAISIIONER JACCES: Threw, four, five minutas. [13 they ba grantad.

14 CEAIRGAN JONNSCM: We. Willis, you dos't have te ]34 CRAIRGN JORNION: What i# your legal epision as
13 loek 1iks thax. 13 ts whathar or net senpasties can speak at all.

16 COMGSSIONER GANCIA: Comaissienars, I think 16 MR. BELIAK: Well, I thiak that deelaratory

17 " thare is 4 considerahie meunt of msasy at stake hare. |17 statenests, the odge goss te a0t parmitting oral

18 Thare is & censidarabls issus sbeuts vhas this does te |18 argusant becsuse ¢f the asture of declarstesy

14 policy in the state, vhat this doeas to oeatracts ia 19 statamants. And if wva transgreas that ta tha axtaat
20 the stats, vhat this dees te Tecevery. As such a» -- |20 of allewiag axoeptions vhan it 19 necessary fer the
21 I nsan, I have ts leave tenight Because I've got a n Commiseion £o LAAF APgUBMNts thAT are procecurally and
22 fpesch tomerrov momrmning, so I's liaited esven by 2 subscantivaly complax snd vhen thay invelve mattars of
3 flight. I may have te drive tonight, but -+ I have 22 vhare not only the patitionar is involved, but alse
24 company, Madam (hairman. 24 the other pasty te the contrast is iavelved.-{ thiax
25 COMCSSIONER JALGSS: WYhat would be yoeur 23 that that justifies hearing oral srguments from these

[ [

1 pleaguse, how long? 3 participants, but sot to go beyond that unless it's

2 COMCSIIONER GARCIA: That doae, I think ve nead 2 the desire of the Commission to have further imput.

1 T8 give a3 mach time &5 possibla, Decause the Lssues 3 CEAIGAN JORNSOM: In the recoammandation in 138,
4 hers are very complaz. I think staff did a good jeob, 4 a8 ts North Canadian Marketiag Corporatisn filing an
] but I would just cautien yeu that the issuss ars very s ARiCUs or 4 mOtiocn to iAtervens, you have suggested

] complax and very ispertaat and they coms at yeu from ¢ that va dany that.

1 vary differant anglea ia tarms of vhat the parties k MA. RELLAR: That isz correct.

] want hare. [} CIAIIRGN JORNSCM: And I'm sassuming you are usiog
] COMCISIONER CLARK: Madam Chalrman, I would ] the same ratisoale for even allovwing parties to sFpeak
10 regoamenad no more thas =-- I gusse I weuld say 18 0 in thias particular procesding?

11 ainuteas & sida. Aad I take it there are twe ll;“l. 11 WR, AELLAK: Right. I don't knaw zeally vhat the
12 CHOIEIIONER GARCIA: Wall, the prablea 10 har 12 status of the sddictional would-be participants, but if
13 we are Saking & decisiea bere. Thare are sidas hare 13 thay have the same status as North Canadian Marketving,
14 who have nothing at stake eaxnept the policy concerns 14 heay ware recommandad for denial beczuse they dea’t
13 that this un-;-e aakes, but the policy has very 13 nset the gtanding test in Agrice. If it is sisply

16 definite concerns fer different == I ses Wr. Movle 16 anathar cogunarates, it could prolifazats the agal

17 sittiag up hare, I den’t think he is a party te this |17 srgusaat beysnd the point vhers it is useful for the
i8 case. 18 Comnissica.

1s MR. MOYLE: That's cerrect. I was geing to, Lf |19 CEAINMAM JOEMICH: Yo have twe issuss at hand;
20 the Comtlasion se desizred, provida some commants. 20 £4rst, with respect te the motion st hand fer ofal

n COMMISSIONER GAMCIA: I dea't think yeu are an argusent fer the partias, Thare ¥as & motion ~= or i»
2 coaing the == 22 thare & motion?
3 M. MOYLE: They teld ma I ceuld sit hers becausa| 23 CROCSSICMER JACORS: Wall, I guess I'm wondering
1] the aike dida‘s verk. 24 Bsew shauld va == wall, I guass it's Your prarogative.
23 CONCISIGHER JACOSS: If that's net agreesbls, s If you vant s move forward and ge on & motion oh

" ’




e

1

1 vhether of nes te grAAt it and & tima? 1 vays on declaratery sCatemeats 44 te the grast of o
2 CEAIRAN JORMECN: Uh-huh. 2 argumant .
3 COQSSICMER JACORS: Okay. I weuld reitarace sy| 3 CEATION JONMEON: Commissienars. De you
4 aetion thai wa 40 VARt aFLl argundal. The time == 4 wmln#dmlut“u“m_
] but I weuld eny, you knev, I's leanlng towards five 3 with this case?
L ainutas, bug ia dafersnce ts Commissioner Clark I will] ¢ COMQIIIOMER CTARK: Madas Chair. I would be
7 g9 tan Binutes par spaakar. 7 willing ts stats that I think it should de limived v
. CEAIRGM JOENION: fThare is & #otion, Is there sf ¢ the parties. It has Desn s leang day, it's geing e
9 second? ’ & looges day, and I'm loeking at the array of pecpls
10 COMCSITONTR DEASCM: Second. 10 in froat ef us representing the partiss, I's sure the
11 mzm'maan Thare ie a metion and second. J11 will tall 98 everything wve need t3 knov.
12 Azy furthar discussioa? All those ian favor signify by| 12 CRATIVAN JOENSCN: I that a sation?
13 Iying aye. 13 COMISIIONER CLARK: That would be my matien.
1 COMCSSIONER DEASCM: Aye. 14 COMISITIONER JACUBS: I would secend.
13 COMISNIONER JACORS: Ayw. 13 CRAIIMAN JORMESCN: Thare is & motios and a
16 CEAIRGN JORMECM: Ayw. Opposed. 18 second.
17 COMIIIIONER GARCIA: May. 1t CMCISINER GAACIA: Madas Chairman, I's gelag
10 CHMISIIONER CLARK: I weuld say ayw, but at this] il t8 vata aguiase that sotica. Agaia, I wvant to castie
19 point ve are oaly hearing from the parties? 19 the Comissien that the reparcussieas of this vota e
20 CEAIRAN JONMSCH: Yes. And I undarstand -- and | 20 very serious. They Q¢ Mguinat standing pelicy of this
21 I don'e kaow hew ve evea address whathar er not others | 11 Commissicm, and we are detsrmlaing if ve are geing te
2 csn parvicipate. Nething hAas bean filed, but I sees 2 o% aguinst that. HMNow, I undarsctand thare is & lot of
23 pesple sitting around. Bov de you Suggest, Mr. 2] partiss Bare. Onlass we parachute acma sarw, AC tam
24 Bellak, that we == 2 minutes & head ve #ill probably be eut of hare ia as
a3 M. AZLIAK: Wall, agaia, your rule, the 25 ‘hour. That's not including questions, dut the
10 12
1 Commission rule statas Shat -~ and this is Cammissioa 1 datermination that we are guing to make zaday if we go
2 Ruls 35~22.022, states thag == ()), axeept as provided! 2 with staff, changes longstanding pelicy of this
3 in Subsection 1, which rulstas to hearings, vhich is 3 Commission. And I can undarstand why ethar parties
4 20t relevant here, oral apgumant of rebuttal te staff 4 who are ia similar situations nesd te spsak to us.
3 recommandation regarding the petitien are 3 Because cace we go down thig path, we can't just pu.i.l
[ inappropriats te tha precsedings under this pare, and | & out. And that said, I just caution uys that =-- let's
7 ths c—.iui.u aay dany requasts fer sams. Tharefere,] 7 listan te the argumeants. I sasan, we hive limitad them
'y vithin the wvord msy is yeur ability ts sctually hear | 8 already, e thare is a Iimit te it. The caly thing
] oral argumant regardless of the ruls. But it seems te] 9 that will saks it g leager is if some of us have
19 peiat oot that sral AFrgunaat Lo nat #6 appropriate 10 quastions. Aad I hope that that is the case, but twm
11 that you sheuld be pasnissive as ts granting eval 11 idsuas are complax and the positions of the partiss
12 argumant. Thase sheuld be & dafinita bDasis Il'UMﬂ 12 are varied, but tha dedisioa that is recommanded by
1) &t grant it. Asmd, thasufesrw, it sheuld ba limited 13 staff coday shanges pelicy of thia Comsussion and that
14 just ts these vhe spply faxr leave ts argus and for 14 alene smarits that we listan £ all sidas of it.
i3 mmm&--m—u-unumgum 13 Especially sst in & hearing contaxt. It's not like we
16 staff's view, by | are going te heazring dare. This Ls it. This is ald
17 CEAIRGN JORNSCM: Okay. Mr. Vandiver. 17 . get.
is MR. VANOIVER: I was just geing te say that 1s CRADRAN JOUNSON: Any othar quastions,
13 histerically you all have gene beth ways ea sral 19 Campispionars? I had ene sutstanding Juastion, Mr.
a0 Argusant en daglaratory statamants. I dea’'t think we |20 Sellak, and parhaps yeu or Mr. Vandiver msy secall.
S have Deen presented with the precise Lssus of s n The last tise we deslt with & ded action, did ve == it
n Beaparty ndug ts participats ia a declaratery 22 strikes aw that we let pucple participats.
23 satemant, which a8 Me. Ballak peinted eut, ia 23 MR, SELIAK: We did, bug all of cham had filad
2 suppesad to De linmited te the putitienar snd their 2 metiens for eral argument. And thare wis ons would-be
23 circumstances only. But the Commission has gons bath |13 participast that had net and asked for parmission ft-_
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the bench te participate, and LT ¥as danied.

CEAINGM JORISON: It was denied? There L &
astion and a secead. Any furchar discussiea?

COMCISIONER CLARK: I weuld saly peist sut thas
it saems fairer te =0 te these peepls wvhe have asked
far A% that they knew vhe is geing to speak and from
what standpeint. That weuld De the reasea I would
coatinue to suppost the metien. Or I gquese I nade the
ascian. )

CEAIRON JOENICM: Thare is & setion and a
secand. Aay furcher discusaioa? All those ia faver
ngnify by saying aye.

COMMIIITONER DEASCN: Ayw.

COMCISIONER JACORS:  Aye.

CCMOSIIONER CLARK: Ayw.

CHEATIGGOt JONMICH: Ayu. Oppesed.

COMISIICHMER GARCIA: May.

CEAIRGHN JORNSON: fhew it appreved ea &
four-to~sng vets. Aad, I's seryy, Commissisoayr
Jacobe, you limited it te --

COSTISIONER JACONS: Taean minutss par speakar.

CCMCTISIOER CLARK: Neow Mr. Coutreulis is guing
£ point sut that thers Ars twve spsakars on one #ide
and anly ota o8 your sids, s that 117

HR. COTTROULIS: Commissioner Clark, I represant

o B G RB oA W N e
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thag v A sakiag -~

CEMRON JORION: Teu ars geing o have e span;
up juss & Bie.

MR, NaGER: -~ fer intarpretaties is the Same in
beth, 1'S geiag ta cede 8y tea ainutas se that we caa
daal vith the sattar in a more comprebansive and
cancise way.

CURAN OENIH: I dida't bear yeu.

COMTISIOER CLARK: MR, COUTROULIS ia geLng te
go firat and take Seet of the timm, —.

MR, MOGEE: Yes.

CEAIRGAN JORNSCHM: Okay.

MR. MeGRX: I am ceding my ten minutas to him.

CRAIRGN JODMSOM: Okay.

MR, COOTICOLIS: Thall I begin?

CEAINMAN JOEMBOM: Yes. .

M. COUTROULIS: May At please the Commissios.
TIC saaks 2 declsritary statament that axplains aad
clarifies the Commiseion's 1991 exdar approving for
Gost recevery FIC's negetiated pever purchase
sgrealiat with Dag.. It doss net sesk 3 sodificatien
of that ordar. Staff supporta FPC's petition La all
Iespacts, as set forth La ics recommandation.

Our patitisn fallis squarely withis Iula’ -
13-12.022. As the Flerida Supsems Court rwoantly bald

. 8 <Y e n e N
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Tlarida Powar with respect to the Dada petition. Mr.
MoCea repreasants Tlorida Powar with respect to the
Lake patition.

COMISIICONER JACDSS: Inngovative.

HR. COUTROULIS: Actually, I have & confliet with
Faspect to the Laks.

CEAIRON JORNKM: Mr. Wright, did you have ==
You ware ralsing yeur hand,

MR. WAIGET: !mjutmuuymt, an I
think you know, I dé represant beth Lake and Dade
County in Meatanaly (phemetic.} My prisary purpose
sitting at e table taday ia o speak ea DaMpYE of
Cads County and Moatamnsy. Mr. Willis vill speak co
bahalf of Lake. 1If it is scosptable te ywu, Wr,
Willis and I have discussed am sllecatien of tims, and
I think 4if yesu limit us ts 20 miomtes te our sids that
vould be acceptable to us, bugause I think he has &
little more te say than I de.

MR. COUTROULIN: Weuld we, a5 wvall, thes, have 20
aisutes combined?

CRAIINGON JOENSCM: I guass 50, Yes, that is
asnsgeabla. Weuld you precead thaa?

HR. MOGER: And, Madam Chairman, since the Laks
petition asked for the sams declaratery statasant as
in the Dade petition, and since the fundamantsl erdas
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in the Panda decision, the Commission clearly has
jurisdictien. Indeed, Commisasioners, it aloma has
juriedictioen to intarpret its ordars and construa ita
FORFA rules ts angure that paymants undar spproved
contracts do net axcesd its aveidad coust
detarsinaties, since spproval of a contract at odds
vith the Commission’s avoided sost rules would violats
beth FURPA and Terida Stavuts 366.081,

TO PAITEt & peint that was made by i, Bellak, ia
saking thess ebservatisns, the Plorida Supreme Court
drev os diastinction betwean negotiatad contracts and
standard effar contraata. Specifically, FIC asks this
Commigsisn to clarify that consistant with its order
disapproving the Lake settlemant. consistant with
FORPA, censistent with Florida Statuts 366.0351, and
hule 39—1‘!:0!322. which governa negotiatad contracts
vhean they are appreved, the Commiseion's ordar
appreving the Dade coatrsct contamplatsd thatr FIC
wvould pay for ansrgy based on aveidad eoargy costs
strictly as raflectad in the ocatract.

That FIC veuld use the aveided units
contragtually specified prexy charactaristics
refaranced ia #12 and not some ethar or additional
charsgtaristics thes are aevhare ceatiaised in the
ceatrast, newhare ceatained in the Commision’s
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appreval erder, and newh sentsined ia the
Commissicf'e ruled te sasess the aveided unit's
oparstional status fer the purpese of detarmining vhan
the as-aviilable paymeass sre sade and vhea tha firm

paymant is sade.

And, finally. that the Commission's order
contamplated that FIC would use the ectual charge out
price ot.ud- to Crystal River 1 and 2 resulting frem
its prevailing aix of transpertation, and not sams
fictitious aix, or soma aiz that vas in offect vhen
the coatract vas approved.

Commiseionars, F¥IC's petitioa is inextricably
linked to what this Commissisn appreved ia 1991 wvhan
it approved the segutiatad csatract. Moreover, and I
would like to emphasize this, ¢given the relevaat
histery te which I istend te turm now, YPC delisves

scatanant should be & housekesping satter for the
Commission. And in sayiag that, I do net mean te
Suggest this is cet an Lspertant asttar, it ssst
cartainly is. But it sheuld be a housskeeping mattar
since the Comaission has slready detarmined that FIC
18 correct in what it seaks. And let me explain wvhy.
The Commission will recall in February 1995, it
ruled that it lached jurisdicticn to detarmine vhethar
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B, the Comaissien Mald than Seqtzien 312 of tha
contraat. 1like all aveided eset calculatiens, wag
neves iantended te be fully representative of a real
opazable Brisks and meztar umit, dut vas instead
intanded a4 & pricing preay. It further .M-ld that
appreval of the coatract regeguized that anargy
paymants veuld be calculated using the parmmatars
spacified Ln the contract and wvers not fimad. Aad,
queta, TPC's medaling of the aveided uait, which
regults ia & sixture of firm and as-svuilable enargy
prices, mare clasaly approzimates actual svoidad
anargy <osts, and is consistant with this Commissioa’s
1391 ordar spproving the contract. I's quoting from
Page § of the Comaission’s orxdar disapproving the Lake
sattlanmnt.

Tinally, the Commissien hald thare that neither
the gomtragt aer the spprovel srder ceotains
previsisns geverning tha modes etuwen.lt;
the refarwaced plant, and that FIC sheuld take amy smd
all agtisa regardiag coal transpestatiea vhich legully
lovers tha cost of providing alectrigity te the
Tatepayers.

¥ow, tha Commissisn reached that decision in Laks
daspite tha fact that it had Lia the 1993 erdag I
refarenced bafore ruled that it lacked jurisdicties te
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FIC's mathod for datarmining firm or as-availadle
paymants to ODads, Laks, and othar similarly situstsd
COQUNAraAtors was correct undar their uiu-uu. And
thersaftar litigation ensusd with Lake and
the lLake court hald that to datarmine vhan the
as-available or the firm paymant should be aade FPC
must nodal the aveided wnit dased oca all the relevant
charsctaristics and ocastraints that weuld have besa
sssccisted with & unit had it sctually bean built.
Undar the Lake ceurt's ruling, FIC ceuld net
limit its sodaling of the aveided unit's operstien to
the proxy charagtaristics sat ferth in the confruce.
It wenld instesd be yequired to cwasidar
charactariatias nevhare feund in the contrage. Now,
sometime aftar that oeurt’'s ruling, Lake and TIC, as
the Commiseion will recall, antered ints a settlemant
sgtemmant compromising thalr disputs. And that
AgTOaBANnt was bDrought te this Commission for appreval.
This Commissien disapproved the propesed settlmment
with Lake. And in its thres-to-tws ordar it squarely
hald, A, its jurisdictiss was broadsr thesn it had
previsusly b&tﬂ.‘. and that it had jurisdiction e
sxplais and alarify wvhat a asgotiasted contract msant
at the tias it wss appreoved., Indesd, it nested that ne
parcy had cited any sutherity ce the sontrary. =
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actually adjudicate tha contractual dispute over
anargy pricing betwean Florida Power and the QFs. Aod
although Commissionars Carcia and Clark dissented ia
the Lake settlemant dockat, s staff discusses,
Commissisnar Clazk filed an opinion in vhich she
abserved at Page 21, quote, "Tha Coammission could dawy
cost recevary based on a subseguent contract
intarpretatien.® And hare is the ey, "if it vas
coatrary ts tha bBasis on vhich the cantract was
originally appreved.”

Thus, we koov st least four of the Commissiooars
in Lake vare ¢f tha viewv that thiz Commission retains
jurisdictien in the contast of & negotisted conteact
to datarmise whether aharyy paymsnts ars consistant
vith the basis ea vhich the centract vas originally
Approved fer cest recevery. HRaving spproved the
coatrast. the Comission has the suthority and
mmquthmonmuu
sccerdence vith vhat ware, ia fact, the avoidad enaryy
cost tarms sppreved ia ite erxdaer.

s discharge that respeasibility, the Camaissies
mist aparcise its jurisdictiea to conzidar and
datarniag vhat tha coatract msant vhas it was
spprwved, The Commissien cannet, sensistant with its
cost recevary dutias, be relegatad te a rubbar stasyp
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as iLntervaners veuld Rave ig, vheds rela with respect
£o coat Tesevary completaly anded LA 1991,

Comnisvisnars, that is aet & Tequifemant of the
freahald danisien vhich Malda that & Commissisn saRDet
nodify the Basis ea vhieh it eriginally approved &
PURPA contrast ts bring the enarygy paymants ia line
with currant aveided costs. Put Freahsld clearly doss
aot praampt the Commissien from explaining and
clarifying vhat it, ia fact, approved ia 1991
unmedified. Indead, &8 Mr. Ballak neted, that precise
PrOAEption Afgumant vas 3ade in Panda. It vas
zajectad by the Florida Suprems Ceutt and cars was
danied.

Now, I would like to diacuss that 4Lt is very
clear that the Cammission had te considar the esarygy
paymants e.l.lhd for undar this coatrast ia relatios to

" savoided cests vhen it appreved the oeatract back is

1991, Because under 146.031 and Pule 15-17.00322, and
as confirsed by the Famds decisisa, thia Commissiea in
‘91 could set have agpreved the coatraas if the enargy
paymants would axowed aveidad cost. And es I intend
ta show, thare rsally i{s ne queatica thast the
Commission did, ia fagt, datarmine in 1991 wvhan it
apptoved the Dads esatract that the anargy paymaats
would be based on & lessar of typs methodology. A
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MR, CCOTROULIS: And T veuld 1iXe ta tlev g,

CEAINGMN JORNION: I had ferget that be bad eaig
he ves dafarwing to yeu.

MR, COUTROULIS: xmx-wuw
3:13. Lat ma back Up. The PIC has dald thay the
approvel of a negutiated contract includes approval ot
the terms and conditions of that centract.
particularly the fira capscity and eneargy paymants.
It held that in Decket 510403, vhich we cited in sur
briafs. N

Ondar the azplicit direction of 23-17.00322, thax
is the rule that govarns approval of s negutiated
contract, back in 1991 and atill today, in order to
APProve & magutiastad gontract, the #35C vas Tequired ta
nassure the anargy and capaqity paymants is that
SMALract agalast the avoided coet standard. The
banchmaxk, if yeuw vill, specified in the Commission's
rules for caloulating such paysants undar & standard
offaz osntract.

pagifically, the Comaission’s rules providad
that it weuld svaluate & nagotiated cantracts paymmmts
for fira enargy and capacity againat the utilicy's
aveided construction and cpersting costs. And hace Ls
the Rey. Calculatad -- and I'm reading n-u_in zale
== caleulatsd is accordance vith Subssctios 4 and
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mathodolegy that compares firm rates te se-aviilable
rates, and sssantially pays the lessear of the twe.
Not some full-blown Bricks and mortar sodaling
invelving charsctaristias Aevbara referenced in the
GONEIACt or in any Commissiea rule or ordar.

Indesd, Commissisoars, if the 1991 Commissios
datsruined that the goatragt weuld sake enargy
paymants based oo soms mathodelogy that satarially
paid more than a lesser of methodology, I intand te
show that utdar its geverning rules the Coamissiean
esuld net have appreved it fexr oest Tecevery.

Lat wa bagla with that. The PIC has hald‘thac
the approval of & oegetiated cestraat includas
appreval of the tarme and cenditions of that coatract,
particulariy the Mq and enargy paymsnts.

CEAIRMAN JORNSCM: Yeuw have about twe Ainutes
laft.

MR, COUTROULIS: All right. Under tha explicis
dizestion of 15-17.08322, as ik axisted in '3, and &
it axists today, in ordar te approve A nagetiatad
mum--l{n-mutnk-mmxnuum.

CEAIRGN JomMScH: I'm serry, 1 forget.

COSIIIIONER CLARK: 1'm struggling with the fast
she has teld you te husty up, Mtu.dyclullﬂ!
down,
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Paragraph SA of 25+17.0832. Paragraph { of 2!_-11.0!12
is the aveided anargy pricing rule for ssandard offar
contracts.

That is one of the banchaark rulas that this
Cammission wvis requized to considar under .08322 ia
detarnining that this negotisted contract vas
cost-affective. And as we demsascrated in our
petition, and aa staff furthar demongtrated in its
Tecommandatien, under the banchsark sgainst which it
fseded £8 RMASUSY enaZyy payBaats in this contract
agaiast tha beagimark for standard offar contract
shargy paymants, it had ts look at the paysants called
for ia this ocontract and say do they pay 50 sors tham
avoided coats calculated ian sccordance with the
standard affer rules. Because if that negutiated
ceacrast pald mere, it ¢ould mot have bean appruved.

Mew, its true the megotiated coatract dosan’'t
secssearily have ts incorporats the ssle enargy
pricing sule as & standard eoffear coatract. IThe
parties cas dacide they wvant te figure eut the aneryy
pricing ia soms differeat wey. Dut whea this centract
was takan te the Commissien for oest approval under
25-17.08312, it i9 very clear the Commission had T
ssy hew doss this ceatruct pay fer anarlyy sguinst eur
avoided cost Danchmark. And the aveided cost
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Denchaart right iA the ruls ié the wNergy pricing rule
for standard effsr ceatrasgta. And I lovits the
Camuissien, loak st .08J237, it veferances directly
L0832, what 4s aew 35, byt baak ia ‘91 it waa 4B,
wvhich is the anargy priciag rule for standapd offer
ceatracts.

Now, &8 wa hive demenatrated, m Commission's
standard effer anergy pricing rule clearly calls fer a
lasser of appreach. Staff discusses that axtansively
in their recamsandation. We cited all of the hearing
transqripts befors this Commission wvhean thac rule vas
passad, and it‘s crystal clear that that rule calls
£or & lesser of datermination. It, charefore, follows
logically ehat this Camyssion had to deternine ia
1591 that the Dade negetiasted contraat paid oa the
basis of a lisear of appresch or samathing less,

-becsuse if 1t paid semeching aere, it wveuld have been

in sxcess of tha standard offer Danchmark that the
rulesa say this Commissien had to considar. Aad if
thare ATe any questions sa that, pleasa iatarrupt ma,
because I think this is a cruaial peint.

The bottom line is that the Cammiasion
necessarily determined in tha order approving the Dads
contragt that the anaryy csatracts did not axcesd
aveided cost. To do that it had to determine what
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48, a8 49 new 3B, It vasm't gsigply it had &s pay s
mere thaa that Heaalmark ruls, it had te pay se the
basis of that because it vas a etandasd effer
contraat. And that standard offer ceatzagy was
ipproved. It vas ApPreved by Cemmiseien Ordax 24983,
S0 tha Commission abrvicusly detersined thae thae
contract did pay oa the basis of the rule. It,
tharafore, fellows that the Cammisaion must have
vieved the ldantical language ia the negotiated
ceacract vith Dads o weaniag the same thing as is -
TIC's scandard offar contract and calling for the
datarminatien of firm or as-availabdls paymanca based
on an bourly comparisen of the firs facs to the
ss-available rats.

And, indegd, its ordar appreving FIC's and Oulf’',
And FPL'# standasd effar coatract clearly recites the
factars that are raquired ts determins enargy paysamts
undar that standard offer priciag rule, and it
manticas saly the enetfgy pricing charactacristics used
by IC under the negetiastad ceatrasct bare. Type of
fual, fusl costs, average heat rats, and vuriable O8N,
s wall 38 an ascalating factor Dy years,

These are the factars that sppear in both the
standard offar contract and the nagetistad coutyact.
Thare are &4 additienal or differant charagetaristics
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those paymants vould be against the sveoidad cost
banchaark prescrided by its own rule for standard
offer contracts. That's vhat the negotiated contyact
rale says on ite face. And the instant petitioa
oimply asks tha Commissiea t# clarify vhat it
necassarily detarmined ia that regurd samsthing that
is clearly within ite jurisdicties.

Now, lese thare be amy question that this
Commission apprahanded this ceatract ia 1991 as
calling for a lesser of appreach, there is moxe
wvidanca. TFirst, as I amatisaed, the rule for
standard offax ceatraats vas tha subject of exvansive
mulwsaking procesdings that are discusesd An staff's
recommandation, discussed in cur brief, and it is
clear that the Comaissies wvas teld vary directly that
the standard offer priciag rule called far & lesser
of.

Ia agdition., twe meaths bafore this Commission
appreved the nagetiated ssatsract with Dade, Norida
Powey filed its standard sffar ceatract. The standard
offar ceasract esatains s substantively idantical
pravisien to dection 912 of the negotiated contract.
Now, as a standayd effar centract, it had e
axplicitly provide for soarygy payBants te be aade
under the standayd effer rule, 23-17.0432, it vas vhenm
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A8 intarveders suggest thare sheuld be that might have
bean associated |_rir.h & fully charactarited uniz.

COMISIIOER CLARK: What were those fouf, agaia?
Typs of fual, fual cost --

MR, COUTROULIS: Typs of fual, cost of fuel,
average hast rats, and variable O8M. And,
Commissisnar Clark, if yeu look at Ordar Number 24588
appreving thase thres standard effar coatracts, the
ofdar squarely recites these ars tha charactaristics
that are required te comply vith the atandard offar
pricing rule. And those are the sale ones in the
negetiated ceatract, and the language in both
concracts is ildancical. It is inconceivable that it
ssant twve diffarsnt thinge to tha Commissionars in
1391, Beth of those centracts wers spproved by the
Commission in 1991, The same languige had to sean the
same thing. And ve knsw that the asargy priciag wzule
of this Commission wvas & lesser of ruls bacsuse ve
Asve axtansive svidance both in staff’'s recosmandatiea
and in our petitisa te that sffect.

I weuld like te turn now ts FIC's need for the
declaratery statamant At is seaking, and I will thea
briefly get ints vhy the srguments ¢f intarvenors ia
ruppart of thair setiea sheuld be rejacted.

Commissienars, it is abvisusly unfair for the
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Commissien te deny FIC tb- option of setiling At
dispute with Dade, which the Lake order effegtively
deas, bDatause they Arfs the same SHatrict, the samn
Lasues, and fezes FIC te preocwed vith the cisk of
litigatisn, byt neverthalass, refuse té stacs formslly
what rates, tarms, And ethar cenditisas of :he
contract the Cammission intanded to appreve as
consistant with full averdsd cests. FIC sheuld net
Rave to wait to c¢ems later time to find sut whethar eor
not 1ts contragt admiaistration is in sccosd with wvhae
this Commiesion balieved in 1991. And intervencrcs
dizmiss the Lake order nev as & nullity. They say,
vell, after the Commissisn issuad the Lake ordes, the
Lake settlamant expiZed by its tarms because too much
cing had passed, se that's new & anllity. Wall,
technically they are right. TFlerida Pewer is antitlsd

“to kaev thag the Commissisa is standing by tha

ressening in thas exder.

Lot me turn in the sow and a half nisutss I have
left to res judicata, collataral estoppsal, and
sdminiserative finality. As an overall sattar, it is
isportant to appreciate that the iastant patitiea does
not ask the Commission to do what it sarlier
datsarained it lackad jurisdictisn to do. Right or
wrong. the Comilssion viewed the 139%d petition aa &
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pesition Lhag ve are in new,

Thars 45 ae Bar t4 Chls Cemmissien geing ahead. -
¥e DAVe cited cases LR OUF Brisf that talk abewt thg
fact that & jurisdidtienal datarminatien is neg
scaathing that is given rfes judicats effact whag the
same tribunal that antared tha ssrlier srder wag baiag
asked to invoke L1ts jurisdiction ==~ .

COMIIIIONER GARCIA: Didn's this same tribunal ,
though, sppreve ene of those settlemant offers awnd
vots it eut?

MR, COUTAOULIS: I'm socry, Commissicner Garcia?

COMOISIONER GARCIA: Dida't this same board
approve one of tha settlamants of the coatract?

MR, COUTROCLIS: This Cammission has approved
scns of the settlemants betwean Florida Jover and
othary OSJUNATACtOrs, yee.

COMGISICMER GARCIA: Lot ms ask yuu, vhy 40 we
nesd & coatraet at all? If we retain jurisdictica,
vhy net cisply retain jurisdiction and sisply
datarnine this as we go? ﬁmnmcam--m
mat aatax -- m‘mt gt & partnar ta produce Oogea
powar or vhatewer typs of pawer, yeu must Bave avelided
== wa figurs it eut and then we go frem thare, and
this Commission goes detarmining cost as we ”_ on, and
tharelry net inveking tha possible jurisdiction of
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TequUest to redolve tha disputed contract issue. Tha
Commission could not have bean clearar ou the point.
Its ordar at Page § says that is the way they
construad the petitions. This petition is asking the
Commission te axplain and elarify ite order of
approval of this coantract ia 1991, It is net evea the
sana issus, Therefors, thare is no ree judicata.
Anothar thing, iatsrvensrs talk about
adainisteative finality. Wall, the faat of the sattar
is they made those very sams argumants vhes the Laks
settlemant vas presantsd te the Csmmiseion. Thay said
to the Commission at that peint ywu sheuld nop rlook at
this sattlement sgreaheant sgainst vhat you approved
bBack in 1981, decsuse your jurisdictien wvas at an end
afvar 19432, and you detarmined back in that 1994
pricing decket that you wvanted te reselve the priging
disputs betvesn the partiss. snd se you should not
interject yourselves nov and make the determination
that tha sattlament is cost-effective ia relstien te
vhat vas originally sppreved. This Commission
fejectad those Arguments. It rejected the idss of
aduinistrativd finality. All the argueents that were
sads in here vere made coonsctisn with that Lake
settlamant, and yet this Cammission weat ahesad and
digsappreved that Lake settlamant and placed us in the
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anothar party. VWe doa't rneed a contrac:s. This
Commission has jurisdiction, so we Reep it.

MR, COTTROULIS: Wall, Your Eonor, I's suggestiag
that this Coammiseion has jurisdiction te explain and
clarify the basis on which it approved this contract.
I'm not suggesting that this Commission has planary
Jurisdictisn ta resslve savery contract dispute that
might <= that tha partiss aight get ints in the course
of the 10-ysax contract and the administration of that
coatruet. Mt if there is & aeed for this Commissien
to explain and clarify the basias on which it approved
somathing -- 0

CCROCANICMER GARCIA: I undarstand. Jut aren’t
you talling me that it's crystal clear? You're saying
to e and have repssated ssveral timss that it'se
erystal clear vhat the Commissien msant. If it's
cryscal claar, vhy dea‘'t we let it fall within tha
bordars of vhat & contract is supposed to be and wve ¢
te court and let the judge decide it, since it’'s e
clear? We already wpoke en the iseue. ¥e spoke in
‘91, Thare it ia. It's in black and whits, thess are
tve sophisticated partias. It's not eves a negotisted
== this is & segetistad ceatzact. It's Dot sven &
standard offer coatrast. Beth parties astared late
this gentract on equal feeting, this Commission
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appreved it, why net allev heth partiss, bech
sophisticitad parties to maks it as aryetal alear &8
you say it ie bafere a judige?

. CCUTROULIS: Bacause it's apprepriats. It iz
only this Commissien and ns eourt that can glarify and
axplain vhat this Cammissisn approved in 1991, A
court can determine vhat tha contrast provides &»
batvesan the parties. Theerstically, you esuld have a
negotiated coatract vhare this Commission appreved ea
& cartain basis that contract for cost reqovery, but
down the resad 4 ceurt deatarmines that's net vhat the
tvo parcies obligated tiasselves to do, and there is &
aismitch thers. This Cammission is oaly geing te pass
through for cost recovary paymeants that are censistant
with the basis s vhish it sppreved tha csatraat --

COMISSIONER GARCIA: Which cest yecevary? You

HR. COUTROULIN: Cast recevery camss ia the fual
and purchased power adjustmant alause, but assetheless
wva have & real disputs, we have ==

COMISSIONER GARCIA: Which we kept setting and
Lwproving as ve moved os in this coatract.

MR, COUTAOULIS: Yes, Dut --

COMCISIONER GARCIA: And are still pare of
rates.
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ansures mumu:'—nud--nu—uav-u..
coss, and Lf chey 4o thay are aet passed threwsh ta
the ratapayesrs.

COMXISIONER GARCIA: Dem‘t you thiak it puts
this Commissien Lo s diffigule positica? We stated |3
a party, cans te Morida. ﬁmnmut&m&
rules of the qume for you. ¥e sat and wve drev the
rules of the game with yeur alient. And, ia face,
whan staff citss, thay are naet citing te s discussies
that socurved with all parties Nere, they are citisy
te & disgussion that eccurzed with our IOUs, this
Commission, and -- tha Commigsi . B S8 L%
vasn't thesa Commissionars, and staff. And wve case -
with a saries of rules. Whan we cams up vith thag
sarias of yules, pecple antared our etate to do
business ia eur state. And thess abvisusly were
sephisticatad pazties vhich knew vhat they ware daiag,
vhiak get fimancing based on thase agrsemants, or
these rulas that ve had bufore this Commission. Thoy
didn’t satesr uwndar jurisdictisa of this Commiseiom,
they entared our stits undar & coatract vhich yew
provided and this Commiseion approved and said let's
play ball.

WR. COUTMULIS: Correat. "

CONMIISICHER GARCIA: We lesave fros that point
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MR. COUTRCOULLIS: Juz, Cammissionar Garcia, thare
is & very real dispuce betveen Florida Pover and Dade
and Florida Power & Light. Thare is litigutien.

Thare ars questions about cost recovary. Thare are
questions about contraet sdniniatratiea. IPC has a
right o knew that it is paying in sowssdance with
what this Commission had ia mind vhan it appreved this
thing in 1391, If F2C is wroag ia that regard, thes
TIC wvants to bring itsalf im cospliance with vhat this
Comnission had in mind vhes 1% sppreved this for coas
Tecovry.

COMCISICNER GARCZA: But hasa't FIC scted along
these lines? FIC is maling peyseats based oa what it
balieves the coutragt swys, tharafors, FIC is aating
within the boundaries sf vhat it feals it has ia the
cencract, and has gens bafere & ceurt, and, ia fack,
has shifted, if I'm oot aistakan, and you can oefTwct
we if I'm wvzong, is paying secerding te vhat it feals
is in the gentragt. 8¢ it has already actsd upoa tha
contract that it sigmed.

MA. COTROULIS: FPC is deing that, Commissieaar,
e ¢ ml.l like the sssurance from this Commission
which 15 the ealy dedy that had tha right ta appreve
this fer osst recovery, aad the saly bedy that
protects tha ratepayerss, and the osaly body that
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And now you raturn into the seventh inning of the cmm
and you are talling as == you are talling thase
Partias that you signed & comtract with, that &
matarial issus in the contract is st dispute, and ocaly
this Cammiseion can datermine that matarial issus of
this contract.

MR, COUTROOLIS: WMo, Commissienar, I am nat
saying that.

COMMCIIIOER GARCIA: You don't think that this
s & matarial central issue en which this contract's
value rises or falls campletsly?

HR. COUTROULIS: Tha patitisn does not ask this
Cotmi guion == ardd I wans te clarify that -+ the
petitioa doss Dot ask this Cammissioca to resolve the
contract dispute Detween the parties. That is hangisg
in the court.

COMISIIONER GARCIA: If we resolve this iassue,
have we Aot resolved this whele case? Is this net s
cantral issus to wvhat yeu are bafere ths court oaf

MA. COUTROULIS: Not necassarily, Commissionar.

COMIITIOER CTARK: Can I say something? I
undarseand ¥R, COUTRODLIS® aryulant te basically be
You are betwean & roak and s bard place.

© MR, COTINOULIS: That's right. That is eamsetly
right.
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clause. Nev tha parties may aet MTes oa its
enforceability, that is asu hefese the Cemmissies. It
say De bafers the ceurts At sems peint. Bug is‘s ealy
12 that o Wt t» alawss is enfercsabla -~ wa hRappan
to think it 19, they prabably disagres -~ that what
this Commiseion decides it's going to pass~through for
cost recavery BAy wind up baing what the coguns
ultimataly get paid. That's net becauss this
Commission is etepping ea the toas of the geurt’s
jurisdigtion to resslve a ceatract disputs, it's
because these tvo parties in An arm’as~-leageh
negotiacion agreed to & reg out clausa. And that
should aot concarn tha Commission at all. It's net
bafore the Comalssion. It may coma up ia the cousts
at some peint.

All n‘ wvant from this Cosmission i9 please
clarify vhat you -int vhan you approved this ia 1991,
You already teld us that ia Lake, in the Lake exdar
whan you disappzeved the sectlemant, but Rew
intarvenors say that is & sullity. We csatinue te ge
farward with litigutics, wa try to sstile the
disputas, ve really can’'t, and ve submit -~

COMMISSIONER GARCIA: Lat me tall you, I
sympathize with your pesition. In no way an I saylng
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¥e have very specifie jurisdictisn over vhathas wy o
geing to allew 8ot Tecevery o net. Aad T Baliquy
thas yeur slient weuld have receusrse if we dida‘y
bacause of precedant szat by this Commissien om thees
vary lssues.

M. COUTROULIS: Bus, Commissisnar Careis, if w
Commissiea‘s view as Lt bas stated i¢ that it has
jurisdictiea to de that, thea it gleacly has
jurisdiction to tall us new viat it appreved Back ig
1991. They are ona in the sase iseus. Ve have
ongeing disputss, it weuld be nice to have a
daclaracery statamant that once and for all askes thi:
clear., It has deen going on and on for a long time.

COMSQSIICNER GARCIA: You're abselutaly right.
Onoa you have that tha argumast ia sver.

MR, COUTRCULIS: I think I'm out of timg, I
veuld love to tilk soms mere.

CEIRAM JORICH: Actually we stopped you vham
you had sbeut a minute laft. 3%¢ if you wast ta
rumarize.

MA. COUTROCLIS: All right. Give aa ooe second.
CMOMIOER CLARK: Madam Chairman, I will
probably have queations, but I thisk I want to walt to

hear from the oppesing side aad +-

COMISSIONER GARCIA: And I'm serTy, Iﬂ:-
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that vhat you are trying te do is wreng. In face, I
think what you are trying te de is to soms degres put
youzself i3 a position vhare you can protact your
sharaholders and the ratspaywry of Florida. And I
accept that. I mean, that is == you ars net the bad
guy haze. You are sisply -- unfortunataely, T thiak
the bad guy bere is this Cemmisgsion. I think thias
Commission may have erred in tha past, ey arred in the
peet and puts us == puts yew is particular, batwees 3
rock and & hard place. Aad thas puts us in a
difficult spet because vhere de v ge fros herw, MG
uuc-nd.:h-vm-!nnnnnmurud

addad aoma ta 1t, a0 MaYbe we should --
M. COUTROULIS: Thas's all right. 1 appreciaste
the quastieas, Commissisvar Gagsis. Thay are very

ingigheful Quastions. Aad I do want ts come Baak by
anphasizsing with considarstien to all of these
factars, we vary carefully drafted this petition te
ssk for very nesrvw carefully structursd rslief that
ve rbmit i ia the intarssts of all parties te know,
Bacsuse if four Cammissionars said ia Lake we retain
3mm=u-a.‘umxmmuus-'.mmum.
through paymants for Cest er not ==

COMOINIOER GARCIA: ¥o retaln jurisdiction over
you, net ever the party that yeu have & esatrast with,
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Chairman, I jumped in because I was interestsd, I
undarstood him such bettar vhan ha vas going quickar.
30 when he alowed down I was able to think up and
formulata soma questions.

MR. COUTROCLIS: I shomald have stayed fastar.
Would you like than to hear from the other side and
can I have 3 minuts or as fer rebuttal?

CEATIMAN JORNBONM :
minuts.

WR. COUTROULIS: Yes.

Chairsan Johnson: Mr. Willis,

MR, WILLIS: I'm Lee Willis of Musley Movullen
Twpresanting Lake Cogun in this matter. Commissionar,
I would like te firet review sguia --

COMMISIIONER GARCIA: WY can baraly hear you.

MWR. ¥NIILLIS: I weuld liks te swview again the
prosedural histery of this matter. TRis is the third
patition for daclaratsry statmmant involving the ssas
partias in the sams contract that Aas Deen bafore thia
Cosmigsiea. The first cna was is 1394, and the second
ona was in 1994, and it wvae damiad by thie Commissiea
ia a definitive ¢rdar aftar extansive oral argusants
weare hald, and careful comsidaration was mads, sod &
final esdar issued, vhioh waa et sppealed.

Ia that exdar, vhich esseatially the present

If you vant t0 save the
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“povar than’ we had at the time. Mew wva knev vhat the
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Commisersn antared, l:_ﬁu;oun Gazaia. Deasen,
Jehnsea. Clark, and at Whe tiss 1t was Cammissioner
Rissling. But s1t's net AR ancient ordar. Yeu held
that aascars of esatrastual LiAterpretition were
preperly left %o the civil ceusts, and that ve dafer
u‘th- courts te answary the quastion of contract
interpretatios raised in this case. Thus, FIC's
patition is danied.

Now, the points that I have just fead ars quotes
froa your order. This was yeur deciasion on the very
conAtract At iassue hare, and the vary csatract
preavision that is at issus hare. Tha Commiseion -~

COMCISIONER GARCIA: Mr, Willis, vhile you are
atill thare, though, it ts peiated out by parties and
by staff that Crossroads give U4 mare pover than we
had at the time. And that Freshald gives us wuch sore

lav is and we can decida these teras beciuse we kaep
Jurisdietion.

MR. WILLIS: Commissicnar Garcia, I respectfully
will point out to you that the lavw of this case wvas
nade in the order that I just quoted to you. And that
while you aight vant ts use -~ orf aomsons could argue
that Cresszoads might be persuasive in soame futuze
tias in soma future csatroversy that has aot bDean
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L1o4ua bafere the ssurt? Is the court lesking st thie

iavua?
i, WILLIS: The Seury -

COMISIIONER GARCIA: The ceust has taken
jurisdiction of that iswue.

R, WILLIS: Wall, the fact is that Judge Irigys
has slready unaquivecally ruled that the terms of the
agressant are unasbigueus and do oot require the cswrt
to look outside its four cornars for aa inctarpretaties
of Section $.1.1 of the agresmant. And the court Mulg
that the paymants are due to Lakxe Cogus Based on &
real oparable 1991 pulverized csal unit, and has raled
that amy furthar attempt by FIC to aryus any othar
iatarptatation of this agresmant is Lnadmiseible at
trial. 30 that is the ciroumstances thars now.

COSISSICOMNER DEASCN: Thaa wiry are you concarned
about this declaratory statasent?

* MR, WILLIS: Well, becsuse you heard them hers
argus aa erdar that 14 & nullity, and they brought it
back Wp to yeu. And thay are goiag ts try te use it
in that fashion, and if they are 2ot tIying te de
that, thare is ne reason for us == for yeu to decide
this ==

CCMMISSICNER DEASCH: Is it our peu.u.e_-;u
datarning vhat thaizr motives are and hev they ase
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decided by this Commission, that has net bean subject
to the provisien of res judicaca and collataral
astoppal and administracive finality, that you aight
conaidar that. That is s ¥ew Yerk Cammiseion. It did
not change the jurisdiction of this Cammission nor the
decision that you mads.

And vhat you did is this Commission cacsfully and
axhaustively considered tha very issue presanted in
this docket and clearly directad the parties to ge to
Court t resslve the osstrast iatarpretation issue.

¥ow, we can call it vhataver yeu want ts, but it
comas back te v arw <= they are askiag you %’
intarprat that osatract. They aleths it with & lot of
smoka, but thas is axagtly wvhat it is. The parties
want te ceurt im Oactobar of 1994. They settled the
mattar. They bresught it ts You, it vas rejectad. And
tha ordar that vas entared is & legal mullivy., Aad
evan tha reference to it is inspprepriate hars because
it is net an erdar of this Commissiocn.

The parties are back in court vhars you said
originally vas the preper place to be. TThe trisl is
now sat fer the 2nd, and it would be
outragecus for yeu new te stap in and try te answar
the questien of a ceatract interpretaties.

COMMISSIONER GARCIA: Mr, Willis, {a this an -
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going use to use it in & court, or is it our
sespensibility to address the declaratory statemant,
and partiss uss it for whatever purpese thay feal ia
uwieful fer them?

MR, WILLIS: Commissionar, I balieve that you -
should deside this case, if at all, based on what you
have already decidad previcusly.

I msan, that wvas the word that you gave to thasm
partias. It vas the same thing a8 you entaring &
contract with the varieus partiss. And the partias
have ralied on that, and they have gone to court, and
that's vhare that coatroversy should bs decided. And
I think ywu should lesk through wvhat the metives Are
here, and if it gemuinaly is for mattars of ’
settlamant, it can come up and be arguad vhea that
time e-l ia & settlemant. Thare is ne settlasant
panding. It can coms up ia cost recovery at the tise
cast recovery is brought. t:dlo-nh:mdt'ch
addressed nov,

You should dafar your decisivs o this. Thers
are thres principles: res judicata -

CCMMMISSIOMER DEASCN: Wall, Mr. Willis, let =
ask you, it doas net aneed te De addressed cow. Are
You saylay than thare is asaver & nead fer a
dsclaratery statemant? Yeuy just wait until thare i3 &
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£ACS precwading oF sassthing elss Yhan the Lseue is
squarely ia freas of ywe?

MR, WILLIS: MNe, 1I'S nes saying that. I's saying
that, Cemmiseianar, after this has Dean Breught to you
thres timas, and that you havy sads & definitive
detarainatien oa thias ia 1993, that you should scick
by what yeu bald ia that ordas. And shers the
argumant vas aade by Florida Powar that vith cespect
to a whele lot of detail about standard offers in that
erdar, that [ firse quated you fZus, you said thare
are twe typas of contrast treated very differently ia
the rules. And that yeu censidared the very things
that ware hace, and pointad aut that you would nat be
involved 1a such a Battar 1n intefPreting the contracst
and sant this matter te caurt.

Now, thare &re thres principles that are

- impertangy fox yeu té realisze hare ne Battar hov much

YOU mAY want te g9 back and addrese this again. They
are res judicata, cSollateril esteppal, and
sdministrative finality. And it says that cace you
litigats an iasus Detwean idantical parties and you
have & final ordar, that case is over vith., You can't
coms back gver and ever again with the same question.
And the Commissicn has bean peased the question
prasantsed hara, you have given an answer ia a final
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ansthar year and say WUt *n huve guy Mear twiag vy
vast you te esasidar sAd g0 back e 1949, o 1973, o
Somd STRAX tims 18 IEY T4 Put Leguther semeching fep
you e sensidar.

New, aguin, the court that has jurisdiction thag
you sant this to clearly and unequivecally datarnined
that the section in the contract required the
dafendant, FPC, to make slectric esergy peymants te
the plaiatiff wvith refarance 0 modaling in the
oparatien of & real operabls 1951 pulverised coal uait
having the characteristics requized by the law te be
installed on such an unit. Nov, they ara arguing
samthing diffazent here, but that 1a wvhat the court
has hald.

¥ow, alee, I wvant to peoint sut --

CEAIRGM JOMMECHM: I have & quastios related ta
samsthing you said a littls earlier. I'm
undarstandiag Flerids Pover Corps’ argusant -~ thare

‘dogdi't sesm e be s disputa with Tespect to who gets

ts LiNntarpret Oentracts. Aad altheugh Florida Power
Corp theught that ia thair 19J1 filing that it wvas
brosdar than mi. that wve only answated the cas
quastioa as to contrast disputes. And that vhat they
have placed Dafore us today is & clarificatiog as to
our intant. And that that is a totally lqu.:-nu

B U e e N
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ofder, and that should be the snd of tha matter.

How, £es judicats spplies net snly to issuas that
ware previously litigated. but it applies to issuas
that could have bean litigated undar the same
transaction. And rea judicata applias hare becausse
there vas A final order ea the marits of jurisdictiea.
This Commission was a campeatant tribunal with
jurisdiction and had the autharity te declars youxr own
Jurisdiction. The parties are the sams, the cause is
the same. And hare, aguia, this Commission clearly
stated ia that exder that you have e jurisdictioa to
interprat the very ceatract that is at issue hefre.

Mow ==

COWMISSIONER JACTES: Mr. Willis, how do yww
respond e the arguaant that the questioa oa thia
petitisn {9 not the sama quastion?

HR. WILLIS: Well, the response te that,
Coumisasisnar, is that they vexra abligited to raise in
the first patitien all sattars ralating te that
transaction. If they dida't raise it or if they coms
back and add some little subtlety vhich is really a
lictle bit of iamake te add te it te gut back te the
same issue, than that thing vas submumed. That issue
vas subsumsd in the sarlier exdarx, Youw can't ceme
back. Aftar yeu decide this, we caa’'t come back i
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Lasum.

MR. WILLIS: I think it's suactly the same L8sue.
You can call it different, but what your intent is
vhas you entared the contract is a fact and
CirCIRATARCSS FurTounding the antry of that ordar
which == and surrounding that coatract that a court
would considar in iaterpreting what that coatraet
maans. And it L9 the axactly the sams thing. It
ru.ur. is sothing differant. They are tiying to call
it somathing differeat, but it's not. It i an
attampt ts Latarpret this contract. 1In tha scaff
tecommandation they stated that this Commission had
farthrightly detasmined that it his ne jurisdiccion ta
intarprat ceatracts. MUt than goea on for pages snd
pagus sctually satting out and inctaxpreting tha

CEATIGON JOINSCN: Lat me ask that questioa io &
different way, sir. Ass you suggesting that ia the
state court proceading if the court datarhined that
both partiss istended firm all the time, But that the
Cammiseien intended somathing sise, that they are
guing ta look st what the Commiseion versus the party
intanded ex would they safesrce vhat the twe parties to
the osatract iatanded?

MR, WILLIS: Commissisnar, you raferred that
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coasrast T4 the seurt te iatarpret.

CRAIRAN JORMICH: As betvesas the parties.

MR. WILLIS: 2y Betvesa the POXtiss. And that
court is aad has Laterpretad thas contract. Mew,
*hile we say NOR like it frem tise %0 tims, we are
stuck with the decigiens of cartain tribunals. And
having once referzed this mattar te the ceurt, and the
court having made s decisisn, than that decision is
fanathing that has te be factersd ints this Cammission
in Lts furcher actioa. That's net seamthing that yeu
can take bhazk.

Now, you aay ~-

CEAIRON JORNICH: %S¢ do you think =-- let ae make
sure I understand what you msan by that., Asd maybe
I'a reading too suah inte what yeu are saying. Mg,
4rs ywu by that then suggusting that ve have
relinquished contrel ovar esst recevery vhes ywe --

MR. WILLIN: Weo, I'm Bet saying that at all., Yew
have not ralisquished that evar osst recovery, but yeu
mAY be limited with respect te how that ceutrast is
intarpreced vhan it comss baforw ywu for cost
recovery. NG in any evaat --

CEAIRON JORNSON: Waat does that msan?

MR. WILLIS: Well, it mesang this, thag ~=

(Simultanecus convarsation.)

Waie.
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CHMISSIONER GARCTIA: Lo o ash EAThing, Wy
de we datarmine the SOt Tedevery of this, bavause hen
vould ve detarming it, 97 vhan dees that happea? T's
Bt arguing vhat you BAVS juss scatsd. But whea is iv
that ve datermine 004t recevery!) Ter wample. FRc
paid for 18 Sonths tAis fized -- & I Alstates, wr,
Ballinger?

MR. RALLINGIR: I'm serry, Lt was about 11,

CHMQISIONER GARCIA: Twelve months they paid
this fixed prioed and then they recalculatad and
decided ts pay ansthar price.

COMCSSIONER CLANK: I don't think thare is any
doubt that thare is <~ and that's eometiiag I vantmd
€3 ask. You doa't argue that thase is & flaof and &
cailing bare, 1t's how you calculate eas of thoaa
things, right? -

COSGESIONER GARCIA: Could you sxplain what yes
asan.

COMCISIICNER CTIARK:
of As=svailablae, right?

M. WRIGET: Cammissionar Clark, axy I respond?
Thare are two prices, Commissionar Clark, tha fleer
and cailing tarainsleogy thrww ma off slightly. Thare
is tve prices. 1If the company vould have beas
operating the svoided unit contumplatsd by the

Tou sithar get firm «targy
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MR, WILLIS: You approved a contract in 1981 ==
CRAIRDGN JOENSCM: Th-huh.
MR. WILLIS: -~ and the parties ralied on that

Sentract and have spant lets of money on it, have
built plants. And now that costrsct has hed &
Contract disputs ariss, you declined to iacarpret that
Contract. You declined te de axacely what they have
asksd you te de hare, and sent that mattar te court
through your astien.

Now, the asurt is geiag e datermine vhat thay
coatract meant. MNew, I think that 18 4 given ence it
comas Dack te you. You Oowrtainly have jurisdidtioa
over cost reodvery, but -=

CEAIRGM JORMSOM: Iat te mattar what we de
today, woa‘'t the ceurt still have the autherity te
datarmine vhat was intended Betwesn the parties? And
I don’t ses ay scaff disputing that the ceurt can aake
that detemmination. What I undarstand staff te say is
that ve can clarify fer Flerida Powar Corp what ve
aesnt.

CEAIFOON JONMICH: I kidw that's vhat staff has
argued ts yedl 1 respestfully dlsagres with that,
Commigssionar., The law of this case geveraning thease
parties and this centract vas sattled finally iA your

1995 erdar. You can't go back and unde that. 5

S'CH.BDU”“
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contract, we have & firm price. If thay would have
oot bean opariting, would ast have Dean cperating the
svoided unit contamplated by tha contrac:, the QFs
gets as-gvailable price, that's tyue.

COTSIIONER CLARK: Okay,

mamom:_ And a8 te whathar vhe unit
would e operating or not dapands upen avoided cests,
vhethar they oan abtain aneryy at & lesser cest by
anothar mssany as opposed to funaing that plant, is
that correot?

MA. WILLIS: That's the matter befers the court,
Comissionar. Comissioner, if you dafer this case o
& court aral if intarprats what that Contragt asAns,
and ywu cana back in 3 sobseguant proceading and say
At msans something slse, thak you have rua square,
squarely ints the Freaheld case vhare you bave
modified that contract. Thare is ne otdar way te look
an it

Now, again, with Cresarwsds and thesq ethars
things, there are things that ywu might waat ¢a de ia
the future with ather circumstances, but thess optisss
are Aren’t spea te yeu now. I urge you te stand oa
yout earlier decisica. The werd that yeu gave £0
thase partias, and realise that they have spaat An
ensrmous amsunt of acney in litigatica, aad that thare
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16 0O TeAMOR [Of you U6 sidreea These issuss oew. I

WEge YOu te dafay it, abatais frem AT, oF graat the
astion te dismisse.

CONQSISICNER DEASCM: I°‘a geing &5 tall you a
vary brisf iacearpretatien of what I think happsned in
that '94 decision, and tall ae L1f you agres or
disagres. .

M. WILLIS: In whieh esuyt?

COMCISIONER DEASON: In vhe '34 decisien. It
scams to A vhat thie Camaission said in 1994 was that
we da not have the Authority te iatarprst tha contraqat
for purpasas of binding the partiss batvean
thaaselves, but that wa retain the jurisdiatien teo
intarpret the coatrsct for purpesas of cost Lecovary.
That v hive the cbligatiesn to protact ratepayers and
that va are going to fulfill cthat cbligatiow.

Now, to me, in & Autshall, that's what we
_d-e.td“. De you agTes ef disagree with thas?

MR. WILLIS: I do aet balisve yeu made that
rasarvatioa at all in tha 199§ esdar. I thiak that
you refatred tha matter ts the court, And that wvas
that. I ssan, you considared thase samea Arguasnts
that vere mads hare that this wes like a etandard
offer contract and these proviaicss ware there.

You have provisions in this ordar vhich sddress
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COMIINIONIR GAMACIA: If I oceuld fuse ideagy
that, Madem Chairman, €or & secend while Mr. Wilig,
scralghtans eut vhat =~ thiak absut vhat yeu age
saying. I msan, that would alse == that sane
rationals weuld say that we should have approved the
tettiemant that vas brought befors this Commiseiesm,
and yet ve didn‘'t because we Asd dona it before.
Clearly, the company Ls going £ bring us what it geta
at qourt and is going ta say ve damind cest recevery
on this because the court detarmined it. They knew
they are guing te do that vhatever dappans.

Tha preblem is that Aow we are put in an avkvasd
position by & decisien sade formally by this
Commissisn in denying a settlemmat. And I'a nat
saying that ve had 6 agres to that sectiemant. Whae
I'm sayiag is thaty by daoying that settlemant, which
vas axactly the seme A8 the settlemsat sffared Dafers,
nwlnllylﬂtmmuquu..m:-q
muuumuuﬂl“mﬂ--

CHAINGN JORMICH: But did we have sn optica? If
you're sayiag by deaying the settlement, s¢ wve 2ad te
accapt the settlamant. 3o we had ne optiocn.

CORMCIIICMER GARCIA: Mo, we dida’'t have to
sccept it. We could hava offared othar tarad that
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| recovary that vas pursuant te the court's

that, and that you said that FORPA and FERC's
cegulations carve out 8 limsted role for statas ia tha
croqulation of relationships batveen utilities and
QuAlifying facilities, and that liaitad role doea net
ancompass continuing contrel over the fruits of the
negotiation process once it has bean successrul and
the coatracts have bean sppruved. JFURFA and FERC's
segulatiens are not dasigued ts opan tha dooar T8 Stals
regulation vhare it would stharvise be a vholasale
transaction. While the Coamissisn asatrals the
provisions of etandary offer csatracts, ve de not
axercise similar ceatrols sver the previsien n:g
nagotiated ceatragts. That's what yeu said, and thats
is the lav of this case.

COMCSITOMER DEASCM: And te me that languagu ia
NOt CONtTACY to Ay iatarpretatien of that degisiom.

CEAIRON JoEMBCHM: And, Mx. Willis, following up
aguin on the last point that yeu sade. 3¢ it is your
iaterpretatien of the lav and parhaps ouxr arders,
alse, that once the OOurts sakes the dateraination oa
== if the gsurt ware ts rls ia ywur faver as ts the
muuem#rwu, snd tham the company camse b8 tha
Commissien, ul-u if ve had intanded scmeching else,
you're talling us that we are obligated te sllev the
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thay gould have gone back and negotiated. BJut one of
tha redsons ve sccepted the first settlemant is
because thers was panding litigetion, and there was
axpogure of Florida'e ratepayers.

The question is o Me. Willis is quite right, wve
said, Re, we are a0t guing to look at this. Thay west
oa to fedaral coury, and now when it is geing %o de
dacidad in fedaral court, ve ars JOiAg ta say %o the
court, by the way, wve retraia cost recovary on this.
And this is vhat vas msant in 'Sl whan we drafted
these riles. Somsthing that FPC says is crystal
clear. They are telling us that we ars geing to
dataranine it for the court.

Wall, vhat FPC is doing is logical., It wanta to
protact itself eithar way. But abvicusly vhea TC
walks in bhare with A dacision for or against it,
alsarly it has that court thare, and ths onee that are
sxpesad are Flerida's ratepayera.

But FIC gets this decision coday, I think it puts
us in af untanable position because abvipusly ve a&re
geing te dacide vith FPC, because it's a questica of
sur company, & Florida oampany, our Zitepayers versus
& party that antarsd ints & contrsct with thas vhich
we have 86 jurisdiotion ovear. And that is the Xey
assance hare.
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Why have 4 csatrags if wve CAA iAtarpret issues ia
that centraqt? If yeu lesk at Freabeld, if yeu leesh
at Credarcads, ne satanal Lesus vas affectad ia
sithar one of these decisisas. ONe vas fer mere
guneratien, if I's set aistaken, Croserosds. And
Treshold was axastly the epposite of vhat we have here
today. And vhat I'm tryiag te ceatand, Mades
Chairman, obviously Lf a court dacisiocn came dowm we
would have to respect that court deqcision, bacause we
dacidad not to datermins this. But if wea held vhat
FPC asks us te do today, vy Rave a coatraat? Sow
could you finance a& project of that sert if is was
aluays up te incarpretation of this Commiswion. And
that is what vorries ms. What is the signal we are
SAYLAG to pavple to de husiness in Rlerida? -

Jare wa are talking abeus starting a project of
such magnituds; millieas, bundreds of millieas of
A osmpasy comas iate
aur state, plsyw by our rules, vhioh are writtesm,
negetiatas a contract with FIC. These are
knovliedguabla parties. Teu know, this Lasn't a hetdeyg
salessan on the cornar. Thesa are knowledgeable
parcies vhich antar ints s contract. Tha issues
withia that contract are wvithin the four cernars, and
TIC comas ia hare ~- and [ understand thair pesition
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Cregazvads.

By extendisg DOth of these eases to this lages,
ve have basigally said thare vas ne ceatract, Besamss
once we detarmine this Lasue, shvieusly the ssury i,
geing te = L msan, it's walking ia and declaring the
state of aind of this Commiseien, vhich I reming the
Commigsisnars none of us were hare. Well, maybe Susas
was out thare, But none eof us vare here as
Commissietars. And we are eaying te tha caurt thig is
vhat w4 Smant than. Which if FIC Le right. let the
court datarnine that issus. Jut once we stare m'
that slippary slope, ve are going to be dataraining
key alemants of coatracts that ve approved through
this Commission.

And we ars Aot in & Zats -- I sean, if IPC vanes
ts come LB and MAVe A Tats case and detarmine vhether
that is geed fer gost recovery or not, thea they caa
de that. But vhat thay vant to de i Bind us aither
vay. Bagansea they -- But ia Sourt we are going te be
beund sithar vay anyway. And the reascn ve spproved
the settiemant offar is to protact Florida ratspayurs.
And in that case ve waren't impartial abservers.

Mr. Willis' company came ts us, Mr. Wright's
Colpity cams Lo ua, m-ndhnum:nh.mat.
Commigeicn. We have get a litigation that wa are
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= but comas ia here and says, Commissionars, wvhat did
you msan by this term?

But ve than Aave to sk tha question vhich falls
further from that poing, is vhat was'FIC paying oa
this contract? Wall, fer a year they ware paying what
they thought they had t» pay. Suddanly they changed
it. T™he reasen they changud 1%, they didn't oems in
hers to changw it, they didu’'t coms ia hese and sak
this Commission to change it. They changed it ea
their ova because they falt that ie wvhat that ssant.
¥han they changed that it triggered litigatica. They
starcad to asgetiata aad they want off te ceurs. way?
Because they had & coatrast. Because this vasa't jome
opan-ended erdar of this Commission that wve vers geing
to keap revisiting.

The vay we revisit asst of the things that
l'l;otzdl utilities do becawse ve have a right te de
that, because they are regulated by us. They dl_n'!
play ia tha asurts, they play bafers us. But the
precedant that ve establish if we do wvhat IPC aske us
te de today is that we can review wll serts of
arranqusants that FIC entars, becsuse we Rave & right
o play with lr‘.lun mmbers all the time. This is a
material Lssus of the ceatragt. Thare vas 8o matarisl
iasus ia Freaheld, thare vas ne matscisl ilasuas Ln

@ B d BB e W N

N NN » O e e s e e e g
ubuavgo.ﬂaubuuuo

(1]

iavelved vith with FPC. If wva lose this there is &
potancial exposurs for our eq;ny and Florida
ratepayers of X amount of dollary. EKowever, if ve
settls it's going to coet Florida ratepayers this
amount, & such leasar. Sort of like the pay as nov ar
pay ma latar.

Bacause of this Comission -=- I'a not saying we
are bound te it, but I'm pretty sure we are. Because
ve approved that contract hare, not us, but
Comaigsslonars bafere us approved that centract, Armm't
ve committad to try to reselve the issue for Florida
ratapaywrs? But ence we sald ve are not going to
detarnise these contractual issuas, and the rsason we
aay that is bdecause ve have & contract. That's why
PURPA let that ge eut, because the truth is it forows
S8 0 SRtAY LAtS & COntract &0 thAt we can Rkeep
partiss sa & fair basis. Two sophisticated parties
enteared iate aA syreamant.

COMMISSICMER DEASCH: Well, why doas the
Commiszien evaa than spprove the contracts?

CMTSIIONER GARCIA: Tha Commission approves the
CONtracts Decanss va have & =« ¥ ware pramoting &
pelicy.

COMMISIICMER DEABCH: It's required by PURPA, bes
why 18 it ispreper pelicy fer us te approve the
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Tatepayass Are protectad.
COMISIICNER QANCIA:

(1)
consrags? 3
COMCIITCMER. GARCIA: Vg werw protacting Flerids F
FAtopaAyRSe. And vhan wve sppreve that qoaccect wa aze ! 3
alse protesting FIC, hecause FPC doesa’'t want te eater| ¢
inte & contrast thac later ea this Commissien will de L}
exastly tha s Quastisa thag Commissioner Johnison [
Just asked of LEAF. 1wall, if the ceurt datecmines T
wvhat this Lesue L4, chan da we have %0 graat feqevezy?| o
Of course va do. We Mave te grant resevery either s
wey. That's vhat asda tba settlemant offer o 10
Attractive. I'm not saying it was the bast pecsible 11
of all worlds, but they drought a coatracs befors us 12
ia =~ shen was tha contsact first brought for 12
approval? '), They Brought 3 contrast to us and 14
they said take a look at thus, Commiesion. And we i3
said, wall, ic falle withia PURPA, it loeks like it's [16
all righe. Florida TALIPAYRrS AXe protedtad. And we [17
T let tha pirties == 18
CMCIITOER DEAKN: And Florida fatepaysrs are |19
protacted because it has aa aveided cost standard in 0
i%. %a falt comfortable vith that, and it's vithia n
our jurisdietisn to iatarpret that to sake sure that -]
&

It's 4in our jurisdictien tof 24

interpret it specifically tovarda FIC, net aguinst a 23

L2

I undasetand that. But Mr. Willie® or Mr. Trigayey
client vasR'S s1LCing here threugh that ddecussien.
That vad & one~sided discuasiaeg.
mun-mumm;un.hnmﬁ.
rulss. Lek's figure eut & saries of fles, and ve've
got the rules. Then we put out our tilas for pasple
to cama to Flerids. Wa invited pacple Late Narida
because fedaral lav dictated it, and we eacsursgad
chat policy. And some of our -- zomg of the
companies, like ¢, ook we 88 our vosd, and thag'g
why ve Bave to De honest to them, alse. They toek s
for our word. BSack then. Neot ay vord, oot your wany,
I didn‘t approve thie. I don't know if you did, but ¢
didn’'t vots for this. They want cut thare -- and I's
still stuck e that. I agres vich you, vhat was ous
word Dack them. We said te them -- thay Brought it
bafers us, hare are tha issuas of thig contrace.

Naw, 12 FIC does scmathisg ludicrous within thag
coatract, v still regulats them, we have a right.
m:u.numma—.uhumm.
Commissionar Deascn, wve entared into a coatract with
Scaples and we are paying 320 for a eheat of papar st
FIC, and I vant you to approve that for cest recovery
because we satared ints this contract wvith Staples.
¥e are geisg to tall FIC ta take its costract and tall
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party which signs & contract. Commigeionar, if we i
wears villing to do that, vy evea have it? Why not 2
have an -= thase Are sophisticated parties. Wy 3
didn't we iaclude it ia tde contract? Ve could have 4
said and the PIC svery six sonths will decaraine this ]
erucial issue of the dontraet. And then I can ¢
Juarantes you that Mr. Willis and M. Wright's clieme | 7
vould have gone off te Wall Strest and they would dave| @
bean laughed out of Wall Streat. Eew can you have & 9
central ey Lesue te & centragt spen-ended ts 10
intarpretatiss by 4 Commiseien at vill whee it 11
dacides? And the rassea the == . 12
COMCSITOMER DRAOH: Lat me tall you, t';.ll is 13
axactly what 1s in this ssetract. The argumant you're| 14
saking vary slequeatly wes all argued vhen we 13
considared vhether thare sheuld er should met be 16
regulatery-out clauses ia these coatrscts. Theaw 17
PAECLAS Negoetiated voluntarily and inoluded a 1.
regulatsry-out clause in the ssatracs. 1
CCHMCIIIOER GANCIA: The regulatory-sut alause 20
pesks spacifically ts a changs ia policy by tais n
Commissien. ¥e are net chaaging pelicy of this a2
Compission. ars chanpung & material issue of 22
coatrast. Ses, vhen staff tries to put us ia the F1 ]
heads of Cammissionar Lasley and Cammissisnes Guatas, | 3$

its sharsholdars that they are out of luck. all right,

The problam in this case is that ve 130ked at
those very specirfic lesuas, ve issued a series of
rules #0 that othars could undaerstsad hev florida law
vorked. We said hare are our rulss, here ace the
issues, and them we let two sophisticated parties,
basad on the parmstars that this Commizsioa created
in '?1l, entar into an sgrseamant. Thay eatsr into an '
Agreamant and thapn & faw years latar FIC decldes this '
is 0ot & goed deal. They didn’'t coma to this i
Commission and say, I want you, Commission, to tall e
t0 stop paying Mr. Willis® alient. They dida‘t de
that. They simply oA thair on move stopped paying, of
they paid on & differant thing vhich they istarpreted
tha centract te ssan.

Mow, the quastian I have fer staff ig vhat were
they paying bafors '$4 vhen they decided to change
Paysante? Vere they paying toe much en thase
coneracts?

HR. DUGLEY: Whan they originally started making
paynants in 1954 of ¢0 vhan it stacted, thac vas based
ea the prejeciiens at the time the coatrace wag
originally approved, ia which F¥C projected thair
ss-available costs to szcead the firm contract cost is
every yoar of the ceatract tarcam.




(1) n
% COMZIIIONIR CLARK: Thay vears being pard fim 1 don't sare. Ve alresdy had eur chance at. *i1a e
2 casts? F ceacrsat.”
3 MR. DUDLEY: Yoo, ma‘am. 3 I knew you RRew what the ceatract means. I haew
4 mu:ﬂﬁl:ﬂn: And thas FIC toek a lesk at | ¢ you have & dtrenqg Spinien sbewt vhat the ceatrses
s vhathes of oot they theuyght that unit weuld ba s asans, but that's neas of eur Wusiness amymere. s
[ oparating, detarmined that it weuld net. se they paid | § vill ba vhan FIC camms ia fer cast recovery, Buy if
7 as-available? ? they show up bare with § fedaral gourt decisiea that
’ MR. DUDLEY: It's my undaretanding they have sa L says yew are out of luck, I'll tall you vhag, they are
] audit procedure that gees through sach segmant of the | 9 prabably going to be -~ wu ars guing to have ts
10 Business, and it happaned to De the cogeaaration's 10 recognite it in some way or anothar,
11 turn. And upen revigwing these coatracts there was s [II COMCIIONER CLARK: Can I aak & coupls of
12 provision within the csatract that allowved and 12 quastions? Are you out of brwath? I den't know,
13 requised you == 13 sayba ve should check and see if Mr. Willis and My.
14 COPMIISICHNER GARCIA: Stop right thare. That'a |14 Wright Are dens.
1s precisely the psint. There vas & previsien ingide the | 1S CEAINNON JOEMNSCN: Mr. Wright atill has tan
16 contract, and hess Ls etaff stepping up te the banch. |16 sinutes. : )
17 Lat a8 tall you vhat that ssans, Commissicnars. We 17 MR. WILLIS: I will dafar te Mxr. Wright for the
Y | ‘are ia the coatrasst. Ie's within the four ceruars. 19 coasclusion of sur remarks. .
19 Let them go te court sad figure that sut. 1 CEAINGN JORMICH: You 40 Dave tan misutas.
20 ¥We had our crack at this, Commissionars. We 0 CONMCISIOMER CLARK: Wall, bafors you stare, let
21 stated & policy. We stated we are not geing te leck [21 " »e sk --
-] At thase contracts. We issued & saries of rules. And]32 CONCSIIONER DEASCHM: I thought e, Willis wag
2 by the way, our saginears are nov datarmiaing what was | 23 taking some of Mr. Wright's timas. Asd if Myr. Willis
24 meant in s contract that this Camaission approved. 14 YOAT OVNr tan minutes, bhe ate inte My. Vright's tise.
23 Think about vhare we are goisg with this, hecause| 23 MR, WILLIS: Wall, ren.lyudntnn-;nu.u
kL] T2
b ance ve start down this read thare is no way te pull 1 quastions.
2 out. Eov do wa then say ts tha other s.thar standard 2 CRAIRGM JORNSON: Actuslly he didn't go cver.
3 offar == and there ia only a few of tham out thare, 3 COMMIIIIONER GARCIA: Commissioner, I think I
4 becatise va have approved rettlemants in these because 4 interrupted him, and I ethink I stole most of his time.
] ws redlize thare is & preblem, just like the rest of E CEAIRN JORNICN: You did. Yas, you didn't go
[ ] the nation is doing. But, ne, in Florida lav deesa't [ ] avesz.
? apply. In Flerida, a contract ian't a contract. Ia 7 COMOISIIONER CLARK: I just want to be clear
] Florida, #3C, if you deal with any utility ia Florida.| 8 about what staff is saying bare, and I guess it's
L] watch out, becauss the FFSC retains jurisdiction over | 9 based on what FPC has filed vith yeu. You are saylng
10 those companies, snd ve de. We can say te FIC, you 10 that vhen we did our original rules Lt vas clear that
1 wese vIong in this eeatract: yws sheuldn't have signed| il ve vars looking at lesser of; whichever is less, the
12 thac coatract. You kaew whax FIC is geing to, say? 12 firs anaxgy or the ss-svailable vould be paid.
13 You're eracy, Cammissisnars. Bask in 91 -~ and them |13 MA. DODLEY: Yes, ma‘am. Anything other than
14 thay will throw this same argument back st us and say, | 14 that is clsarly subsidisation.
1s “What are you deiig?® And they will ge te ceurt with |13 COMOISICMER CLARK: That's under the rules and
18 that and they will probably rell us thare. 16 the standard ~~ all right.
i Wt vhat ve canhet de is concinually intaspret & |17 HR. DODLIY: I'll just ansver the question.
is documant that we let sophisticated parties that we set|1$ CONMISSICONER CLARK: RKannath, ansver only wy
19 parametars for, and then valk bagk inte vhat was in 19 questien, okay?
29 the hesd of Commissionsr Gustar, Commissioner Casley, |20 MR. DUDLEY: Yes, ma‘am, that ia what I am
3 of the Commissiea'd najerity s fow years back when I |21 talking of.
22 " first got bard, and thea somabody ssy, "Aad by the 2 CONTANICRA CLARK: I knew what your positien is
2 way, hafe iz whst ve mean.” Becsuse every one of 23 *a this ene.
24 those decisions has te de vith & contrast. That's why| 24 CRNCISINER CARCIA: I'm taking up & fund, I's
as staff steps up and says, "Wall, ia the osatracs. I . |23 going ts send him to lav schesl en this one, becsuse
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CQIDENTIFIED SPEASEN: He is buttar tham asst of
s,

CMHCESIONEA CLAMK: Naze is my quastien. Whas
you'ss saying is at the uiae thess riles vare adepted,
the Cammizeien knew that's what it's policy wes with
the svandard offer, and hay weuldn't have spproved
anything aise that dida‘t previda for & Lasser ot
Paywant. '

MR. DUDLEY: Yae, sa'am.

COedSSIONER CTAXK: And ia thie case if we -~
what you are saying is that that was part and paseal
of the thinking that vent inte the order even theugh
it'a not specifically stated in the exdar.

MR. DODLEY: Yes, ma‘am,.

COSISIIONER CLARK: Thare would not have beas an
approvil wvithout that understanding.

WR. DODLEY: Yes, aa‘asa,.

CCMQISIONER CIARK: And what is happeaning hase
is thas the court is sayisg that it wom't just scoept
those four parmmaters that are in hare, avoided --
lat's see, I guess the typs of fual ==

MR. OUDLEY: Is this the partisl summary judgeant
¥You are talking abeut?

COMISIIOMER CLARK: Right. The court said they
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baiag paid fLrm aneryy vhan as-evalluble s lees, Yo
are geing ts Tuemmand tRAS it net be paid,

Y. OUOLEY: et dafinitaly,

COAGSITOMER CLARE: And you &ie -+~ it's aleap
you that that vas the baeis oa vhich this vas appeww
1o tha epdar.

M. DUOLEY: You kaow, like the ree lays out,
that is the aind set that the Commiseion muat take
vhan they review thase contracts. Thare is & limis.
You knew, cogenaratien was encouraged, dut it said
that ve vill 8ot impass 2 Cost on the utility er its
catspayess that would axcesad tha seat o€ them to

| acquire gunaration slsevhire or for them to gunezsts

it thamsealves. You bagin alloving cost recovery af
firm all the time wvhen tha utility's as-svailadle cee:
is less than that, wall, you are just saraly '
supperting the return of the cogemaritor at the

‘detrismat o+f the ratapayers.

COMISAICHER CLARK: Wall, what I'a teying to gt
At 13 the sotien of -~ you are clearly hanging yous
hat on vhat the Crossroada said you could do, and that
ia intarpret your ordar. And tha issus I have slwsys
had with vhit has been recommanded with cespect to
that L4 it didn's come P at ageads, it i2a't in the
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Are going to look at somathing as if it ‘m. & bricka

And mortar uaie.

COMISIION STAFT: TYes, It's curious vhat they
fay, bDecauss they say it's an unambiguous tarm of tha
contract. and yat you nesd 0ot g¢ cutside the four
carnars of the contrsct ts detarmine it, but yet you
fead to model this as & fully charagtarised unit bhad
it bean installed, and that 18 oevhare within the
contrace.

CO4CIFIONER CLARK: Wall, At says ~- at the end
it says for sach hour the ssapany would have had a
unic sith these sharactaristios eparsting. "

MR. DUDLEY: That is the liability eectisa.

COMISITIOMRA CLARK: Jad T suppose the Argument
is that it's net snly thess paramatars, it's sers.

MR, DUDLEY; ~It's & fow sestions above thag
Liability stavemant i wvhich they sSake tha stitemant
that Hr. Willis quoted aviile age.

COMISIIONER CLARK: Right. Mow, you are saying
that this language should be intaspreced s strictly
Baing tha lessar of bettuse thar's vhat we did in our
muales?

MR. DUCLEX: Yes, wa'an. Marely a pricing prexy.

COCIIIIONER CIARK: And that's vhat v spproved
for Goet recovery. and if tha Seust comae back and
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ordar. You are saying it had to De in sur ainds, or
the Commissioners’ minds becsuse that's the way tha
fules cule cut and that is vhat the discusezon vas.

HR. BSALLINGER: Commigsionar, I think more
broadly, essrgy pricing has Alwaye been s pricing
proaxy. That is the Commission's mind-set since our
fizat cogunaraties rules. Even befors thase changes,
nargy pricing has been just that, & pricing proxy.

CRCISIOER CLARK: ThLS is & still a proxy.

MR, BALLINGER: Yes.

CHACISIONER CLARK: 12It's & diZfersnt proxy.

MR, BALLINGER: Yes.

MR, BELLAE: Cammisgionsrs, if I ceuld juse
briafly refes ¢t ths Crossrosds case. I doa‘t think
that any argumsant has bees mads which distinguiahes
Crossreads, Mew, Crossroads is the produst of the Mew
York Commissioa --

COMCISIONIR GARCIA: Wnat was the iisus in
Crossxvoads?

MR. BELLAX: The Mew Yark Commission consists of
Mman baings; they might be wrong. Bt the poiat is
that te say that thare was net a substantial jassuw ia
Crossroada =~ Cresarosds, the cogus intarpretad the
coutrASt s6 4% £o OSuse many, many ailliens of dollars
of additienal revanue flov if they csuld interpret it
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ia sualk & way ~-
COMTSSIOMER GMCIA: BWas if I's fet mistaken,

and corredt Be, wasn't it Abous guAsratien?

CHCISIORER CARK: TYea. Thay vihted o oY
that they were aligibls te sall sore gunsration than
vas aeeded.

COMCSIZONER CARCTA: At an agread contract price
ehak had aszisted Dafars they antazed Late --

MR, BELLAK: MNe. They wvantad to add a new
gensrater. They dida't vant te g¢ beyond the limis.
But with the eld genaraisr they wers never going te de
bacter than $0 pazcant sf vhat they wers allowved.
With the nav one they ceuld sell 100 perceas of whae
the sacunt allowed vas, and the Mew York Cosmissioen
probably ales never had an agunds vhare that came .
It waan'y == Lt was & peint wvhare the Comissien bhad
u.w.uu-i;nuu thas was approved if this whing

-'ll qeing te be within vhat the Commissien
contemplated. And they wplained what it vas thay
spproved. It 18 set & Preahald. They dida‘t try te
a0dify anyching.

And I whiak frem tha argumant I have haard, I
have heard & lot of argumant that you sheuld net
4xarcise your Crossrosads jusisdictica if, in fage, 4%
axists, DUt ne argumant that demcastrates that it
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as appellate deataien ia ik,

MR, MELIAK: I weuld seanme mlthou-u.."._
the case would have citad that if LE wars true,

COMCIIIONER CLARK: Right. They vidantly g
out of tima. They didn't appeal it whan they sheulg
of. 3o they tisd to cellatarally attsck ag in o
faderal court, I think. Am I right?

MR, WILLIS: And that court, Commissionar, said
for this cousrt to allow relitigation of the same ioswn
would ba te sanction amactly the type of judgmant
shopping that the doctrine of collateral sstoppal is
84St to avoid. That decision is on all fours with
what wa are asking you ta do harw, is to seick by your
sarliar decision,

CEAINAN JOmMSICM : Lat me ask ywu & question aa
ts the propesition sat forth by staff. Do you balieve
that the Commissicn does have the authericy to clariey
Ats erdess? : '

MR, WILLIN: Cosmissionar Johnsem, in thig
lastance T de met balieve that yeu have the sutherity
to clarify this order, which is, in affegt, aa
interprecation of ehis conerast. That's the only
Feason that that really is being «-

COMISSIONER GARCIA: May I ssk You a3 qugstion
bafors you finish the snswer. Which crdar are you
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dossn’t axist., and no precsdant supporting that.

MR, WILLIS: Commissionar, vhy would you ever
follow a Naw York Commission case and ignore a
dacision of a Florida ceurt te which you have dafarred
your jurisdiction to decida? I mean, that doss net
aLke Any sense.

COMQISIONER CIARK: You prabably oeuld have laft
it at vhy weuld you have evar fellewed & Mew Tork
caze, but «~ I de have & questisn om that. What is
tha atatus of that Mew Yezk gase? The clts you ive
doasn't indicats -~ that iadicatas the Commission has
decided. Ras the osury decided it? .

MR. ALLLAR: It wvas wphald in & distriat == there
was & suit filed is fedarsl district court, and they
celied on it .

HR. WILLIS: But let me peias eut --

COMISIIONEIR CLARN: That was & oellatesal
Attack, right? And they said == ia that sase T thiak
they said if that vas the argulest you wanted te sake,
mmnmummmmm't
¢ellatarally attack it hese.

. 1 MMght. I haven‘t heand ~~ I am
vithout knevl that Cressreads has aver Deas
averruled, {f that what 13 yeu aze asking.

CCHOISION STATT: I just checked, there has h.:n
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talking about? Are we talking about the order where
this Cammission decided to dismiss, or are ve talkisg
sbout the drdar wvhich allowed this contract to go
farvard? I maan, are ve ingerpreting the order that
approved this contract to go forward, is that the
ordar that we have a right te revisit, oF is it the
ordar vhare wve said ~- we referred thiz to the court?

WK, WILLIS: Well, what happened was that you
antared an ordsr in 1951, you declined to intarpret
that ofdar and tha contract that Lt approved in 1994.
And having done that, having made that decision, you
nade that decision and entrusted the court to
interpret the zontract for yvu. Than whan that ia
dons, thay iatarpratatiocn govesrns your futurs actiens.
S, yes, it dess.

CHOQSSIONER JACONS: Now, that is sa incarestisg
poiat te me. The previsios that we are lookiag at
hare, could yeu walk me through hew it gat inte the
contract in the first place, bow that negotiacion
happanied? Because it's wy uwnderstanding that chis
doasa’t operate == this previsicn 1s not operating
pursusat -~ this is 2 negetiated contract, and the
Prevision has to do with standard offer. 3o walk ae
threugh haw Lt get iate this coatrast.

MA. WRIGEY: Madam Chairman, asy T respond te
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Commy ddranac Jacaba?

CEAIRNGHN JOENSCHM: Teas. And aftosvasds we are
geing o taks & shert Mreak.

MR. WRAIGE?: Commiseisonr Jacobs, if yeur
m-uu?-sv-utu-h suzre I undaretand your
questian. Yeur quasties is hov did this anargy
paymant, 4nargy priciag tarm get into the costract?

COMMISIIONER JACORS: The Teg-out clause.

MR. VRIGET: The reg-eut clause?

COMMIIIIONER JALDRS: Lat Am sake suse I'm
talking sbeut the same thing.

W, WRIGEY: Wail. 1'll tell you, the vhala
cantract wis Assentially draftad by Florida Poever

Corporation and presantsd to the QFs, and said this is

the contrast. You cAn asks sane changws if you wang
%9, but ve're going te leak with asticus disfaver ea

ARy changed that you wast te Aake. Fill ia the blank
- faor the capasity yeu waat ts sall us, fill ia the

blank for the amcunt of capacity, and fill in the
Blank for the prices.
COMISIIONIR JACCAS: Right. I wvant te get ta

tha paywancs clause. New, tha sargumat I'm getting go

to 14, a8 I have understood fit, snd if I'ms wrong,
correct aa. That this provision, the lasser than
provision, vhatever that's called, and I may not «=
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<encamplates & ceal eparabla 1991 pulverises sl m
having all the pastinemt charagtariasics.

CONSSIIONER JACCHS: Ondusrstesd, Doderstess.
That's aet oy foous. MWy fecus haxe is than this vay
provisien that wis iscluded is the coatrage PuTauant
te nagetistions of tha parties. Aad I nddrstang ye
differescisclion ibout what pagotiation msgng. The
boctam line i you gquys sequtiated this ines the
coacraae.

Wow, let sm tall you whars I think I's geing.
Thena this contract cams bACKk €0 uUs ©& ask us te
intarpret this costract. And the Basis of thae
intarpretacica vould RAve Bean how we 100X 4t stasdas
offar contscts whan that saas lanquage sceurs in
scandasd offer contradts? Would that have bean the
basis of that iatarpretacien?

MR, ULRY: Flerids Power Corps' original
foquadt vas that thaiy agtions ware consistent with a
cartaia ruls, and that rule vas the stasdard ofZax.

CONMCSSIORR JACDBS: 3¢ evwn than ve wared't
quunmseuu-muuhﬂu-wuwy
vith our ruls, ve wars looking at how this esatyser
language paralleled cut rules, is that correct?

MR, WILLIS: Commissioner Jucobhs, let me read you
your ordaf. You ssid that IPC has asted uas te
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okay. That does not narmally spply to a nagotiated
contryact, is that corrsat?
COMISIIONER CLARK: JStaff is saying it doas.
MR. BALLINGER: No, that's a pretty cammon

Provision in sost negotisted sentracts. They CONpALS

fira snergy under parumatars ts as~available enargy.

COMISFIOER JACCHS: D our rules fequire that
ie --mum'cmmm-uauu
negotisted contracts.

HR. BALLINGER: Ezacely. Megetiated contracts
ara just thay; they are hagetiated.

COMCISIONER JACOES: S it gat inte this
Gontract &s s reuly of the parties amun.i.'u ie
ince it?

HR. WRIGHY: Commtseiesar Jacobs, for reasens I
will @xplain moadntarily, T am going te respond oa

bahalf of Lake Cogun herw. Wa de net agres that this

Pravision 14 a lesser of provisiea. Judge Brigge ia

Laxs County Circult Cousrt dous met agres that this 1s
& lassar of previsien. He read the contract, Ne sald

the centradt says vhen the company would have had a

unit wvith thase charsstaristias oparating, the OF will
B4 paid the f4rm prioe and at sthar times will be paid

the ss-available prica.
Nev, ha said 4in his erdas that the geatrset
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datarnine if its implemsntation of tha priciag
PFovizien is lavful and consistant wich Rule
25-17.08328, Flerida Adminiastrative Code.

COPTISIONER JACOES: Can I interrupt yeu fof a
ainuta. WThy wvare we cofcarned vith vhethar oy net it
vas lawful and comsistant with that rule?

R, WILLIS: Wall, you said that you wveran't.
You said that, "We balisve that FIC'a request ia
nn.-.‘l.g & fequast to iacsrpret tha ssaning of the
CORErast tarm. TFIC is set asking us to interprat the
rule, it is asking us te decide if the intarpretatios
of the coatract pricing pnﬁun ia gurzect. WYe
balieve that thas endeaver would Be inconsistent with
the intant of JFURFA te liait our invelvesant in
negutiated caatracts sace they have bean sstablished.*
That's whit this Commission said.

WR. DNDLET: Cosmissisoar Jacods, the
significancs ¢f tha yuls vas ~~ a8 Lt states in the
recomasndation, that standard offar language was wsed
as templats for these nagotistad contracta, Pover
Corp thareby thinking if you take asd say that this ia
coasistent vith the lesser of intent ia the standard
offar language, 12am they vere deing it correctly.
That is the signifisancs of it, Aot all the -~

WR. NILLIS: This erdar Ales sald, "¥We balieve
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1 that andesver would be iagensietent with che iatant of | 1 pasically what ['ve had 10 & ceqe resevery
2 PURFA te limit cur invelvemant i8 Aegetiated eentracts) 2 datarmination, I's geing te tall yeu hare 19 whag Yer.
3 once they have bean edtabliabed. Purtharmose, ve 3 Oudley theught ve Sadnt ia thas ceatrsor. g 1s
4 aqres that with coguaaratess thas the pricing 4 That Ve 4fe guing te 1ot yeu recever. Teur ratepeyur
s sathedelegiss sunlined in Rule 25-17.08324, Florida ] bave te pay tha rest. Dacause shvieusly Y got tace
[ Administrative Cade, (s iatandad to apply te standard [} the vreng coatraat. I don't thiak you waag me te say
L offar contracts. not sagetiated coatracts.” That's 7 that. I doa’t think you vant this Commisgien te aay
] what thig Commiseion said in the ordar in this case, ] that, because ve approved this fer Tecovery, righe?
] COMCSSICHER GARCIA: And, Cammissioner, let ne ’ Lat ma ask you -~ I's asking you. Let's say the
io poinat out the fallacy of following that theughe 10 issus I dacide fsr you hars. Ia othar vords, I de
1 procesa. If ths court ignores what ve decide hare 11 vhat ywu ask ma bare, and you go te court and the -
12 today, vhars does that put FIC? fBecause we have 12 Gourss rejects that argulant. The PIC 1s craty. Thig
12 slrsady determined what that provisica meant ia the 13 is what the contrast says. It's on all four carners.
14 contrace. Tharefors, wham FIC marches bBack ints hexs | 14 I'm ne idiet. You knov. we may agTee or not sgres
13 wa ATe guing te say te FIC, yvu ware paying the wreag [ 135 with that, but he says this is what the contract
18 Price; you get takan es that coatract. Would we have |16 Saant. And he says it L8 eryetal clear, But Aot wigh
17 the power u than say ww ars oot geing ta grant 17 yOur incarpretatien, ha haa a diffarant iatarpretation
is ) recevery of that coatrsqt, what ysu are recovering is |18 of that ceatraat, and he decides sguinat you. Whare
19 incorregc? 19 doss this Cammissiocs put itsalf when you wall Back fa
20 COOIIIONER CLARK: I was thinking about that. 20 hare and ywu say to us, Commissionars, I agreed with
n It semms to Da one Avesue that we CAS take is to net {21 you, but you know what, this prevision of the coatrmce
22 grant it, let it ge to ceurt, let it ceme back hare, 22 is fire, and this is what the ratepayers of Florida
a3 and rejeqt vhat tha court does if ve doa't like ie, 23 hsve ta pay. Are you going te arque that we sheuldn't
F{ and Lt gets appealed. or we accept it. 24 pay? o
s MR, WILLIS: Exacely. ‘28 WA. COUTAOULIS: Cammissienar Gareia, this
(1 "
1 COMISSIONER CLARK: Sut I have to say we have =--] 1 Commiaseion has to datersine vhat it approved for cest
2 in my view, that is the same thing as interpreting thef| 2 recovery back in ‘%1, and what it is going to allow ta
3 canteact if we Ceject A% on tha basis that is 3 be passead through to the TAtspaysss. Let aa answer
4 'roea—nd.d hare. ¥e are i.neubns&nq the contracse 4 your quastion. If Florida Powver is found by some
] undar the guise of intarpreting our rulse. ] court of compatant jurisdictisn ta have obligated
L} MR. WILLIS: You ceuld abstais or dafer the 4 itself ts pay mere than that, than becausa of the
? satear. ? peculiasrities of this coatract thay contains a feg-out
. CORMIISTONER CLARK: What? ] clsuse, thare will be a questisa is the courts ss to
] MR, WILLIS: You ceuld abetaia or dafer the ] vhathar or not, since this Commission weuld presumably
10 aattar satirsly, just nst answar it. 10 dacy for cest recovery the artra amcunt that wss not
1 MR. DUDLEY: Commissisner Clark, you are going te |1t wighin its cuntamplation in '9) «=
12 have to take it up sematine. . 12 COMOCIIIONER GARCIA: No, wa haven't dens that
1) CONMIMITIOER GARCIA: Mose imperta.cly, I think 13 yet. ¥a haven’'t done that yet.
14 you have psiated sut the eireularness of vhere wo end | 14 MR. COUTROULIS: Wall, but if you are telling us
i3 up hare. Thut reguardless of what we ds. we are 18 this 4s the basis on which we spproved this
16 constrained :u.'m companies ars by hov ve bave 16 contragt ~-
17 scted. And va appreved this centract. e now we are |17 COMIIIICMER GARCTA: Ne, B5e.
19 going to tall the court, by tha way, this is vhat we [18 - MR. COUTROULIS: -« this is vhat ve theught
19 think when we approve this centract, and thac ie vhat |19 avoided cests were, thas presumably vhan & requast La
20 e Ssant in ‘$1. And the court caa take or not take 20 BAGS tH pass it through to tha ratepayers, this
2 what we say. 2 Comuission 14 going te act cossist with vhat it
2 I could aluost ses that == what FIC is doing is 22 balieved the ceatract required te Be paid back in
23 to soma d-u.x dangerous. Bacause if this Commission |23 1991,
24 decidas vhat that cest ressvary is, vhan they come 24 COMMISIICMER GARCIA: Cerrect.
s bagk hare, new that I have determined it, because a3 MR. COUTROULIS: And Lf it does that, and

]
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sssuBAAg Lt dees that, snd it doas BeS Pase thAreugh
sil of vhat the ceust bae nev said is eved, tham the
quastisca vill be., gives the peculiaritias of this
contraat, vill s ceust datarmine that Flerida Power
has the right te inveke tha reg=out cliuse. And if a
court detesmines 4t doss., than Florida Pewver will be
able te recoup from the segunarators the sscunts that
wvare not Alloved to be passed through. Mut if & court
decides the reg-out clavse is not enforceable fer some
reasan, snd that L8 affirand on APpeal, them Florzida
Power will still owe the cogunerator the axtrs RoAsy
and this Coammission will nec pass it all threugh fexr
cost recovery. And we are sot Afraid of that
situation At all. We vant this Commiseion te tall ue
what it is going ta pase threugh for cost recovary,
and ve undarstand that 3 court thesrstically --
COMASIIONER GARCIA: Wew you are giving se the
bast of all possible werlds. You ary saying to &
that I can protect Flerida ratepayurs by giviag yeur
dacisian -= by giving credance te Wx. Dulley's
dacision today, I have fsrtwver pretactad Flerida
catepayurs. @ have left you to the courts, and you
are celling me Lf you lsse in court agalnst Mr.
Willis and Mr. Wright's clieats, that your
sharshaldacs ACs going to pay tha differwnce?
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aveidad co8%, and the tewplata Bwnchaark vas whe
scandard offer cantrast rule. Just losk ay
28-17.08322, it evuldn’'t be clearas.

-bug LS & ceurt decides, wall, Florida Pewar, you
chliguted yoursalf t& pay 3100, snd that is abeve
svoidad cost, and the Commission bas said ve arw caly
going to allow cost recovery representad by avoided
ceast, which is $90., there is & 310 difference. Kithar
Flerida Power is geing to have to sat thet, or ! would
submit te yOu that because this contract Ris & reg-eat
clayse, that that fegeout cliuse vould Be snforced by
s court and in this instance Flarida Power could
recoup that J10 not passed through %o tha ratepayers
from the sogun. But that should pat concarn the
Commission, Because they sgreed to the reg-out clause.

IZf for seme Teasoa that Teg-eut alauss iz ngt
snforcaable, wall, the court datarsises what tha
coatract requires, and this court, this Commiseton
detarnines avoided cost and what it is going to pass
trough to the ratepaywrs. And if thare 10 &
disconnsct betwean those tvo things, this Commisgion
should net be M about that. that is far
Flozida Pover to deal with.

And let me say I don’'t agres for & mnimpzd wigh
vhat iatearvenors said that a court i3 geing %o -
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MR. CCUTIMOULIS: Commissionar Garcia, vhat I's
saying, Florida Power balisved ia 1984 and balisves
today that this Commission had bBroader jurisdigtion
than this Commassion viewed Dack ia ‘94, But that ia
not befors this Coumissisa today, Clearly, this
Commission under Panda -+ and they sre just turmning
back tha clock., They vaat te pretend the Panda
decision wes never deaidsd. They want t& pretend tha
Lake settlemant was never rejectad in & 20-page
opinien by thia Commississ.

But, youw know, they vaat te basically say that
this Commission is just releguted ts a rubbar :Hq,
and having appseved things in '$1. vhac they are
really ssying, and I have lisctam vary carsfully, is at
no poink are yeu geing ts da able te dany ceat
reguvery. If a coust says this is vhat the ceatrage
fequires, than you are geing te have ts pass that
threugh. Wall, that's not vhat feur Commissicners of
this Commission bald in denying spproval of that Lake
satelamant

And se Flerids Pover is prepared ta recognise
that if this Qommissien declares chat what it had in
aind back ia 1991, vhich it had to have i aind undar
icts rules te spprove negetiated ceatragts, it ceuldn't
have appreved this coatract if it paid mere than S
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datarmine that this contract requirss anything othar
than the lesser of that this Commission parceived back
in 1991. Not Decausa tha court is A0t going to be
fres to make its own decision, dut because the
wvidanca is going to overvhalaingly establish that
that is ctha case. But if it dossn’t, it dewsa't,

MR. WILLIS: But the court has said that it's ast
going ts even recaive evidasse on that fact.

CAAIIGON JOMNSCM: Mr. Willis, hold ono. You will
be sllewed te respond, but lat's let the Commiassionar
finish his question.

COSCSSIONER GAMMCIA: S0 then you are fayang %0
ES, JUSE S0 we €A get it on tha recerd, because that
nakas ma such more comfortadle, that you -~ that FPC
will net ba back te this Commission Te intarpret, to
use Mr. bu&hy‘l interpretation or whe court's
intarpretation, ysu scoapt Wx. Oudley’s
intarpretation, or staff's intarpratation of this
contract. And se vhataver diffarsnce, if you lose at
fedaral court, you are going to sat it is what you asrs
telling me. Your sharaheldars, F7C -- and I knov you
are adding cavests te what I'm ssying. and you have
answered vary slequeatly adding cavsats. I want to
BAKS SNE® ==

MA. COUTIOULIS: I want to dirsct my ansver.
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COMCISIMER GAMCIA: [ want you £ diregely
answar. Are ywa saying te aa that Lf the gsugs
datarnines AQLLASE you = I den't want te knew abeus
the regulatsry-eut dlause, that'y n¥E Ceming hase.

You have tald = that gvas 1o court. %0 lat's astay
out of the Souxt. You are sayisng te 38 that if ve
hold for you hate today, FPC, its sharshalders will de
oot be back te this Commission if Lt loses in faederal
cAURt to gut tha diffarence on this gontract?

MR, COUTROULIS: Let me De very precise. This
cOurt Lssues the declaratery statemant todsy, and says
vhen va sppreved this canttact f3f cost Ieamvery back
in 1991, wve apprahendad that the snergy paylants in it
would not pay moTe than avoidad coet, and the
banchairk agqainet which ve mmasured aveided cact,
right in the rules, was the provision that we use for
standard offer centrscts. Met that this ceatract had
to provids necessarily for a lesser eof, but vhataver
it provided it couldn’t pay more thas & lessar of
Because if it did it would pay mers than aveided cost
and you can’'t do that under FURFA or tha Flerida
rules, Okay. 30 this Commission 4o holds.

COHQEIIONIR AANMIA: This Commission acves
scaff. That's vhare we 4w at.

MA. COUTROULIS: Find. We go to court =~
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ceatract in ‘31, BAT they prebably wewld set alley
all of that te be passed threugh. I can's say wigy
they weuld de fer sure, But I ehink it's & fauy
infarance ==

COMQISIONER GARCIA: Let's assuls thae thag is
vhat we did.

¥R, COUTRCULIS: -~ that's what we bad in misd ia
‘9, and nov undar the fuel and purchssed power
fecovery cliuse we day ve hava just paid ehig, ™ vere
ordared Dy & qourt o de iy, wa vAAt yeu ts pass it
through ts the ratapsywrs. J$ vould sssume the .
Commigsion would test that against what they
spprahanded this contract to rsquire when they
Approved it ia 1991, And I will sseums, Dut I don't
want to spaak for s future Commiseion, that they will
S8y we Afw dat guing te allow it all to gw through.

Ak that peint Ylerida Powar would invoke the
teg-eut classe, apd in the nent sonthe statemsnt to
the cogua weuld subtragt the amount that vas
disallowed. New I'm spaculating, but probably tha
cogen will say, that Seg-eut clauas 1a net
saforossble. T don't know why it wouldm't be
anforceable., It's net limited in tha asssar you said,
Camissionar Garcia. Ik is very broad. It ::Yl amy
paymant thas is disslloved, you knew, we get to fecowp
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COMMISSIONER CAMCIA: You define staff a little
bit acre strenucusly ==

(Simultanecus conversation).

COMISIIONER GARCIA: Yo appreve staff today.

MR, COUTRCULIS: All right. Wa gu te court.
Contrary to vhat I think {s geing to occur, I will
assuma the csurt decides this thing callad for a
differant kind of modaling, and then we have ts alse
Stsume that uidar that different kind of sodaling it
winds up paying setw. Becsuse if the ceurt dacides it
called for a differeat kind of sedaling but it doesn’t
PAY Sere, it dossa’t mattar. But let’s sanma .
diffarent kiad of aedeling. net limited ta the four

. parameters., and it pays sere, okay. Whas Flerida

Tovar I would Aspuns would de as that point is
whataver mult aakas == it would probebly appesal
the order. but sssuming the ordar is final, itz weuld
then make paymants in ascardance with what the court
ordassd and it wveuld apply for tha cost recovery of
those paymants te this Commission.

Wow, I weuld assums, buat I can't wpeak for the
Commission. I weuld assume that sinae the Commission
mamniwuu\-muuma through t»
the ratepayers soagthing that axceeds vhat they have
said taday vas the basis sa vhigh they appreved the
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‘coatract issue, and they say we don’t think you can

from the cogen,

And this Commiseion Ha¢ said those Linds of
clauses are okay in negotiated contracts. This is not
& PURFA Llssue. - .

COMIISIONER GAMCIA: Right. |

MR. COUTRCULIS: But if they conjure sams kind of

invoks that reg-eut clause -~

COMIISIONER GARCIA: That ia the longest direct
Ansver wa've had ia the histery of sy --

M. CUTRCOLIS: -~ than we will litigats it. e
vill lizigate the rege-sut clause. And, you knew, if
" lase it, and we appeal it and ve lose it, than I
guasrs va are stuak.

MR, WILLIS: TYeu knew vhat they are trying to de
is get way ahasd of cuzsalvas with the reg-out clauss
and othar mattars that don't nesd te be decided until
cost Fecovery. I urge yeu te dafer this mattar, te
abstais from this mattar uatil it comes up. let the
livigution ge forward, let tha courts do thairz wvork
that yeu referred te tham, or defearred to tham, and
detesning vhas Rappans after that rather thaa in
anticipation of all of that make & decision bare
teday.

CEADRON JOMNICH: Thank you, Mr. Willis., Ve are
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gesng te tAKe & ten-miguts Dreak and we wvill qubs back
wath ME. WEAght.

{(Racass) .

CEAIINAN JORNICH!
sgenda conferwscy. Mr. Wright, I think ve are
prepazed te hear your resarks. Aad ywu have ten
ainutas.

MA. WRIGET: Thaak yeu, Chairman Johnsen.
Chairman Johnson At the ~= my name is Acbeart Schaffel
¥right, I'm with tha lavw firm of Landars and Parsoas.
I am here represanting Misami Dade County aad Moataanasy
Power Cozporation.

As I santisned, T also do represant Lake Cogen,

%a are geing te reconvene the

and in a respense to & quAstion from Commissiscer
Jacoba, I answared on babalf eof Lake Cogua. I want to
axpand on that ansver vary hriafly. Bt I vang '
make it qlearF that Moatasssy Power Corp and Miami Dade
-County do net conaant ts the Commissien‘'s jurisdictiea
ovar the matters in disputa harw. Wa have seved ta -~
wa have patitionsd to lacarvena for the purposs of
moving te dimmiss. We den’t think it i & prepar
declaratory statamant., We think it°'s barred and
outsada of your jurisdiciios Py virtus of these
IZaasons.

Eaving said that, oa Dahalf of Lake I want to ==-
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sgmnaliiing our sain legal Argusmats saqd u.. call 3y
you abeut sans basid and prastical cemourns.

Flerida Pewar Corpexzacien’s petities for
declarstary staramant 18 barred by res judieats, I
Noarida lav ree judicats appliss te Bar all clagimg
that vare liciguted sad all claime that could have
bean litigated. Ia the language ef wha ceurta, iy
Puts $0 rest evary iseue agtually licigated as wall g
every juaticiable iasue ia the case.

They did raise the Lasue of the Comission’y
ordar ia shair 1934 petitions. They specifically
aaked you both in their first patition and in their
ananded petition teo declare that their oaw
ssthodology, thair newly lsplemanted anargy psyment
aathodology compliss with the Cammissioa‘s ordar
approviag the deatragt.

They aMde sxtansive AIgumant to the offect that
that coatradt &pproval ardear guve you caatinuing
Jurisdigtien evar the ceatraet. You Ivjectad thas
argumsnt. All they have asked you for Bare ia they
have changed compliss vith to Tequired thought. They
have asked yYou now to say that your contrfact appravel
ardar that they specifically citad to and referred ta
in thair previous patitions requizres them u.gko
PAYmaAnts in socerd with this mathodelogy. Thay
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T vould like %o add a respestse that I fraakly just
didn’ts get 4 chanes to ¢give in the axtensive
conversacion bafore tha brasak to the quastion posad by
Commissioner Jacobs, ) {(Fausa). T apologize,
Commissionar. 3ince it vas yeur questiea, you askad
about the leusser of previsiea 4in the coatract, and I
just vantad to make oas peint. There is Bet & lesser
of previsioa in this ooatrast.

Bafore 1991 =-- 1390/°91, wvhem the Commissien
adopted ite nev rules, thary wvare lessac af peovisions
in the cootrags, and is ywur standard sffer centract
rulas. They said the peymmsts shall be the lyseer of
the aveided <= the sveided unik's elargy cost or tha
as-availahle cest. Tou all changed yeur rules and
thaste contracts dea not teflest 4 lessar of provisiea.
Florida Fowar Corperstiss has lasser of == what we
call lesser of contracts, Cantracts with lesser of
provisiona. This is net ene ¢f tham.

COMQSSICNIN JACORS: This predates that, I
uhdatstand,

HR. WRICEYT: Parden?

COMMISIIONER JACORS: I undarstand yeur sSgumant.

. warcarl Tes, sir. Commissisnars,
apprecisting the time constraiats and the hour, I will
be s briaf as I can. I veuld like ts Megia by
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differance is semantic at Dest. Thas issus was
litigated. And if you even considar the possibilicy
that thare is some semantic differance. zhay put the
ofdar in thair previous petition, it suraly could have
bean litiguted, and we submit Tt you it vse, and this
is barred By res judicata.

It is aleo for similer reasons barTed by
collataral estoppal, and it is barred by the doctrise
of administrative finality. This is nat & propar
petition for declaratory statamsnt. It is 5o mors
thas & cequest for an advisory opinien.
v the declaratory statamant that they have ssked for
is oo AeTe® oF veuld ba ne sere than an advisery
opinion o & subject that ie net bufore the Commissica
for actioa that weuld affect asything.

This Commissiea 20%S 0B mstters ia mors formal
procesdings. It asta ent thase types of astiars -=

CMMIISICMNER GARCIA: Mr, Wright, hav could they
get bafoze us? If this isn’t cha forum, dov do they
get bafers us? In thia issus of cost Tecovary, bov @@
they get bafors us?

MR. WRIGAT: In & cest Teeovery proceeding, Your
fosor, or ta 4 settlemant dockat.

COMCIIIONER GARCIA: Or da we have ©8 have &
rate case axyba?

It's no more
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MR, WRIGRT: It weuld ba wy undarstandiag,
Commisstoner Cageia, that this is Mot the type of
macter that weuld come up 18 a genaral rats cage.

The Tubbar Mits the sead on thase issues,
Commiseicnare, 1Ia your csst racovary Prosendings.
WMat you ds hare will st affeqt yeur jurisdiction to
whacever axtait that it sxists, and we do Pave some
diffezences of opinien sn that, to act oa cost
fecevery aade unday this contragt ia accord with vhat
the court erdars id required. We weuld suggest --

CRAINON JODNSCM: Mx. Wright --

MR, WRIGHT: Yas, na‘am.

CEAIRGN JORNSOM: -~ I want yau to axpound upon
that point again. You startad off By stating that we
can‘'t LatArpret soatraats, and that we acknowledge
that wve can't determine vhat ths parties msant to the
Sontract, and that that's withis the ceurt snd thac to
tha sxtant that we issued a stateasnt teday it weuld
ba no more than an advisery epinisa of no weight. But
when you say that ocur jurisdictioa ~- ve still have
Sost recevary jurisdictisa, is it ainistarial? I
Sean, what kind of --

HR. WRIGET: Madam Chairman, te be cempletaly
clear, what I said was, of at least vhat I think I
said and vhat I meant to say was this dac statament
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MA. WRICHT: Ceamitsienas Juceba. Pazssnally T
balieve that the quastien #a scandard offar SoatTasts
e semavhat opas. Panda. £ Balieve, says that the
Cosmission has the sutherity to interpret Lta Tales as
they govern e previsions of centracts as those ralee
vare ia offect and, in fact, in the Faada 2ase
incerporated within the standard offer contrsct thas
vas in dispute in that case. That is vhae I balisve
the holding #f Pands 14, sir.

COMIISIONER JACONS: Thank you.

CEAIRMGN JORMIN: Mr, Wright, undar your
analysis, the Crossrosds case, the Freehold. it'a Just
irfelevant ts your analysis, it addy nothing, it
discrscts sothing. Your position would ba the samm.

MR. WRIGET: Madam Chasrman, @ believe Crossrveds
is net applicable e this instance. Crossroads vas
ipplicable te =~ and ia other Mev York Public Sezvioe
Counissiof GASES COVers Scanarics wharein the New York
?3C had the sutharity to Loterpres its policlies and
Files as thess existed At the time that ceatradts were
appeaved . Muinmhw it bringe it around to
tha question vhat abeut the standard offer ccatract
fule &8 it axy have impactsd this contract, Ml you
have alraady sddressed that jin a final ordar that
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does not affect vhatsver jurisdiction you have.

CEAIRMAN JORNSCON: Okay. What juriediction do we
have?

WA, WRIGET: I don’t agres that you have any
continuing jurisdiction, ind sy clients do net “grea
that you have any centinuing jurisdictisn ever cest
Fecovary under spproved gogenaration and small powsx
produgtion ==

COMIIIIONER GARCIA: Why doa't we,

M. WRICHT: ~= powvar purchise Geatracts onos you
have Approved thas pufsuast ts yeur rules and purwuant
o the FURPA framewoek Cor that cost approval’’ Tou
axsrciged -~ aad this 1s (& respsase to ths quastion
posad, I balieve by Commissisnar Deason earliar ~~ you
axarcised yeur full juriedictisn wxpressly ia
accerdance vith yeur sules sver this centracet, over
the Lake coatzaos, and ever the Sthar contracts ia
1391 vhea yvu evalusted them vith LeSPant ta cest
recoveary. cest-sffectivensss, snd vhes yeu appzoved
tham at thas time. And you say recsll at that tima
thay all sheved that they wers Daneficial to Flerida
Powmr camcaufc Par your svaluatiea.

COSQIIICHER JACORS: De you think that
interpretation applies to standard offay coatzacts, &
wall? Thac's vhat Pamda says, L thiak, that it =
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Florida Power Corperation 4ida‘t appeal, vhere you
said ™ agTes with tha cogunerators that the standard
offar contract anargy pricing rule applies only te
standard offer contracts and dses nat apply to
negotiated coatracty. MNow, that'es vhat you said 3-1/2
yoars age.

CEAIROM JORMBOM: And, Mr. Wright, as it relatss
te this particular iseus, it's your position, than,
that -- and I's vigualy remsabaring your argusants
frem bafare. I guess it weuld ba your position that
it dossn't mattar vhat we intandad. That {f ve didn‘t
get it Tight and Lif we didn’'t put it ia writing in the
coatrset, it just dodsn’'t mstter. And that ve had our
shot and our shat vas vhan we approved the contract.
vaa though we thought it was clear, if it wasn't
claaz, we can't elarify that. DBecause oncs ve spprove
thase contracts, yeu said we have ezarcised our full
jurisdiction, wa dea‘t have jurisdiction ovar cost
recovary.

CROCSIIONER QBRLIA: 1I'm sure That that is
distinguished as it spplies te you. In othar vords,
the distiaction thare would be, Madan Chairman, s
that centract appliee te Mis clieat, not to FPC., FPC
has aotually teld us that they invite us te ralitigata
thls vhan they come Linte gwst recovery. But 4s to you
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-« you dan‘t agrea’?

CRAIION JOENSCH: Buk-uh.

MR, WAIGNT: Ms. Cammissignar Garcis, I doa’s
sgres, asd I intanded te coma te this At the lasts, but
I will coma t8 18 right new. I chink it spplies aes
atly us, but alse te FIC. Fraakly, I chink Mr.
Coutroulia‘’ rpTesaatations &4 to their possibly baing
stuck undar the Teg-wut clause wers just flat hollew.
Nobody can gave you jurisdigtioa that you do net have.
T™he Freshold decisics has twe pronge to it. One
protacts the (Vs., ons pretects the utilities. And
that says that once tha stats tsgulatery sathority
LPProves & CONLIAdt oA the basis that it is juss,
ceasonable, and consiatant with avoided cost, any
further actisn to attampt ta disallov paymants undar
that contgact ar ts disallew passige of thess paymantd
through by the utility ts its ratepayers 18 preamptad

CEAIIOON JODNISCM: Thank you. I undaratoed.

MR, WRIGHT: Contisuing, we would sugguat that
you walkt. Just to sumBarite kind af whare I was, the
Tubbar hits tha read for your decisions in cest
tecovery proceadings. Ye would suggeet that at a
ainisum you wvait until thare is & live tesal
justiciable cost recovery issus bafore you %o ace, if
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filed & setisn for SURRASY judghaat sa the very Lasws
ia disputs. mmmumzmm.
They less. ¥We dida’'t win in vhat the eourt demiod ou
partial mstien for Mmmacy judgment, as wall, byy e
iaveked the court's jurisdievion, they loek. They o
back hesw tfyidg to gut the secend, third, fouseh,
vhatsver it ls Bite at tha appls.

COMTSIIONER GARCIA: What do you suggust they
would have dena? When this issue came uwp, vhat shoul:
they have dona? Filed with this Commissien for caat
recgvery and figurfe out exactly vhat we meant and
continua te make yosur paymaats aad than inveks the
requlatory-aut clause? Would that have made sanse ¢
you?

MR, WAIGET: I'm aot sure.

COMISSIONER GARCIA: Al)l cight.

MR, WRIGET: Yhat they should bave dene ==

COMISIICMER GARCIA: Lat's put dursalves »- ne,
bacause I thiak it's important. I waac ~= [ thiak the
ChaLrEAn 1i¢ BAXIAgG & Vary good peint. I asan, Lf this
ir ainistarial from here oa out, vhich I can't argue
with you, I think Freahold to soms agres helds that,
but let's say Freahold dosan't spply. What does
Florida Powar Corp do? Florida faver Corp l'a&u-pnu
the contract ia a way, what aheuld they have dona?
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we aver oven get there, and thare are 4 aumber of
evants that have to take place befors we evean get
there, and you gan considar vhatsver it is you want to
da at that tiae.

Secondly, I etrongly balieve that ==

CEAIRGN JOENSCM: De you want me to walt to ask
you the questions? .

MR, WAICET: Ne, ge shead. This 1i¢ a good timm.

CEAIRON JOEMICON: Beacause that poiat just
confused me agaia. Yeu are saying that we should wait
till the cost == if we are faoed with & cost racovery
issua. Sux % guass I was iatsrpreting your _ .
intarpratation of Freaheld t4 say that wa naver get
there. That we hAave relisguished jurisdiction. 3¢
why de we vait on sematiing ve ean'ty do anything about
anyway? h

HR. WRIGET: Well, I think you sheuldn't grant
this declaratery statemant becauss it'e an advisery
opinion, and all they are really trying te de is set
this up for a reg-out that thay may oFf Axy not be abla
ta enforew. This is an advisory opinion. Thare is
nothing befere yeu today and it's forum shop.

Thay thamislves, Florida Power Coyperatisa itself
weant to tha eircuit ceurt ia Dade County, filad a
countarclaia, invoked the osurt's jurisdictien and
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Mmould they have come to this Commissien, and said,
Commission, I'm applying for cost recovery naow of this
contract becsuse I think that sy -- the peopls I'm
buying from don't understand tha contract, have sade
us Gake 2 detarmination and tharedy inveking the
tegulatory-out clsuse, vhich would thes have come inte
sffece?

MR, WRIGHT: Na, air. Thay should have gona %0
court, a8 they subsequantly did, aad filed sa action
for a declaratery judgeant that thay are intarpreting
the contract correctly, or net.

COMOQSIIONER GARCIA: So than our authority, sur
jurisdiction is strictly ministerial after we approved
cthis contract, as par Chairman Johisoa ttases?

MR. WRIGET: £ apologisze, would you repsat the
quastioa?

CMCIITIONER GARCIA: 1 know you vers talking ==
the issus vith Chairman Johnson, which to some dagree
I agres, and I's 5ot putting wosrds la your south. I
agres that ﬁrb.- it 48 ministarial. Ia othar verds,
cnce wa sav the cantract =~ this is followiag yours
iine of thiaking, and the Chairman 18 right, you made
an sIgusant that wvas gircular., Once we Appfove this
eORTraat, that's it. FIC can goms in for cost

Tegevery And thay geat it.
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MR, VRIGET: As a genersl Propeditisa, I Malieve
that's cerrect undes Preaheld and undar PURPA, yes,
sar. I weuld like te speak -~ S6ITY. Yas there &
questioan?

CRAZIRGAN JORMBON: MNe.
time.

COMISSIOMER DRASCN: So you Are saying cthat
vhatgver they == howewer thay want to intarpret the
contract and pay you whatever, ve ace ocbligatad ts
pass that through to customars?

HR. VRIGEHT: MNe, sir.

COMMISITIONTR DEASOM: Okay.
again.

MR, VRIGET: I believe thay are sbligatad to psy
M8 in accardance with the centract as in this case,
the centract is iatarpreted by tha courts of the State
of Florida. "And whatever tha court says they have ta

and you have a leos of

Clarify that for me,

and I balieve what you azw shligatad ts persit tham t»
PAY us and to parmit tham te recovar frem their
CACEpAYNIS.

COMCIIIONTR DEASCH: Wall, let's sasume that the
reaverse has happaned. Tiat you went to Powver Corp and
said, "Oh, somathing has changed in the econamy or the
sconenice. of the fiaance of this, and wa intarpret
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wall?

M. VRIGET: I'S & decision 48 te hew they pay,
rachar than just 9oing te ceurt.

COREQLIIMER OEASOM: It‘a & dacitieon 49 te hew
you iatsspret mmumwmm:nuuau'g
have any suthorify to iatarpret the coatradt.

MR, WRIGET: Commissionar Desson, a3 to hov the
contTast Ls ©9 De interpretad and enforesd.

COMMISSIONER GARCIA: You're miscakea, It is g
dacision s to® what tha autherity of this Commisaiea
ie over I7¢. Clearly, Conmissioner Deasen. I think
your poiat is well made. That's why I den’'t agres
with Me. Wright Ehat L1t is purely siniszapial. We de
have & responsibility. We do have & cesponsibility o
kswp FIC honest. That's why they coma undar our
jurisdiction, owrtain laws of contract den't apply ta
FIC, cartais lawa of market don't apply to TPC. Whyy |
Bacause they sre regulatad by the Flarida Pover ~- by
the Flerida Publig Bervice Commissisa. I almast
changed our agency’'s nama.

Tha peint ia that is vhere they are regulatad.
Row, if that axact scenario happensd, it's nat a
question About QULAQ €& CRUrT of fet YOLAg TS court:
it's & question of what is righs for the Tatepuyers.
And we allev litigation costs all tha sshe vhen they
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this contract vhare yeu are geing to start paying us
sore." Angd Power Corp says, “Well, to prwvant Raving
%0 go to coure, I'm geoing te agree just U4 pay you
aore because the Public Sarvice Commission is
cbligated to pass=-through vhatavear I pay you undar the
contract. 30 I will just sveid litigatien and I sm
aade vhalae, so I'm MAppy.® And they start payiag you
10 parcant more thasn they have bean paying you ia the
Past to aveid litigation. And you are sayiag it's
ainistarial at this peist, ve can‘t leek at anything
in the coacract and, tharufere, wve have ¢4 pads it
threugh to customars, is that esrrece? .’

YR, WAIGRT: As t» the examplse that yww pesed to
se, as, a4z, I den’'t thiak that 18 corredt.

COMMISSIONER DEASCH: Becanse it's okay in ene
digegtion, T net ia the ethar direction.

MR. VLIGET: The axsmple you posed te ma was
whare Florida Fewer sisply scquiesced vitheut geing to
cours. Tou said, yeur hypethesis was that Flerida
Powar Cosparation just says, skay, we will pay you
Bare. I think yeu ceuld say that thair decisiea te
pay l-n.m arguably isprudast, and vhat they should
Mnm-u‘.unmuwt--

COMISSICHER DEASOM: Wiy can‘t wa say thais
dacisien net te pay lass is arguably Lsprudent, ae

L IR BT R R R W VR

» W S B e e e s e s e
002..4.“.&““9

28l

112

Are correct o be allowed. And £(f we think -= the
reAson we approved these settlamant Lssuas 1a Decause
wve thought that it was geod for Florida fatepayers.

If FrC isn't doing right by ratepayers, it is
going to gut Burt. But if it is acting wiithin the
confines of the coatragt and what ve think the
contract is, wvall, Mr. Dudley’s jatasprecation I thiak
is fine. Mew, that ie a discussion that be vill make
bafors this Commission, and we may datarmine vhathar
it 1s or it taa‘c. But that's not vhat we.are buing
asked ta do. ¥We ars bDaing askad to intarpret cost
recovery up froat. Whataver they get out of today,
thay have gottan that detarmination withesut even going
thraugh tha propac process that all cOompanies that are
requlated by this Cosmisvion must go through.

m JORMSON: Mrx. Wright, you cAA pick up
fron whatevar.

WR. WRIGHY: TFinally, Commissionars, I waat te
spaak abeut basis fairness. Ia ysur ordass you have
censistently recognized the doctrine of administrative
finalicy, asd you have specifically recognized its
applicability te QF contracts. 7This dectrine, s» you
bave said, is cos of fairness. Purties mut de ible
to raly om the finality of Cammissien orders.

Mere thaa 3-1/2 yesars age, you dismissed 2 very
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srmrlar patition fram Flerida Pawer Corperitien sshing
for asarly idanticsl caliaf. Whan you granted the
astions te disaiss filed by Dads County and Moatsnasy,
and by Lake Cogun, snd by three sthar QFa, Yeu eaid,
we are utlm Lo entartaia this patitisn. The rule
doasa't apply. Thars was axtansive discussien of tha
Appllma;iltr of the cootragt approval ordar poesibly
giving jurisdiction, you siid no. We are guoe. You
said the courts should rasselve this. In raliance ea
this Commission's order ia Fabruary of 1983, 3-1/2
years ago, Dade County and Moatsaray have spent well
over one Ailliea dollars, wall over ane millien
dollars litigating chis mactexr in the courts. For you
to affactivaly uk. back ygur ardar nov wvould be
fundamantally unfair.

All Florida Power Cezperation is asking yeu fox
1s sn sdvisory opinion that has oothing te de with any

"cost recovery mattar that is curraatly bafece the

Commission. And that is speculative ia that it
deapands on vhat tha court may do and what say happen
in the ssantims. %o aay settle the cass. [ hope se.
You should not be & party te Florida Power
Corparacion’s forum shopping and its sttempts te
induce you %o give an adviasery opinian 4n 4 sAtter
thae is net properly bafors you.

L A R N R S TR Sy

19
11
32
11
34
13
1¢
17
18
18

1
22
23
14
3

113

Judicats ore sas, and LE°6 barred wy collacarsy
sagoppal. AL feur clemanty of cellateral ssteppal
are Eat, A3 well.

And Mr. Willis said -~ T ¢hink he vanea e sy
somathing -~ a8 be eaid, that (s the 1lav of thiy g,
That is the law of this dispute Detween tag pareies
vho are siceing at the table teday.

CEAIRGN JODIOH: 3¢ subsumed in yeur answer,
theas, is the preposition, and I's sure Mr. Willie
would say this, that eur earlier ruling wens te net
only veuld we set intarprat contracts, Ut we mu“
net clazify 9.1.2?7

MR, WRIGET: Well., that's che same thing, and,
Commissionar, Madan Quairman, if you granted
dimsissal, thay asked yYou specifically to give them an
order, a dsclaratery sStatemant, that thair newly
isplemanted pricing sethodelogy, paymant sathodolagy,
canplied with the erdars. 1f thers was & ground for
you te allew that petitien for d-sl.mur} statament
somewhare in thers, if thare vas one ground to allew
that petition for declarstory statamsat te go forwasd
in 1995, you shouldn’'t have digmigsed it. You did,
They dida‘t appeal. It's over 3-1/2 ywars sge.

YR, WILLIS: (Znaudibls. Microphoas offs)

CHCISIONER CLARK: Can I ask 8 quastien? Dows

.
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How, I agres with vhat Commissionar Clark eaid,
and that is you should just dany the declaratory
statsmant and lat the mattar proceed. And I shink Mr.
Coutroulis sumeed up what Florida Sowar is really
saking for very aicely vhaa De said it wveuld be aice
to have this declaratory statamant. It vould be aice
for Florids Jowar Corperaties ts have this declaratery
statelant t¢ ge wavm At the court and ssy, "Leek, this
18 evidance of what somabedy thinks abeut this.®

Tou all should nat be is the Musinees of fiviag
declaratory statamusts Decause semebody thinks it
would e nice to have. Thank yww. .’

CIAIRON JOEMBION: De you thiak we have the -~ I
guass you daa't, Dut saybe yeu have alruady ansversd
this. You doa‘t think ~= it's not just that yeu dea't
think we sheuld de it bacause it's net prudeat, but
¥you don‘t chink that we can legally issue this dec
statamant, of are you just talling us we shouldn't?

MR. WAICHT: I'm talling you beth, Madam
Chairman. @ thiak net saly {4 it pet prudant, et
only de T think it's wreng, I think it’s bareed by
your doctrine of administrative finality or the
Florida muﬂu;nu Lav doctring of administrative
finality, it's barred Dy res judicata. All feur
elamanss, as ve peinted eut in eur bBrief, of res
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your argumant with respect to res judicaca,
administrative finalicty, and collsteral sttack alse
Apply to the quastion on the coal price?! I doa't
recall that Deing bafore us befors.

MR. WILLIS: (Inaydibhle. Microphons off.)

COMIMINER CLARX: Now, ¥Mr, Willis, you axe
guing way furthar than I'm willing te ge. Because I
don't remmmbar that baing bafers us as an issue at
that time, And part of my thinking is, you know, to
soma extant the same -~ I am somashat pazsuaded by
your argumsnts of rus judicata, that we have decided
this. Thare was AR opportunity to faise it, and I
think in & way it wvas raised. And in defarwnce to you
alli, we yndarstoed your ACJUBANRt than, we rsiscted it.
T know that thers was discussion, and I can Back wp
vhat Coumigsicoar Deston sald, that doasn’'t -- ha was
confortable vith vhat wve were deciding based on the
fact ha believed that we still had -= thag it weuld
coms back te Us undar codt recevery, and thare may be
sa sppertunity thara. I think that has soms sesit.
fut ceal prices dida't cume up, and it dossa't look t8
»e 1ike the osal priece is tha mattar of conteact. Yo
are suygestiog that they sanipulated it.

MR. WRIGHT: HMadam Chairman.

COMMISSIONIR CLARK: I'm not saying I's willing

¥
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to da that, but I heps I'w JAVIDG T a a.._g'-uni
that ['s unceafertable with that §oxt of it.

MR. WRIGHT: Wall. s csuple aof respensse,
Commissioner Clark. 7That was an LA8UA thae gould have
bean nl.nd'zn 1294 as pare of this overall
cransactism, and 16 vas nat.

CCISTORA CLARK: I had only undarscood the
issue of tha avoided unit t» be 2afore us. Amf

wraong?

MR. VRICET: Mo, sa'am. I eep wvanting te call
you, Madas Chair., Commissionar Clark, ne, you are nat
wrong. My poiat, though, is that Flerids Pevar
Corpeorstion could have brought that issue ta ywur
sttantion ia its petitiona for declarstery statemant
at that tims. At least one QF vas actively litigatiag
that Ltssue against thes at that time.

COMIASICMER CLARK: Maybm they thought it was se

T elaar it didn't osed ts come to 4s.

MR. WILLIS: (Inaudible. Micrephoos nes on.)

M. WRIGHT: And what I would lixe to say.
Commigeioner Clark, is this. The allegations of Bath
Montannsy Povar Corp and Oade County as plainciffs ia
the one litigqatian, and take Cogwn aa plaintiff in the
othar litigation, is that the sctiens complaised of,
Florida Powssr Corperation’s acticta complained of are
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COMCIIIORER CLARK: Lot am just say 2 don'y
think they are -~

MR, WAIGET: -~ than they have te pay uy
accerdiogly. m:mwtnmum:m.m
has said, 4f the court detarmines that what thay aig
vas illegul, tham I would spply the same logic
snuncistad Ln the staff recomsandation to eay, wall,
if i¢ vasa't legul for tham to do it, then they can'e
do 1t and thay de have te puy Aceording te what g
legal. ‘

I dom't wthink you would vant %o be in the
position of sugdesting that thay can bIsak the law, o
somathing illeqal and than escape having to pay in
léenm vith the consequenss of thaiy allegel gcty.

CMCSSIONER CLARK: It say ndt Da § cdst that )
should be visitad on the ratepsaywrs, thaugh, e, you
knaw, I ocaly addressed the netion of the fact thae
it's net == I don's think it'e res judicsta haze. I
don’t think your argument applies £o that Decausse
don't remsmbar it deing bafore us. I guass if ic was
befors us, it does apply, but ! dom’'t remmmber it.

Hagam Qrairman, I doa't Rnev i1f you daved ting
for a responss, But I wanted to indicats to you that I
feal camforeable at this point making & motisf. But
Mr, Coutroulis may vant to speak.
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wa A33erT a breach of the duty of good faith and fair
dasling that is inherant in svery Florida contract as
& satzer of Tlesrida contract law. Only a4 court can
dataraina vhathar that has bees brsached.

CRSCSIIONER CLANK: That 18 in the naturs of
damages, nothing that we veuld bave to let you
tecavar,

MR. WRICET: It's in the -~ Commissiocsar Clark, I
A% not surs abeut that. It's Beth im the nature of
ltability for a braach of the duty of good faith and
fair dealing and ia the aature of damsges. And I will
say this, I dom't disagres with the staff's * ‘
Proposition that the utility cas and chevid da
everything that ik lagally -~ and that is vhat thaie
fecommandation ssys - that it legally can de te lower
costa. o

Ouz position is ‘m: vhat they have doas i»
illegal. It is a Dreach of the duty of good falth and
fair dealing, and that remains te be litiguted. And
if a court datermines thag their action =~

COMTINIOXR GARCIA: Ve dos't have jurisdictioa
over that.

MA. WAIGRTT If the osust detarmines that what
they did vas legal, we are eut of luck. If the oeurt
daterfines that whan they did was illegal --
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CHAIRION JOUMICH: You hava about a ainuts left.

HR. COOTAOULIS: RMule 25-22.922 providas for a
declaratory statamant as s asans far eagalving &
COALTOVArSY of AnSVering questions or deubts
ceaoarning the spplicabilicty of any statutory
provisica, rule, or order. FIC sealks a daclaratory
statemant that explaing and clarifies the Commission’s
1991 ordar. That is cléarly within your jurisdiectios.

Thets argumants About admiaistrative flaslity,
the precisd arfuments wvers sads vhen the Lake
ssttlamant ves bafore you for approval.
Commi seioners, you rejected tham. It wvas 3 divided
vote, But you rejected thoss adminiscrative finality
AFguUBantS. They sald your gole wvas at an and in
1931 vhan you spproved this contrast. It hss gone to
coure, the partiss have zesolved it by way of
sattlanent, you are chbligated to spprave it. Thias
Commission said that i» nok right, we alvays cetain
jurisdievios far cest Tecwvery. And sven Commiasionas
Qlark in dissent mada that piecise point. S0 I submit
ts you these ardumants about adminiseraeive finality
bave already buam rejeactad.

New, they just want ta ignere, like Lt dida't
hagpen, everything that eecurred since that 1995 erdar
ia the priciag docket vhers this Commission said we
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don't have Jurisdigtisa. I vant %@ queta yeu frea
your ordes 4t Page §, quets. "Wa dalieve FIC's rCoquast
ia geally & Tequest te intarpres the Maaniag of the
contract tarm. FPC is ses asking us T iatarpret the
rule. It is asking us te degide that its
iatarpretation of the centract's pricing provisioa is
carreat.”

That's the way you viswed the satter ia 1993,
That is not wvhat this petition ceamotaly aske fore
today. And whan the astiss ceme back to ywu on the
Lake settlemant, you didn't find that 1995 order as a
mmfficiant Basia te require you to spprove the Lake
settlemant, You iasusd 4 2C-page srder. And thay
wvant to juse ignogse it. They say it shouldn't wven be
santioned bers today, like the ink just disappsared on
the papar. I sean, the ressen it's a nullicy is
batauie the tlime for the settlebant betvess the

-parties wxpised by its taras. The erdar dida‘t geo

away ia che sense that it ae leager -~

COMMISIIONER GARCIA: Axren’t there facts there
that you are net brisgisg sut, theugh? Area’t thare
facta thare that you are not bringing out? This
Commission actad because of those time consatraiats.
Staff moved quickar becauss sf those Lila CORAtIALntS.
This Commiseisn vas vryiag ta -~ soms of us trying,
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ansure that payssats Under sppreved ceatricty da ney
axcesd aveided coes.

Now, let's Reap in sing what wea ax issue, Yea,
it was & standard +ffaf coatraot. That dsesa’t naky
any diffarense in the sanss that standard offer and
negotiAtad CONLIACY ¥YOU CAR‘t spprove it if it exceads
avoided cost. While it’'s true you requize certaia
provisions to ba ia standard offer comtracts, you
don’t BACesIATily fequire those same provisions te be
in negotiated coatracta,

The banclmark test is the same. Caotracts eu't‘
axceed Avoided costs undar FORFA. In ardar for you ta
approve tham, &4 ve vant through, your owva rules in
1991 said vhan you get & negutiasted coniract msasurs
tha paymsants sgainst the banchmerk of aveided coast
that your ewa rulas sat out for standacd offer
contrasts. 3e, yeu have to do that.

In Panda, the disputsa invelved the tarms of a
muutmaw.dmmny-n'uuhuﬂ
to the QF. And you Xnow the administrative finality
Argumants you heard today, you alse beasrd thasa
Argulmants about preamption, those Are the azact
ArguBasits they made to the Florida Suprems Court.

Thay said Freaheld preamptad tha mattar. g
Commission didn't Mave jurisdiction. They didn't aske
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othazs =- and parhaps not succassfully ~-- to protect
Tatwpayers and this happansd. And it doesn't axiast,
Thare ware & vhele seriss of things that happensd that
Are no longer thars. And that ardar --

MR, COUTROOLIS: Which ia why we asked for this
declaratery statemant, Commissionar Garcia, for the
Commission to tall us that it stands by the raticasle
and ressoning that it set forth ia about 20 pages just
A fav months age in that erdar whass it was vary clear
on what it understood this csatrsct te requirfe ia 1391
vhan it approved i%. Thas erdar is crystal clsar ea
the peint, which 1a vhy I submitted this cught’ts be a
housekaeping mattar. They juss vant to pretend nons
of that happangd.

COMCIIIONER CIARK: I de want ts pretaend thax
didn't happen, and I vast te ge back te the othar vee.
MR. COUTACULIY: Wall, thay alse wast te just
farget about the Panda deaisiea, and I don‘s think you

cAn 4o that,

COMQSSIONER GARCIA: I think there ace & sarise
of fasts that distinguish Panda, put «-

MR, COUTAOULIS: wall, with all dus feaspect,
Commissionar, tNe Fierids Supreme Couwrt hald ia Fands
that the Commissien alone Bas jurisdigtien te
intarpret its orders amd csnstzua its FURFPA rules e
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any distiaction betwean standard offer contracts and
negotiated contraces.

And tha Morida Supreas Court and this Commissica
vas & parcy ta that action. And this Commisesion
atgued that they vere vrong is the way thay
{atarpretad Freshold, and the flerida Supraas Coure
agread., And it said preemption doesa't apply hare,
and it distiaguished Freabold, and I thiax this iz &
vary important distinetion. It said Freahold applies
whan you Are trying to change the rules of the gume.

And, Comaissienar Sarcia, 4f I may, in light of
sabe of the quastions you asked about what doas thia
de to contracts and all of thag, we are not hers
asking thias Commission to change anything. We want
this Commission e axplain and clarify what i, in
face, sppEevwd ina 1991, Wa dan’'t want it ts change
anything.

Sure aveided ceets have changed cver tiss. 7That
doaen’'t aattar. You can't change that. ¥e undarstand
that that Can’'t occur. We are simply asking for a
clurifying stitemmsnt.

COOCSIIONER GAACIA: Whe am I protacting here?
e am I presscting bere? You are Asking -~ yau afe 8
cospany that ve have planary jurisdictioca ever. We
cas decide all serts of things ia ydur cerperits life.
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That 14 because you doa't play by the dame rules that
averysne plays in o sarkat eceuncmy- YOuU are »
mencpely. Tharefese, T can day YOU SOSt fecoversy, ©
AN grant you ¢odt resevary, I can 4o all sercs of
things. 7Thas said, yes play by these miles.

The rsssof ve aike yeu sign a contract wich these
gencleman, with their clieats, is because I doa't
concrol them. I can’t dasy tham, I can't interpeat
how they are going ta produce, ! can't say vhathar
they aze producing it right er wrong. I held you
casponaible to do that. That's why I don't disagres
with you trying to get this.

MR, COUTROULIS: Mut yeou understand, Commissionar
Garcia, that soncract very squarely on its face says
that 1t 33 subject to approval by this Commiseion for
Cost racovery. They say that ia not right La thair
Papars, but they are alscaken in that regard. The
Sontradt. 15 very clear ia sayiag that.

Taks a look at Sectiea 1.16. It defines the
contract approval dats as tha date of Lssuance of &
2inal PIC erder approving the contrack, finding it
prudant and cct1: receverable through TUC's == sowry,
through the PSC's raviev of FPC's fuel and purchased
pover costs. And than Section 0.1 says capagity
Paysants shall not even commance befare the coatract

Su-o.ua-unv
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ag -=
COMCIITONER GAACIA: Svap rigne thase,
MR, CCUTMCOLIS: -= Lt sqainst icg rules thag 47
you ==

COCIIIMNER QARCIA: 26 you are talling aa that
tha signars of this contract didm't know whay wng
contract Ssaat vhan they signad it? They showed uwp a:
Wall Street vith 3 contract, nabody hney what 1y maaac
this FIC, and Mr. Dwdley And eur staff hagw whar coa
COOLIACT =~ w4 had the secret ey to thg coatragt.

M. COUTROULIS: MNe, Commiseionar. ”

COMQSIIONER GARCIA: And Wall Stresat made loans
based on our secrets at Florida and relied aon ha face
that this Casmisaion wouldn't lock at this?

MR, COUTROULIS: No, Commissionar. I think thy
concract is clear, DUt a disputs has now arisen
batwesn tha parties sa ta what it aans, vhich i»
baing litiguted in the courts. The coatrsct was
conditicasd on cast approval by this Cammiseicn. Thi,
Coumission was required ia 1991 ia deciding whathar ta
Approve this to do 80 vVith refarence to its ruleg.

COVQIIIONRR GARCIA: Agresed. That's why you
brought it to us.

MR, COUTAOULIY: Wa would like thig ~:-...

CMCISIONER CARCIA: That's why - -
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approval date. The coatract right oa the first page
sstachas all of this Cesmission's rules te it and
iNCOIPOTAtas them Dy rafersnce as fully set focth
thersain,

5o, they understood the contrsct thay vers
sigring and it vas subject to cost approval by thias
Commigeion.

COMOIIINER GARCIA: Carrect.

HR. COUTIONLIS: We are not asking this
Commission to change aoything. There ia nething
unfair visca-vis them, because all this Commiseion --
all va are asking this Camiesion te de ia clagify ang
axplain vhat you spproved ia 1991 unmedified. We are
ROt Aaking yeu te change & thing. This Coammission is
preamptad undar federal law ssd would De in violatioa
of Freahold i1f it tried te de what tha BAC did in that
case and say avoided costs have changed, this isa‘'y
great for the ratepayers, let's change the rules of
tha qame. They vers entitled %o rely sa --

COMMISIIONIR GARCIA: Distinguish that for me in
this case.

MR, COUTROULIS: I will attampt to do se,
Commissicner $arcia. The differesce is that here we
ATS Asking the Commissien te w&'ua and clarify and
tell us what it appreved in 1991 unmodified, leeking
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us, did you not?

MR. COTTACULIS: And we weuld like this
Comuission to clarify and explain what it found in
1851, Mot %o change anything. Just as this
Commigeion undartoek o do whan it disspproved the
Lake settlemant, and did se for the pracise ceason
that it balieved the settlement paid sere than vhat i:
had in aind ia 1951, and inferentially whag thig
Coumissisa would be likely to appreve for coet
Fecovery ts the ratspaysrcs.

¥Wa cama elesrly within the declaratsry petition,
There is & dispute, there is soms uncertainty --
COMIISICNER GARCIA: You did than, Ypu did

You are repsating that nev, But what ~-
MR, MILAK: Commissiones, could I make a very
brief commant? Wnan I was iavelved with livigating
the Fanda case, I had the axparience of sitring in the
Florida fuprems Court and witching Justice Qvarton aak
counsel for Panda -- and, of gourse, tha Pands
contract iasvelved a limitaticsa of it had te be lass
chan 70 sequwatts fexr che plant they wers
constructing, and Justioe Overtan asked counsal for
Panda {f ba balieved that under tha tarms of the
coatract that Punda could build a 1000 meguwatt plast.
And counsel fer Panda replied that yes, he did.

then.

]
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COeQISIONEA GLARK: Wall, Wr. Ballak --

MR, AEIIAX: And vhae I'm cencerned ibeut is, ¥
have done & very thereugh anslysia of FPreahsld becauss
T have had ne cherce. I hgve Seen liviag with
freaheld for the last thrws ysars. Five yeass
sctually. Four ysars., Becauss of the Panda case.
And vhat concerns s, and I really don’t vant te
injact myself inte this dabate, But it concamns s
that this Commissien will without any precedant allow
itself to Da struck duah and not allowsd to speak as
te thase iLssues.

T notice that thare wvas an attampt to get & ThO,
that Ls to stép you fram listaning to this debace.
There 18 sh attempt to have you dafer anything you de
a8 to what you balieve ve spproved in 1991. I thiak
thare is sufficient precedant out thers to wvam the
Comaission n;t 50 do vhat the Mew Jersey Commission

" did i the Freaheld case. Aad based on sy analysis of

it, for what it'a worth, that is sot vhat is cocurring
hare. In face, it's a reverse of Freshald. '

The reverse of Freabold occurs because in
Trealhold the cogun had 2 reason to bDa upset beciuse
the New Jerfsey Commission in trying to halp the
ratspayers vanted to unds tha cogun from the fruits of
what vas approved by the New Jersey Commission. The
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theught they appreved whan they spproved thag
negetiated eancract.

CHIISIOMER GARCIA: § disagres. You arg
stratching Cressseads faF afield from vhage it anded
uwp. And, Richard, further frem that. yeu ars baviag
us have & procesdifg 98 SAEL THCOVATY S0 that e
knows whare i%s at. You aAre doiag axacely shae they
danied the Commiseion daing in Treahold, I don'y
ArQue with staff's position.
I doa't argue with FIC trying o coms hars T2 get
this, but this ien’'t the way ta get it. Because
basically wve are being boxzed inta an intarpratatien of
the contract ta sand it to the cours. Are we strusk
dumb, than, wvhan tha csurt ~- 1f tha couss culas
Againet us?

MR, AELLAK: You are not struck dumb if vou afe
villiang to stata what Lt is we thought we approved,
aad it has the effest of giving the court the same
lewwxy that the court had, the district court had ia
Crosexvads. In Crosercads they decicded that it was
collateral sstoppal on the cogen's isruas. This judge
may declde somatiing differeacr. Ee may sccord vhat
You say & lot of weight. EKe may accord 1t less
weight. It doss not concluds the -~ "

CMMISSIONER CARK: You really can't conclude

It is & Slear positiea.
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NHew Jarsey Coammission was vall sotivated, but it was
trying to do the wrong thing. It waa tIying te --

COMMIISIONER GARCIA: Richapd, stop right thars.

MR, BELLAK: -~ deprive ths cogen of the banafit
of the daal. In this case, staff is unhappy, sctaff is
wotivatad, staff is incansed because it balisves that
the ratepayers are going to be deprived of the good
thing that the Commissien did whan it approved these
Contracts in 1991, It apprevesd a vary acphisticatad
Sachanism to keap from happening what happened in se
sany othar jurisdictions. 3¢ it is a reverse Freshold
bacsuse it 1s the staff that vants the banafit of what
the Commission appreved beck is 1991.

And if & situstiem 19 crestad that thare is ne
Precedant supperting in vhich the Comaissica can’t
file an amicus brisf, ia vhich the Commisgion can‘t
issue a declaratory epiaion, in which the Commjissien
fAn't iatarvens, and, in fast, is stguck dumb, that l
nay bs what the Commission decides to <o, dut I netice
thazs is ne casa supporting that. And wa Bave get a
case called Cressrcads, vhich says asactly the
appoaits. Apd had not tha New Tork Commissien Falt
that it wvas sot struck camb ia that circumstance thais
ratepayars would be paying fer an sntirely differeat
and mare axpansive zoafiguration than anything they .
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that tha Crossroads is dispesitive lav. 1t vas rasally
== the only thing that vas decided was if you vanted
%9 ralse that acgumant you had to rasss 1% before the
Commigeion, You can't go to court sad raise that
argumant aa tha basia for --

MR, RELLAK: But vhich Crossroads? 1's talking
about Crossreada I, tha Mew York Commissicn's
Crossrcads. All that the Mew York Commission said ia
Crosssdads wan that thia is vhat wa think we spproved.
If you want ts gv fight about it i3 some other
tribunal, that’'s fine. That judgw can give accerd
what we aAfe saying --

COMIISIONER GARCIA: In that case, Richard, it
wvas not within the contradt. It was not in any shape.
way, o form within the coatfact or ever diacussed by
the Commission or sver dealt with.

MR, AELLAK: Cressreads thought it wvas, Thay
ware relying ea tha ceatragt. They said this is how
v ars intarpreting this clause, this clause, and thid
clsuse in the gentract. It was né aore far afiald
cthan Panda’s clain that they could build a 1000
megavatt plang. fThey thought they found that in the
cantraat, tee.

COMISSIONER CIARK: But if you vill recall, and
I chink this Commission has made ¢ disciaction betveas
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negetiated and scandard effar ceasIsats. Mow, I doa't
knew if the Suprems Court has aade that distisetien,
but tha sAly thing bafers them wvas & standard effer
coacract, and tha standard effer coatsact Ls previded
by cariffe. and I agres that we cant iAterpret our
tariffs, and we did ia that sase. We specifically
limit ic ta 75. I don‘t think it carriss over te
negetiated. Ia fact, as I zecall vhen this case wp wve
ssde & clear distinctien betwvean what authority ve had
with respect to standard offar and what sutherity wa
had wvith respast 3 negetiated.

MA. BELIAK: Wall, tts problem iz that sven tha
nagatiated contracts refearancesa our rules, and it's
Aot ApPparent that a calcoulation of aveided costs would
not Rave bean based ts soma eXtant o aur rulas. $e I
didn't have %o cope with that becavse all I had te do
vaa M“e‘ldﬂlquwxmm:nmsua

“standard offer contract. #e the iesue vasa't before

a8, But I have €O say that I dom't sea that -~ I ses
tha case oy supporting vhat the staff is trying teo do,
but I don't see the cases which se limit the adilivy
of the Cammission --

{3isultanaous convaersation.)

COeOSIIONER GARCIA: Aichard, but your own lins

in tha gee -~ the Commission HAs always forthrightly
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They cast Lgnece ua on8. Richayd, and TPC can walk 1
aftas ve saha vais dastsien, Bevause T weuldm'y
angves the guastion, and say pay up, Commissien, Sac
18 vhat (¢t ssant. The cousy said semdthlng alag, ¥
gut the asnay.

HMR. BELLAX: Wall, aguin, I dan‘'t vant t» insare
sysalf in the dabate, but I would just closs by myis
I think Mr. Wright gave you & vary good ceason net s
vait, because he said that vhatever you are thiakiag
about in tezmd of cost recevery L4 gquing ta be
Ainistarial. It flows through shataver they get au-g
af tha court and ==

COMMISSICMER GARCIA: And M is wrong.

HMR. BILLAK: And the Commission has %o pay --

($imul canecus conversation.)

M. BEELLAK: == be just as silent then &s they
vant yvu te be now.

COMCSIIONIR GARCIA: Mr. Wright is overrsaching,
MXmmundhummélunn
cliang. But tha truth iz he is vrong, aand this was
the issua vhan we votad this out last tise, and I
resambar Comaissioner Deason making the peint, becsuse
ha was right, we do have -~ we have a0 much coatrel
over vhat FIC doss. I mean, a word from us gfuses a
prables in thair stock valus. The truth is a?eau- ve

L R S 7 R T

NN”NHﬂD‘D‘PD‘PPﬂH
uﬁh”t‘o‘-HQUFUMFS

134

disclaised sny jurisdictienal role in adjudicating
contradt disputes invelving nsgotiated cogunsration
contracts and has Hesn carvect in doing wo.

MR. BELLAK: Right. That is consiscent wich the
staff recomaandation.

COMMISIIONER CLARK: Waare did you just quota
frem?

COMGAIIONEN GARCIA: Fram Page 17. 1©'m quetiag
Richard.

MR. BELLAK: Right. aiad that’s censistant with
vhat the staff is trying te de. If thia declarstory
statemant iasuas, the cvart is still going to y
adjudicate this eentragy disputs. They can give wvhat
Y9U say dispositive waight, they ocsuld give it ne
weighte,

OIS IR ;:::m: 3e, Richard, wvhy doa't we
vait until cthey de it and thaa deal with it vhan it
et hare?

SCOMOISIONER GARCIA: And you know what, Richard,
fallowing that, we wra stuck than, and as o I3C. I
aaan, ve maks the argumant sew, but thea I's stuek. I
have made a datarminatiea.

muza& CLARK: If they can ignose us, tham
why do ic?

CCISIOMER GARCIA: FPC ol walk in -- exaqtly,
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have issuas that we control Decause they ars not
oparatad by the typical lave of tha n:ntal.ic-. ™y
vork under a different serias of things. We get %o
aske all sorts of detarminsations en hov they spend,
why thay spand, Af it is appropriate, 4f it Ls not
appropriate, and that's why, that's vhy I can ses them
coning hare. But thay are geing to come ia Nere when
thay ask fer cest secavery.

COMCISIONKR DEASCN: We regulate FPC, but ve
cannot be arbitrary and capricious in that regulatioe,
eithar. If we approved a contract, we can't say tham
but we are geing to intarpret it differantly now
becausa we can dave the ratspayers . Wa
de that.

COMISSIONER GARCIA: I absclutely agres with
you. I abselutely -= that is amsctly the point. Mt
vhat va do, vhat ve ds vhan we do this hare iz we are
geing ts be arbitrary and capricisus te the very
argumant that FIC ie making hare today, they are goiof
ts make vhan thay come in for cost recevery. The vy
oppesite of that argument. They sr'e guing to sIqus
Mr. Wright's cass. They are geing to say, Commission,
in ‘51 you spproved this sule. In '$4 you dacided net
== of in ‘33 you dacided net te step iants this
aryumast, and than they are going to &rgue ysu've get
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to give %e vhAL the ceurt decided TAAT ¥ had ts Five.
e vill make s detafmisAtien whather prudant ex adt,
Byt vhAat e CAANGR 48 is make that decisien hare in a
declaratory stAtament which effects othes pocplas’
cights whe cams Lace the Stace of Flarida te de
business.

MR. COUTRODLIY: Madam Chalrman, say I aaks one
vary --

¥R, WILLIS: I%'e really time for yeu all te
Bring this to cless. I would urge that you all =~

CEAIRMAN JODISON: EIxcuse se.

MR, COUTROULIS: 1Ihis point has not bews taken,

CEAIRON JORNSCN: FNold on. And Mr. Willis has
bean warting for quite avhile. I'm going ts allev te
you vfap up and then I aay allow you, 1'a mak suxe.
Go ahead, Mr. Willis.

MR, WILLIS: T was geing ta say that,

‘Commissionars, wve asked yeu to ba trus to yeur wepd

that you gave in your ordar in 1595 vhare yeu deferred
this macter te the court for interprstatien. Tha
court has that bafore it, the trial is Nevamber the
ind, we urge yeu to stand by and let that process taks
itz courss, and than whan you have & case befors you
in cost recovery or otharwvise, coms back te theas
issues and decide it vhan yeu have & cass bafase you
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COMOCQISIONER CLARK: This La ispertaat, Riehasd,
T undaretesd =~ I think I read it tAst 1t vas eimply
that if you had wvanted ts make than argamant, yeu
neaded te Dring it uWp bafore the New Yerl ceurt, and
you peadad O APPAAl LT if you didn't thiak it vas
raght. You don't cole te this court and de a
collataral sttack oa it te reach that result. Wasa't
that wvhat they decided?

MR, ALLLAK: I believe that is tha case.

CONQIIIONER CIARK: ORay. Yall, Commissionass,
let ma indicate that I don’t -- you knew, let me agk
anether thing. Do we have to issue -~ can we just
dacide that thage ars wnough -~ do wa have T L8sus &
declaratory statmmant?

MR, ARLIAXK: Wall, givea the axpariesce of the
WG case, I would say no. I mean, in that case thare
ware sons problems with it and you danied it. I thiak
YyOU CAA grant oz dany ena on VRAt#VAr Basis you wish.

COMCSSIONER CLARK: Commissiensrs, et me juat
indicats that I dea’'t -= I doa't thisk fssuiag a
declaratory statammant sow gort of furthars this
process. We had & unanimeus decision vhare we said
contradt disputas should ba left 3o the oEUEts, Lbd
than vhan they coma to us £or coet recovary ye vill
dasl with vhathar it should be the sattar of cest
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and net new, It is time to wesp this Wp.

COMMIASIONER DEASCHM: I agTee with that, It's
tims to weap this up. This is Item 13IB?

SOOI SIICHER DEASCHM: 13A and B.

COMMISIIONER CLARK: I'm ready to make a motieca.
And let me just sdd one thing. The Crossroads
decision, you indicatad thase afe two Crosarcads
decisions.

ME. BELLAK:
Commission ==

COMCASIONER CLARK: Right.

KR, BELLAX: They said, wall, if we np!.a.{n eor
clarify wvhat it is wva appreved, and this vas a
negetiated contrast, that dess not iasert us ia any
way ia your contract disputa. And, in faet, that
played out in a-énu oourt.

COMMISIIONER CIARK: What i8 tha othar sase? Thae
othar case is the diatrict seurs.

MR. BELLAX: Right. 7ha district court case,
they said, wall, ve ars geiang to accept what tha New
Yark Commission said as dispesitive.

COMCASIONER CLARK: Wall, let me ask you, didn’'t
they say they ber® net geing to allow the oellataral
attack sf that opder, decsuse that is vhat Lt was?

MR, BELIAK: That is sne of tha things they said.

Right., Crosscroads from the Hew York
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recovery. I thiak we should scick by that, And it
will come back to us.

What iatervened and what put, I think, which
instiguted Jowvar Corporation to cams te us vas the
fact thAt we rejected & settlement and as part of our_ . ;
rationale ww indicated that we probably wouldn't
wpprove for cost racovery what Lake or vhogvar it was
balisved thay sheuld get. AOd we discussed the notiom
of rejesting it for cost recovery. )

I can undarstand wihy thay have come hare. Pt
it's my view that & good argumant can be asda that
wvhat we decided with zespecat to the contract is zes
judicata. Sut I think a4 battar way to get it decided
is let the parties go back and perhaps litigate or
settle, If they litigata and the court gives us
somathing, and wve dea't Dalieve ve can live with it,
if we thiak wo still have the jurisdicrica to rejsct
it, v can reject it than, and than the Supreme Court
will decide. I dea’t think = I chink it’'e sy fealing
that issuing this pew Just ig aet tha bast courts t8
follow,

COMMISSIONER DEASCH: Your metion is based upoa
the assusption that you feal that the jssuance of the
declaratory stitausat will net sdd anythisg ts the
dabsta particularly st the ceurt.
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CeC IITONER CLARE: Raghe.

COM(ISSICONER DEASCH: Wiy den't ¥ lat the oeurt
deeide that. Yo issua che declarStery Stitamsnt, AL
they vant to give it aay weight vhatsosver, they will,
and 1f they want te tatally ignore it. the court will,
That is their decisiom. _

COMIISIOER CLARK: Secauss I think it comms
close te an Advisory opinioa, aad a2 [ undarstand ve
are suprposed to sort of atay away from advisery
epinisns. Declaratary stAtamants Are suppesed te ba
used vhan you can sort of aveid litigation or aveid
partiss taking sctions ts thair detrimsat that can’'t
be undons later on. I just don't see thig -- |

COMMISIIONER DEASCN: Wall, to ap axtant I agrea
with you. I think that ve should issua a daclaratery
statemant of not, not beciuse of whethar thare is or
is Aot & court procesding, it's becsuse eithar -=- the

foquiresant has been sat for u daglaratory statamant

and ve sead o issus it. It's pars of eur
raspoBsidility té lssue s deglaratory statamant vhas
all of tha appreprists asasures have baen et to that
one issus. And it dossa’t matter vhathar thare is &
Court procesding orf nat.

MR, RELLAK: Wall, they askad for this
mpedifically. They are hars to dasy this if I'a
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deal vieh tlus oUhes dlause, de UwY? They dea't gaal
vith che ethes PEOVIAiens, they Rave ts 4 with evdae
tests, doa‘s thay?

MR, OUDLEY: They are & liaitaties ta full
avoided cests. TRAL is ehe rule cited within the
recommandation, if that is what you'rs referring ta.

COOTIIINER JACORS: Subsectioa ).

MR, DODLEY: I'm not feal sure what section it
is. Tes, Ye have cited Chapear 36§, as wail as Rulg
25-17.08013 and 25-17.00022.

COMQISIONTA JACORS: 08 -~ wall, vithout delvisy
toe deeply iate it, the discussion has bean larguly
about the language that was put ints the contract
shich wae barzed from Rhe standard offer section, La
that corzect?

MR. DCDLRY: Yem, sir.

COMISSIONER JACOES: And sy quastion has to do
wicth thase is stan language bare that hay %o de with
cost secavery for negotiated contricts ia Subseceioa
3. Is that differant from the standard offer
provision? And if se, why vaan't it applied?

MR. DIDLEY: Nat to the axtant that it rastricta
¢oat recavery to full aveided cost. To the axtane
that it maunmlctm:.muhp’uuth
cantract, yes, it is differeat. MNegotiatad contracts
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wrang, but as I undarstood it, it waa Decause of tha
sattlemant. That Lif they Bad this declaratery
statamant i1t vould halp tham stfucture & settlsmant
that the Commission would be mose likaly to approve.
And it's not advigery aa ta that. It say ba advisery
as to thair contrsct disputs, Dut they had othar
reasens ta fila the petitica.

MR. DUDLEY: That ig carreat.

COMISIZONER CLARK: I would aske 3 mstien that
ve not issue the dealaratsry statamant,

COHCISIONIR GARCIA: I will second that metion.

CIATIOAN JORMBOM: Thatw ia a-uuuen
sacond. Any furthar discussioca?

CIMISSIONER JALOES: I bave & Queatien feor
scaff. Tharw are somm previsionsd oa cost recovary
from negoctiated ceatraste ia the rulas, and I's.
wondering were they in place wvhan this cama the first
cimn?

MR. DUDLEY: Yes, sir.

COMISITONER JALTAS: Way dida’t wa spply thase?

MR. DODLEY: Why didn't wa apply thea?

COMIIITAGR IACTRS: Yoo,

. le.l!;“ I weuld wpaat v thought wva vere
applying them.

COMOISIONER JAMDRS: Fut they dea‘t, they doa’t
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ard more open than tha standard offar concracta. It
both of them saintain that threshold that vhat ve
allov for codt recovery shall not axceed the ytilicy's
full avaided costas.

COMIIIIOER GARCIA: I agrwe with you,

MR. DODLEY: YThaa approve the dec statemanc,

CCHMISSICHER GARCIA: Clesa.

COMIINIOER JALOBS: Sea, hare i0 whare I am --

COMQISIOER GAMCIA: CommissioneZ, wa are not
giving w jurisdiction.

COMISIIOER CLARK: My ressons for dissenting ia
the Lake ars still thexe.

COMMSSIONER GARCIA: Exactly. And, you knew, I
think it was iaspirationsl to staff to intartwine your
digsant in that case vith this statament to tIy to
bind & vota. But the truth is that those sams ilssuss
are atill thare, the issues that ve discussed. And
the truth is we had every right to dany A sattlemant.
T ssan, we didn’t like it, but I vasa't in the
sajority. I theught ve had every right, just like
Comnlssiener Deasen has gvarcy right te say about cost
recovery vhaa wa have & COST recovery procesding.

Tevever, =hat we do hare today biands us te youw
positisa in that coet feosvery asd binds them. And =o
are asneuncing today this is vhat we are geing to
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sllow, and thac's 16. And § think it's going to ba &8
charr datriment, Dut it's battar thAn -+ hycguss what
£ don't vant is him te comm iate this -- FIC e valk
inte this haariog, standing wich four milliem
catepayers bahind tham, and ssying. “Cammissioners,
hare is what you Smant.® And abviausly we aze going
£5 decide with thas. Beciusd eVery CONNOA SeNsS® EOve
i wy bDody saye let me pretect the ratapayers as
oppesed to thase sther participants. 1 am arpeundisg
on 4%, I know, DUt this is wy fesling.

COMIISIONER CLARK: But I think you are
protecting the ratspayers. DIecausa a8 I said in the
dissant, I think it has the effect of -+ giving
Sanctity te thase coatracts has thae affect of
promsting tha compatitive vholesale markat. If you
don't give sanctity te those contracts, thes I think
you woa't have people coming inte the stats te

" competitiwely provida this service. And I thiak ia

this case it was the specific langupge that vas Dafere
us, we daclined to issue the declarstary stitamant,
and argumants were sade that ve wers intarpreting cur
mile or ordar, ve still said 4t was & contract
intsrpretation, and At was a unaniagcus decision.

I undecectand that tha Lake sattlemant had in it
== I don’'t know what che adjerity agreed ¢n in terms
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have thd sutherity te clafify eur intantieas, and 2
think ve Deed that kind of suthericy. [ undarstang
M. Wright's Argquaeant is that yeu den's. Redlly yeu
have one Dite at the apple and g L vhan yay
appreve these negotiated concfacts. Afrar thae ™
are kind of out of the gume,

New, that may not be Mr. Wiilis* poaition, bue 2
undarstand it to De Mr. Wright's positica. Pyt $'p
ot sure vhat your metiom is tufning on. Is it
turning on the fact that you belisve Cthst we Jave the
ability to iaterpret that centrace, we did mn.rm-“'
the contract, va even spoks ta the iassue of elarifying
our iaventions, and it is res judicata ar --

COMQISIONER CZARK: TYes. I guess about what f'a
loaking at is saybe gewtiing you to concur in the
action, Dut not in the rationale for it.

CHAIRGN JORNSCM: (Laughing.)

COMQLIIONER CLARK: That happans all the time,
you knew. I msan, that's wvhat mxn‘mdm
aze. It would he sy opinion that it is res Judicata,
I think ve had our oppartunity te make a decision,
Thease argumeants with raspect to the ruleaaking and
what happesed in tha rulemaking snd the applicabilicy
vare not brought up at that poant. Aad I'm pot even
surs if Cressroads had Teen dacided, and I Dave -+ I
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of the baais for rejecting it, but they rejected it.
That vas not a unanimous decigian. I thiak Lt sheuld
9o forward., Sand it back the way it was vhan wve
dacicdad in 1994 or vhenever it was that the courts
needed s just construs the contrast.

COMQIIIONER JALORS: I am parsuaded that ww do,
wa hive jurisdiction te loek at it for prudance
purpezes. I dea't think cthat thare is such question
about that. Tha troubling pazt is that we did have a
Bits at the appla, and I's vondaring what effeot thare
vas of not having takan that oppertunirvy.

I vould love fer us this n!uv-mbua'ur.h
us as & party, and wvo have bean able ts deal with
Anything the court did vhas they tuled on this, and
resolve any iscues than and thars. But uafertunately
we find surselves Bare todsy. The metion was to
dafer?

COMIIIIONER CLARK: To dany ik,

CUIRON JORNICN: Lot As ask may Do s questien
for Commissionar Clark. Than is it your pesition that
s doA't have the autherity te clarify vhat ve ssant
or vhat ve thought we ware spproving, or dees LT ge te
ve had that oppbrtunity, sad ve didn’t take sdvaatage
of 1t? It ia te a4 tve sepazata Losues, Lecause I'm
conviaced by the analysis provided by staff that we da
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don't even xnow if Crosercads rises to the lavel of
vhat our lav school used to tell us was persuasive
suthority. It is csrtainly net binding aytherity. It
vas that court's opiaion.

I think there are real policy argumanta to be
Bade wvith respect to letting the court decida the
COATTAOY 10Mi48 #0 WS can pramote a robust competitive
market. Aad if thosa pecpls in the wholssala market
#94 the cowt recovery issus continually coming Dack
bafors the Commission, T den’'t thiak we will have that
robust market.

38 I quass I sm willing %o decide it on the issue
that ve had eur opportunity, ve dacided that it should
first be decided by the ceurts. It was a centcace
disputs. It will probably coms back to us for
recovary, and if & majority at that time thinke that
we have the suthority te reject it on the aotien of
cust recoveasy and that's not vhat our erder allovs
far, wa can de Lt tham.

CEATIOMN JORNION: And vhere does that lsave
Florida Powar Corp, I masn, still in a etatas of flux
with respect to ==

COMIISIONIR CIARX: But their cost -~ if Lt is
detarnined thet you ows the saount the court finds
ultisately, ywa have bean recovering that, right, in
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af this Commissien =+ if they ase et jineclined te de
it now, And we thiak they shguld do it fAew, bug 4if yeu
are net inalined ©s 40 it aew without Knewing vhather
or net ywu balisve yeu retaia jusisdictien over coseg
cocwvary dawe the read, ¥e sre right back whare we
ary. ¥Wa can't setile this case, wve ¢an't govarn
ourselves with respect to coatragt administratioa, wve
can't do ==

COMIIIIONER GARCIA: OFf course you <an. Yau'wve
9ot & majepity ==

COPMCISSIONER CLAR: Mr. Coutroulis, you said
ehat you ware Joing to via at the court.

MR, COUTACCLIS: I iotand to do so. 2 intand t2
da se.

COMMISAICRER CARCIA: Go win.

COMMISITONER CLARK: Well, that may settla this
whela whing Tor us if ywu da win.

MR, COUTROULIZ: T dan’'t think, though, that
militatss againat the prepriecy of the declazstory
statsmant.

COMTISSIONER CIARK: I undarstand that, and T
have confidange ia your abilities, but I alse have
confidance of the abilities of your opponants.

COMQSSIONEL JACOSS: Mt svan cutsida of that, I
thiak tha argusant that it is ministarial is going e 1
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Commigiienar Jacebs IAY Be somavhers alse. bus don -
balieve this 15 Tee Judicata. I Dulieve thar the vay
tha Lssvas have been framad are clesrly diffarene W
the vay that thay weare framed bagers. Flexida
Pover Cosp L2 et dispucing tha face, as ve theught
they did the lsst time, vhether or et wa have the
right to iatarpfet coatract providiens ss betveas
partiss. They have raisad the Lssua as ta what did
this Commission intand or what were the -- te slarify
our cthoughits as it relatad to the proviaien 9.1.3,
They framad it in such a way that ! chiak ic i ’
appropriats for us to decida the ifasus, and I think
that it would be necesdsary for us €0 dec:de tha isaus
tos provids net for the caurt case, dut for the banafic
of the companies we regulate and far the banafit of
all the parties invelved as to Bow ve feal about these
jasuas. S8 I weild be inclined to sppreve staff on
all fsrsas. But wa ds have s motion.

CHCIITARA CLARK: Wall, let me 31.}: try ona
S80S tiAs to parsuads you. I gusss, you Imew, I lost
this battle tha last tims, and maybe I vill lose it
agais. Mot one of the things that was peiacad out in
aumant is that if they could have raised the issus
St the Tiae Lt cams up, thay wers undef as ahligatisa
s do that. Think abeut vhat you do for toe judieial
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have 3 very tough --
COMISAIONER CLARK: Commissionar Jacabe, that ia

fat the basia on which I aa making =--

CMCISIONER JACORS: Ne, 1 undarstand. But that
ia & veary high hurdly, clearly given the -~ [ masn,
tha Panda dacision has a lot of waight, and I'n drawmn
to tha rationals of the case. I thinsk it sakes the
distingtion an negetisted versus standard offer.

Wall, it is very expressed in 1ts terms ia mentioning
standard affex centragts. It osuld be that we are net
reading that decisiea correstly., and if tha court
couss back and says we msaat that te spply both te
negetiated and ta standard effer, thean we ase ia a
diffarent place.

These Lasuas, theugh, hive ta swolve and have to
aature. I ds oot == I ds wvant e be veary clear I do
not 1ike being hers. I thiak this is & bad place for
us ta be, and I will evate up fyeat that vhen thig
comed back for cost recevery, it will De very amch
Absut applying what we undarstand ts be the prudency
fuview for this coatraqat, vhatgvar that ssans.

CEAIRMAN JOEMSCH: et e buw clear oo ofe peint.
And I was having & discussien vith Commissienar Clark,
but an both of those peints, sa the resd judicata peint
and vhethay sr net we have the sutharity te clarify,

w B A R B e W W
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systam if you say, wall, they didn’'t raise i% Last
tise and ve're going to consider it thii =:ma, is that
SvATy time s PACty colds L8 And mAles LhAiT ATGURANT
and the court rejecta that, they can coms ia and &ay,
wall, wva dida’'t make this argusant, but harw is tha

argumant.
COMISIIONER GARCIA: Exactly. FNare is anothes

b

one.

COMMISSIONER CIARK: Thias specific contract
provision va had bafore us. We wals adszkad to
intarpret i{t, and intarpret Lt ~- and we were ssked to
48 LR vith refpest %0 our rules and ordese, as I
recall., And wve said, ne, this is s contract matter
and it should ba resslved chat way. I thizx if you
Lesus this declaratory statamant yeu afe fwvaraing
that decisiem.

COMTSITONER DRASCM: Let ma say I tetally
disagrea with that, I dea’t think we are reversing
any dacision thay w sade prior.

COMCISIONER GARCIMA: We are opanlng ourselves Wp
t8 alt~piaking. YTou knew, ywu come ia and you atart
asking far daclagatory statimants svery other veak,
you arm beund ts hit semsthing, Somecne ia staff is
geing te figure eut, hay, we de have jurisdictional
esntrel, and &0 than we atep up ahd ve take
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Jurisdictiensl Sontrel?
COMMIIIICHER DEASCM :
the deelaratory ststamens ia the ‘34 csse, [ guess ix
was A '3 srdax, vas thut we datermined that ve did
aot have 3&4-«.«4.. 18 bagayse Ut sbeut every
azcarney that I sskad the quescion told me no, that
you ¢ouldn't, se I had té accept that. That ve did
nat have the jurisdietisn to detarmine hev tha
caatract was guing te be intarpreted ta bhind tha

The reafen that wve danjed

partias.

Byt that is not vhat is being Tequasted here. It
is 0ot & request for ud ts LATALPIet the contract as
it wvould ba binding on the parties. This is totally
-= & totally different question. And Lf I had ksowm
at the time that I vored far dimmisaing the priox
deglaratary statemant that it wvas geing to be
intarpratad such that it csuld alse be applied te &

.situacion whare wa weuld de prevantad from

intarprating a contyact as to how ve would isplemant
it for cost tecevery purposes, I would have declined
ta hava vated for the origisal daclaratory statamant.
8o that's why I persenally think that it's & differsat
situation altogetsher. Puz I'm ready to get this
reseived. We have & sotien and & second. I'm ready
te take uhis te &4 vota and however it curns out, it
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TUISDITIITID IFEAKIR: Yoy are Datwesn tag
provesiisl feck and W hard place vith tespect te
sens of thease Casas,

CAHTISTONER CLARK: Yoy, and I guesy =- you
kagw, T feel 1ike I nhl.a.mu-cums
Rave been coming fras en thiyg.

CEAIOM JORNM: ALl right.
and & secoad. All thoss ia faver signify by ssying
aye,

COMMITIIIONER CLARK: Ayw.

COMIIITONER GAACIA: Aye.

COMISIIONER JACSES:  Ayw.

CEATIRMON JORDNICN: Opposed. Nay.

COMIISICNER DEASCN: Nay.

CEAIIRON JORNICN: The mnticn pasges on a
thren-ta~twe vots. And the motion want to all issuas,

CONMISIIONER CLARK: Right.

CIAINGM JOEMICH: In both 13 and 11A.

COMCISIONER CLARX: 13A and 8, ’

CEAIRGN JORXSOM: Yes, A and B, Thash you for
your participstion. Thank you, Mr. Ballak and starsg.

COMIISICNER. CLARK: Lot ma say onom sguim, I
appreciata the leval of advocacy and the iaformation
that ve have gottan. £ falt the sema way ia yha
original case, that v gut a4 lot of good utv;.c-. and T

Thare is 4 notieg
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turns out, and ve can go on to other bdusiness.

COSTIIIIONER CLARK: VYall, the point -- all
sight. 1 have advocatad thes st least twice. I'm
Teady to vots, toeo.

CAAIIRON JCENSCM: Thare i8 & sotion and a
sscond. I knew it. I knav you wers going te do thac.

COMIIIIONER JACOSS: (Inaudible, sicrophons net
an.)

COMOIIIONIR CIARK: I think -= let ae just say
that, you kAew, I think sur ultisate decision should
be to dany. I thiak it is res judicata, but I ales
think it amcuats te an sdvisery opinion £o the ‘ceurt.
Ve have alrsady said we are geing t4 sand it T the
court on the ceatract dedalsien.

Comaissienar Deases, I undarstand that you
belisve thas netwithstanding vhat tha Soust nay say
that undar our autherity to approve it fer cast
recovery we aight reach a different rgault. I weuld
suggest to you that is the time ta de it, It is going
to come Back Co uUs if that remilts. It mAy Bet came
back to us. I thiak it Lis ast advisable at this time
to Lasus & declaratory statammnt. And let ae =~
having said thas I undaretand whty you have sshad Lox
it.

CMMOISSIONER GAMTA: Absslutely.
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ppreciacte the same thing this tias.

CIATRON JORNSCHN: Thare wat one ==

COMOIISIONER GARCIA: Bafaxs ve get off of this
point, you knew, I think that ~- I believe that thare
was & lack of consistancy vhapn tha ssttlemant offer
wad Brought. Wa have & nevw Commissisn. 1 think the
partiss should txy te negotiate thia out se that wve
can pretact the iatarssta of Florida ratapayers.

CEAIRGMN JORMACH: We are going te take 2 shost
thead-uisuts DIsAR, thal we are ¢oing o come back te
fizst Item 14A and then Item 24.

(Recass.}

CHAIRAN JURNICN: ¥e Afe going to recanvena the
aganda conferencs., We nead te BAka sone
clazifications on Items 13\ and 138 as to the motions.

COMQINIER CLARK: Medaw Chairman, with respecs
te == wy alresdy did Iasus 3. Shal)l we go 134 and
thaa 40 B?

CEAZTOOM JOENSON: Wa might sa wall.

CONCISIONER CLARK: Okay. With respect te 1A,
wve did Issus 1. 133, I would sadove that we not issud &
deglaratary statamant. That baing tha case, than I
would sove ssus 3 48 Daing msot, that we den‘t have
te docide it, and I would move ve Approve staff on
Lasua 4.




V11 163

1 COMTISINER GARCLA:  geoend. 1

2 CRAIRON JORMICM: fhgw that than -- vall, as is | 2

3 felatas to lseves 1, 2 ~~ 1 and 2, show that appeoved 3

4 on & thrse=ts-twd vets. 4

3 CRTIIIONN CLARK: Mo, 1 vas unanisously 3 CERTIFICATE OF REPORTER

§ pprovad. That wvas the eral arguamant. ¢ STATE OF FLORIDA )

1 CRALRMAN JOSNBOM: The sral wrgumant, yes. Show T CarTY oF LEON )

i Lsaue 1 unanimeusly appreved. Shew Zasue 7 approved | § I, JAME PACROT, RPN, de heredy certify thac the
L] oh 3 thrse-te~two vets. IXhow Issue 3, ¢ince it Ls ? forsquing precesdisg vas transeribed from CAZSEttS tape,
10 Just 2 moot issus, I quess. uUnAALAGusly approved, and | 10 and the faregeisg pages nusbar 1 through 30 are & trus aayg
11 Isasus ¢ unanimeusly appreved. il correct recezd of the precesdings.

12 COMOISIONER CLARK: Wall, I think laeus 3 shouldf 12 I FULATRER CERTITY that I am not 4 ralative, amployes,
13 JUst be shown no veza, that it was meot. 13 attorney or counsal ef any of tha parties, nar relstive ag
14 CEAIRON JOmNSCH: Cray, fine. Thasks. 14 smployes of such stterney or counsel, or finaneially

13 COMIISIONER CLARK: With raspect to 1B, I can |13 iaterssted ia the faregeing actica.

i€ nove ataff on Issue 1. 1s DATED THIS ___ dsy of Ocsobar, 1998.

17 COMQISIOUR GARCIA:  Secend. 17

is CEAINGN JORMECH: Ay discussion? Ihow it i

19 Wppreved vitheut abjestise. 19

20 COMISSICMER CLARK: On Issum 2, T would aquin 0 ﬂm&,}{n

21 2ove that we do net iesea the declarstery statasant. N Tallakasses, Tlerida 32302
22 COSTISICNER DEASCM: XNa, Issue 2 is & foquast 2

) for aral argumant. 23
4 COMISITONER CLARK: T:at's aot vhat I had for 4 »”
23 i, 23
162

1 COHIISIOMER DEASCM: Oh, I'm sogry, i'a looking

2 at the ixm.m.

3 CIAIRON JORNICH: Ob, thst's cthe dec statamant?

L COMIISIONER C2ARK: Righe.

3 CEAIMON JORNSCM: Shev that approved oa &

[ 3 thrae=-ta-twe vote.

7 CIMIIITARR CLARK: And thas Issue I vauld be

[ Boat, and I would seve staff em Iewus 4.

] CEAIRAN JOEMSCM: Shew ¢ appreved wnaniaously.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Declaratory Statement that
Commission’s Approval of Negotiated Contract for
Purchase of Firm Capacity and Energy between
Florida Power Corporation and Metropolitan Dade
County, Order No. 24734, Together with Order Nos.
PSC-97-1437-FOF-EQ, Rule 25-17.0832, F.A.C. and
Order No. 24989, Establish that Energy Payments
thereunder, including when Firm or As-Available
Payment is Due, Are Limited to Analysis of
Avoided Costs based upon Avoided Unit's
Contractually-Specified Characteristics,

by Florida Power Corporation

P E T TA

Florid.a Power Corporation ("FPC" or the "Company") hereby petitions the Florida
Public Service Commission ("the Commission"), pursuant to Rule 25-22.020, et. seq., F.A.C,,
as follows. |

FOR A DECLARATORY STATEMENT that, under Order No. PSC-97-1437-FOF-EQ
entered in Dkt. 961477-EQ, Nov. 14, 1997 (the "Lake Dockct"). the Pﬁblic Utilities Regulatory
Policy Act ("PURPA"), Fla. Stat. § 366.051, and Rule 25-17.0832, F.A.C. the Commission
interprets its Order No. 24734 entered in Dkt. 910401-EQ, July 1, 1991 (the "Approval
Docket"), approving the Negotiated Contract for the Purchase of Firm Capacity and Energy
between the Company and Metropolitan Dade County (the "Negotiated Contract” .or -"Contract"

setween FPC and "Dade™), to require that FPC:

(4592900.6 022398 9:49 am i



(A) Pay for éncrgy based upon avoided energy costs, strictly as reflected in the
Contract;

(B)  Use only the avoided unit's contractually-specified characteristics in § 9.1.2, and
not other or additional unspecified characteristics that might have been applicable
had the avoided unit actually been built, to assess its operational status for the
purpose of determining when Dade is entitled to receive firm or as-availabie
energy payments;

(C) - Use the z;ctual chargeout price of coal to FPC's Crystal River ("CR") plants 1 and
2, resulting from FPC’s prevailing mix of transportation, rather than the mix of
transportation in effect at the time the Contract waﬁ executed or some other mix,

to compute the level of firm energy payments to Dade. !’ ¥

¥ It shouid be noted that the Lake Order is the subject of a petition filed by NCP
Lake Power, Inc. and Lake Cogen, Lid., protesting the proposed PSC action. FPC has
opposed that petition. In light of the language and reasoning in the Lake Order expressing
the Commission's views concerning the determination of energy payments, the need for the
declaratory statement requested by this Petition will remain regardless of what action is taken

on Lake’s pending petition.

¥ Although FPC has filed this Petition as a request for a declaratory statement
and believes that is the appropriate procedural vehicle for resolving these issues; if the
Commission is of the view that the scope of this proceeding should be expanded, FPC would
not object to converting the matter to one brought under Fla. Stat. 120.57. FPC would only
request that, notwithstanding such a revised procedural format, the Petition proceed
expeditiously in light of the ongoing dispute with Dade and Montenay (as described below).
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- NAME AND BUSINESS ADDRESS

The petitioner’s name and business address are:

Florida Power Corporation
3201 34th St. South

P.O. Box 14042

St. Petersburg, FL 33733-4042

All notices, pleadings and correspondence should be directed to:

Chris S. Coutroulis, Esquire James A. McGee, Esquire

Florida Bar No. 300705 Florida Bar No. 0150483

Rabert L. Ciotti, Esquire FLORIDA POWER CORPORATION
Florida Bar No. 333141 3201 34th St. South

CARLTON, FIELDS, WARD, Post Office Box 14042

EMMANUEL, SMITH & CUTLER St. Petersburg, Florida 33733-4042
Post Office Box 3239
777 S. Harbour Island Blvd.
Tampa, Florida 33602
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C AND

1 val ket
1. On March 19, 1991, FPC presented to the Commission eight negotiated contracts
it had reached with Dade County, Lake Cogen, Pasco Cogen, Auburndale Power Partners (El
Dorado), Orlando Cogen Limited, Ridge Generating Station, Mulberry, and Royster. As
contemplated by these contracts, FPC asked the Commission to approve the stream of energy
payments to be made tt;ereunder. On July 1, 1991, by Order No. 24734, the Commission issued

its order of approval.

The 1994 Pricing Docket

2. On July 21, 1994, FPC initiated the Pricing Docket, petitioning the Commission
for a declaratory statement that FPC's reliance on the pricing mechanism specified in § 9.1.2
of the negotiated contracts with certain QFs complied with Rule 25-17.0832(4)(b), F.A.C., and
the Commission’s 1991 Order No. 24734 approving those contracts. On October 31, 1994, FPC
amended its petition. to seek a determination that its manner of implementing the pricing
mechanism in § 9.1.2 was lawful under § 366.051, Fla. Stat., and complied with Rule 25-
17.0832(4)(b), F.A.C. as well as Commission Order No. 24734,

3. A number of affected QFs, including Dade, filed motions to dismiss on the ground
~ that the Commission lackeql jurisdiction to consider the petition. By its Order dated February
15, 1995, the Commission granted those motions and dismissed the petition: Afthc;ugh stating

that § 9.1.2 of the negotiated contracts "establishes the method to determine when cogenerators
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are entitled to receive firm energy payments or as-available energy payments,* the Commissiog
concluded that, absent a showing of fraud, misrepresentation or mistake, it would not exercise
continuing coatrol to interpret the meaning of a disputed term in a negotiated coatract it had
previously approved. However, as the Commission later noted, the Order in the Pricing Docket
"recognized the Commission’s continued responsibility for cost recovery review.” Lake Order
at 3. No appeal was taken from the Commission’s Order.
The Commission’s Order
t lement

4, As the Commission is aware, following the dismissal of FPC's petition in the
Pricing Docket, the Circuit Court for Lake County entered surﬁmary judgment against FPC
stemming from the Company's methodology for determining when firm or as-available energy
payments are due under § 9.1.2. NCP [ake Power, Inc. v. FPC, Case No. 94-2354-CA-01
(Lake Cir. Ct.). The Lake Court held that, in determining whether to pay at the firm or as-
available rate, FPC must make payments "with reference to modeling the operation of a real,
operabie 1991 Pulveérized Coal Unit, having the characteristics required by law to be installed
on such a unit as well as all other characteristics associated with such a unit...." It found that
FPC had breached the Lake Contract by determining whether to pay the ﬁnn or as-available rate
using only the characteristics speciﬁed in the contract.¥

5. On December 6, 1996, after the Lake Court‘_s Order was entered, FPC and Lake

entered into a settlement agreement, compromising their dispute. The agreement was presented

¥ With respect to energy payments, FPC’s Contract with Dade is identical, in all
material respects, to its contract with Lake.
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~ to the Commission for approval by FPC's petition in Dkt. No. 961477-EQ, g!ated December 12,
1996. By Notice of Proposed Agency Action, dated November 14, 1997, the Commission
exercised its jurisdiction to decline approval of the settlement on the grounds that the payments
to Lake thereunder would be too high in relation to the Commission’s view of avoided costs and
the energy payments that would otherwise be due under the parties’ existing contract as
previously approved. The Lake Order, as well as the governing statutes and rules cited above,

provides the impetus for the instant petition.

? terminati void er 0

6. Florida Power is obligated to ensure that its ratepayers pay no more than avoided
cost for energy. Thus, consistent with its understanding of the Lake Order, as well as PURPA,
Fla. Stat. § 366.051, and Rule 25-17.0832, FPC looks to the Commission’s Order in the

- Approval Docket and the energy pricing provision of the Negotiated Contract to determine the
energy payments made to Dade.

7. Section 9.1.2 of the Contract defines the pricing mechanism for determining, on
an hour-by-hour basis, when Dade is to be paid the Firm Energy Cost and when Dade is to be
paid the As-Available Energy Cost. It also provides the mechanism for calculating the level of

. the Firm Energy Cost. Section 9.1.2 provides as follows:
Except as otherwise provided in Section 9.1.1 hereof, for tach
billing month beginning with the Contract In-Service Date, the QF
will receive electric energy payments based on the Firm Energy
Cost calculated on an hour-by-hour basis as follows: (i) the
product of the average monthly inventory chargeout price of fuel,
burned at the Avoided Unit Fuel Reference Plant, the Fuel
Multiplier, and the Avoided Unit Heat Rate, plus the Avoided Unit

Variable O&M, if applicable, for each hour that the Company
would have had a unit with these characteristics operating; and (ii)
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during all other hours, the energy cost shall be equal to the As-
Available Energy Cost.

8. On July 18, 1994, Florida Power notified Dade that, effective August 1, 1994,
it would be implementing the pricing mechanism specified in the Contract to establish the
periods when as-available energy payments, rather than firm energy payments, would be made.
FPC has been paying Dade for energy under its Negotiated Contract in this fashion since
August, 1994, and continues to do so. Also, over the years since the Negotiated Contract was
signed, FPC has instituted changes in its transportation of coal to CR 1 & 2, increasing the mix
of rail transp;ortation ;ris a vis barge to tﬁose facilities.

9. FPC determines the operational status of the avoided unit against which Dade’s
Negotiated Contract is priced by modeling it in FPC's computer dispatch pricir;g runs. | In
conducting the computer analysis of its system, Florida Power implements the Contract pricing
- mechanism in a manner consistent with the established methodologies for dispatching units and
calculating avoided energy costs. The status of the avoided unit, as defined by the payment
options elected in each of the negotiated contracts which were the subjects of the Approval
- Docket (Options A, B or C),¥ is determined by a production cost model (WesCouger, a type
of economic optimization model; formerly Unit Commit), which is standard practice in the

electric utility industry. The production cost model enables FPC to "dispatch” its generating

y

Option A, which Dade chose, provides for energy payments based on
operating characteristics specified in Section 9.1.2 (the Avoided Unit Fuel Reference Plant
fuel price, times a 1.0 Fuel Multiplier, times the Avoided Unit Heat Rate, plus-the Avoided
Unit Variable O&M). Option B provides the same energy payment except that the Avoided
Unit Variable O&M is removed and included in the capacity payment. Option C provides
the same energy payment except that the Avoided Unit Variable O&M and 20% of the

- Avoided Unit fuel price are removed and included in the capacity payment,
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—~ plants (i.e. determine their on/off status) and manage i'ts power purchases on a least-cost basis
during each hour. The model operates by comparing the cost of the avoided unit to all other
available resources and selecting a group of units and power purchases that minimize the total
cost of meeting the demand for electricity. In so doing, the model determines whether the
"avoided unit” as contractually defined is on or off, and also determines the level of the as-
available energy payments when the model indicates that the avoided unit does not operate.

10.  More specifically, to implement § 9.1.2, FPC first determines the cost of the
amount of power in a gi;en hour FPC generated from its own resources. Then, FPC increases
system load to include the amount of power provided by various cogenerators, including Dade,
that same hour. An additional system resource is added to FPC's generation in this step: a unit

. with the characteristics and numeric values specified in the Dade (and other similar) cogen
contracts in § 9.1.2 and the referenced appendices. Thus, for this resource, FPC utilizes the
applicable monthly chargeout price of fuel, the fuel multiplier, the average heat rate, and the
variable operation and maintenance expense specified in the Negotiated Contract.¥ The
operational status of the aQoided unit (i.e., whether it would be scheduled on-line or off-line)
is based solely on these specified proxy characteristics as set forth in § 9.1.2 and its referenced
appendixes. The determination of the avoided unit's operational status is not affected by the
myriad of other or additional characteristics, which are not contained in the Negotiated Contract
but which could have been associated with a coal unit, had it actually been built instead of

avoided.

¥ Variable O&M, as specified in the contract, is included for this unit as well as
for FPC’s actual steam generation units. Variable O&M is also a component of the firm
energy price as specified in 9.1.2.

TIS92900.6 022398 9:49 am \ 8




11.  The production cost model is then run again. If the avoided umit, represented by
the proxy characteristics set forth above, would have been dispatched (i.c., turned on) at any
level of output, Dade and the other similarly situated cogens receive the firm energy price for
all the power they supplied to FPC in that hour. If this unit would not have been dispatched at
any level of output, the energy provided by Dade and the other similarly situated cogens is
added to the as-available block size for those hours. An as-available energy price is then
calculated and paid to Dade and the other similarly situated cogens for the power they provided
that hour. "

12,  The methodology used by FPC is required by § 9.1.2 because that section serves
as a pricing proxy for determining when firm or as-available payments are due. It does this by
calling for an hour-by-hour determination of the on/off status of the avoided unit, based upon
the enumerated four characteristics of that unit that are specificaily set forth in the Contract and
reflect its avoided cost. FPC believes it would be improper to assume a myriad of other or
additional characteristics or values for them that are not contained in the Contract, or to consider
them in making the on/off determination. FPC also believes that its method for dispatching the
avoided unit, based solely on the enumerated characteristics in the Contract, is consistent with
the way the Commission has interpreted Rule 25-17.0832(5), the energy pricing rule that
governs standard offer contracts.¥ The methodology yields a result that closely approximates

FPC's avoided energy cost, since it compares, on an hourly basis, FPC’s system marginal cost

¥ Prior to amendment in 1997, the Rule appeared as 25-17.0832(4).
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with the avoided energy cost from the unit (representéd by the Contract’s firm energy price),
and, with limited exceptions,? effectively pays the lesser of the two.

13.  In caiculating the level of the firm energy payments th;l they are due under §
9.1.2 of the Contract, FPC utilizes the actual delivered price of coal at the Fuel Reference Plant
specified in the Contract, namely CR 1 & 2. The mix of transportation of coal, as between rail
and barge, has changed over time in favor of rail, thereby lowering overall transportation costs
to CR 1 & 2 and hence the level of the firm energy payments calculated in accordance with the
formula in § 9.1.2. The Contract nowhere constrains FPC's ability to alter the transportation
mix to CR | & 2 in order to reduce the delivered price of coal to these units, and it is entirely

appropriate -- and indeed expected -- for FPC to take such action.

x For example, during shoulder hours, when system loads are increasing or

decreasing, Dade may receive the firm energy price even though it is slightly higher than the
. as available price, since more efficient FPC units have not yet been optimally dispatched and
the avoided unit is not entirely off. Moreover, under the implementation of § 9.1.2 in the
Contract, the cogenerator will receive payment at the firm energy cost for all power that it
supplies in a particular hour, even though the "avoided unit” may have been partially
dispatched during that hour. Finaily, the cogenerators are added to the as-available block
size to determine the as-available energy cost only after a determination has been made that
cheaper sources of power are available elsewhere on FPC’s system and, hence, the "avoided
unit” was not dispatched at all. When this occurs the size of the capacity block that must be
met increases, potentially requiring more expensive sources of power to meet that tapacity
and, as a result, driving up the as-available energy price to the point that it might exceed the
firm energy price. Nonetheless, the cogenerators will be paid at the higher as-available cost
because the "avoided unit” was "off.” As can be seen, these {imited exceptions work to the
benefit of the cogenerators.
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14.  Dade and the operator of its solid waste resource recovery facility, Montenay-
Dade Ltd., through its general partner Montenay Power Corp. (collectively "Montenay "), do not
agree that FPC's methodology is called for by § 9.1.2 and the Commission’s Order approving
the Negotiated Contract.

15.  According to Dade and Montenay, the Negotiated Contract does not even set forth
the method for determining when firm or as-available payments are due. Their position is that
FPC must make firm t:“nergy payments for all hours that a real, operable "bricks and mortar”

~generating unit would have operated. In modeling this "real” unit, Dade and Montenay contend
that the Company should not consider the express terms of § 9.1.2 and the enumrerated proxy
characteristics therein, but should instead determine its operational status by taking into account
a myriad of other or additional operating characteristics and constraints that may have been

lassociated Qith such a unit had it actually been built. These characteristics are nowhere
contained in the Contract. Dade and Montenay similarly take the position that Rule 25-
17.0832(5)(b), which applies to standard offer contracts, contemplates that a determination of
the applicable avoided unit’s operational status must likewise be made by dispatching a fully
characterized unit as though it had actually been built, and not on the basis of a narrower set of
proxy characteristics used to represent the unit and its avoided cost. |

16.  Inaddition, Dade and Montenay urge that FPC is prevented from shifting its mode

of coal transportation so that the cost of coal to CR 1 & 2 is reduced from that which existed

at the time the Negotiated Contract was executed unless, by changing the iransportation mix,

FPC reduces its overall transportation costs to all its Crystal River coal facilities (CR 1 & 2, and
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CR 4 & 5). Dade and Montenay urge that, because the coal component of § 9.1.2 looks to coal
costs for CR 1 & 2 only, in the absence of such an overall effect, the result of shifting
transportation would be to lower payments to Dade and Montenay while not altering FPC’s
overall coal transportation cost.

17.  Dade’s and Montenay's positions, both with respect to the firm versus as-available
determination and the coal transportation mix, are directly at odds with the Commission’s Order
denying approval of the settlement in Lake, as well as PURPA, Fla. Stat. 366.051, and Rule 25-
17.0832. -'

18.  As the Commission is aware, the dispute between FPC and Dade is the subject
of on-going litigation -- in federal and state court -- where the gravamen of plaintiffs’ claims is ‘
that FPC has allegedly underpaid Dade, and is continuing to underpay it, for energy supplied
under the Contract, and that these underpayments are part of an anticompetitive scheme in
violation of federal antitrust law.¥ This past summer, both FPC's and plaintiffs’ cross motions
for summary judgment in the state court action on the contract issues were denied by Order
dated September 19, 1997. Unified discovery is ongoing with respect to both cases. Pursuant
to the federal court’s scheduling order, the federal case has been set for the court’s October 19,
1993 trial calendar. The state court action has not yet been set for trial, but may be tried in

advance of the federal action since the issues in that case are subsets of the issues in federal

court.

¥ In addition, as part of their antitrust claims, Dade and Montenay allege that
FPC’s initiation of the Pricing Docket before the PSC in 1994 constituted "sham” litigation
and a further anticompetitive act.
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THE COMMISSION’S ORDER IN LAKE, AS WELL AS THE SUPREME COURT’S
OPINION IN PANDA, ESTABLISH THAT THE COMMISSION HAS
JURISDICTION TO INTERPRET ITS EARLIER ORDER APPROVING

ADE’ WITH ENER N

19.  Inits Order denying approval of the Lake Settlement, the Commission considered
arguments advanced by the cogenerator that it lacked jurisdiction to disapprove the settlement
because such a determination would necessarily involve it in interpreting what the Contract
meant at the time it was initially approved, and that would be inconsistent with its Order in the
Pricing Docket holding. that it had no such jurisdiction. (Lake Order at 12) The Commission
rejected those arguments, determining that its jurisdiction was broader than it had believed at
the time the Pricing Docket Order was entered. (Id. at 16) The Commission cited to several
more recent decisions from other jurisdictions. holding that a commission does have jurisdiction
to interpret the legal meaning of a term in a PURPA contract it previously approved, irrespective
of whether it is a negotiated contract:

The decision rendered by the New York Commission with respect
to the Crossroads contract (2 negotiated contract], and the decision
by the Federal District Court suggests that the Comumission's
jurisdiction in the area of clarifying/explaining/interpreting its
contract approvals is not as limited as previously thought.

Id. at 16.

[D]ecisions of the New York Public Service Commission are
illustrative of the Commission’s continuing jurisdiction to interpret
and clarify its approvals. ...

LR I

[AJll three- New York determinations have a common and, .
irrefutable similarity with the contract proposed for modification:
All involve a question that turns on what was meant when the
contract was approved, and not on the determination of disputed
facts and the application of those facts to an unambiguous contract
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provisxon In this docket, the resolution of the energy pricing
issue, in so far as the cost-effectiveness of byv-out/modification.is

- -

concerned: turns on what the contract meant at the time—it-was-
approved. No party has cited to any authority which suggests that

this type determination is not within the Commission’s jurisdiction.

Id. at 11-12,

20.  Agreeing with the New York decisions, the Commission concluded that a request
to confirm that FPC is properly paying for energy under an approved negotiated contract (such
as the one with Lake or Dade) "is inextricably linked to what the Commission approved ...,"
and that it has jurisdiction "over matters addressing the interpretation and clarification of past
policies and approvals.” Id. at 10.

21.  These observations by the Commission are consistent with the Florida Supreme
Court’s recent decision in Papda- een, L.P. v. Clark, et al. as the Flori
Commission, and Florida Power Corp., 701 So. 2d 322 (Fla. 1997). In that case, the Court
rcasoned that the "Commission’s approval of a contract term conflicting with the Commiission's
rule as to avoided cost ... would have violated PURPA and section 366.051, Florida Statutes
(1991)." Id. at 328. This is because PURPA and the Commission's rules governing negotiated
contracts permit cogenerators to "sell energy to utility companies at but not exceeding full
avoided cost, ... [which] is the cost that a utility avoids by purchasing electrical power from a
QF rather than generating the electrical power ‘itself or purchasing the power from another
source.” Id. at 324. Thus, as Panda makes clear, the Commission has jurisdiction to clarify

its orders and to construe its rules in order to ensure that contracts and payments thereunder do

not exceed avoided cost.
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UNDER THE COMMISSION’S ORDER IN LAKE, FPC IS LIMITED TO
PAYING DADE FOR ENERGY BASED UPON AVOIDED COSTS AS REFLECTED
IN THE VoI ! H
22.  FPC believes that, under the reasoning of the Lake Order, the Commission’s
approval of the Negotiated Contract limits FPC to paying Dade for energy based upon avoided
costs as reflected in the Contract itself. Thus, FPC must determine the avoided unit's
operational status -- which governs whether the firm or as-available payment is due in any given
hour -- on the basis of the proxy characteristics specified in § 9.1.2, rather than on the basis of
other or additional characteristics that may have been associated with such a unit had it actually
been built. (As noted, the Lake Contract is identical to the Dade Contract with respect to its
energy payment provisions). Specifically, the Commission wrote:
FPC’s modeling of the avoided unit, which resuits in a mixture of
firm and as-available energy prices, more closely approximates
actual avoided energy costs and is consistent with this
Commission’s order approving the existing contract. As with all
avoided cost calculations, Section 9.1.2 of the Contract was

constructed as a pricing proxy and was not intended to be fully
representative of a real operable "bricks-and-mortar™ generating

unit.

Id. at 4-5.
In this case, approval of the original contract recognized that
energy payments would be calculated using the parameters
specified in the Contract and were not fixed.

Id. at 9.

23.  These statements by the Commission clearly indicate that FPC is limited to paying
Dade for energy based upon the avoided unit’s contractually-specified characteristics, not other
or additional characteristics that may have been associated with an actually-built, operable,

bricks and mortar unit. The Contract's characteristics govern the operational status of the
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avoided unit (and thus whether the firm or as-available rate is to be paid). That being so, it
likewise follows that the Commission will evaluate requests for cost recovery of energy
payments based upon its interpretation of the Contract as approved because "where cost recovery
review finds that a utility is requesting recovery of QF payments that exceed its full avoided
costs, those costs are subject to disallowance.” Id. at 13.

RULE 25-17.0832(5)(B), WHICH GOVERNS ENERGY PAYMENTS UNDER

STANDARD OFFER CONTRACTS, FURTHER SUPPORTS THE CONCLUSION

THAT THE COMMISSION’S APPROVAL ORDER CONTEMPLATES ENERGY

- PAYMENTS THAT ARE DETERMINED WITH REFERENCE ONLY TO
THE AVOIl ! Y- IF1

24.  Onits face, Rule 25-17.0832(5)(b), as amended to its present substantive form
in 1990, closely resembles § 9.1.2 of the Contract, and both Dade and FPC aéree that the
proper construction of that Rule, which governs energy payments under standard offer contracts,
is instructive ﬂwith respect to § 9.1.2. In fact, John Seelke, FPC's former manager of
cogeneration, later a paid consultant with some of the cogenerators in litigation with FPC, has
testified that the Rule was the basis for the language of § 9.1.2. Seeclke dep. Dade litigation,
"Seelke Dep.," at 766 (a copy of the cited portions of the Seelke deposition transcript are
| attached as Ex. A). It is thus appropriate for the Commission's statement to comment on the
correct construction of Rule 25-17.0832(5)(b) as it applies to energy payments, since that is not
only highly relevant to the on-going dispute between FPC and Dade, but is also relevant to the

proper interpretation of the Commission’s Order approving the Negotiated Contract.
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25. The history and subsequent construction of the Rule clearly shows that the Rule
does not require full-scale modeling. Prior to the amendment to Rule 25-17.0832(5)(b) in
1990,% the Rule explicitly required utilities such as FPC to pay cogenerators for energy based
on a cost comparison of a contract’s firm energy price with the utility’s as-available (i.e., system
incremental) energy cost. This is the so-called "lesser-of" methodology and, under it, there is
no computer simulation of whether the avoided unit would or would not have gperated.

26. In 1989-90, the Commission held rule-making hearings to consider whether to
approve an amendment-to Rule 25-17.0832(4)(b) [now 25-17.0832(5)(b)] suggested by staff.
At those hearings, a number of the Commissioners were concerned that the language of the
proposed amended rule appeared to require fully characterized rﬁodcling of the avoided unit,
which would leave open numerous terms and much room for dispute and complication. PSC
Dkt. No. 891049-EU; Hearing Transcript, Rule Hearing Vol. IV, p. 444-45 (2 copy of the cited
portions of the hearing transcript are attached as Ex. B). As Tampa Electric Company's witness
described that perception:

[The proposed rule] seems to imply that in our dispatch of our
system, we would have to do some additional calculations which
would require dispatching a hypothetical avoided unit, and so our
dispatchers, on an hourly basis, would have to actually put in the
characteristics of an avoided unit in their dispatch and make many

additional calculations in order to determine whether that avoided
unit would have operated.

¥ As noted, before 1997, the Rule appeared in the Florida Administrative Code
as 25-17.0832(4)(b).
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Tr. 445. But Seelke responded (o these concerns and corrected the misperception, explaining
that the amendment to the rule did not change its essential character and that full-scale modeling
of the avoided unit was unnecessary:

. . . | think that both the proposed rule and the existing rule hit the
same spot but is just stated differently . . . [T]o do the lesser of
we would have to figure out whether the unit would have been.
We would have to have the heat rate and what not. And [ think,
in terms of whether it would have been economically dispatched
in the language in the proposed rule . . . it's a comparison of cost.

w interpre t e int as we !
just se i to whether we are ac ing -~ a i
don, m were looking at it as if we actually had ¢t
dispatch it was neyv ing t that, conceptually. I wa

just going to look at the cost and get to the same point.

Tr. 462-463 (emphasis supplied).
27.  The fact that the proposed amendment essentially was a refinement to the "lesser
of® cost comparison rather than a complicated operational dispatch exercise was noted

throughout the hearing. For example, the "intent” of the proposed amendment _waé described

- by Seelke as a "simple comparison that [can be] incorporated into our economic dispatch and

pricing,” which compares "whether the avoided unit has a cost that’s lower than the incremental
cost curve ... for that particular hour.” Tr. 449, Seelke contrasted the simple comparison called
for by the Rule to a complex operational dispatch exercise which "you would not want to take
on.” Id. Similarly, the dispatch determination for a combined cycle avoidcd unit was explained
as "being the combined cycle’s cost, which is a function of its heat rate and fuel cost, which gets
compared with your system incremental cost. So it's really a cost comparison.” Tr. 448.

28.  Atseveral éoints in the hearing, Seelke conceded that Staff’s p"ropos.ed' rule change

(which he has testified is substantively the same as the rule in the form actually passed) is the
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lesser-of approach and, in fact, that a consensus to that effect was reached among the various
- witnesses appearing beforé the Commission. Seelke Dep. p. 775-76; 781. For example,
Commissioner Easley directly asked: "Well, what [ am hearing is that the lesser of, or whatever
the easiest language with the block, gets you to the same thing, and that nobody has any big
“objection to that." Seelke responded: "Right exactly.” Tr. 463-464.
29.  Earlier, Seeike described the new proposed rule and the old explicit lesser-of rule
as "six of one, half dozen of the other.” Tr. 464. Thus, in summarizing where the participants
had ended up.‘ Commissioner Easley explained:
Well, it sure sounds to me like you don't need an awful lot of
post-hearing comments other than to make sure in your own
calculations that it is half a dozen of one and six of the other. My
inclination would be to go with whatever is the easiest way of
getting you to the same answer.

Tr. 463.

30.  Seelke now suggests that one ambiguous passage in Florida Power’s post-hearing
submission reversed his and the other witnesses’ clear explanations to the Commission at the rule
making hearing concerning the operation of the amendment. Based on this, Seelke now says the
Rule as amended by the Commission does require full-scale modeling of the avoided unit -- and
not the simple cost comparison described above -- even though there is no evidence that the
Commission intended to do anything other than to accomplish the co:isensus reached at the
hearing. Seelke Dep. p. 789-92. FPC strongly disagrees with Seelke's revised view. The
important poi'nt, however, is that the Commission, not any individual, has the jurisdiction to

interpret what its own rules mean -~ and it has done so here.
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UNDER THE COMMISSION’S ORDER IN LAKE, FIRM ENERGY PAYMENTS
UNDER THE CONTRACT ARE CALCULATED BASED UPON AVOIDED COSTS
AS REFLECTED BY THE CHARGEOUT PRICE OF COAL AT

R1 A RTATION

34.  FPC also believes that, under the reasoning of the Lake Order, in determining the
level of firm energy payments to Dade, it must take into account the actual transportation cost
for coal to CR 1 & 2. [n the Lake QOrder, the Commission discussed pricing for coal under the
Lake contract and the proposed settlement which altered that pricing mechanism. The
Commission stated:

Though the Settlement Agreement eliminates any potential for
. litigation concerning FPC's coal procurement actions, staff
believes this was unnecessary. The contract contains no provisions

governing the modes of transporting fuel to the Reference Plant.
Furthermore, FPC should take any and all actions which, legally,

lowers the cost of providing electricity to its ratepayers .... [T]his
lower cost shouid be reflected in FPC’s calculation of avoided
COsts.

Id. at 5. These statements by the Commission clearly indicate that, in determining the level of
FPC’s firm energy payment to Dade when that payment is due under the Contract, FPC should
reflect the actual coal transportation cost to CR 1 & 2, not the transportation cost associated with
the mix between barge and rail when the Contract was signed, or transportation cost calculated

on any other basis.

THE NEED FOR A DETERMINATION AS PRAYED FOR IN THIS PETITION.

35. In light of all the foregoing, to interpret the Contract as calling for payments in
excess of the amounts gerierated by the methodology used by FPC -- as Dade urges -- would
result in payments above avoided cost, in violation of PURPA, the Florida Supreme Court's

decision in Panda, and Commission Rule 25-17.0832, which looks to the applicable contract’s
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"rates, terms and other conditions” as the determinants of avoided cost. In the absence of the

Commission’s declaratofy statement as sought by this Petition, FPC could find itself in a posture

where it must pay for energy -- however erroneously -- at a level which is inconsistent with

these authorities and the Commission’s Order approving the Negotiated Contract, as well as in

excess of avoided cost as reflected in the Negotiated Contract. Based on the precedent set in

the Commission’s Order in the Lake Docket, and the other legal authorities discussed above,

this, in turn, could result in a denial of cost recovery by the Commission.

WHEREFORE, FPC requests that the Commission issue a statement that, under Order

No. PSC-97-1437-FOF-EQ, PURPA, Fla. Stat. § 366.051, and Rule 25-17.0832, F.A.C, the

Commission interprets its Order No. 24734 approving the Negotiated Contract with Metropolitan

Dade County to require that FPC:

(A)

(B)

©)

Pay for energy based upon avoided energy costs, strictly as reflected in the
Contract;

Use only the avoided unit’s contractually-specified characteristics in § 9.1.2, and
not other or additional unspecified characteristics that might have been applicable
had the avoided unit actually been built, to assess its operational status for the
purpose of determining when Dade is entitled to rcceive. firm or as-available
energy payments;

Use the actual chargeout price of coal to FPC's CR 1 & 2 resulting from FPC’s

. *

current mix of transportation, rather than the mix of transportation in effect at the
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time the Contract was executed or some other mix, to compute firm energy

payments to Dade.
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O. Without vioclating any Public Service
Commission rule?

A. Correct.

Q. I believe you testified, though, that as
someone who was extensively involved in the
preparation of that contract, it was your intention
in Section 9.1.2 of the contract to implement the
approach as you understood it of the revised Public
Service Commission rules relating to energy pricing
to cogens? |

A. Correct. Can I add a little appendix to
that answer? In fact, the standard offer language
that was eventually adopted for Florida Power's
standard offer contract had the same language as
the negotiated contracts with respect to Section
9.1.2.

Q. Can we agree that the lesser-of apprcach
is hardly unusual or unknown in cogen contracts
with utilities?

A. It's not unusual with respect to Florida.
Again, I'm not sure about other statgsz . |

Q. Many contracts in Florida are priced
based upon a lesser-of approach?

A, Many of the -- the standard offer

\
contracts that I've seen are priced on a lesser-of
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approaéh. I've seen others that are not.

Q. All right. And you haven't.seen cogens
going out of business because they had a lesser-of
contract, have you?

A. No. That presumes, though, that they

knew they had a lesser-of contract going into the

_contract. I mean, there's a -- and this is, again,

the heart of the dispute that I see existing here
is what was agreed to --

Q. We're going to get to that.

A. -- at the outset.

Q. I'm going to give you plenty of

opportunity --

A. Okay.
Q. -- to talk about that some more. Let's
continue with a few preliminaries. You also

discussed the value of deferral method of pricing
cogen contracts; do you recall that generally?

A. Yes.

Q. And that method backloads the capacity
payments so that in the later years 9f Fne contract

those payments are much higher than in the earlier

years?
A. That's correct.
\
Q. Is it accurate that that value of
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deferral method doesn't have anything to do with
the use of a lesser-of methodology for energy-
pricing or some other methodology for energy
pricing; it's a separate concept?

A. It's a separate concept, vyes. I would
agree with that.

Q. And you weren't trying to suggest that
there was some relationship there?

A. I hope not.

Q. Is it correct that the purposé and intent
of the Yesser-of rule was to approximate a
utility's avoided energy cost for the purpose of
paying cogenerators?

A, . When it was drafted, at that time -- and
I probably participated in the drafting of that
rule too -- it was an attempt to approximate. And
I think the key word here is approximate.

Q. All right. 1Is it fair to say it was also
an attempt to approxima;e the way the avoided unit
would have operated?

A. OCh, boy. Yes, in a way. Anq,'again,
it's the use of the word approximatél I'm going
to -- I'm going to -- it was attempting to ~-- no,
let me back up. It didn't attempt to approximate

how tHe unit would h#ve operated. It really
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attembted to set pricing that was close to the
pricing that might have been experienced from a
real unit, but it was not -- again, the operation
of a real unit and the payments under a real unit
were not based on whenever its average price
changed to the lesser-of, became less than the
as-available price.

- Q. Well, you would agree that lesser-of was
an approach to approximate avoided cost.

A. It was an approach to approxiﬁate avoided
cost. And what happened when the rule changed,
Chris, is that the approximation -- in fact, when I
looked at the approximation -- and others agreed --
that approximation was not a good approximation in
hindsight. And the new language that was
eventually adopted was a better approximation.

Q. Okay. ULet's talk about that new
language. As I understand your testimony, you're
saying that the Commission changed the rule from
lesser-of to something else; right?

A.. Correct. L

Q. And I believe you indicated to the jury
here that that was a change that you advocated;
correct?

i
A. Correct.
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'O. You thought it was pretty important?

A. Yes.

Q. You submitted pre-filed testimony to the
Commission in connection with its rule change
proceeding in which that rule and other rules were
changed; correct?

A. Correct.

MR. COUTROULIS: And I believe that's
been marked as an exhibit. Do you have that, Bob?
MR. CIOTTI: Yeah, I do.
BY MR. COUTROULIS:

Q. Were you the only FPC witness who
submitted pre-filed testimony?

A. Yes.

MR. COUTROULIS: Let's go off the record
for a second while we find this.

{Discussion held off the record.)

MR. COUTROULIS: Okay. Back on the
record.
BY MR. COUTROULIS:

Q.. Mr. Seelke, you have Exhibit 84 in front
of you. Is that a copy of your pre-filed testimony
in the rule-making proceeding?

A. Yes.

&. Is it correct that in your pre-£filed
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testiﬁony you never referred to a change in the
rules being made from the lesser-of?

A. That's correct.

Q. You just don't address that issue at all
in the pre-filed; correct?

A. That's correct.

Q. Now, you do comment on quite a few other
issues. For example, you talk about the QF's
enhanced ability to develop a viable project
through the ability to eliminate risk diécounts and
capacity payments and to receive levelized as well
as early capacity payments; correct? |

A. Correct.

Q. And you talk about the QF's ability to
change its billing methods once every five years;
true?

A. That's true.

Q. And you talk about the QF's having their

' payments from the utility reflect an offset against

the bill they get from the utility for things like
backup power?
A. Correct.
Q. And you talk about the various utilities'
ability to tie capacity and energy payments to

\
their individual utility avoided cost parameters
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rather than to the statewide unit?

MR. WING: I think you meant QF's
ability. I think you said utilities' ability.
BY MR. COUTROULIS:

Q. I did mean QF's. No, I'm sorry, that's
not right. Utilities. Let me -- let me start
Again: You talk about the utilities' ability to
tie.capacity and energy payments to their
individual avoided cost parameters raﬁher than to
the statewide avoided cost parameters; correct?

A, That's true.

Q. And that was a big point about this whole
rule-making proceeding, was it not, moving away
from the statewide avoided unit to individual
utility avoided costs?

A. That's correct.

Q. And you also talk about provisions
governing energy interchange transactions; correct?

A. ~Correct.

Q. But nowhere do you discuss moving away
from the lesser-of rule?

A. .That's true.

Q. Even though you viewed that as important?

A. Well, this rule-making was -- true. And

this }ule-making took place -- we had a short time
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to prépare testimony, is my recollection. We
didn't get all the issues on the table at the

outset of the rule-making.

Q. And that issue got left out of your
pre-filed?

A. It got left out of the pre-filed.

g. You did regard these proceedings as
important?

A. Oh, they were important.

Q. Very important?

A. Yes.

Q. You would not have wanted to mislead the

commissioners in your oral remarks before them,
would you?

A. No, I would not have wanted to.

Q. Or in your pre-filed testimony?

A, That's true.

Q. Now, you do recall appearing in front of
the Commission and speaking to various aspects of .
the rule-making that was going forward?

A.- Yes. Lo

Q. Do you recall whether you were under oath
on January 11, 1990, when you spoke to the proposed
staff's rule regarding energy pricing?

i
A. Yes.
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Q} Were you under oath?
A, Yes.
Q. And is it fair to say you wanted to be a

precise and accurate as you could be at that time?

A. Yes.

Q. Isn't it true that you told the

Commission that both the proposed staff rule and

the existing lesser-of rule hit the same spot but
stated a little differently?

A. I believe I did. I have looked at my

comments that were -- the transcript of that
proceeding. And while I -- my objective was to be

as clear and precise as I wanted -- as I -- as you
stated earlier, I don't believe I met that goal on
that particular day.

Q. All right. In fairness, why don't we ge
your remarks and take a look at it so you'll have
it in front of you.

MR. COUTROULIS: This has not been
marked, I believe; correct?

MR. CIOTTI: That's correct.

MR. COUTROULIS: So we will mark this as
the next exhibit.
BY MR. CQUTROULIS:

\
Q. Can you please identify Exhibit 1517

t
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A. It's a transcript of the rule hearing on
January 11, 1990.

Q. And this was a discussion about staff's
proposed rule which would read, quote, "To the
extent that the avoided unit would have been

economically dispatched, had the avoided unit been

in the utility's dispatch, avoided energy costs

associated with firm energy shall be the energy
cost of the purchasing utility's avoided unit*;
correct?

A. I believe so. Can you -- are you looking

at a particular page?

Q. I can show you a document if you'd like
to refresh yourself on that.

A. Yes, I would.

Q. You do recall that the version of the
rule as actually passed was slightly different from
the staff's proposed version?

A. Yes.

Q. You testified about that in some of your
previous sessions?

- A. Yes.

Q. Although I believe you testified that the

rule as passed compared to the staff's proposed

#
rule was substantively the same?
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A. It was very similar, yes.

Q. Okay. Substantively the same?

A. Yes.

MR. COUTROULIS: Let's mark this as the
next exhibit, please.
BY MR. COUTROULIS:

Q. You have in front of you Exhibit 152,
Mr. Seelke, I believe I showed you this exhibit in
your OCL deposition as well?

A. Yes.

Q. It appears to be a markup of the staff's
proposed rule against the rule as actualiy passed.
If you'd take a look at that. Can you agree that
the staff's rule stated, "To the extent that the
avoided unit would have been economically
dispatched, had the avoided unit been in the
utility's dispatch, avoided energy costs associated
with firm energy shall be the energy cost of the
purchasing utility's avoided unit"?

A. Yes.

Q.. Okay. Now, if you would direct your
attention, please, to Exhibit 151. is that a
transcript of a hearing that took plaqe before the
Commission on January 11, 19907?

A‘. Yesl
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). And you participated in that?

Q

A. Yes.

Q. And you were under ocath at the‘time?

A Yes.

Q. Can you please look at page 449. Let me
direct your attention to line 13. And let me ask

~you first if these remarks are remarks that you

made. And if you need to look back to check that,
that's fine.
A. They appear to be my remarks,:yes.

Q. Can you please read your own words

beginning on line 13 with the word "we'll," W-E

apostrophe L-L.

A. "We'll just look at the incremental cost
curvesg every hour and see whether the avoided unit
h&s a cost that's lower than the incremental cost
curve, which means it would have been dispatched,
or if the unit -- avoided unit's cost is higher
than the incremental cost curve that exists for
that particular hour,.it would not have been
dispatcﬁed.' L.

Q. éo on.

A. "That's a sort of simple comparison that
we can incorporate into our economic dispatch and

\
pricing. And that's a little -- I think that meets
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the infen: of this proposed staff rule."

Q. Did you make that comment at the
commission hearing?

A. Yes.

Q. Please turn to page 463. Let me direct
your attention to line 1, beginning with the word
"and I think." Do you see that? Line 1.

A. Yes. Okay.

Q. Are those your remarks? And if you need
to look at the previous page, that's fiﬁé.

A. Yes, they are.

Q. At the place I directed you, can you
please read out loud what you said to the
Commission.

A. "And I think in terms of whether it would
have been economically dispatched in the language
in the proposed rule, I wouldn't propose that the
actual dispatch =-- that we actually dispatch the
unit as a cost. It's a comparison of cost."

Q. So you stated, I wouldn't propose that we
actually dispatch the unit as a cost, it!s a
comparison of coét; correct?

A. Correct.

Q. And then can you continue on that same

i
page through the end of line 12, and please read
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your femarks out loud.

A. "So I would interpret them to come.to thg
same point as well. 1It's just a matter of
semantics as to whether we are actually going --
and I think, Gordon, maybe you were looking at it

as if we actually had to dispatch it, and I was

.never:going to do that, conceptually, I was just

going to look at the cost and get to the same
peint. So it's six of oﬁe and half a dozen of the
other."

Q. And you made that remark under oath to
the Commission --

A, Yes.

Q. - on that date; correct? Now, further
on down the page, there is a remark attributed
to -- attributed to Commissioner Easley on line 23,
and he said, "Well, what I am hearing is that the
lesser-of, or whatever is the easiest language with
the block, gets you to the same thing, and that
nobody has any big objection to that.* And what
did you: say, sir?

A. I said, "Right, exactly."

MR. WING: I'm going to object because

you the left off the colloquy beginning with line

13 just above that where Commissioner Easley talks
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about the possibility of post-hearing'gomments and
to verify if what Mr. Seelke is saying at that
point really is the case. And I think to be fair
you ought to read that into the record as well.
MR. COUTROQULIS: Mr. Wing, you're free to
ask Mr. Seelke gquestions on redirect if you like.
MR. WING: Well, I object to doing this
totally out of context.
BY MR. COUTROULIS:

d. Now, you were telling the Commission that
tfie staff's recommended rule was essentially the
same as a lesser-of determination at that hearing,
were you not, Mr. Seelke?

A. Yes, I was. But, in fact, in reviewing

this transcript later on --

Q. You're saying you were wrong?
A. I was wrong.
Q. Okay. 1Isn't it a fact that you

acknowledged that there was a consensus among the
people present at the hearing that the staff
version of the rule reached essentially the same
result as the lesser-of rule? ‘

A. My comment on line -- on page 464 would
lead you to that conclusion. The remarks that we

talkea about earlier were not intended to lead to

EXECUTIVE REPORTING SERVICE (813) 823-4155




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

781

that donclusion.

Q. Which remarks? The remarks that you
read?

A. Yes.

g, But my question now, sir, is whether you

aclfnowledge that there was a consensus among the

ptople present at the hearing that the staff

Version of the rule reached essentially the same
nesult as the lesser-of rule?

A. Yes, there was.

Q. Okay. And you agreed with that consensus
at the hearing, did you not?

A. Yes.

Q. Now, is it correct that what you're
saying about the improper -- about the proper
interpretation of the new rule in this deposition

that it requires full-scale modeling of the avoided

unit is not what you told the Commission back in

1990 when it was considering adopting the rule
thange?

A.. That's true. o

Q. You didn't discuss at the éommission any
need to model the avoided unit and you did not
discuss how to go about full-scale modeling of the

!
avoided unit as though built, installed, operated,
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and fﬁlly characterized; correct?

A. No, that's not true.

Q. Sir, why is that not true?

A. That's not true. Becauée it goes back to
the interpretation of the remarks that I made
earlier and which, unfortunately, I characterized
differently at the end. The concern being
expfessed by -- let me go back to where I first
read remarks about --

Q; Sure. The first thing I called your
attention to was page 449. |

A. Okay.

Q. I believe we gtarted at line 13.

A. That's correct. The concept that's
discussed in line 13 is similar to -- and I'd have
to go back to a memorandum that I did for
Mr. Watson and perhaps amplify what I intended
there. That's explained more fully.

Q. Just so we're clear, Mr. Watson is one of

the attorneys who was representing Pasco?

A, . Pasco, yes. L.
Q. And you were consulting with them?
A. That's correct.

Q. All right.
|
A.

The concept here is that if you wanted to
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deterﬁine whether a unit would have been operated,
that you didn't necessarily -- that one simple way
to do that was to look at the incremental cost of

the system --

Q. Yes.

A. -- the as-available energy cost --

Q. Yes.

A. -- and ask yourself would the unit have

had an incremental energy cost between its minimum
and maximum load point that would have been equal
to or greater than that as-available, but not the
unit's average cost, the unit's incremental cost.
When I say whether the unit has a cost that's lower
than the incremental cost curve, the concept that's
left out here and what I believe I intended was an
incremental cost concept, not an average cost
concept. And unfortunately, in this hearing
process the discussion that we're talking about
here, Chris, involves calculus concepts, which are
virtually impossible to transmit to a Commission in
a hearing process. o
The concept, if we go bacg to -- and I
can explain this fully in a memorandum that I did
to Mr. Watson -- using just the incremental cost

\
data, incremental cost curves of a unit, which are
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not pfesent in a pricing formula, just using those
cost curves and incremental fuel cost data, we can
make a very good approximation on whether the unit
would have been operating or not operating with#ut
going through a full-scale model dispatch.

Q. That's not what you said here though, is
it?

. A. No, that's not what I said. And that's
why we had post-hearing comments.

Q. All right. But what you're now saying is
if you were to compare system incremental cost,
which is the as-available energy cost, to
incremental cost of the avoided unit, that would be
a way to approximate when the avoided unit would
run and when it would not run?

A. That's correct. And, in fact, that

Q. Excuse me.
MR. WING: Wait. No, wait. Wait. Go
ahead. You can finish your answer.
A.. Well, let's let -- let me 1e§ Chris
finish, and then I'11 -- :
BY MR. COUTROULIS:
Q. I want to -- I want to let you finish as

A . . q :
well. This is cross-examination, but I'm trying to
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cosvs‘ 'to incremental costs of the avoided unit,

be asr?-

A. Sure.

Q. -- ag fair as I can, so I apologize if we
talk over each other, but we'll try to do the best
we can.

If you were comparing system incremental

s

that would be a simple cost comparison, but it
wquld be different from the lesser-of where you
cbmpare average cost of the avoided uniﬁ'against
system incremental cost?

A. That's correct.

Q. Okay. You still wouldn't be looking at

other operational parameters of the avoided unit?

A, No, you could locok at other operational
parameters.

Q. But not necessarily?

A, But not ﬁecessarily.

Q. All right.

-A. Because -- and if I can go back to a --
this concept is more fully explained in a
memorandum that I did for Mr. Watson'that's dated
November of 1594. |

Q. Do you need to get that memorandum in

i
order to explain this?
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A. Well, I'd like to -- I'd like to show
this. Yes, I would, I'd like to -- I'd like to
refer to that.

Q. But do you need -- do you need the
memorandum in order to refresh your recollection
about this, how this works?

A. Yes. I would like to see the
memorandum --

Q. All right.

A. -- to refresh my recollection;.
Q; Do we need to go off the record to do
that?
A. Let's do that for ijust onerminute.
Q. I will let you do that.
(Discussion held off the record.)
MR. COUTROULIS: We're back on the
record.

BY MR, COUTROULIS:
Q. And you now have in front of you a copy

of this memorandum that you indicated you needed to

lock at? .
A. That's correct.
Q. And for the record, that's something -- a

memorandum, actually, that you wrote to Attorney
i
Ansley Watson representing Pasco dated November 11,
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1994; correct?

A. Correct.

Q. And when you wrote this memorandum, you
were acting as a consultant to Pasco and being
compensated for your time accordingly; correct?

A. That's correct.

Q. All right.

. A. One of the concepts here that could have
been implemented -- and I'm explaining in this
memorandum, I'm on page 7, Paragraph S, which is
referring to the same types of issues we've been
talking about. 1It's referencing my quote on page 8
of FPC's petition, which this is a petition in this
Docket No. 940771-EQ, which I don't have that in
front of me, but I believe we're talking about the
same kinds of language that this refers -- that
particular reference refers to tﬁe rule-making
proceeding and quotes my discussion on the same day
here. So I believe we're talking about the same
concept here.

But this -- if one went throqg@ a look
at -- and this example what I did iszI actually
took incremental cost of this coal -- of the coal
plant that is in the CFR contract and incremental

\
fuel cost and developed an estimate of how many
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hours a unit might be turned off, if you will,
considered off just based on a cost comparison of
incremental cost of the unit versus system
as-available energy cost.

Q. Just so we're clear, the CFR contract is

not the same contract form as the Dade contract, is

it?

A. No, it‘'s not.

Q. The CFR contract has an incremental -- an
incremental heat. rate curve, does it not?

A. Yes.

Q. The Dade contract doesn't have one at
allz

A. That's true,

Q. | Okay.

A. The concept here, though, that I was
expressing at the rule-making hearing was to
compare the cost, the incremental cost as we've
discussed earlier, the incremental cost of the unit
versus the system incremental cost, which would
give you a judgment as to whether the qn%t would
have been off or on. It would have given you an
estimate. And in this particular case, one can
estimate how many off hours might occur just based

i
on a strict cost comparison. But that method
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. Disckcheisisfrriorn bhalit

ignoréﬁ operational considerations, and I'm quoting
from page 8.

Q. Page 8 of your memo?

A. Of my memorandum here. Regarding
start-up and shut-down. And, for example, if the

cost dropped -- I'm not gquoting at this point, but

mean you'd shut the unit off for an hour. And
there were -- }ou can take into account minimum
down time with this method. And -- and bverride,
if you will, when a unit might have been shut
down. So this method allows one to model, in
effect, on a realtime basis thq implementation of
contract language of a real unit.

Q. What you're talking about here is a
comparison of incremental cost of the avoided unit
versus incremental cost of the system?

A, That's right.

Q. And that's not what you do on a
lesser-of?

A.: That's not what you do on ;eqser-of. And
the error that I made in here was acknowledging
that the two concepts were the same.

Q. You said they were six of one, half a

4
dozen of the other?
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A. That's right.
Q. That means the same; right?

A. That's right.

Q. So you were wrong when you said that?
A. I was wrong on that. That's right.
Q. You didn't intentionally mislead the

Commission, did you?

A. No. It was a long day, I'm sure, and I
just -- and I think the decision was made at that
point in time the company, and I -- Betéy Easley,
as I recall, was on a let's get -~ we were on a
time frame to get things moving along with the
Commission. It was not the time to start
explaining calculus to the Commission and the
concepts I've discussed here. The time to do that
was in post-hearing comments.

Q. But you certainly wouldn't want to say
something is the same as a lesser-of, despite the
fact you don't want to explain calculus to the
Commission, if you were sitting there thinking to
yourself it's not lesser-of, so you were confused,
were you not? -

A. No, I wasn't confused. I think at that
point in time I made a statement that was not

\
correct and accurate, and --
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Q. Several statements that weren't correct

and accurate?

A. No. The only statement I made that was
not correct and accurate.

Q. Okay. So the statement -- the statement
that we read before on page 449, that is correct

and accurate?

A. That is correct if you consider that
we're looking at the -- whether the avoided unit
has a -- if you would insert in your reading of

that sentence, look at the incremental cost curves
every hour to see whether the avoided unit has an
incremental cost that's lower.

Q. So for that statement to be accurate, I
have to insert some words?

A. You'd have to insert that word in there,
right.

Q. Okay. And what about for the statement
it's six of one, half a dozen of the other, what
would I have to do to make that accurate?

A.- You'd have to take it out of ,there.

Q. Okay. And where you agreed with
Commissioner Easley and said "right, exactly," we'd
have to take those words out too; right?

A
A. Which -- where is that? Yeah.
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Q. We'd have to change "right, exactly" on

page 464 to wrong, would we not?

A. Yes, we'd have to say wrong.
Q. Okay. And when you said on page 463, one
of the other places we looked at, on line 8, "I

think, Gordon, maybe you were looking at it as if

~ we actually had to dispatch it, and I was never

going to do that, conceptually, I was just going to
look at the cost and get to the same point," is
that right or wrong? |

A. That's correct.

Q. So you were never going to dispatch it,
You were just going to do a cost comparison?

A. I was going to do a cost comparison, but

‘my cost comparison would have taken into account

the parameters that would result in the same -- it
would have gotten to the same point of a full
economic dispatch.

Q. And those parameters would include
start-up and shut-down, for example?

A.- They would include -- which would --
those parameters would have included those costs
which would have been reflected in the minimum up
and down time consideration.

W
. You didn't talk about minimum up and down
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Fime --
A. No, we didn't talk about that.
Q. -- at this hearing, did you?
A, No.
Q. Or start-up and shut-down cost?
A. No.
Q. Or ramp rates?
A. No.
Q. Or the spot price of coal?
A. No, didn't talk about that. But that's

all incorporated -- spot price of coal is

~incorporated in the concept of incremental cost of

the unit. 1If you insert the word "incremental" on
page 449 in front of the word "cost," the avoided
unit cost, if it's the avoided unit incrementall
cost, then that concept of spot coal prices is
inco:porated in it automatically.

Q. Okay. So if we incorporated a word that
wasn't there, you're saying maybe somebody would
have figured out that that new word encompassed a
lot of other things within it as well?

MR. WING: Object to the fﬁrm.
BY MR. COUTROULIS:
Q. Right?

i
A. Yes.
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d. Now, you wrote this memo to Mr. Watson
four and a half years after -- after this hearing
before the Public Service Commission?

A. Yes.

Q. Okay. By the .way, you indicated before

that maybe you were tired. In fact, when you made

_these"remarks, it was pretty early in the morning

because this hearing started at 8:30, didn't it?
If you look at page 442, it says "Hearing
reconvened at 8:30 a.m."; right? |

A. Yes, it does.

Q. And that's on page 442, and the remarks
we were looking at conclude by page 464, so you're

talking about 22 pages. How long would it take

to -~

A. It was --

Q. -- make 22 pages of remarks at a hearing
like this?

A. I'm sure we were still in the, you know,

in the morning session, so --

Q. Okay. Pretty early in the morning?

A Probably.

Q. Okay.

A. But we'd been going for three days.

é. Okay. Now, did the rule change that the
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Commission adopted move away from the statewide
avoided unit and go to the individual utility's
avoided cost?

A. Yes.

Q. And that was something that you thought
was a good idea?

A. Yes.

Q. And the rule change accomplished that?
A. That's correct.
Q. Do you recall whether the rule change

also changed the as-available block size that you
Qould use to.calculate the as-available price?

A. Yes, it did.

Q. And that was something you were
advocating as well, was it not?

A. Yes.

Q. You were suggesting that the as-available
block size should be variable so that every
cogenerator being paid the as-available rate.in any
given hour would be included in the block size?

A. That's correct. .

Q. And actually you talk about that on page
450; right?

%. 450 of the --

Q. Of the hearing, yes, sir. Yes. Let me
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direc£ your attention to lines 21 and 22.

A. Yes.

Q. Okay. Now, do you know if Florida Power

actually does that?

A. Do you mean do they do that today?
Q. Yeah. Maybe I can sharpen my question a
bit. ~Do you know whether or not when Florida

Power, in administering these cogen contracts like
the Dade contract, makes a determination that the
avoided unit would be off whether it adds the
amount of cogen power to the as-available block

size for purposes of calculating the as-available

price?
A. No, I don't know if they do or not.
Q. Do you know whether or not Florida Power

pays Dade based on the same type of lesser-of
approach that existed before the rule change?

A. The information that I was given with
respect to the payments would indicate that that
was the case. But there was not a clear statement
of exactly what the payment methodology was, as I
recall, by Florida Power. -

Q. Do you know if we were, for example, to
look at the payments being made to Dade, whether

)\
we'd find payments at certain hours at the
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for expedited DOCKET NO. 961477=EQ
approval of settlement agreement § ORDER NO, PSC-97-1437-FOF-EQ
with Lake Cogen, Ltd., by ISSUED: November 14, 1997

Florida Power Corperation.

The following Commissioners participated in the dispbsitien of
this matter:

JULIA L. JOHNSON, Chairman
J. TERRY DEASCN
SUSAN F. CLARK

DIANE K. KIESLING
JOE GARCIA

] :
QRDER QENYING PETITION TO APPROVE SETTLEMENT AGREEMENT

BY THE COMMISSION:

NOTICE 1is hereby given by the Florida Public Service
Commission that the action discussed herein is preliminarzy in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.0239, Florida Administrative Code.

I. GA3R BACKGROUND

Florida Power Corporation (FBEC) and Lake Cogen Ltd. (Laka), a
qualifying facility (QF), entered intc a Negotiated Contract
(Contract) on March 13, 1991. The term of the Contract is 20
years, beginning July 1, 1993 when the facility began commercial
operation, and expiring July 31, 2013. Committed capacity under
the Contract is 110 megawatts, with capacity payments based on a
1991 pulverized coal-fired avoided unit. The Contract was one of
eight QF contracts which wers originally approved for cost recovery
by the Commission in Order No. 24734, issued July 1, 1991, in
Docket No., 910401-EQ.




ORDER NQ. PSC-97-1437~-FQF-EQ
DOCKET NO. 961477-EQ
PAGE 2

Section 9.1.2 of the Contract details the energy pricing
methodology as follows: ’

Except as otherwise provided in section 9.1.1 herecf, fer
each billing meonth beginning with the Contract In-Service
Date, the QF will receive electric energy payments based
upen the Firm Energy Cost e¢alculated on an hour=by-hour
basis as follows: (I) the product of the average monthly
inventory chargecut price of fuel burned at the Avoided
Unit Reference Plant, the Ffuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit variable
O&M, if applicable, for each hour that the Company would
have had a unit with these characteristics operating; and
{ii) during all other hours, the energy cost shall be
aequal to the As-Available Energy Cost.

In 1391, when FPC entered into its contract with Lake, FPC’s
forecasts indicated that as~-available energy prices would exceed
firm energy prices throughout the entizxe term of the Contract.
Based on these projections, prior to August 1994, FPC paid Lake

firm energy payments for all energy delivered from the cegeneration
facility.

In 1934, FPC ceonducted an internal audit of its cogeneration
contracts. Because of falling coal, cil, and natural gas prices,
excess generation during low load conditions, and exceptional
nuclear performance, FPC’'s modeling of the avoided unit indicated
that during ceztain hours, fimm energy prices would be greater than
as-available energy prices indicating that the avoided unit would
be cycled off in FBC’s dispatch., FPC adjusted its payments to Lake
and other cogenerators to reflect these changes in the operation of
the avoided unit., This reduced the total energy payment to Lake
and ultimately led to the pricing dispute.

On July 21; 1994, FPC filed a petition (Docket No. 940771-EQ)
seeking a declaratory statement that Secticn 9.1.2 o¢f the
negotiated contract was consistent with then Rule 25-17.0832(4) (B),
Florida Administrative Code. This rule refersnced avoided ensrgy
paymsnts for standard offer contracts, and was a basis for
evaluating negotiated contracts. Several cogenerators, including
Lake, filed motions to dismiss FPC’'s petition. FEC later amended
its petitioniand asked the Commission to determine whether its
implementation of Section 9.1.2 was lawful under Section 366.031,
Florida Statutes, and consistent with Rule 25-17,.0832(4)(b), .
Florida Administrative Code. 1In QOzrder No. PSC-95-0210~-FOF-EQ, we

%
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granted the motions to dismiss on the grounds that the Commission
did not have jurisdiction to adjudicate a dispute over a provision
in a negotiated contract. Howeaver, the Order recognized the
Commission’s continued responsibility for cost recovery review,

Subsaquent te the filing of FPC’s petiticn in Oocket No.
940771-EQ, Lake and othar QFs, filed lawsuits in the state couzrts
foxr breach of contract. On January 23, 1996, the Fifth Judicial
Circuit Court issued a Partial Summary Judgement for Lake in Case
No. 94-2354-CA-0L regarding the energy pricing dispute.

On November 25, 1936, ¥PC filed a Petitioen for Approval of a
Settlement Agreement between FPC and Lake. The Settlement Agreement
rasolves all issues in the'pending litigatiecn. The modifications teo

the Contract pursuant to the Settlement Agreement have the
following components:

1} A revised energy pricing methodology for future energy
payments and settlement of a coal transportation issue.

2) Restructuring of variable O&M and capacity payments.
3) Reimbursement for the historic energy pricing dispute.

4) Curtallment of energy during off-peak periods from 110 MW
tc 92 MW.

5) A buy-out of the last threse years and seven months of the
Contract, resulting in a termination date of December 31,
2009, rather than July 31, 2013,

The cost for the buy-cut will be paid to Lake in monthly
payments from November, 1596 to Decamber, 2008. On December 11,
1996, FPC paid lLake $5,512,056 to reimburse the QF for the disputed
portion of enezrgy payments made during the period August 9, 1994
through October 31, 1996, FPC reaquested that the Settlement
Agreement be approved on an expedited basis, including caonfirmation
that the Negotiated Contract between FPC and Lake, as modified by
the Settlement Agreement, continues to qualify for cost recovery.

FPC believes that the Settlement Agreement will result in
approximately $26.6 million Net Praesent Value (NPV) in benaeflts to
its ratepayers through 2013. These benefits are based on a
comparison of costs between Lake prevailing in the lawsuit and the
mcdified Contract.

e ————— . g ———
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We approved the Fetition for Expeditaed approval by a 3-2 vote
at the June 24, 13997, agenda conference. At the July 15, 1997,
agenda conference, the Commission voted to reconsider its decision
after being advised that one Commissioner voting with the majority
had mistakenly voted to approve the agreement.

The parties were directed to brief the issue of the
Commission’s jurisdiction to deny cost recovery of any part of a
civil court judgement concerning the terms of the contract.

At the August 18, 1997, agenda conference, the item was
deferred and the parties were diractaed to file supplemental briefs
on the issues of 1) the “regulatory out” clause containad in the
power purchase agreemant and 2) the impact of the New York State
Public Service Commission’s decision that it had jurisdiction to
interpret and clarify its approval of negotiated purchase power
agreements (the Crossroadg decision).The supplemental briefs wsre
filed on August 29, 1997. Lake also requested Oral Argument on
this matter. Since interested persons may always participate in
the discussion of items scheduled for proposed agency action, this
raquest is moot.

As discussed in the Case Background, the proposed Settlement
Agreament contains five modifications to FPC’s and Lake’s existing
contract. A discussion of each modification is contained in the
following sections.

A. Reviged Energy Pricing and Coal Transportation Agreement
1. Revised Energy Pricing

Pursuant to Rule 235-17.0836, P.A.C.,, this Commission is
required to evaluats modifications to a negotiated contzact against
both the existing contract and the current value of the purchasing
utility’s avoided cost. The modified Contract requires FPC’s
ratepayers to pay firm energy prices every hour that Lake genearates
eleactricity. In other words, the modified contract assumes the
avoided unit will be available and fully dispatched 100 parcent of
the time, Obvicusly, no real unit ocperates in thig manner.
Furthermore, this would alsc preasume that had FPC built the
*avoided-unit¥, this Commission would want FPC to run the unit
without regard for any changes in operating expenses. That would
not be an appropriate burden for FPC’'s ratepayers. FPC’s modeling

e e ———— p———
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of the avoided unit, which regults in a mixture of firm and asg-
avallable energy prices, more clodely approximates actual aveided
energy costs and is congistent with this Commission’s order
approving che existing contract. As with all avoided cost
calculations, Section 9.1.2 of the Contract wig JOTALIUTCEER =8 8
oricing proxy and was nng iffitends® £o he fully rapresentative of a
“real operable “Dricks-and-mortar” generating unit. The goal of the
contractual language was to ensure that, consistent with Section
210 of PURPA and our cogenaration rules, FPC would not be put in a
situation where it would be required to purchase energy at a cost
greater than what it could either purchase elsewhara or generatae
itself. The revised energy p.icing methocdology, 100% firm, will
render this goal meaningless.

2. Coal Transpoztation Agreement

The firm energy price under the Settlement Agreement will be
detarmined using the higher of the actual monthly inventory charge
out price of coal at CR 1&32 or $1.76/MMBtu. This floor is based on
the average price of coal at CR 1&2 in 1996 plus an $0.08/MMBEu
adder. This adder was included to prevent a potential dispute
between FPC and Lake gimilar to the one between FPC and Pasco
regarding FPC’'s coal procurement. and transportation actions. This
is another example of how the propcesed enexgy pricing methodeology
is not representative of avoided cost. Though the Settlement
Agreemenz eliminates any potential for litigation concerning FPC’s
coal procurement actiocns, staff believes this was unnecessary. The
Contract containg no provisions governing the modes of transporting
fuel to the Reference Plant. Furthermore, FPC should take any and
all actions which, legally, lowers the cost of providing
elactricity to its ratapayers such that coet is fair and reasconable
as required by Section 366.03 Florida Statutes. Furthermore, this
lower cost should be reflected in FPC’s calculation of avoidad
costs,

B, Restructuring of Capacity Payments and Variable O&M

The Settlement Agreement remcves variable O&M expensea from
the energy payment, and includes it in the capacity payment. The
ravised capacity payments, including the variable Q&M amount, are
approximately $12.1 million NPV lees than capacity and variable O&M
payments under the original contract, This provision of the
Settlement Agreement is projected to reduce FPC'S ratepiyers cost
liability in addition to providing a morae stable revenue stream for
Laka. However, the benefits of this provision of the Settlement
Agresement do not outweigh the negative impact of the 100% firm
energy payment.
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cC. Historic Pricing Dispute

The Settlsment Agreement provides for FPC te pay Lake
$5,512,056 as reimbursement, with interest, for the disputed energy
paymeants during the periced August 9, 1994 through Octcber, 31,
1996. FPC pald the settlament payment to Lake on Decamber, 11,
1996. However, at the February, 1997 hearing in Dacket No. 970001-
El, we voted to exclude this payment f£for racovery, because the
costs at that time had not been approvad f£0r recovery. Ag
discussed previcusly, we believe that FPC’s modeling of the avoided
unit, which rasults in a mixture of firm and as-available ene
Ericas, more closely approximates actual avoided energy costs and

8 consistent with this Commission’s order approving the existing
contracs. )

D. Curtailment

Lake has agrued to curtail energy deliveries from 110 MW to 92
MW during the thirteen off-peak hours as defined by the Settlement
Agraement. In addition, Lake will be treated as a Group A N.G.
under FPC’s Genarition Curtailment Plan as appreved pursuant to
Order No. PSC-95-1133-FOF-EQ, issued September 11, 1995. This
provision will confer benefits to FPC in the form of increased
flexibility during low load asituations when generation exceeds load
raequizements as well as allowing FPC to replace tha curtailed
energy, if neaded, at a lower system energy cost.

FPC projects that this pzrovision of the Settlement Agreement
will result in a savings of approximately $2.4 Million NPV as
compared to the axisting contract., Existence of these savings
further demcnstrates that approving 100% f£irm energy pricing will
result in payments which exceed FPC’'s avoided eanergy cost.
Furthermore, these savings are overstated as FPFC has the authority
to curtail Lake and other Cogenerators during those hours which the
enargy is not needed or when such purchages will resgult in negative
avoided costs. According to Rule 25-17.086, Florida Adminigtrative
Code, a utility is zrelieved of itas obligatien .to purchase
electricity from a QP due to operaticnal circumstances or when such
purchases will result in costs greatar than thoge which the utility
would incur if it did not make such purchases. Despite thia

authority, we recognize that a voluntary curtailment agreeuent
could avoid litigation.

B. CGntrlctuBuy-Out

Lake and FBC have agreed zo terminate the Contract three years
and seven months earlier than originglly preposed. In exchange for

- ey rm e g——




ORDER NQ. PSC=-97-1437-50F-EQ
DOCKET NO. 961477-EQ
PAGE 7

this -provision, FPC will pay Lake monthly payments from 1996
through 2008 totaling approximately $50.4 Million. Since the
current contract is greater than today’'s avoided costs, chis
provigion will allow FPC'a ratepayers to purchase market priced
power sconer. After the reviged contract terminates, FPC will be
able to obtaln capacity and energy at a coet it believes will be
legs than the exiscing contract. FPC’s coat projections for
Teplacement capacity and energy are based on currently budgeted
amounts for ite Polk Unit. This methodology is appropriate, as the
projections have a more defined basis and FPC’'s currentc projections
indicate that the replacement capacity and energy will come from a
similar type of combined-cycle technology.

When compared to FPC's modeling of the aveided unit, which
more closely approximates avoided energy cost, the buy-out portion
of the Settlement Agreement is not cost effective., In fact, the
Contract buy-out will actually result in approximately $1.2 Million
NPV of additional costs to FPC's ratepayers.

The savings/additicnal costs of each proviaion are summarized
in the feollowing table. The comparison is to the existing

contract, assuming FPC’s intarpretation of the existing agreement
is correct.

NET SAVINGS OF FPC/LAKE SETTLEMENT AGREEMENT
($Millions NPV)
Component Savings
‘| Energy Pricing & Coal ($24.9)
Transportation Agreement
Capacity and Variable O&M §12.1
Historic Pricing Dispute ($5.3)
Curcailment $2.4
Buy-out ($1.3)
TOTAL ($17.1)
(NUBReTS May Not add dus to FOURALOG)

III. QECISION

Appzroval of a newly negotiated contract is based on avoided
cost as defined by the utility’s next identified capacity additien.




——
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Howaver, in evaluating contract modifications, “avoided cost~
bacomes the existing contract. In this case, approval of the
original contract recognized that energy payments would bae
calculated uging the parametaers specified in the Contract and were
not fixed., FPC’s medeling of the avoided unit is consistent with
this Commission’s order approving the Contract and more closely
approximates avoided ccet. Energy payments under the modified
contract reflect Lake’s court position of 100% firm energy, which
clearly exceeds avoided cost. This revision, plus the remaining
components of the Settlement Agrewement, requires that FPC's
ratepayers commit to pay approximately $17.1 million NPV over what
they would pay under the Contract before the Settlement Agreement.
Wa reacognize the risks associated with litigation, however as
discuseed below, this Commisaion is not required, based on a
circuit court’s deacision, to approve racovery of QF payments that
are in excess of a utility’s avoided cest,

A ‘recent decision suggests that a state Commiseion’s
urisdiction with raspect to negotiated QF contracts is not as
imited as this Commission has prcviously concluded.

On November 29, 1996, the New York Public Service Commission
(NYPSC) issued a declaratory ruling concerning a negotiated QF
contract between Orange and Rockland Utilities and Crossroads
Cogeneration, Inc. (Crossroads). Thae specific quastion invelved
Orange and Rockland’s obligation to purchase additional cutput from
an expansion of the facility. Cromsroads contended that the
contract, which was approved in 1988, required Orange and Rockland
to purchase the ocutput. Crosaroads contended that the New York
Commission did not have jurisdiction to adjudicate its claim,

citing as authority Freehold Cogenexation Asgociates, L.P, v. Board
ommisa , 44 F.3d 1178 (34 Cir. 19%%).

In its decision granting the requeat for a declaratory ruling,
the New York Commisaion staced:

As was recently reaffirmed, it is within our authority to
interpret cur poewer purchase contract approvals, and that
jurisdiction has been uphald by the courts. The
precedents involving interpretation of past policies and
dpprovals, and not the contract non-interference policy
that Crossroads citas, contrcl here, As a result, the
approval of the original contract for the Crossroads site
may be explained and interpreted, and O&R’'s petition may
be congtrued as requesting that relief.

Crogsroads cthen filed a five count complaint in Fedarxal
Digtrict Court, seeking both contractual and antitrust damages.
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Crogsroads alleged that tha New York State Commission lackaed
subject matter jurisdiction. In an opinien iseued June 30, 1997,
the Court granted Orange and Rockland’s Motion to Dismiss the
complaint, finding, among other thinga, that Crossrcads was
collaterally estopped from agserting the jurisdictional igsue in
the Fesderal Court. The Court relied on the Restatement (2nd) of
Judgements in assessing Crossroad’s claim:

When a court has rendered a judgement in a conteaced
action, the judgament pracludes the partiea from
litigating the question of the court’s subject matter
jurisdiction in subsequant litigation except iff:

(1) The subject matter of the action was sc plainly
beyond the court’'s jurisdiction that its entertaining the
action was a manifest abuse of authority; or

(2) Allowing the judgement to stand would substantially
infringe the authority of another tribunal or agency of
government; or .

(3) The judgement was rendered by a court lacking
capability to make an adequately informed determination
of a quastion concerning its own juriasdiction and as a
matter of procedural fairness the party seeking to aveid
the judgament should have opportunity belatedly to attack
\the court’'s subject macter jurisdiction.

Restatemant (Second) of Judgements § 12 (1982). Having
caref.ull¥ considered the arguments set forth by the
partias in their briefs and at oral argument, the Court
datermines that nocne o¢f the three above-mantioned
exceptions applies to the jurisdictiocnal determination
made by the NYPSC. Accordingly, plaintiff is preluded
from relitigating the issue of the NYPSC’'s subject matter
jurisdiction in this, tha second proceeding between these
parties.

The court found that none of these exceptions applied and dismissed
Crossroads’ complaint.

We recognize that a finding that a QF is collaterally estopped
from challenging a jurisdicticnal finding is not as compelling as
a determination of the issue on a direct appeal. However, it is
probative on the issue, especially given the Court’s reliance on
the exception stated in the Restatement 2d. We also note that
Florida Power Corporation has recently filed this Opinion, and the
New York Commission’s ruling as supplemental authority with the
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Florida Suprame Court (Case No. §8,280) Panda-Kathleea, L.P.. v,

Sept mbar 19, 1997 the Court . issued its decisicn affirmin the
Commission’s order. A motion for rehearing is pending.

The New York Commisgion seems to have drawn a distinction on
cthe Jurigdictional question not alcng the standard offaer
tariff/negotiated contract line. Rather, it asserts jurisdiction
over matters addressing the interpretation and clarification of
past policies and approvals and eschews jurisdiction to apply those
interpretations and policies to disputed factual determinacion.

Such a policy has significant application in this docket.
Florida Power Corporation first asked this Commiselion to declare
that FPC had properly calculated the energy payments due Lake
pursuant to the contract. This determination is inextricably
linked to what the Commission approved when it approved the
. contract.

If as FPC contends, the contract contemplates that the
ravoided unit” would cycle in FPC’'s myatem sconomic dispatch and if
as wa baliave and FPC contends, the contract provides for the use
of actual fuel prices and not projected fuel prices, then Lake's
assertion in the circuit that it is entitled to firm energy
payments 100% of the time ias suspect. If this assertion is
suapact, then the “savings” associated with the buy out are
overstated. If the Commisaion does in fact have thae jurisdiction
to resolve the question of what was contemplated at the tima of
approval, the uncertainty of the outcome of the circuit court
litigation would not be a facter in tha decigion to appreove tha buy
out.

In its supplemental brief filed August 29, 1997, FPC statas:

The Crossroads decision cited in Florida Power's initial
brief dated July 29, 1357 supports the poésition that
Florida Power assertad in Docket No. 340771-EQ that the
Commission had jurisdiction to determine the proper
interpretation of section 9.1.2 of the cogeneration
contracts it had previously approved for cost recovery.
However, although Florida Power continues to believe that
the Commission has such jurisdiction as a general matter,
just as in Crossroads, given the Commission's decision
in Ordet No. PSC-95-0210-FOF-EQ (Order 0210) issued in
that docket, the doctrine of administrative finality
precludes the Commission from now exercising that
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jurisdiction under the facts and circumstances of this
case,

In essence, Florida Power Corporatlion argues that, given the
Commission’s previous determination that it would defer to the
circuit court, the Commission cannot revisit that question in the
guise of a cost recovery approval/disallowance,

Howev.r. we _are not, at this juncture, “revisiting” anything,
What is before the Commission is a contract modification that we
believe is based on an erroneous assumption. That is, that the
cost effectiveness of the modification is based on the "“litigation
risk” associated:. with a circuit court determination of the
operating characteristics. of the “avoided unit” in a mannar not
,contemplatad or intended when the contract was approved. If, as FPC
suggests (and QCrgssroads supports), this Commission has the
jurisdiction to interpret and clarify its approval, there is no
“risk”. associated with an erronecus circuit court interpretaticn.
The modification/buy-out then is clearly not cost-effective when

measured by the standard of Rule 25-17.0836, Florida Administrative
. Cede.

Other decisions of the New York Public Servica Commission are
illustrative of the Commission’s continuing Jjurisdiction ¢to

interpret and clarify its approvals. For example, in Indegk~Yerkesa
i c

Epazgy Sexvice of Yonkers v, Consolidated Edison Co. of WNaw York,
1994 WL 62394 (S.D.N.Y.) ("Indeck-~Yerkes"), the QF ("Indeck”) had
entered into a contract with the utility ("Con Ed"), which was
approved by the NYPSC on the basis of Indeck's representation that
the cogeneration facility would be located at a ceartain "Federal
Plaza site."” A dispute subsequently arcse when Indeck wanted to
build the facility at a different site. The NYPSC issued an crder
"clarifying” that itas prior order approving the Indeck-Con Ed
contract was subject to the NYPSC's then-existing "site certainty
pelicy.” 1In contract litigation before the U.S., District Court for
the Southern District of New York, the Court granted summary
judgment in favor of Con Ed, holding that the contract contemplated
adherence to the NYPSC's contract approval conditions, which

included, the Court held, the "site certainty policy"” then in
effect.

Similarly, in Re Niagara Mohawk Power Cozp,, 1996 WL 161415
(N.Y.P.S.C., March 26, 1996), the utility, Niagara Mchawk ("NiMo")
alleged that the QF, Lyonsdale Power L.P., had exceeded the cutput
level contemplated under their contract. The New York PSC held
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that its approval order for the Lyonsdale-NiMo contract required,
by its own terms, "strict" compliance with the output limitation
condition set forth in the ordar.

4 We Dbelieve that all three New York determinations have a
common and irrefutable similarity with the contract proposad for
modification: All involve a question that turns on what was meant
when the contract was approved, and not on the determination of
disputed facts and the application of those facts to an unambiguous
contzact provision., In this docket, the reasolution of the snergy
pricing issue, in so far as the cost-effectivensss of buy-out/
modification is concerned, turns on what the contract meant at the
time it was approved. No party has cited to any authority which
suggests that this type determination is not within the
Commission’s jurisdiction. '

Public utilities, over which this Commission has rate setting
authority, are required to provide adequate, reliable electric
service at fair and reasonahble rates. In the administration of

cogeneration contracts, Chapter 366.0%51, Florida Statutes, states
in part:

In fixing rates for power purchased by public utilities
from cogenerators or small powar producers, the
commission shall authorize a rate equal to the purchasing
utility’s full avoided costs.

This Commission’s rules axe consistent with the gquildelines set
out in the Florida Statutes and PURPA. Specifically, Rule 25-
17.0825, Florida Administrative Code states i{n part:

As-available energy sold by a qualifying facility shall
be purchased by the utilitcy at a rate, in cents per
kilowatt-hour, net €0 exceed the utility’s aveided enexgy
cast. (Emphasis added)
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Rule 25-17.0832(2) states in part that:

Negotiated contracts will be considered prudent for cost
racovery purposes if it is demonstrated by the utility
that the purchase of firm capacity and enerqgy from the
qualifying facility pursuant to the rates, terms, and
other conditions of the contract can reasonably bae
expectad to contribute towards deferral or avoidance of
additional capacity construction or other capacity-
related costs by the purchasing utility at a cost to the
utility’s ratepayers which does not axceed £ull avoided
costs, giving consideration to the characteristics of the
capacity and energy to be delivered by the qualifying
facility under the contrac¢t. (Emphasis added)

Rule 25-17.086 statas that:

Where purchases from a qualifying facility will impaiz
the utility’s ability to give adequate service to the
rest of its customers or, due to operational
circumstances, purchases from qualifying facilities will
result in costs greater than those which the utility
would incur if it did not make such purchasas, or
otharwise place an undue burden on the utility, the

- utility shall be relieved of its obligation under Rule
25-17.082 to purchase electricity from a gualifying
facility. (Emphasis added)

The Commission’s decision in Docket No. 940771-EQ, Order No.
PSC-95-0210~FOF-EQ, specifically recognized these constraints. We
believe that where cost recovery review finds that a utility is
requesting recovery of QF payments that exceed its full aveided
costs, those costs are subject to disallowance.

When the Commission initially approves a negotiated contract,
the determination of avoided costs is based cn the utility’s next
identified capacity addition. At that peint in time, the contract
is evaluated for cost recovery purposes in accordance with the
above refesrenced rules. However, in evaluating contract
modifications, continued cost recovery is based on savings compared
to the existing contract.

\
Rule 25-17.036(6) requires that:
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The modificaticns and concessions of the utility and
developer shall re evaluatad against both the existing
contract and the ocurrent value of the purchasing
utility’s avoided cost., (Emphasis added)

Absent a modification, the utility’s ratepayers remain cbligated to
pay costs as specified within the current contract. Therefore,
modifications which result in costs above the existing contract are
. not appropriate for approval.

The result of the provisions of the Settlement Agreement is
entergy costs that are approximately $24.9 million NPV greater than
what FPC is currently authorized to recover today. Approving the
Settliement Agreement is ‘inconsistent with the requirements of
Section 366.051, Flcricda Statutes, Section 210 of PURPA and this
Commission’s Rules governing cost recovery of cogeneration
sontracts,

We recognize the benefits of electricity produced by
cogenaration and small power producers and the requirements to
purchase such power when available. Howaver both the Federal and
state law limit the price to be paid for this type of power. To
ensure that benefits remained with a utility’s ratepayers, PURPA
and the Florida Statutes established that rates for the purchase of
power from QFs shall not exceed a utility’s avoided cost, Such
assurance was necessary to avoid situations that would require a
utility to purchase electricity from a QF when in fact it could
produce or purchase alternative power at a lower cost,

The Settlement Agreement achiaeves benefits in the form of
curtailment savings and reduced capacity and variable O&M payments.
However, compared tc the more appropriate method of determining
energy payments under the existing contract, the Settlement
Agreement increases costs to FBC’'s ratepayers by approximately
$17.1 million NPV, Furthermore, contrary to Section 366.051,
Florida Statutes, Section 210 of PURPA, and this Commission’s
rules, approval of the Settlement Agreement commits FPC’'s
ratepayers to costs in excess of current avoeided energy costs. For

these reasons, we find that the Settlement Agreement should be
denied.

IV. ADMDSISTRATIVE VORALITY

Both Laks and FPC argue the doctrine of administrative
finality, although in slightly dif;orent contexts. Lake suggests
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that Order No. 25668, [gplementation of Rules 295-17.08Q0 through 23-
17.091, Regazding Cogeneration and Small Powez Prgductign and the

Florida Supreme Court’s affirmation in Elorida Powez & Light Co, v,
Beard, 626 S50.2d 660 (Fla. 1993) of the Commission’s actions,
articulate a policy of not revisiting prior determinations with
respect to QF contracts, except in certain limited situations. 3
decision by the Commission not to approve a contract modification
wWiiich results in increasss cost9 abova what was contemplated at the
vime o0F the contract is not a “revisitation” of cost recoverV ot
contract approval. Soth ca¥ei cited by Lake (Eraehold, supza and
Hast Penn, supra) involve attempts by a utility and/or a state
commission to change a contract based on changed circumstances.
That is not the action taken by the Commission in this case.

Florida Power suggasts that, having determined this was a
matter for civil court determinacion, the doctrine of
administrative finality precludes the denial of cost recovery in a
subsequent proceeding. This argument is compelling, but not
applicable. Parties and others whoesae substantial interests ara
affected by the Commnission’s decisions, need to be able to rely on

-the finality of those decisions., However, in its brief, Florida

Power Corporation states: “...Florida Power believed, and continuaes
to believe, that the Commissicn did have jurisdictien to interpret
this pricing provision”. The New York Public Service Commission’s
determinations discussed in this order tend to "suppert this
position., The circuit court has not yet ruled con the ultimate
question. Further the action taken in this order is not a denial
of cost recovery, but a determination that a proposed modification
to a contract (which both parties recognize requires our approval)
is not cost-effective. -

V. EQUAL FROTECTION

Both lLake and FPC argue that the Commission’s denial of this
petition would be “arbitrary and capricious” and violative of
Section 120.68(12) (b), Florida Statutes. That section providaes for
remand where agency action is inconsistent with prior decisions it
not adequately explained by the agency. Both parties suggaest that
the decision in Docket Ne. 961407-EQ, w
Approval of Settlement Agreement with Pasco Cogen.. LEd., tO
approve a contract modification requires an identical result in
this docket.\ The two petitions are not so "similarly situated” as
to compel approval of this petition. At least four bases
distinguish the instant contract:
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1. This settlement has additional rate impacts of

approximately S0 cents per moath per customer
through the year 2009.

2. This settlement has additional
intergenerational equity impact, with the
effect of tha buy cuts baing cumulatife.

3. The decision rendered by the New York
Commission with resspect to the
contract, and the ‘decision by the Federal
Listrict Court suggests that the Commission’s
jurisdiction in the area of
clarifying/explaining/interpreting its
contract approvals is not as limited as
previously thought. Part of the raticnale for
approving the Pasco settlement was the risk
associated with a civil court’s interpretation
cf the contract. Having concluded, based in
part on the subsequent opinion of the District
Court that the “risk” does not exist, the two
buy=outs are different.

4, Less ratepayer savings are associated with
this settlemant than the ratepayer savings
associatad with the FPC/Pasco Settlement. As
presaented in thesa two cases, the Lake
Settlement’s ratepayer savings are $26.6 M,
whereas the Pasco Settlement’s ratepayer
savings are estimated to be $39.0 M. These,
results would be expected if the courts were
to determine the pricing dispute in favor of
the cogenerators rather than FPC.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida
Power Corporation’s Petition for Expedited Approval of the
Settleament Agreement with Lake Cogen, Ltd. 1is denied. It is
further

ORDERED that the provisions of this Order, issued as proposed
agency action, shall become final and effective unless an
appropriate petition, in the form previded by Rule 23-22,036,
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Florida Administrative Code, is received by the Directcr, Division
of Records and Reporting, 2540 Shumard Oak Boulevard, Tallahasses,
Florida 32399-0850, by the close of business on the date set forth

in the "Notice of Further Proceedings or Judicial Review” attached
hereto. It is further

ORDERED that in the event this Order becomes final, this
Dockat shall be closed. .

éy ORDER of the Florida Public Service Commission this l4th
day of Novembexz, 1297.

BLANCA S. BAYO, Directdr

Divisicn of Records and Reporting

{ SEAL)

RVE

COMMISSIONER GARCIA DISSENTS.
COMMISSIONER CLARK DISSENTS, as set forth below:

I dissent from the majority’s decisiocn because their basis for
rejecting the ssttlement is flawed. The majority concludes that
this Commission could reject for cost recovery a decision by the
court hearing the dispute regarding section 9.1.2 of the contract
between Florida Power Corporation (FPC) and Lake Cogen Ltd. Such
a rejmction would essantially ¢Gverrvis ocur unanimeous decision in
Order No. PSC~-95-0210-FO0F-EQ, wnicn the parties reliea on in
seeking the court’s resolution to this contract dispute. Furthez,
the majority’s decision is azbitrary and capricious because, on the
same material, facts, the Commission approved a sectlement agreement
between FBC ahd Pasco Cogen, Ltd., in Order No. PSC-97-0523-FOF-EQ,
fssued May 7, 1997. Finally, the majority decision has the effect
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of undarmining important policies established by the Commission to
encourage cogeneration, policies which ultimately lead to benefits
to ratepayers derived from increased competition in the wholesale
generation segment of the industry.

The facts in this case have their genesis in a dispute that
arose betwean the parties on June 18, 1994, when FPC nctified
numerous cogenerators connected to its system that FPC had raviewed
the operational status of the avoided unit described in section
9.1.2 of the contracts during minimum load conditions, and would be
implementing section 9.1.2 in a way that rasulted in the
cogenerators being paid "is available” energy prices at those
times, rather than “firm” energy prices at all hours.. In order to
clarify its interpretation of the section 9.1.2, FBPC filed a
petition for declaratory statement (Docket No. 940771-EQ) seeking
a ruling from the Commission that FPC’s interpretation was
consistent with the Cormission’s rules (subsequent to FPC' f£iling
its petition, Lake and other cogenerators filed lawsuits in the
. state courts for breach of contract and declaratory judgement).

In response to FPC’s petition, the Commiassion issued Order No.
pPSC-95-0210-FOF-EQ, on February 15, 1995. The Commission’s
decision dismissing the petiticon recognized that the PURPA -- the
law requiring electric utilities to purchase elactricity offered
for sale by Qualifying Facilities (QF) -- does not explicitly grant
the Commission the authority to resolve contract disputes between
utilities and QF's. The Commission’s decision also recognized the
more limited role to be played by the Commission with respect to
negeotliated contracts. The Commission has a rule on settling
disputes in ggntract negotiations, but no provisions for resolving
disputes once contracts have bean executed and approved for cost
recovery. The Commission’s decision alsc rzecognized that the
PURPA, and the Commission’s and the Federal Energy ‘Regulatory
Commission’s rules carve ocut a limited role for states in the
requlation cf the relationship between utilities and QFs. As Ordar
No. PSC-97-Q0210-£0F-EQ states, “(tlhat limited role .does not
encompass continuing control over the fruits of the negotiation
process once it has been successful and the contracts have been
approved.” The Cormission’s order also reviewed several court
decisions in arriving at its decision., In response to these cases,
the Commission stated that

(t]he facts vary in these cases, but the ganeral
consensus appears to be that under federal and state
regulation of the relationship between utilities and
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cogenerators, state commissions should not generally
resolve contractual disputes over the interpretation of
negotiated power purchase agraements once they have been
established and approved for coat recavery.

In dismissing the case, the Conmmission further atated that
“(w]e have made it clear that we will not revisit our cost recovery
determinations absent a showing of fraud, misrepresentation or
mistaka . . ..” Statements such as those made in Qrder No. PSC-95-~
0210-FOF-EQ sent a strong signal to the parties that the Commissicn

would not interfere in the ongoing contractual relationship between
the parties.

Since February 15, 1995, at which time the Commission
dismissed FPC’s Pexition, the parties have been sengaged in
litigation. It is fair to assume that FPC’s and the cogenerator’s
behavier in the lawsuit has been materially influenced by the
assumption that the Commission would not involve itsself with
interpretation of any contract terms.

It is apparent that the direction of the Commission as
indicated by Order PSC-$5-0210-F0F-EQ influenced other parties as
well, Specifically, another cogenerator, Pasco ‘Cogen, Ltd.,
followed a track similar o that followed by Lake with respect o
FPC. Pasco disputad TPC’s determination that as-available energy
payments were to be paid during certain off-peak hours rather than
firm enargy payments, filed a lawsuit against FPC, and subsequently
settlad with FPC on terms that are in all material respects
identical to the terms of the instant settlement agreement. The
Commission approved the sattlement agreement between FPC and Pasco.
In its Qrder No. P8C-97-0523-F0F~EQ, *the Cammission reascned that, .
given that contract disputes are a matter for civil couzts to
resolve, it “, . . must test the appropriateness of a settlemsnt of
a contract dispute based on the possible cutcomes of the court
decision and its potential impact on ratepayers.” The same basic
fact pattern exists in both the Lake and Pasco qgases, and a
contrary decision here is, therefore, arbitrary and capricious.

The majority reliss on the notion that the Commission could
reject the court’s intexpretation of the contract if it was
iriconsistent with the basis on which the Commission approved the
contract £or cost recovery. The rejaction would take the form of
denying cost!recovery to FPC based on the court’s interpretation.
The contract has a “regulatory cut” provision, which means that if
FPC is denied cost recovery by the Commission, it is not obligated
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to maks payments to Lake Cogen, Ltd. I agree that the Commissicn
could deny cost recovery based nn . a sunseQient contract
interpretation I1If it was contrarv to the pas:is on which the
concradt was originally approved, but that it not the case ners
The Order originally approving the contract had no specirlc
amplifiecation as to how the pavments due under section ¥...2 would
pe calculated, and when asked for =larification with respect to the
calculation in the Petition for ODeclaratory Statement, it was
acknowledged that the dispute involved a contzact_interpretation,
not a clarification of the basis on which the contract was approved
LOr CQSt recovery.

Finally, this argument goes against the very concerns that
prompted the Commissicon to state in its Order implementing its
cogeneration rules (see Docket No, 910803~-EQ) that it would not
revisit its cost recovery determinations absent a showing of fraud,
misrepresentation or mistake, This type of assurance was
considered by the Commission as necessary to encourage cogeneration
in the electric utility dindustry. it was also important in
bringing about negotiated cogenaration agreements, which wera and
continue to be viewed by the Commission as a superior arrangemesnt
betweean a cogenerator and a utility over the standard offer., It is
important to note that it appears as though the Commission’s
policies have been successful in bringing about ccgeneration and in
fostering competition among suppliers of electric energy in the
wholesale market to the benefit of Florida’s electric utility
customers.

In summary, the majority view in this docket has the effect of
raversing an important decision on which these and other parties
have relied. It alsc has the effect of undermining the
Commission’s policies of encouraging competition in the wholesale
generation segment of Flozida’s electric utility industry.




ORDER NO. PSC-3897-1437-FOQF-EQ
DOCKET NO. 961477-EQ
PAGE 21

2 T EE v

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearzring or judicial review ¢f Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedurzes and time limits that apply. This notice
should not be conatrued to maean all requests for an administrative

hearing or judicial review will be granted or result in the relief
sought,

Mediation may be available on a case-by-case basis. If
mediation is conducted, it does not affect a substantially
interested person’s right to a hearing.

The action proposed herein is preliminary in nature and will
not become effective or f£inal, except as provided by Rule 25-
22.029, Florida Administrative Cocde. Any perscn whose substantial
interests are affected by the action proposed by this order may
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the foxm provided by
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399~

0850, by the close of business on Racamber S. 1997.

In the absence of such a petition, this order shall become
effactive on the day subsaquent te the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandened unless it

satisfies the foregoing conditions and is renewed within the
specified protest pericd.

If this order becomes {final and effective on the date
described above, any party substantially affected may request
judicial zeview by the Florida Supreme Court in the case of an
electric, gas or telephone utility or by the First District Court
¢of Appeal in the case of a watery or wastewater utility by filing a
notice of appeal with the Director, Division of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the pppropriate court. This filing must be completaed
within thirty (30) days of the effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
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notice of appeal must be in the form specified in Rule 9,900(a},
Florida Rules of Appellate Procedure.
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pricing mechanism for energy
pPayments to qualifying
facilities complies with Rule
25-17.0832, F.A.C., by Flerida
Powes Corporacion.

The following Commissioners participated in the dieposition of
this matter:

SUSAN F. CLARK, Chairman
.. J. TERRY DBASON
JOE GARCIA
JULIA L. JOHNSON
DIANE K. RIBSLING

In 1991 and 1992, Florida Pewer Corporation (FPC} entered inke
eleven negotiated cogeneration contracts with various cogenerators.
Those concractce provide approximately 735 megawvaccs (MH) out of
approximately 1,045 MWe of cogenerated capacity that FPC will have
on its system by the end of 1995. The nagotiated contractas in

- YJuestion are between FPC and the following cogeneracors: Seminocle
Fertilizer, Lake Cogen Limited, Pasco Cogen Limifed, Auburndale
Power Partners, Orlando Cogen Limited, Ridge Generating Statien,
Dade Councy, Polk Power Partnere-Mulberry, Polk Power Partnerw-
Royster, EcoPeat Avon Park, and CFR Bicgen.

The contracts all contain the following provision, seccion
3.1.2: : )

Except as cotherwise provided in Sevtion 9.1.1
hereof, for each billing menth baginning wich
the Contract In-Service Date, the QF will
receive electric energy paymento based on the
Firm Energy Ccet calculaced on an hour-by-hour
basis as follows: (i) the product < Ethe
average menthly inventory chargecut price of
fue)l burned ac the Avoided Unit Fuel Reference
‘Plant, the PFuel Multiplier, and the Aveided
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Unit Heat Rate, plus the Aveided Unit Variable
Q&M, if applicable, for each hour chat che
Company would have had a unit with thege
characteristices operating: and (ii) during all
other houra, tha energy ccost shall be equal to
the As-Available Energy Cost.

This nprovision escablishes che methed to detexmine wnen
cogeneriators are eifitied to receive firm eneryy payments or zs-
available energy payments under the contract. The Commission
reviewad the 11 negotiated contracts and found tham ta be coac-
effective for FPC's ratepayers under the criteria established in
Rules 25-17.082 and 25-17.0832(2), Florida Administrative Code. ?
The informaclon the Commission received at that time wae based on
simplified aseumptions to arrive at the estimated energy payments.

Racently, FPC sCates, if revieved the operational ecatuas of
the avoided unit described in sectiom 9.1.2 of the contracts during
minimum  load cenditions. FPC determined that the avoided unik
wauld be scheduled off during certain minimum load houre of the
- day. On July 18, 1994, FPC notified the parties to the contracts
that it would begin implementing section 9.1.2, effective August 1,
1994. Prior.to that time FPC had paid ‘cogeneracors firm energy
prices at all hours.

Three days lacar, on July 21, 1924, FRC filed ad_pecitioen
sceking our declaratory statement thak section 9.1.2 of itse
negoktiated c¢ogeneration conkracts is consistent with Rule 2S5-
$7.0832(4) (b), Florida Administracive Coda. Rules 25-17.0832(4) (a)

and (b) provide:

(4) Avoidad energy paymaents. .
(a) For the purpose of this rule, avoided energy

costs asscciated with £ixm ecnergy sold to a utilicy
by a qualifying facilicy pursuant co a ucilicy-u
standard offer contract shall commence with the in-
service date of the avoided unit specified in the
cancract. Prior to che in-service dace of tha
avoided unit, the qualifying facility may eell ae-
available energy to the utility pursuant to Rule
25-17.0825(2) (a) .

' Sec Qrdar Na. 24099, {seued February 12, 1991 in Dockat Neo.
900917-EQ; ' Order No. 24734, issued July 1. 1991 in Docket No.
$104C1-EQ; Order No. 24923, issued Augustc 12, 1991 in Docket No.
910S49-EQ; and Order No. PSC-92-0129-FOF-EQ, iacued March 31, 1992
in Docket No. 90038131-EQ. *
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(bl To the extent that the avoided unit would
have been operated, had cthat unic been
installed, avoided energy costs associated
with firm energy shall be the energy cost of
thia uniz. To the. extent that the avoided
unit would not have been cperated, firm energy
- purchased from qualifying facilities shall bhe
treaced as as-available energy for che
purpeses of determining the megawatk block
size in Rule 25-17.082S5 (2)(a).
Several cogenerators petitioned for leave Eto intervens and
questioned whether the declaratory statement was the appropriate
procedure to resclva the isesua. In addition, in September 1994,
OCL, Pasco, Lake, Metro-Dade Countyr and Auburndale filed motions
to dismies on the. grounds that we do not have jurisdicticon to
caneider FPC‘a pecition. Also, asubdequent to the filing of FPC'e
petition, Pasco Cogen and Lake Cogen initiated lawsuits in the
state courts for breich of contract and declaratory 'judgment.

On Nevember 1, 1994, FBC amended its petition and asked the
Commisaion to detesmine whether ita implementation of gegction 9.1.2
is lawful under Section 366.051, Florida Stacuces, and consiaCentc
with Rule 25-17.0832(17(b}, Florida Administrative Code. FEC also
requested a formal evidentiary proceeding. Thereafter the
cegeraracaors filed additional motions te diemiss cthe  amended

peticion.

v On January S, 1995, we heard oral argument on the motiocna to
dismise filed in this docket and the moticne to dismise filed in
two other dockets imvolving cogeneration contracts. We have fully
considared tha merics of the motiona to dismige, and we find chal
they should be granted. OQur reasons for this decision are set out
below.

RECISION

In 1378, Ccngress enacted the Public Utility Regulatory
Policice Act (PURPA), to develop ways to lessen the country'se
depaendence on foreign oil and nacural gas. PURPA encourages the
development of alternative power sources in the form of
cogereration and omall power production facilities. In developing
PURPA, Congress ldentified three major obstacles that hindered the
developmedc of a strong cogeneration market. First, monopoly
electric utilitiew resisted purchasing power from other generation
euppliars inacead of building cheir own generacing unics. Second,
monopoly clecsric utilities could refuse to sell nueded backup
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power CO cogeneraktcers. Third, cogenerators arnd small power
producers ceuld be subject to extansive, expensiva fad-raf and
state regulation as electric ubilities.

FURPA contains eeveral provisiocns designed to overcoma chase
obatacles. Section 310(a) directs the Pederal Energy Regulatory
Commigeicn (FERC) to promulgate rules to encourage the develcpment
af alternacive gcurces of power, including rules that require
utilities to offer to buy power from and sell power to qualifying
cogeneration and emall power production facilities (QFs). Section
210(b) directe FERC to set rates for Che purchase of power from QFa
thac are just and recasonable to the utility’s ratepayezrs and in the
public interest., not discriminatory against QF’s, and not in excese
of the incremencal c¢asec. to che utilicy of alcernative eleccric
energy. Section 210{e} directs FBRC to adept rules exempting QFs
frem mest state and faderal utility regulaticn, and section 21¢(£)
directs state rogulatsry authorities to implemenc FERC’s rules.

FERC's regulations implementing. PURPA require utilities to
purchaee QF .pover ac a prica equal to the ucilicy’s full avoided
cost, " the. incremenzal costs to the electric utility of electric
entergy or capacity or both which, but for the purchase from the
qualifying facilicy c¢r qualifying facilities, -such utility would
generate itself or surchase from another source.” 18 C.F.R. o.
292.101(b} (6}). FERC's wvules also contain a provisioen that permikts
ucilicias and QFa to negotiace differenL provisiona of purchased
power agreements, ircluding price, as leng ao they are aL or below
a utilities' aveided cost. 18 C.F.R. 8. 232.301.

In cempliance with PURPA, Sectien 364.051, Florida Statutes,
provides - that Florida’s electric utilities ‘must purchase
electricity offered for sala by QFa, "in accordance with applicabie
law®". The astatute directs the Commission to establish guidelines
relating to the purchase of power or energy from QFs, and it
permits Lhe Commiseion Co sec racae at which a public utilicy muat
purchase that power cr encrgy. The statute does not explicitly
grant the Commission the authority to resolve contruct disputes
becween utilities and GFs. '

The Commigeion’'s implementation of Section 366.051 in codified
inn Rules 2%5-17.080-25-17.091, Florida Adminiscracive Coda,
*Utilities Obligaticna wizh Regard to Cogenerators and Small Power
Producera”. The rules generally reflect FERC's guidelines in Lheir
purpode and dcope. They provide cwo ways for a utilicy to purchase
QF energy and capacity; by means of 3 standard offer contract, or
an individually acgectiated power purchase contract. See Ruleg 25-
17.082(1) and 25-17.08#32. The two Cypas of contracts are treated
very differently in cur tules. TRe rules require utilities to
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publish a standard offer contract in their tariffs which we must
approve and which must conform to extansive guidelinea regarding
for .example, determination of aveoided unite, pricing, costi
effectiveness for cost recovery, avoided energy payments
ilncerconnaction, and insuranca. Utilicies musc purchase tiré
energy and capacity and as-available energy under standard offer
contricts if a QF signs the contract. A utility may not refuse to
accept a standard offaer contract unlese Lt petitiocns cthe Commission
and provides justification for the refusal. See Rule 2§-
17.0832(3) (d), Plorida Administrative Code.
In contrast, our rules are more limited in their treatment of
negotiated contracts: Rule 25-17.082(2), Florida Adminiscrative
Code, eimply encourages utilities and QFs to negotiate contracts,
and providee .the criteria the Commiseion will consider when it
determines whethar the copntract is prudent for cost recovery
purposes. Rule 25-17.0834, *Sectloment of Disputes in Concract
Negotiaticne®, imposes an obligation to negotiate cogeneraticon
contracts in good £aith., and provides that either party to
negoctlations may apply Co the Commission for relief if che partiaes
cannot agree on the rates, terms and other conditions of the
contract. The rule makes no provision for resolution of a dispute
once the conzract haa teen executed and approved for coet recavery.

We use certain standard offer contract rules as guidelines in
determining the costc-effectiveness of negeciataed contracta.for cosg
recovery purposes, but we have not required any etandard provisions
to be included in negotiated contracts. In Docket No. 910603-EQ,
we gpecifically addreseed the iseue of escandard provieions for
negotiated contracts. In that docket the cogenerators urged us to
prescribe certain standard provisions in negotiated contracts and
prohibic otker provisicons, like regulacory ourk claugsees. In Order
Nc.25653, issued February 1, 1992, we said:

We will not prescribe standard proviaicns in
negotiated.contracts, because negotiated contriacts
are just that --peggtistad contracts. Standardized
provisions are npot necessary ia negotiaced
corntracts, and they can impair the oncgotiating

procese.

‘Rule 25-17.0834, Florida Adminiotracive
Code, provides a remedy to QFs when a utility daocs
not negociate in geed faith. If a ucilicy insiacs
on an unrecasonable requirement, QFe are free to
petition che Commission for relief. . . .
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Standardized terms in negotiated contracts
could impalr negetiating flaxibility to the
detriment of the utility and the QF. As Witness
Dolan stated, "[e]ven if guidelines and standards
at a given time did raflect che parties-
perceptions, guidelines and standards cannct be
mecdified easily or quickly in response to changes
in conditicnsa that bear on the riskasa and benefits
of the transaction”. Standard terms thakt euit the
needs of some parties will not euit the needa of
othar QFs wishing to negoclate coantracts. Even in
thia docket, the QFs do not agree as to which Zerms
should be standardized. . . . It is clear frcm the
differing opinicne that negptiated contracts should
not corntaia standard provisicons.

QOrder No. 25683, p. 7

Thie rather lengthy discussion of the scatutes and regulations
demaonscratas that PURPA and FERC’'e regulaCions carve out a limiced
role for the states in the regulation of the relationship between
utilities and qualifying facilities. States and their ucility
commissions are diractad o encouraga cogeneraLion, prov-d. a meang
by which c<ogenerators can sell power to utilities under a state-
controlled centrac: if they are unable to negotiane a power
purchase agreemenc, qQnccurage Cha negotiaction process,  and review.
and approve the terme of negotiated contracts for cost recovery
from the utilities’' ratepayers. That limited role doee not
ancompass continuing csncrol over the fruits of Lkha negotiation
process once it has been successful and the contracts have been
approved. As Auburndale’s attormey pointed out in oral argument,
PURDA and FERC'@e requlationa are nac <designed co open the daor to
scate regulation of what weuld otherwise be a wholesale power

cransaction.

While the Commission controls the provisivns of standard offer
contracts, we do not exercise similar control over the provisions
of negotiated contracta. Wa have intaerpreted the provieions of
ccandard offer c¢ontracts on several occasions.? but we have not

m;m-mwmw -Gen’ 3 ) Stausgent

i
i E g:iﬁa._m_;mm.order No.
24333. :.aeued Apt:.] 9, 4.931 Dccket'. No. 900517 -BL; _In_gg__w
M@;w

wm}il m;g,;ﬂ_ Orde. No. 24729, iesued July 1, 1991,
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interprated the provisions of negotiated concracets. See Docket No
840438-2T, : iz E -
ar b2 i o

Order No. 14207, isaued March 31, 1985, where we refused to
canstrue a paragraph of che agreement that concerned renegotiacion
of contract texrme. There we said that while we could interpret cur
cogeneration rules and decide that the new rules did net apply to
preexisting cantracts, matters of contractual intarpretacion were
properly left to the civil courta. Our Conaerv decision, while not
controlling here, does lend support to the proposition that we have
limiced our invelvemenc in negotiated contracte to the contract
formation process and cost reccvery review.

~_The weight of authority from ochar stices that have addressad
similar issues supports this position. See, eg. Affion Energy. iInc
v. ldaro Power Cq., 729 P.2d 400 (Id. 1986); DBates Pabrics, Inc.

¥, PUC, 447 A.2d4 1211 (ME. 1992); Earaech v - Pennavivania Public
Ueilirv Cemmiseion. S46 A.2d4 1296, reapraumcpt depied, S50 A.2d 257
(1988); - Exic Asgociates - Patition for i Declaratory Ruling that

w -

zati ‘ ' , Case 92-E-0033, N.Y. PUC LEXIS S2
(Marcr 4, 1992); 1o j i 4

1 7 i i 52 = , 1855 WL 44a%7
(3rd Ciz. (N.J. 19395); rat] i v, Ni
Dower akicn, Case No. 92-CV-14112 (N.D.N.Y. 199%3).

The facta vary in these cases, but Che ganeral cansansus. anpears ta
be thaz under faderal and state regulation of the relationship
batween utilities and cegenerators, state commiseions should not
- Jenerally resolve contracrual diapuces over the interprecation of
negotiated power purchase agreements once they have  been

established and aporoved for cost recovery.

I» Afzon. Supri., idaho Power Company (Idaho Power) and Aften
Energy, Inc. (Afton) had negotiated 3 power purchade agreement that
includad two payment optiana far the purchase of firm energy and
capacizy. The optiens were ccnditioned on the Idaho Supreme
Court’s decerminaktion whether the ldahc commiseion had authority Lo
order Idano Power te negoclace an agreement with Afeon or dictace
termo and conditions of the agreement. When the Supreme Court made
its decision, Idaho Power petitioned the Commission to declare thac

Dockez No. 900383-EQ; & 4! ! g suss
:‘ : ! ] - - !- ,I m "E. [] E
commitied cacaqity smount by cogenerators, Order No. 21548S, iasued
July 19, 1989, Docke: No. 8830453-EQ: In pr=: Petition for
Declaratory Statemenc wv_Wheelabrator Nowxch Broward, Ing., Order
‘No. 23110, issued June 25, 1990, Docket No. 900277-EQ.
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the lesser Payment cption would be in effect Th isei
_erf . e Comm
diagiucd the p_e:i:.\.an, helding thac the petition wae a :eque:::.;::
:g. xnterpreianon of the contract and that the district court was
e proper forum Lo interpret contracts. The Ida
upheld che Commissicn’e dacision. =59 DR G

In Exie Asgcciites, supra.. the New York Public Servi
Commiasicn was askad by the cogenerater tao daclare :ha:w;::
negotiated purchiased power agrecment was still in cffect even
though the wutility had cancelled the contract because. the
cogererator had failed . to poet a depoeit on time. The Commiselon
stated, at page 127:

rie’'s petition will not be granted.
Surisdiction under the Public Ueility Regulatory
Policies Act of 1378 (PURPA) is generally limited
to supervision of Lhe contract formation process.
Once a binding contzract is finalized, however, that
juriediezion ie usually at an end.

We will not generally arbitrate disputes
tetwveen ucilitiesa and davelopera over the meaning
cf contract terms, because such questions do not
involve cur zuthority, under PURFA and PSla6é6-c, to
order utilicies to entaer inco concracts. Requestas
*a arbitrate disputes are simply beyond our
jurisdiction, in mocet cases.

. . Brie has not justified a departure from the
policy of declining to decide breach of contract
quastiona, or idencified a scurca for the auchoricy
to exercise jurisdiction over such issues.

FPC haas asked us to detarmine if its implementation of the
pricing provision is lawful and consistent with Commissdion Rule 25-
17.0832(4). Florida Administrative Code. We beliéve that FPC's
request is raally a requeet &o interprec the meaning of cthe
contract term. FPC is not asking us Lo interprét the rule. It is
asking us to decide that its interpretation of the conktract’'s
pricing provision is correct. Wa believe chat endeavor would bae
inconsistent with the intent of PURPA ta limik vur involvement in
negotiated contracts once they have been established. Furthermore,
we agree with the ccgeneracoras chat the pricing methadolegy
outlined in Rule 25-17.0832(4), Florida Adminiscrative Code, is
intended to' upply to scandard offer concracta, not negotiated
contricts. We have clearly eaid chat we would not require any
standard provigicne, pricing or otherwise, £for negotiated




ORDER NO. PSC-95-0210-FOF-BQ
COCXET NO. 940771-2Q
BAGE 9

contracta. Therefore, whether FPC’s implemantation of the pricin

provi..sicn ia consiatent wich che rule is really irrelevant to chg
partiecs’ disputc cver the meaning of the negotiated provision. In
this cage, we will defer to the courts to resclve that dispute. We
note however, chat courta have ths diseretion £o refar matters co
us for consideratien to maintain uniformity and to bring the
Commiseion’s specialized expertise to bear upon the issues at hand.

We disagree with FPC’'s proposition that when the Commiseicn
issues an order approving negotiated cogeneration contracts feor
coet recovery, tka coantracts themselves become an order of the
Commigeion that we have continuing jurisdiction te interpret. It
is true that the Supreme Court has determined that territorial
agreemants merge inco Commiseion orders approving  tham, but
territorial agraements are not valid commercial purchased power
contracts. They ars otherwise unlawful, anticompetitive agreements
hat have ne wvalidicy under thae law uncil we approve chaem.
Furthermore, texrritcrial agrecments involve the provision of retail
alecktric gervice cver which we have exclusive and presmptive
authorizy. As explained above, wve do not enjoy such authoricy over
QFs or their negotiaced power purchase contracts.

Under cartain circumstances we will exerciese continuing
regulatery supervision over power purchiases made pursuant to
negctiated contrac:s. We have made it clear that we will not
ravisit our coet recsvery determinacions absent a showing.af fraud,.
misrepresentation cr miscake;? but if it is determined that any of
those facta existed when we approved a cantract for cost recovery,
Je will review our inicial decision. That power has been clearly
recognized by the parties through the "regulatory ¢ut” provisicno
of those contracta. We do not think, however, that the regulatory
out provisions of negaciatad concricta somehow conter cantinuing
responsibility or authoriLy to resolve contract incterpretation

dispuLkes. Our authority derives from the statutes.
1 mmiaaian, 496 So0.2d 116 (Fla.
1986). It cannot bBe cenferred or inferred from the provisions of

a2 eontracet.

For these reascns we find that the motions to diomiss should
Be granted. PFPC’s pecition fails to set forth any claim thatc che
Commission should resolve. We defer to the courts Lo ansgwar the
question of coentract interpretation raised in thie case. Thua,
FBC's petition is dismiseed.

& See \Dockes No. 910403-EQ. In Re;: Implementation of Rulen
25-17.080 thraugh 25-17.09%1 . Flarids Adminiscracive Cade, Order No.

25468, ieeued February 3, L19%2.
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It ia therefore

_ ORDERED by the Florida Public Service Commission that the
Motiona to Dismiss filed by lake Cogen Limited, Pasco Cogen
Limiced, Auburndale Power Partnera, Orlande ngon Limited, and
Metro Dade County/Montenay are granted. Florida Pcwer
Corporation’s Petition is dismissed. It is further

ORDERED that this dockat is hereby closed.

By ORDER of the Florida Public Servicae Commiseion, this J_'ﬁ_;h
day of F.:hm:x 139%.

ls/ Blapca S. Bayd
BLANCA S. BAYS, Directer
Division of Records and Reporting

Thios is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-904-488-8371,

(SEAL)
MC3
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The Florida Public Service Commission is required by Section
120.591(4), Florida Statutes, to opotify parties of any
adminiscracive hearing or judiclal review of Commiseion ordera thac
is available under Sections 120.57 or 120.68, Florida Statutea, ae
well as the procedures and time limits that apply. This notice
ahould. not be conscrued o mean all requests for an adminiscrative
. hearing or judicial review will be granted or result in the relief

sought.

Any party adversely affected by the Commission’s final action
in this matter may request: ) reconsideration of the decision by
filing a moticn for raecocnsideration wirth the Director, Diviaion of
Records and Reporting within fifteen (18) days of the issuance of
this order in the form prescribed by Rule 25-22.069, Florida
Adminietrative Code: or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
Firet District Court of Appeal in the case of i water or ecwer
utilicy by filing a notice of appeal with the Dirsctor, Divieion of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within chirty (30) days afcer the issuance of this order,
purauant to Rule 9.110, Florida Rules of Civil Procedure. The
notice of appeal must be in the form specified in Rule 9.3%00 (a),
Florida Rulea of Appallara Procadura.

-
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THEI TLORIDA PUBLIC SZRVICE COMMISSION

In re: Petition for Approval of
Contracts for Purchase of Firm Capacity
and Energy by Plorida Powver Corporation

DOCKET NO. 910401-EQ
ORDER NO. 24734

el R WY

ISSUED: . 1-1-91

The following Comnissioners participated {n the disposition of
- this matter: .. o _ -

THOMAS M. BEARD, Chairman
J. TERRY DEASON
BETTY EZASLEY
GERALD L. GUNTER
MICHAEL McX. WILSON

NOTICE OF PROPOSED AGENGCY ACTION
ORDER APPROVING FIEM CAPACITY AND ENERGY CONTRACTS

BY THE COMMISSION:

vt e nseeeraNOTICE.. i8 .. hereaby... given...by.-the-. Florida- Public-- Service -
- Commzission that the action discussed herein is preliminary in
nature and vill become final unless a person vhose interests are
advaersely affected flles a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Adainistrative Cods.

BACKGROUND i
On January 11, 1991, Florida Pover Corporation (n'c) solicited
pover through a Request for Proposal (RFP) from those prospective
Qualifyl Pacilities (QFs) that had previously indicated their

interest in selling tira capacity and anargy to FPC fros proposed
projects: with an in-service date no later than December 1, 1993.

In response to its request FPC received thirteen proposals
fron prospective QFs. FPC retained a consultant froa National
Econonic Research Assoclates, Inc. to help evaluate the proposals.
Two proposals vere eliminated based upon the lack of development
maturity. A third project vas eliminated because of the pricing
risk associated with the proposed fixed capacity and enazgy
payments. The consultant ranked the remaining ten projects in
order of preferance. FPC selected the folloving eight projects
from this group:
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BROJECT COMMITTED COMMITTED ON-RPEAX  CONTRACT
EUEL TYPE § CAPACITY  CAPACITY FACTOR  DATE OF
LOCATION | THE OF

Dade County 43 MW 83t November, 1591
Municipal Solid waste
Miami

El Dorade Energy 103.8 MW 92% January, 1991
Natural Gas ,
Auburndale

Laxe Ccgen Limited 102 MW 0% August, 1§93
Naturzl Gas
Umatilla

Mulberry Energy 72 MW $0% January, 1993
Cempany, Inc.

Orimulsion

Bartow

Orlande Cogsn 72 MW - 90% January, 1994
Linited L.P.

Natural Gas

Orlande

Pasco Cogen Limited 102 MW 90% August, 1953

-y el o to-—---ﬁ.igiﬁ-f‘ra.c'-.ﬁ.w- SR WA D P iy WA WY ¢ B et o A B g U UL P I VO PR N P 800 0568 © O 8

Dade City

Ridge Generating 36 MW 85% January, 19954
Station Limited : -

Partnership

Agricultural & Wood Waste

Polk County ‘

Roystar Phosphates 28 MW 85% Deceﬁbc:, 1993
Waste Heat from '
Processing
Palnetto - .
ERC'S ADDITIONAL CAPACITY NEEOS

The eight negotiated contracts tctal 559 MW of capacity. If
a utility vers to construct this amdunt of capacity itself, it
would have to coze before the Comnission wvith a petition for a need
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determination. Tha capacity FPC has contracted te e:
v however, is made up of small projects with a Ms;thfé
than 75 MW each, and the projeacts are thus not large enough to 7.
vithin the jurisdiction of the Florida Power Plant Siting Ace.

The QF projects are projected to avoid the FPC's 1591 need
300 MW of coal and 150 MW of combustion turbine capacity
identified in Docket No. 910004-EU, the Annual Planning Hearir
(APH) . The 1991 nead for 450 MW of capacity is di{fferent from ¢
Standard Offer need identified in the same docket. FPC identifie
an 80 MW combustisn turbine unit with an 1997 in-service dats fe
its Standard Offer contract.

In the raquest for proposals, FPC gava ths QFs a choice o
coal unit or combustiorn turbine unit pricing. All eight QFs chose
the ccal unit price. FPC naintains that the prices associated with
the eight contracts are below the price of the 450 MW of coal-fired

; generation. FPC also maintairs that the contract prices are below
T the price associated with tle 300 MW coal and 150 MW combustien
turbine. On a ‘present wvorth basis, wusing FPC's planning
assumptions, tha 450 MW of coal capacity has total fuel and
capacity costs very closse to the 100 MW coal and 150 MW combustion
turbine option. FPC's projections indicate that beginning in 2008,
a ccal unit's total avoided costs (capacity and fuel) fall below. a-
combustion turbine's total avoided.cost-om-x"nét present value

basis,...Since. the terms 6f all eight contracts extend beyond the

cremme=semTJear 2008, FPC states that it considers the contracts to avoid part
of the 450 MW of coal-fired gensration.

In addition to thes eight contracts, PPC signed two other
centrasts egainst their 1991 need, one with Seaincle Fertilizer (47
M) and one with PEcopeat (36.%5 MW). Ths SemifRols Fertilizer
contract vas approved in Order No. 24099. The Ecopedt contract is
presently awvaiting Commission approval.

The %59 MW of the negotiated contracts and the 83.5 MW
associated with the Seninole and Eccpeat contracts exceed FPC's 450
XWw need identified in their 1990 Facility Plan. FPC states that
the excass capacity vill cover present qualifying facilfity projects
that may not come to fruiticn. For axanmple, FPC believes that its
tve contracts vith the Corperation for Future Resources, which
total 74 MW, are doubtful and =may nat perform. Alse, Pinellas
County and Seneral Peat have requested in-service delays of one to
tvo years for projects totalling 196 MW. FPC states that it
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negotiated contracts for the excess capacity because it is in :
of capacity immediately, and would not have time to acquire mor
capacity to raplace any contracts that 2ight not perform. F:
vinter reserve margin for the 1591-195% period ranges from 7.1t
10.8% without the eight QF contracts and 7.7% to 17.6% with éne
contracts. R .- v

FPC's need for additional capacity identified in its 1
Arnual Planning Hearing has increased considerably in its curr
1991 expansion plan. The 1989 plan identified a need for 260 Mw
combustion turbine capacity with a 1995 in-service date. -
current 1991 plan identifies @ nheed of 4350 MW with a 1591 :
service date.

FPC maintains that the additional need is a result of th-
factors: oo

1) Higher Demand

FPC's dezand and anergy is higher than projected because
FPC's  forecast  underestimated customer growth,
underestinated per capita energy usage, and
overestinatad per customer dezand reductions from
conservation and load managezent prograzs.

B AN e b AL emita
-, ‘o - R e, g P W et VN S
Famet o v SO0 s am e gta SRR

ot mssnesee s SRR aNged 1t method of modelling emergency assistance.

The old 3zsethod of modelling edergency assistance
overstatad the reliability of rpC's svstem, and thus
reduced the apparent need for capacity.. By nors
accurately modelling emargency assistance, ¥pC's plan
shoved an accelerated need for capacity in 1991.

FPC's old method of nodolling energency assistance did
not consider the tie~line limitation of 3200 MW into
Florida. The Company previcusly modeled the Peninsula
and Southern as one assistance area with no transmission
constraints betwesn Southern and the Peninsula. The
affect was to assune that FPC cculd receive assistancs
from Southarn as long as it had capacity available,
wvhether or not the capacity could be transmitted to FPC.
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Now, FPC's model accounts for the limitation on the tie-
lines by mcdelling the Peninsula as the assistanca area

and by modelling Southern as a 2,800 MW unit in the .
peninsula (3,200 MW . interface capacity uminus FPC's firm
purchase of 400 MW). This new nmodelling technique recognizes
the limitations in transmitting capacity betveen the Southern
Company and Plorida, and results in a xore accurate
Treprasentation of FPC's reliability.

3} lower Assistance From Peninsular Florida Utilities

Because the paninsular Florida utilities Have experienced
higher than anticipated loads, they have less capacity
available to sell FPC on an emergency basis.

As a result of these changes, the FPC Loss of load Probability
(IOLP) has increased, thereby acceslerating FPC's neasd into 1991.

_CONTRACT TERMS AND CONDITIONS
The negotiated contracts considered here contain several terzs

and conditions that are relatively unique. The unigue terzs and.
cauitiou ‘vr'!‘ -‘d‘g‘..gimg. mlw.-.n.“‘ﬁmn-..-.‘.hc-‘_-,-q- s %

s e e RS ot 5

Security guaranties

~ Within sixty days after the contract approval date, the QF
shall post a Conmpletion Sscurity Guarantee of $10 per XW of
Coumitted Capacity or $1,000,000 per 100 MW to ensure completicn of
the QF facility in a timely fashion. The contract agraszment vwill
terzinate if the completion sacurity gquarantes is not tendered in
a timely fashion. IFPC will refund to the QF any cash completion
security guarantee if the facility achieves commercial in-service
at or prior to the contract in-servica date. ,

WA e SR e

The negotiated contracts contain an Operational Security
Guarantee of $20 per XW of committed capacity or $2,000,000 per 100
M# to ensure tinely performance by the QF of its obligations under
the agreaeient. 7The cperitional security guarantse nust be cash or
suitable lettar of credit, and terminates with the term of the

agreazent.
A




SROZR NO, 247134
JITKIT NO. 510401~EQ
PAGE 6

Changes in Committed o

For the period ending one year {mmediately after the cont:
in-service date, the QF may, on one occasion only, increase
decreass the committed capacity by no more than 10%. After the
year period, and throughout the term of the agreement, the QF =
decrease its committed capacity by up to 20%. The QF will
charged a penalty if it provides less than three years notice
a decrease in capacity occurring one year after the in-serv
date. The capacity payment will be prorated to the new capac:
mountt' o opgza @ © . o060 . hew - BN . o 0

Sapacity and Energy Pavmants

The negotiated contracts allev the QFs to receive a month
capacity payment Dbasad on the valus of the committed capaci
factor during the month. The respective payment streams for t
QFfs are based on their committed on~peak capacity factors (83
93%). See appendix 2. FPC's avoided coal unit used for prieci.
these contracts contains a 83% con-peak capacity factor. T
payment straanm 6f the contracts vith capacity factors above 83% a:
increased by their committed capacity divided by 83% (ex. 90/83
1.084%) to raflect the additional value of higher availability ar
reliskility to FPC. The contracts also include a capaci:
perforzance adjustzent which will decreazse tha capacity payment i
the event the monthly on-peak  capacity  factor..is  belew  th

e amen e w. T €SPOCEive.- contractual mininunl amount but greater than or equal t

-

5¢%. No capacity payrment will be nade if the on-peak capacit
factor falls below 50%.

Beginning wvith the contract in-service 'dato. the QF wil.

- - -raceive eldctric snergy payments based upon the firm enargy cos:

calculated on an hour-by-hour basis as follows: (i) the product o:
tre average monthly inventory chargeout price of fuel burned at the
Aveided Unit Fuel Reference Plant, the Fusl Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit variable Q@ & M, if
applicabla, for each hour that tha Company wvould have had a unit
vith these charactaeristics operating; and (ii) during all other
hours, the anergy <ost shall be egqual ¢o the as-available energy
cost. There is also an hourly performance adjustmant to the energy
payment which provides an incentive to ths QF to operate in 2
nanner sinilar ta the operation of the avoided unit.
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Events of Defayls

The negotiated contracts permit the QF to delay cozzercial
cperation by up to 90 days beyond the Contract In-Service Date with
the payment of $0.15 per XW or $15,000 par 100 MW per day of delay,.
If the Operational Security Guarantae is not tendered on or before
the applicable due date the QF is in default.

If there are delays in commercial in-service, the Negotiated
Contract requires renegetiations to begin at least thirty days
prior to termination if the QF has commenced construction and is
net in arrears for monies owved to FPC.

Interconnection Formats

Three interconnection formats were used as the basis for all
eight negotiated contracts. All eight QFs are located south of
FPC's Central Florida Substation, therefore FPC did noz have to
scquire additional intarface capacity. The contract format used
for each contract is summarized below: :

1. Interconnected anad Non-Intercennected:

P A L L

PYE S PR

L T A e

[y ey L P R AL AL A ? wy vy !1:. Der.dd o!n'rw B et v segmam WS, o
- Ridge Ganerating Station Limited Partnership

These WO contracts use the Lase contract
format vhich permits the QF ts cithar be
directly interconnected to the company or to
be intarconnected to a transmission service
utility which provides vhaeling ssrvices. The
tvo QFs vho have sealected this format have
facilities which will be located close to
FPC's systaa but they may slact to vheel.

Z. Interconnected

- - Lake Cogen Limited
- Mulberry Enargy Ccspany, Ine.
- Orlando Cogen Limited
- Pasco Cogan Limited

This contract version is for the QFs directly
interconnected to FPC, :
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. Non=Interconnected Versicn

= Dade County
= Royster Phosphates, Inc.

This contract version is for the QFs that will
wheel their pover through a transmission
service utility.

W

Under the provisions of Sections 25-17.082 NS 25-17.0832(2),
Florida Administrative Code, ve grant Florida Pover Corporation‘s
petition for approval of the eight negotiated QF contracts
discussed above. Seaction 25-17.082, Florida Administrative Code
requires electric utilities to purchase electricity produced and
sold by qualifying facilities at'ratas vhich have been agreed upen
by the utility and qualifying facility, or at the utility's
published tariff —rats. . Section 25-17.0832(2), Trlorida
Adainistrative Cods states that in reviewing a negotiated firm
capacity and energy contract for purposes of cost recovery, the
Connission shall consider the following factors:

a. Whether tha additional firm capacity and

TITTrmmmmmsemmne TS reneigy (87 nddded by the purchasing utility and> - o

by Florida utilities . from a statevide
parspective;

. .b. Whather the presant vorth of the utility's payments for
fira capacity and energy to the QF over the life of the
contract is projected to be no greater than the presant
vorth of the year-by-year deferral of the construction
and cperation of a generating.facility by the purchasing
utility over the life of the contract, or the present
warth of other capacity and energy costs that the
contract is designed %o avoid;

c. '~ Wnether,” to ths extent that annual firm capacity and

energy paymants made to the QF in any year exceed that

- year's annual value of defarring the constructicn and

operation of a ganerating facility, or other capacity and

energy related costs, the contract contains provisions to

ensura repayment of the aacunts that exceed that year's

value of daferring the capacity if the QF fails to

\ deliver firm cajacity and enezgy under the terms of the
contract; and
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4. Whether, considering the technical reliability, viabiliey
and financial stability of the QF, the contract contains
provisions te protect the purchasing utility'’s ratepayers
if the QF fails to deliver firm capacity and energy under
the terms of the contract.

Heed For Fowver

It is wvith certain ressrvations that ve approve contracts
ancunting to 642.5 MW (including Seainole and Ecopeat), wvhen Fpc
has only identified a need for 450 MW. We do not beliave, 2s a
general rule, that utilities should sign up more capacity than they
need. There ars, hovevar, certain circuzmstances which support such
an action in this casse. 7IFPC's need is immediate and they cannot
risk obtaining less than 450 MW because of possible QF defaults or
delays. Also, FPC's need is probably greater than the 450 MW thaey
identified in thair 1990 plan because that plan did not anticipate
recently requested dalays in existing QF projects, or .the
anticipated one-year dalay in FPC's 500 kV transmission lins.

In the event that all QF projects do coze on~line as agreed,
and TPC has excess capacity, FPC can reduce its purchase from
Southern Company by 200.XW. in. 1994  and -delay "or ~“cancel the

—me =i - congiruction of 1993 combustion turbines to mitigate any harmful
effect to its ratepayers.

Furtherzore, FPC neads to purchase capacity and enargy froa
the QF's to maet reliability and reserve margin requirezents. The
purchases will contridute to maintaining a loss of locad probability
of less than 0.1 days per year. The capacity provided by the QF's
vill improve the loss of load probability for the state, and thus
contribute to the capacity needs of the state.

gost-Effectivenass

The analysis provided by FPC with its petition indicated that
the present value of :its payments <¢ each of the QFs for firm
capacity and energy w:/f be no graater than the present verth of
the value of a yeav *:-,far deferral of FPC's avoided costs. The
analysis shoved a p-ese~t worth savings of $42,516,772 compared t°
FPC's full avoided .c3ts for the eight negotiated centracts. FPC'S
avoided costs zre darived from 1its 1991 need for 450 ¥W of
pulverized coal and combustion turbine capacity.
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At the time the petition for approval was filed
the process of updating the X factor associated wi:h'iizca
_cost. Since that time FPC has complated its update of the K -
and recalculated ‘-3 avoided costs accordingly. Aceording :

- revised figures : ‘v~ed by FPC (Appendix 1), the
savings of the ei ‘tracts have increased to s‘ffggg?:b
our approval of . tracts is still appropriate, sinc
present worth savings, <ompared to FPC's full avoided costs
increased. ,

Sequrisy for Early Pavments

None of the eight QF's wvill be paid early capacity pays:
and therefore, there is no need to establish a capacity c:
account to ensure repayment of capacity payments exceeding
year's value of deferral. .

Sescurity Against Defayult

The contract contains security to protect FPC's ratepayer
the avent a QF fails to deliver firm capacity and energy
it i s s o me. TG ivEd i Lhe ~-cONtTACE - »- The * CONtrast -'contiins  seve
perforsance milestone dates wvhich, if not achiaved, would pe:
FPC to terzinate the contract.

SOHCLUSION .

We £ind that the negoetiated cogeaneration cantracts hetveen .
and Dade County, El Dorado Energy, lLake Cogen Ltd., Mulberry Ene
Co., Crlando Cogen Ltd., Pasco Cogen Ltd., Ridge Generation s
Ltd., and Royster Phosphates are viable generation alternati-
because:

1. The capacity 13 energy generated by the facilities
nesded by .nd Florida's utilities;

2. The conir:zto3 appcar' to be cost-effective to FPC
ratepayers;
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3. FPC's fatcpayc:s AT& Teasonably protected froa def :
the QFs; and P efault by

4, The contracts neet all the requirements and rules
governing qualifying facilities.

It is therefore

ORDERED by the Plorida Public Service Commaission that
the contracts are approvaed for the reasons set forth in the body of
this order. It is further

ORUERED that this Order shall baecoze tix;al unless an
appropriate petition for formal proceeding is timely filed herein.
It is further . -

ORDERED that this Order shall become final and this docket
shall be closed unleuss an appropriate petition fer a formal
proceeding is received by the Division of Records and Reporting,
101 East Gaines Streat, Tallahassee, Florida 32399-0870, by the
close of business on the date indicated in the Notice of Further
Procsedings or Judicial Raview.

evmmiami =i = w- By ORDER-of -the-Plorida: Public Service Commission, this _13° .
—_— day of Jaly , 1991 . e

( SEAL)

MCB:bvmi
0210401F.2ch

The'Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify oparties of any
adzinistrative hearing or judigial reviev of Cozmission orders that
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is available under Sections 120.57 or 120.68, Flerida Statutes, ag
well as the procedures and time limjts that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial reviev will be granted or result in the ralies
sought. .

The action proposed herein is preliminary in nature and vill
not become effective or final, except as provided by Rule 25~
22.623, Florida Administrative Code. Any parson vhose substantia}
interests are affected by the action proposed by this order may

. file = patition for @ formal proceeding, as provided by Rule 25-

-, Ny e P g

22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting at his office at 101 East Gaines Street, Tzllahassae,

rlorida:, 23-91 32399-0870, by the close of business en

In the absencea ¢f such a petition, this order shall becocme
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

: Ay objection or protest filed in this docket Dbefore the
{ssuancs date of this order is considered abandoned unless it
satisfies the foregoing conditions and s reneved within the
specified protest period.
-t ks SR GV i, T T T8 A S, el $ A PR SV i, B 0] W R oyt mR e i T Pl g iy g @ T e TR %8 LG
I£ this order . becozes final and effeactive on the date
described above, any party adversely affectad may request judicial
raview by the Florida Supreme Court in the case of an elactric, gas
or telephone utility or by the First District Court of Appeal in
the case of a vater or sevar utility by filing a riotice of appeal
with the Directer, Division of Records and Reporting and filing a
copy of the notice of appeal and the filing fee vith the
appropriate court. This filing must be completed within thirty
(30) days of the effective date of this order, pursuant to Rule
9.110, Florida Rules - 7 Appellate Procedure. The notice of appeal
zust be in the o= .pecified in Rule 9.900(a), Florida Rules of
Appellata Procedur- . _
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This Agreement ("Agreement”) is made and entered by and between Dade
County, a political subdivision of the State of Florida, having its principal place of business
at Miami, Florida (hereinafter referred to as the "QF"), and Florida Power Carporation,
a private utility corporation organized under the laws of the State of Florida, having its
principal place of business at St. Petersburg, Florida (hereinafter referred to as the
"Company”). The QF and the Company may be hereinafter referred to individually as a
"Party” and collectively as the "Parties."

WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purchase,
electricity to be generated by the Facility and made available for sale to the Company,
consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of the Execution Date;

and

WHEREAS, the QF will engage in interconnected operation of the QF’s
generating facility or with Florida Power & Light Company’s system (hereinafter referred
as the "Transmission Service Utility™) which is directly interconnected at one or more points

with the Company.

NOW, THEREFORE, for mutual consideration, the Parties covenant and

'agree as follows:




1.4 Avoided Unit Fuel Reference Plant means that Company unit(s)

whose delivered price of fuel shall be used as a proxy for the fuel associated with the
avoided unit type selected in section 8.2.1 hereof as such unit(s) are defined in Appendix
C.

1.5 Avoided Unit Heat Rate means the average annual heat rate

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix
C.

1.6 voided Unijt Vari means the variable operation and
maintenance cxpcf{sc associated with the unit type selected in section 8.2.1 hereof as it is

defined in Appendix C.
1.7  BTU means British thermal unit.

1.8  Capacity Account means that account which compiies with the

procedure in section 8.5 hereof.

1.9  Capacity Discount Factor means the value specified pursuant to

section 8.4 hereof.

1.10 Capacity Payment Adjustment means the value calculated pursuant
to Appendix C.

1.11 Commercial In-Service Status means (i) that the Facility is in
compliance with all applicable Facility permits; (ii) that the Facility has maintained an
hourly KW output, as metered at the Point of Delivery, equal to or greater than the
Committed Capacity. for a consecutive twenty-four (24) hour period or during the on-peak
hours specified in Appendix C of two consecutive days; and (iii) that such twenty-four (24)
hour period is reasonably reflective of the Facility’s day to day operations.

Y .3.




1.18 Coastruction Commencement Date means the date on which work on

the concrete foundation for the turbine generator begins and substantial construction

activity at the Facility site thereafter continues.

1.19 Control Area means a utility system capable of regulating its
generation in order to maintain. its interchange schedule with other utility systems and

contribute its frequency bias obligation to the interconnection.

120 Execution Date means the latter of the date on which the Company

or the QF executes this Agreement.

1.21 Facility means all equipment, as described in this Agreement, used to
produce electric energy and, for a cogeneration facility, used to produce useful thermal
energy through the sequential use of energy and all equipment that is owned or controlled
by the QF required for parallel operation with the interconnected utility.

1.22 FERC means the Federal Energy Regulatory Commission and any

SUCCessor.

1.23 Firm Epergy Cost means the energy rate calculated in accordance with

section 9.1.2 hereof.

124 Florida-Soythern Interface means the points of interconnection

between the electric Control Areas of (1) Florida Power & Light Company, Florida Power
Corporation, Jacksonville Electric Authority, and the City of Tallahassee and (2) Southern
Company.




1.33 Minimum _On-Peak Capacity Factor means that vajue which is

associated with the unit type selected in section 8.2.1 hereof as it is defined in Appendix
C.

1.34 MWH means one (1) megawatthour of electric energy.

1.35 On-Peak Hours means the lesser of those daily time periods specified
in Appendix C or the hours that the Company would have operated a unit with the

characteristics defined in section 9.1.2 (i} hereof.

1.36 Qn-Peak Capacity Factor means the ratio calculated pursuant to

section 8.3 hereof.

1.37 Qperational Event of Defayit means an event or circumstance defined
as such in Article XV hereof.

1.38 QOperational Secyrity Guaranpty means the depaosits or other assurances

as specified in section 13.3 hereof.

1.39 Performance Adjustment means the value calculated pursuant to
Appendix C, : -

1.40 Point of Delivery means the point(s) where electric energy delivered
to the Company pursuant to this Agreement enters the Company'’s system.

1.41 Point of Metering means the point(s) where electric energy made
available for delivery to the Company, subject to adjustment for losses, is measured.

1.42 Point of Ownership means the interconnection point(s) between the
Facility and the interconnected utility. '

i



ARTICLE [T EACILITY

3.1 . The Facility shall be located in Section 17, Township 53S, Range 40E.
The Facility shall meet all other specifications identified in the Appendices hereto in all
material respects and no change in the designated location of the Facility shall be made
by the QF. The Facility shall be designed and constructed by the QF or its agents at the
QF's sole expense.

3.2 Throughout the Term of this Agreement, the Facility shall be a
Qualifying Smail Power Production Facility.

33  Except for Force Majeure Events declared by the Facility's fuel
supplier(s) or fuel transporter(s) which comply with the definition of Force Majeure Events
as specified in this Agreement and occur after the Contract In-Service Date, the Facility's
ability to deliver its Committed Capacity shall not be encumbered by interruptions in its

fuel supply.

| 3.4 The QF shall either (i) arrange for and maintain standby electrical
service under a firm tariff; or (ii) maintain the ability to restart and/or continue operations
during interruptions of electric service; or (iii) maintain multiple independent sources of

generation.

3.5 From the Execution Date through the Contract In-Service Date, the
QF shall provide the Company with progress reports on the first day of January, April, July
and October which describe the current status of Facility development in such detail as the

Company may reasonably require.




requested; and provideg, fUrtNEr, (Nal WiE MidAuluLL CALCHMUL UL Sucn
date shall in no event exceed a total of one hundred and éighry (180)
days. Such delay shall not be considered a Force Majeure Event for
‘purposes of this Agreement.

4.2.2 Upon written request by the QF not more than sixty (60) days
after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF's
schedule, these three dates each may be extended on 2 day-for-day

basis for each day of delay so caused by the Force Majeure Event;

. provided, however, that the QF shall specifically identify: (i) each date
for which extension is being requested; and (ii) the expected duration

of the Force Majeure Event; and provided further, that the maximum
extension of any of these three dates shall in no event exceed a total
of one hundred and eighty (180) days, irrespective of the nature or
number of Force Majeure Events declared by the QF.

4.2.3 The Contract In-Service Date shall be extended on a day-for-
day basis for any delays directly attributable to the Company’s failure

to complete its obligations hereunder.

4.24 If the Contract In-Service Date is extended pursuant to sections
4.2.1, 4.2.2 or 4.2.3 hereof, then the Term of the Agreement may be
extended for the same number of days upon separate written request
by the QF not more than thirty (30) days after the Contract In-Service
Date.

4,25 The QF shall have the one-time option of accelerating the
Contract In-Service Date by up to six (6) months upon written notice
to the Company not less than thirty (30) days before the accelerated
Contract In-Service Date; provided, however, that (i) the QF shall

-11-




reasonable efforts to schedule outages and maintenance during such

times as are designated by the Company.

5.1.6 Comply with reasonable requirements of the Company regarding
day-to-day or hour-by-hour communications with the Company or with
the Transmission Service Ultility relative to the performance of this

Agreement.

5.2 The estimates and schedules provided by the QF under this Article V
shall be prepared in good faith, based on conditions known or anticipated at the time such
estimates and schedules are made, and shall not be binding upon either Party; provided,
however, that the QF shall in no event be relieved of its obligation to deliver Committed

Capacity under the terms and conditions of this Agreement.

ARTICLE VI: PURCHASE AND SALE OF CAPACITY AND ENERGY

6.1 Commencing on the Contract In-Service Date, the QF shall commit,
sell and arrange for delivery of the Committed Capacity to the Company and the Company
agrees to purchase, accept and pay for the Committed Capacity made available to the
Company at the Point of Delivery in accordance with the terms and conditions of this
Agreement. The QF also shall sell and deliver or arrange for the delivery of the electric
energy to the Company and the Company agrees to purchase, accept, and pay for such
electric energy as is made available for sale to and received by the Company at the Point

of Delivery.

62 The Committed Capacity and electric energy made available at the
Point of Delivery to the Company shall be (X) net of any electric energy used on the QF's
side of the Point of Ownership or ( ) simultaneous with any purchases from the

interconnected utility. This selection in billing methodology shall not be changed.

\
-13 -




7.3 After the one (1) year period specified in section 7.2, and except as
provided in section 7.4; the QF may decrease its Committed Capacity over the Term of
this Agreement by amounts not to exceed in the aggregate more than twenty percent
(20%) of the initial Committed Capacity specified in section 7.1 hereof as of the Execution
Date. Notwithstanding any other provision of this Agreement, if less than three (3) years
prior written notice is provided for any such decrease, the QF shall be subject to an
adjustment to the otherwise applicable payments (except as provided in section 7.4) which
shall begin when the Committed Capacity is decreased and which shall end three (3) years
after notice of such decrease is provided. For each month, this adjustment shall be equal
to the lesser of (ij the estimated increased costs incurred by the Company to generate or
purchase an equivalent amount of replacement capacity and energy and (ii) the reduction
in Committed Capacity times the applicable Normal Capacity Payment rate from Appendix
C. Such adjustment shall assume that the difference between the original Committed
Capacity and the redesignated Committed Capacity, during all hours of the replacement
period, would operate at the On-Peak Capacity Factor at the time notice is provided.

74  During a Force Majeure Event declared by the QF, the QF may
temporarily redesignate the Committed Capacity for up to twenty-four (24) consecutive
months; provided, however, that no more than one such temporary redesignation may be
made within any twenty-four (24) month period uniess otherwise agreed by the Company
in writing. Within three (3) months after such Force Majeure Event is cured, the QF may,
on one occasion, without penalty, designate a new Committed Capacity to apply for the
remaining Term; provided, however, that such new Committed Capacity shall be subject
to the aggregate capacity reduction limit specified in section 7.3. Any temporary or final
redesignation of the Committed Capacity pursuant to this section 7.4 must, in the
Company’s judgment, be directly atributable to the Force Majeure Event and of a
magnitude commensurate with the scope of the Force Majeure Event. Redesignations of
Committed Capacity pursuant to this section 7.4 shall not be subject to the payment

adjustment provisions of section 7.3.

\
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8.3 At the end of each billing month, beginning with the first full month
following the Con;ract In-Service Date, the Company will calculate the On-Peak Capacity
Factor on a rolling average basis for the most recent twelve (12) month period, including
such month, or for the actual number of full months since the Contract In-Service Date
if less than twelve (12) months, based on the On-Peak Hours defined in Appendix C. The
On-Peak Capacity Factor shall be calculated as the electric energy actually received by the
Company at the Point of Delivery during the On-Peak Hours of the applicable period
divided by the product of the Committed Capacity and the number of On-Peak Hours
during the applicable period. In calculating the On-Peak Capacity Factor, the Company
shall exclude hours and electric energy delivered by the QF during periods in which: (i) the
Company does not or cannot perform its obligations to receive all the electric energy which
the QF has made available at the Point of Delivery; or (ii) the QF's payments for electric

energy are being calculated pursuant to section 9.1.1 hereof.

84 The monthly capacity payment shall equal the product. of (i) the
applicable capacity payment rate; (ii) the Committed Capacity; (iii) the ratio of the
Committed On-Peak Capacity Factor to the Minimum On-Peak Capacity Factor; (iv) the
Capacity Payment Adjustment; (v) the Capacity Discount Factor of 1.00 and (vi) the ratio
of the total number of hours in the billing period less the number of hours during which
the QF is being paid for energy pursuant to section 9.1.1 to the total number of hours in

the billing period.

8.5  The Parties recognize that Accelerated Capacity Payments are in the
nature of "early payment" for a future capacity benefit to the Company when such
payments exceed Normal Capacity Payments without consideration of the Capacity
Discount Factor. To ensure that the Company will receive a capacity benefit for such
difference in capacity payments which have been made, or alternatively, that the QF will
repay the amount of such difference in payments received to' the extent the capacity

benefit has not been conferred, the following provisions will apply:
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ARTICLE IX:

9.1

8.5.5  The QF's obligation to pay the credit balance in the Capacity

~ Account shall survive termination or expiration of this Agreement.

ENERGY PAYMENTS

For that electric energy received by the Company at the Point of

Delivery each month, the Company will pay the QF an amount computed as follows:

9.1.1 Prior to the Contract In-Service Date and for the duration of
an Event of Default or a Force Majeure Event declared by the QF
prior to a permitted redesignation of the Committed Capacity by the
QF, the QF will receive electric energy payments based on the
Company’s As-Available Energy Cost as calculated hourly in
accordance with FPSC Rule 25-17.0825; provided, however, that the
calculation shall be based on such rule as it may be amended from

time to time.

9.1.2 Except as otherwise provided in section 9.1.1 hereof, for each
billing month beginning with the Contract In-Service Date, the QF will
receive electric energy payments based upon the Firm Energy Cost
calculated on an hour-by-hour basis as follows: (i) the product of the
average monthly inventory chargeout price of fuel burned at the
Avoided Unit Fuel Reference Plant, the Fuel Multiplier, and the
Avoided Unit Heat Rate, plus the Avoided Unit Yariable O & M, if

applicable, for each hour that the Company would have had a unit

" with these characteristics operating; and (ii) during all other hours, the

energy cost shall be equal to the As-Available Energy Cost.
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ARTICLE XI: METERING

11.1.  All electric energy delivered to the Company shall be capabie of being
measured hourly at the Point of Metering. All electric energy delivered to the Company
shall be adjusted for losses from the Point of Metering to the Point of Delivery. Metering
equipment required to measure electric energy delivered to the Company and the
telemetering equipment required to transmit such measurements to a location specified
by the Company shall be installed, calibrated and maintained by the Transmission Service

Utility.

ll.ﬁ All meter testing and related billing corrections, for electricity sold and
purchased by the Company, shall conform to the metering and billing guidelines contained
in FPSC Rules 25-6.052 through 25-6.060 and FPSC Rule 25-6.103, as they may be
amended from time to time, notwithstanding that such guidelines apply to the utility as the

seller of electricity.

11.3 The QF shall have the right to install, at its own expense, metering
equipment capable of meaﬁun'ng energy on an hourly basis at the Point of Metering. At |
the request of the QF, the Company shall provide the QF hourly energy cost data from
the Company’s system; provided that the QF agrees to reimburse the Company for its cost

to provide such data.
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12.1.4 Except for charges for retail electric service, any amount due
and payable from either Party to the other pursuant to this Agreement
“that is not received by the due date shall accrue interest from the due

date at the rate specified in section 13.3 hereof.

13.1 Within sixty (60) days after the Contract Approval Date, the QF shall
post an Completion Security Guaranty with the Company equal to $10.00 per KW of
Committed Capac;ity to ensure completion of the Facility in a timely fashion as
contemplated by this Agreement. This Agreement shall terminate if the Completion
Security Guaranty is not tendered by the QF on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company cash in the farm of a certified
check in an amount equal to the Completion Security Guaranty; or (ii) provide the
Company an unconditional and irrevocable direct pay letter of credit or other promise to
pay such amount upon failure of the QF to perform its obligations under this Agreement;
provided that the entity issuing such promise, the form of the promise, and the means of
securing payment all shall be acceptable to the Company in its sole discretion.

13.2 From the date on which the QF first becomes entitled to capacity
payments under this Agreement through the remaining Term, the QF shall post an
Operational Security Guaranty with the Company equal to $20.00 per KW of Committed
Capacity to ensure timely performance by the QF of its obligations under this Agreement.
The QF shall either: (i) pay the Company cash in the form of a certified check in an
amount equal to the Operational Security Guaranty; or (ii} provide the Company an
unconditional and irrevocable direct pay letter of credit or other promise to pay such
amount upon failure of the QF to perform its obligaiions under this Agreement; provided
that the entity issuing such promise, the form of the promise, and the means of securing
payment all shall be acceptable to the Company in its sole discretion. Furthermore, if

Lt
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Guaranty which the Company has accepted in lieu of a cash deposit shall become

immediately due and payable to the Company.

ARTICLE XIV:  REPRESENTATIONS. WARRANTIES AND COVENANTS

14.1 The QF makes the following additional representations, warranties and

covenants as the basis for the benefits and obligations contained in this Agreement:

14.1.1 The QF represents and warrants that it is a political subdivision
of the State of Florida in good standing under the laws of the State
of Florida and is qualified to do business under the laws of the State
of Florida.

14.1.2 The QF represents, covenants and warrants" that, to the best
of the QF's knowledge, throughout the Term of this Agreement the
QF will be in compliance with, or will have acted in good faith and
used its best efforts to be in compliance with, all laws, judicial and
administrative orders, rules and regulations, with respect to the
ownership and operation of the Facility, including but not limited to
applicable certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if applicable, the mitigation of

environmental impacts.

14.1.3 The QF represents and warrants that it is not prohibited by any
law or contract from entering into this Agreement and discharging and
performing all covenants and obligations on its part to be performed

* pursuant to this Agreement.




15.1.3 The QF has noi' entered into the Transmission Service
- Agreement which has been approved or accepted for filing by the
FERC on or before the date specified in Article IV hereof, as
extended only pursuant to said Article [V.

15.1.4 The Construction Commencement Date has not occurred on
or before the date specified in Article IV hereof, as extended only
pursuant to said Article IV.

15.1.5 The QF fails to diligently pursue construction of the Facility

after the Construction Commencement Date.

15.1.6 The Facility fails to achieve Commercial In-Service Status on
or before the Contract In-Service Date unless the QF notifies the
Company on or before the Contract In-Service Date that it agree.s to
pay the Company in weekly installments in cash or certified check an
amount equal to $0.15 per KW times the Committed Capacity
specified in section 7.1 hereof for every day between the date that the
Facility achieves Commercial In-Service Status and the Contract In-
Service Date and the Facility subsequently achieves Commercial In-
Service Status no later than ninety (90) days after the Contract In-

Service Date.

15.1.7 The QF fails to comply with any other mawenal terms and
conditions of this Agreement and fails to conform to said term and
- condition within sixty (60) days after a demand by the Company to do

$0.
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15.3.1 The Operational Security Guaranty required under Article XI1II
is not tendered on or before the applicable due date specified in the
- Article.

15.3.2 The QF fails upon request by the Company pursuant to section
7.6 hereof to re-demonstrate the Facility’s Commercial In-Service

Status to the satisfaction of the Company.

15.3.3 The QF fails for any reason, including Force Majeure Events,
~ to qualify for capacity payments under Article VIII hereof for any
consecutive twenty-four (24) month period. |

15.3.4 The QF, without a prior assignment permitted pursuant to
Article XXIII hereof, becomes insolvent, becomes subject to
bankruptcy or receivership proceedings, or dissolves as a legal business

entity.

15.3.5 The QF fails to perform or comply with any other material
terms and conditions of this Agreement and fails to conform to said
term and conditions within sixty (60) days after a demand by the

Company to do so.
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ARTICLE XVI:  PERMITS

The QF hereby agrees to seek to obtain, at its sole expense, any and all
governmental permits, certificates, or other authorization the QF is required to obtain as
a prerequisite to engaging in the activities provided for in this Agreement. The Company
hereby agrees, at the QF's expense, to seek to obtain any and all governmental permits,
certificates, or other authorization the Company is required to obtain as a prerequisite to

engaging in the activities provided for in this Agreement.

ARTICLE XVIi: INDEMNIFICATION

The QF agrees to indemnify and save harmless the Company and its
employees, officers, and directors against any and all liability, loss, damage, costs or
expense which the Company, its employees, officers and directors may hereafter incur,
suffer or be required to pay by reason of negligence on the part of the QF in performing
its obligations pursuant to this Agreement or the QFs failure to abide by the provisions
of this Agreement. The Company agrees to indemnify and save harmless the QF and its
employees, officers, and directors against any and all liability, loss, damage, cost or expense
which the QF, its employees, officers, and directors may hereafter incur, suffer, or be
required to pay by reason of negligence on the part of the Company in performing its
obligations pursuant to this Agreement or the Company’s failure to abide by the provisions
of this Agreement. The QF agrees to include the Company as an additional insured in any
liability insurance policy or policies the QF obtains to protect the QF's interests with
respect to the QF's indemnity and hold harmless assurance to the Company contained in

Article XVII.
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ARTICLE XX:  REGULATORY CHANGES

20.1 - The Parties agree that the Company's payment obligations under this
Agreement are expressly conditioned upon the mutual commitments set forth in this
Agreement and upon the Company's being fully reimbursed for all payments to the QF
through the Fuel and Purchased Power Costs Recovery Clause or other authorized rates
or charges. Notwithstanding any other provision of this Agreement, should the Company
at any time during the Term of this Agreement be denied the FPSC’s or the FERC's
authorization, or the authorization of any other regulatory bodies which in the future may
have jurisdiction over the Company’s rates and charges, to recover from its customers all
payments required to be made to the QF under the terms of this Agreement, payments
to the QF from the Company shall be reduced accordingly. Neither Party shall initiate any
action to deny recovery of payments under this Agreement and each Party shall participate
in defending all terms and conditions of this Agreement, including, without limitation, the
payment levels specified in this Agreement. Any amounts initially recovered by the
Company from its ratepayers but for which recovery is subsequently disallowed by the
FPSC or the FERC and charged back to the Company may be off-set or credited against
subsequent payments made by the Company for purchases from the QF, or alternatively,
shall be repaid by the QF. If any disallowance is subsequently reversed, the Company shall
repay the QF such disallowed payments with interest at the rate specified in section 13.3

hereof to the extent such payments and interest are recovered by the Company.

20.2 If the QF's payments are reduced pursuant to section 20.1 hereof, the

QF may terminate this Agreement upon thirty (30) days notice; provided that the QF gives
the Company written notice of said termination within eighteen (18) months after the

effective date of such reduction in the QF's payments.
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lockouts or other labor disputes shall be entirely within the discretion
of the affected Party.

© 21.1.5 When the noh-perfonning Party is able to resume performance
of its obligations under this Agreement, that Party shall so notify the

other Party in writing.

212 Unless and until the QF temporarily redesignates the Committed
Capacity pursuant to section 7.4 hereof, no capacity payment obligation pursuant to Article
VII hereof shall accrue during any period of a declared Force Majeure Event pursuant to
section 21.1.1 through 21.1.5. During any such period, the Company will pay for such

energy as may be received and accepted pursuant to section 9.1.1 hereof.

213 If the QF temporarily or permanently redesignates the Committed
Capacity pursuant to section 7.4 hereof, then capacity payment obligations shall thereafter
resume at the applicable redesignated level and the Company will resume energy payments

pursuant to section 9.1.2 hereof.

ARTICLE XXJI: EACILITY RESPONSIBILITY AND ACCESS

22.1 Representatives of the Company shall at all reasonable times have
access to the Facility and to property owned or controlled by the QF for the purpose of
inspecting, testing, and obtaining other technical information deemed necessary by the
Company in connection with this Agreement. Any inspections or testing by the Company
shall not fclicve the QF of its obligation to maintain the Facility.

222. In no event shall any Company statement, representation, or lack
thereof, either express or implied, relieve the QF of its exclusive responsibility for the
Facility and its exclusive obligations with the Transmission Service Utility. Any Company
inspection of property or equipment owned or controlled by the QF or the Transmission

Y
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ARTICLE XXV: WAIVERS

LA -
S NP

The failure of either Party to insist in any one or more instances upon strict
performance of any of the provisions of this Agreement or to take advantage of any of its
rights under this Agreement shall not be construed as a general waiver of any such
provision or the relinquishment of any such right, but the same shall continue and remain
in full force and effect, except with respect to the particular instance or instances.

ARTICLE XXVI: - COMPLETE AGREEMENT

The terms and provisions contained in this Agreement constitute the entire
agreement between the Parties and shall supersede all previous communications,

representations, or agreements, either verbal or written, between the Parties with respect

to the Facility and this Agreement.

ARTICLE XXVTi: COUNTERPARTS

This Agreement may be executed in any number of counterparts, and each |

executed counterpart shall have the same force and effect as an original instrument.

-37-




28.2 Communications made for emergency or operational reasons may be
made to the follpwing persons and shall thereafter be confirmed promptly in writing.

To The Company: System Dispatcher on Duty

Title: System Dispatcher
Telephone: (813)866-5888
Telecopier: (813)384-7865

To The QF: Name:Juan Portuondo

Title: President, Montenay International Corp
Telephone: 305/372-8075
Telecopier: 305/381-8808

28.3 Either Party may change its representatives in sections 28.1 or 28.2 by

prior written notice to the other Party.

28.4 The Parties’ representatives designated above shall have full authority
to act for their respective principals in all technical matters relating to the performance of
this Agreement. However, they shall not have the authority to amend, modify, or waive

any provision of this Agreement.

ARTICLE XXIX: SECTION HEADINGS FOR CONVENIENCE

Article or section headings appearing in this Agreement are inserted for

convenience only and shall not be construed as interpretations of text.

ARTICLE XXX: GOVERNING LAW

The interpretation and performance of this Agreement and each of its
provisions shall be governed by the laws of the State of Florida.
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APPENDIX A

INTERCONNECTION SCHEDULING AND COST RESPONSIBILITY

10 Purpose.

This appendix provides the procedures for the scheduling of construction for
the Company's -'Imerconnecu'on Facilities as well as the cost responsibility of the QF for
the payment of Interconnection Costs. This appendix applies to all QF's, whether or not
their Facility will be directly interconnected with the Company’s system. All requirements
contained herein shall apply in addition to and not in lieu of the provisions of the
Agreement.

20 Submission of Plans and Development of

2.1  No later than sixty (60) days after the Contract Approval Date, the
QF shall specify the date it desires the Company’s Interconnection Facilities to be available
for receipt of the electric energy and shall provide a preliminary written description of the
Facility and the QF's anticipated arrangements with the Transmission Service Utility,
including, without limitation, a one-line diagram, anticipated Facility site data and any
additional facilities anticipated to be needed by the Transmission Service Utility. Based
upon the information provided, the Company shall develop preliminary written
Interconnection Costs and scheduling estimates for the Company’s Interconnection Facilities
within sixty (60) ﬁays after the information is provided. The schedule developed hereunder
will indicate when the QF's final electrical plans must be submitted to the Company

pursuant to section 2.2 hereof.




23  Any subsequent change in the final electrical plans shall be submitted
to the Company and it is understood and agreed that any such changes may affect the
Company'’s schedules and Interconnection Costs as previously estimated.

2.4  The QF shall pay the actual costs incurred by the Company to deveiop
all estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any changes proposed
by the QF under section 2.3 hereof, as such costs are billed pursuant to Article XII of the
Agreement. At the Company's option, advance payment for these cost estimates may be
required, in which event the Company will issue an adjusted bill reflecting actual costs

following completion of the cost estimates.

2.5 The Parties agree that any cost or scheduling estimates provided by
the Company hereunder shall be prepared in good faith but shail not be binding. The
Company may modify such schedules as necessary to accommodate contingencies that
affect the Company's ability to initiate or complete the Company's Interconnection

Facilities and actual costs will be used as the basis for all final charges hereunder.

3.1 The Company shall have no obligation to initiate construction of the
Company's Interconnection Facilities prior to a written notice from the QF agreeing to the
Company's interconnection design requirements and notifying the Company to initiate its
activities to construct the Company’s Interconnection Facilities; provided, however, that
such notice shall be received not later than the date specified by the Company under
section 2.2 hereof. The QF shall be liable for and agrees to pay all Interconnection Costs

incurred by the Company on or after the specified date for initiation of construction.

Y
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3.3 If the QF notifies the Company in writing to interrupt or cease
interconnection work at any time and for any reason, the QF shall nonetheless be obligated
to pay the Company for all costs incurred in connection with the Company's
Interconnection Facilities through the date of such notification and for all additional costs

for which the Company is responsible pursuant to binding contracts with third parties.

40

The QF also agrees to pay monthly through the Term of the Agreement
for all costs associated with the operation, maintenance and repair of the Company'’s
Interconnection Facilities, based on a percentage of the total Interconnection Costs net of
the Interconnection Costs Offset, as set forth in Appendix C.
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19 102.20 . 106.14

.n 107.42 5 109.48
1.2 112.90 A 115.06
ne 118.65 .2 120.92
12.43 124.70 L 127.09
13.07 131.06 2.5 133.57
1.1 157.75 2.64 150.3%
14.43 ’ 1&6.77 .78 147.5%
15.17 152.16 2.9 155.08
15.94 159.92 3.07 162.99
16.76 168.07 3.2 LAY+
17.8Y 176.64 3.38 180.02
18.54 185,65 3.5 189.21
19.466(0) . 195.12 3.74 198.84

1t the Term of the Agreemnt (s extercied beyord 2023 pursuant to Article 1V hereof, the
normsl peyment rate scheduie shall be escalated ot 5.1X par vyuar.

The OF mpy strxcture on eccelerated payment rate scheduies that has the same or |ower el
present valye over the Term &3 the normal payment rate schedule using the discount rate
specified in section 8.5.3 hervof and which sssumes the Contract In-Service Date spacified as
of the Execution Oste. At the request of the GF prior to the coxmencament of capacity
payments of if the Contract in-Service Date differs fram the date specified as of the Execution
Date, the sccelerstad payment rate schecdule in this scheduie will be recslculsted 3o that the
ratio of the mat present value o3 of January 1, 1991, of the recalculated schedule to the
rormal payment schedule over the Term is mot increased.

(c) [nformation provided is estimsted and excludes the Delivery Vvoltage Adjustment.
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MraDIx ¢
. RATES FOR MURCHASE OF FIMN CAPACITY AND EMERGY
FaON A SUALIFYING PACILITY
SCADAE 4 '
Paysunts for Avoidad 1991 Pulverized Cosl Umit Page i of 3
Option A

Fusl Multiplier = 1.0

¢} (2) (&} %) ($) 6)
ACITY PAYMENT - NERGY PAYMENTY - §
CALENDAR  __MORMAL PAYWENT RATE ACCELERATED PAYMEMT SATE (D) (ESTIMATED}
JEAR FUEL oM 107A
1991 10,92 21.07 4,70 %.77
1992 11.48 21.% 4.9 26.88
1993 12,07 22.8 5.19 28.05
1994 12.68 23.87 5.45 29.32
1993 . 13.32 35.09 5.7% 3082
1996 14.00 26.37 6.02 32.39
1997 e 14.72 TN 6.33 34.04
1998 15.44 .13 6.65 35.78
1999 16,25 30.61 8.9 37.80
2000 17.08 ] 32.17 7.35 39.52
2001 17.95 n.n . 41.54
2002 18.87 35.54 8.12 43.66
2003 19.43 37.35 8.53 i5.88
2004 20.85 39.26 8.97 &8.23
200% 21.91 41,28 9.43 50.6%
2006 ) 23.02 43.36 9.9 s3.27
2007 26.20 45.57 18.41 55.98
2008 25.43 &7.90 10.94 $8.54
2009 26.76 50.34 11.50 61.84
2010 28.0% 52.71 12.09 65.00
201 29.53 | 55.41 2.7 58.31%
2012 31.04 38.44 13.3% n.m
2013 32.1 61.42 14.03 T5.45
20%4 34.28 64,55 14.7% 79.30
201% 356.03 &7.85 15.50 a3.3%
2016 37.84 T1.31 16.29 87.60
2017 39.80 T4.9% 17.12 92.06
2018 41,82 .77 18.00 96.77
2019 4£3.96 82.7 8.9 101.69
2020 46,20 37.01 19.88 106.8¢9
2021 44.56 91.48 20.89 112.34
202 51.03 9.11 21,94 118.07
2083 $3.64(0) 101.1% 23.08 126.19
NOYES:

(a) [f the Term of the Agreement is extended beyond 2023 pursuant to Article IV hereof, the normel
payrent rate schedule shall be escalated at 5.1X% per year,

(b) The OF may strnuctyre sn accelerated payment rate schedule that has the same Jr lower net
present valus over the Term as the normal peysent rate schedule using the discount rete
specified in section 8.5.3 hereof and which sssumes the Contract In-Service Date specified as
of the Execution Bate. At the request of the OF prior to the commencement of capacity
payments or if the Contract In-Sarvice Date differs frem the date specified as of the Execution
Data, the accelerstad psyment rate scheduls in this schedule witl be recalculeted so that the
ratio of the net present wvalue s of Jammry 1, 1991, of the recatculated schadulc "o the
normal payment schedule over the Term is not {(ncreased.

(e} Information provided is estimated end excludes the Delivery Voltege Adjustment.
i
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2019
2020
2021
2022
2023

NOTES:

(a}

(b)

APPEIDIX C
RATES KR PURCRMASE OF FIER CAPACITY AD EMERCY
FIXN A QUALIFYING FACILITY ’
sSOEDULE 4
Peymunts for Avoided 1991 Pulwverized Cosl Unit Puge 3 of 3
Optian €

Fuel Multiplier = 0.8

(2) 3) (&)
_CAPACITY PAVMENY - S/KW/MONTH ENERGY PAYMENT - S/aM (¢)
_NORMAL PAYWENT RATE ACCELERATED PAVMENT OATE (P} . (ESTOMATED)
16.37 16.84
17.18 17.5%
18.04 18.29
18,93 19.10
19.90 20.07
0.9 : 21.10
21.98 22.17
3.0 3.3
2.7 24.49
.52 25.7%
26.81 27.08
28.18 e8.43
29.42 29.88
31.13 31.41
.n 3.0
3.3 3%.60
35.% 35.46
37.» 38.32
3.7 40.27
£1.96 42.33
4.0 &k 49
&6.3% “4.75
4.7 49.14
$1.20 St.64
$3.8% 54.28
$6.5 . - 57.0%
$9.43 £9.9%
62.47 43.02
45.65 66.22
#9.00 &0.61
.52 73.14
T6.21 76.89
80.11¢s) 80.81

1f the Term of the Agreement is extended beyond 2023 pursuant to Article IV hersof, the
rormal paysent rete schedule shell be escalated at 5.1% per ywsr.

The GF may structurs an asccelersted payment rate schedule that has the same of lower net
present valuse over the Term as the normel payment rate schedule using the discount rate
specified in section 8.5.3 hereof and which assumes the Contract In-Service Date specified as
of the Execution Oste. At the, request of the QF prior to the commencement of capacity
psymants or ff the Contract In-Service ODste differs frem the dats specified as of the
Execution Date, the sccelerated peyment rate schedule in this schedule wili be recaleuistad
so the ratio of the net present valus as of Jenuary 1, 1991, of the recalcuisted schecule
tc the normsl psyment schedule over the Ters s not incressed.

(c) Information provided is estimsted and exciudes the Delivery Voltage Adjustment.

\




APFEIDIX C
BATES FOR RERCHASE OF FIN CAPACITY AD EMERGY
FRON A GUALIFYING FACILITY

Performance Adjustaent Page | of 1|

The Performance Adjustment provision of Article IX In this Agresment shall be caleulsted as follows
esch month after the Contrect In-Service Date for all hours in the month:

PERAD &y = OGM - (CC x 1.0 . x CF/I00)) x (PP, - P2

CARN ™

33 nﬂ:gi

= the Performance Adjustment for hour 1.

s the hourly emergy delivered to the Compeny by the OF during hour .

s the Committed Capecity in KW.

s {f the On-Pesk Capecity Fector (X) is 50.0X or greater, then CF equails the lesser of
(a) the Committed On-Pesk Capacity Factor (X) or (b) the On-Pesk Capacity factor (X);
if the On-Pesk Capacity Factor is less than 50.0%, then CF equals zere.

= the As-Available Energy Cost in $/TWM for hour |.

» the Firm Emargy Coat in S/ for hour 1,

dote:

The Performance Adjustmant shell not apply to any hour in which the
following cordition occurs:

{a) the erergy peysant s determined on the besis of the of
As-Aveitable Emergy Cost;

(b) the Comparty carvwt perform its obtigation to receive altl
erergy which the GF has mace available for sale at the
Point of Delivery;

(c) the Firm Energy Cost exceeds the As-Available Energy Cost.

c-9




APPEDIX C
BATES FOR RMCMASE OF FIBN CAPACITY AD BEMERSY
FRON A QUALIFYING FACILITY

SOEDE 8
Delivery Yoltage Adjustmant
Page 1 of 1

The Qf's energy payment will be ultipli.d.hv s Delivery voltage Adjustment whose value will depend upon
ti) the delivery wvoltage st the Point of Delivery and (il) the methodelogy spproved by the FPSC to

determine the sdjustaent for standsrd offer contracts pursuant to the rules in Appendix E.




otherwise would have to paricipate as a full party before the FERC when the
Transmission Service Agreement or amendments thereto is tendered for filing.

23

To ensure the continuous availability to the Company of the

Committed Capacity during the Term of the Agreement, the Transmission Service

Agreement shall contain provisions satisfying the following minimum criteria:

0

(if)

(if)

(v)

the Transmission Service Utility’s transmission commitment shall be
for the full amount of the Committed Capacity plus any losses assessed
by the Transmission Service Ultility from the Point of Metering to the
Point of Delivery;

the duration of the Transmission Service Utility’s transmission
commitment shall be for a term at least as long as the Term of the

Agreement with termination provisions that are acceptable to the
Company;

the Transmission Service Utility's transmission commitment shall not
be interruptible or curtailable to a greater extent than the
Transmission Service Utility’s transmission service to its own firm

requirements customers;

The QF and the Transmission Service Utility shall not be permitted
to amend the Transmission Service Agreement in a manner that
adversely affects the Company’s rights without *he Company’s prior

written consent;

the Company shall be provided with prompt notification of any default
under the Transmission Service Agreement;




(x)

(x)

(xdi)

As an alternative to section 2.3(ix) hereof, electric energy from the
Facility shall be scheduled for delivery to the Point of Delivery by the
Transmission Service Utility and such electric energy as is scheduled
shall be considered as electric energy delivered to the Company for

billing purposes.

The Transmission Service Utility and the Company shall coordinate
with one another concerning any inability to deliver or receive the
electric energy as adjusted pursuant to section 8.3 (ix) hereof.
Whenever the Transmission Service Utility is unable to deliver or the
Company does not accept such energy, such energy shall no longer be
considered within the Company's Control Area if energy is delivered
pursuant to section 2.3(ix) hereof; and

a contact person for the Transmission Service Utility shail be

designated for day-to-day communications between the Transmission
Service Utility and the Parties.

D-4




Supp. No. 137

ONSERVATTON R

—SEAPTER 2%-17

PART 11

UTILITIES' OBLIGATIONS WITN REGARD 10
COGENERAIORS AND SMALL POWER PROJDUCERS

23-17.080 Definitions and Qualifying Criteria

25-17.081 Reserved

25-17.082 The Utility's Obligatios to Purchase

25+17.082% As-Available Energy

25-17.083 Pirs Esergy and Capacity (Repesled)

25-17.08)1 Contracta (Repsaled)

25-17.0832 Pire Capacity and Rueryy Costracts

25=17.0833 Plasning Rearings

25-17.083¢ Settlesment of Disputes in Contract Negotistioas

25-17.0835 Whealing (Repealad)

25-17.084 The Utility‘s Gbligatioa to Ssll

25-17.085% Reserved

25-17.086 Periods During Which Purchases Are Not Requirsd

25-17.087 Istsrconnection and Standards

2%-17.088 Transaission Service for Qualifying Pacilities (Repesled)
25-17.0882 Transmissioa Service Mot Required for Self-Service (Repealed)
2%-17.0883 Conditions Requiriag Transmission Service for Self-service
25-17.099 Traunsaission Service for Qualifying Pacilities

25-17.090 Reserved

25-17.091 Governmsesntal 30lid Waste Eansrgy sad Capacity

235-17.080 Definitioas avd Qualifying Criteria.

(1) FYor the purpose of these rules the Cosmission adopts the Federal Energy
Regulatory Commission Rules 292.101 through 292.207, effective March 20, 1980,
regarding definitions and criteria that & small power producer Or COgeENerator muss
aset to achieve the status of & qualifying facility. Small power producers and
cogenerators vhich fall to seet the PERC criteria for achieving qualifying facility
status but otherwise meet ths objectives of economically reducing Florida's
dependence on oil and the economic deferral of utility power plant expenditures say
petition the Commission to be granted Qualifying facility status for the purpose
of receiving energy and capacity payments pursuant to these rules.

{2} In general, under the TERC regulations, a small power producer is §
qualifying facilicy if:

{(a) the small power producer does not exceed 80 KW; and

{b) the primary (at iesast 50%) energy source of the small power producer is
biomass, waste, ©r another renewable resourcs: and :

{e) the small power produyction facility is not owned by a person primarily
engaged in the generation or sale of electricity. This criterion is met if less
than 50\ of the equity interest in the facility ls owned by a utility, utility
holding company, or @ subsidiary of them.

{3} In general, under the FERC regulations, a cogenerator is & qualifyinrg
facllicy 1f:

(a) the useful thermal energy output of a topping cycle cogeneration facilizy
is not less than 5% of the facility's total energy cutput per year; and

(b) the useful power ocutput plus half of the useful thermal energy output of
e topping cycle cogeneration facility bullt after March 13, 1980, with any energy
input of natural gas or oil is greater than 42.5% or 450 {if the usefuyl thermal
snergy output is less than 156 of the total energy ocutput of the facility; and

{¢) the useful power output of a bottoalng cycle cogeneration facility built
after March 13, 1980, with any energy input as supplementary firing of natural gas
or olil %l not less than 45V of the natural gas or oil input on an annual basis: and
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3. upon completion and approval by the utility of any alterstions to
the intercoanection reasonably required to effect the change in
billing and upon payment by the qualifying facility for such
alterations.

(c) Should a qualifying facility elect to sake sinmultaneous purchases and
sales, purchases of electric service by the qualifying facility from the
interconnecting utility shall be billed at the retall rate schedule undar which the
qualifying facility load would receive service as & non-generating customer of the
utilicy; osales of electricity delivered by the qualifying facility to the
purchasing utility shall be purchased at the utility's avoided energy and capacity
rates, where applicable, in accordance with Rules 25-17.0825 and 25-17.0832.

(d) Should a qualifying facility elect a net billing arrangement, the hourly
net enezgy and capacity sales delivered to the purchasing utility shsll be
purchased at the utility's avoided energy and capacity rates, where applicable, in
accordance with Rules 25-17.0825 and 25~17.0832; purchases froa the interconnecting
utility shall be billed purauant to the utilicy's applicable standdby service or
supplenental service rate schedules.

{4){a) Payments for energy and capacity sold by a qualifying facility ahall
be rendered monthly by the purchasing utility and as proaptly as possible, normally
By the twentieth business day following the day the mater (a read. The
kilowatt-hours sold by the qualifying facility, the applicable avoided energy rate
at which payments were sade, and the rate and amount of the applicable capacity
payment shall accompany the payment by the utillity to the qualifying facilitcy,

{h) Where simultanecus purchases and sales Are made by & qualifying facilicy,
avoided energy and capacity payments to the qualifying facility may, at the option
of the qualifying facilicty, be shown as® a credit to the qualifying facilicty's bill;
the kilowatt-hours produced by the gqualifying faclllity, the avoided energy rate at
which paysents were made, and the rate and amount Of the capacity payment shall
scconpany the bill to the qQualifying facility. A credit shall not exceed the
asount of the qualifying facility‘'s bill fros the utility and the excess, if any,
shall be paid directly to the qualifying facility in accordance with this rule.

(s) A utllity may require @ esecurity deposit from each interconnected
qualifying facility in accordance with Rule 25-6.097 for the qualifying facility's
purchase of powar froam the utility. Zach utility's tariff shall contain specific
eriteria for determining the applicability and amount of a deposit from an
interconnected qualifying facility consistent with projected net cash flow on a
sonthly basis.

(6) EBach utility shall keep separate accounts for sales to qualifying
facilities and purchases from qualifying facilities.

Specific Autbority: 366.051, 350.1237(2), r.S8.
Law Izplemented: 366.0%1, r.S. ‘
gistory: Mew 5/13/81, Anended 9/4/83), formerly 25-11.82, amepded 10/35/99.

25-17.0825% As~Availablae Zoergy.

(1} As-available enerqy is energy produced and sold Dy & qualifying faciliey
on an hour-by-hour basis for which contractual commitments as to the quantity,
time, or reliability of delivery are not required. Each utility shall purchase
ss~available energy from any qualifying facility. As-available energy shall be
sold by a qualifying facility and puschased by a utility pursuant to the terms and
conditions of a published tariff or a separately negotiasted contract.

As-avalilable energy sold by e qualifying facility shall be purchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's avoided
energy cost. Because of the lack of assurances as to the quantity, time, of
reliability of delivery of as-available energy, no capacity payments shall be made
to & qualifying facility for the delivery of as-available energy.

(a) Tariff Rates: Each utility shall publish a tariff for the purchase of
as-available energy from qualifying facilities. Each utility's published tarift
shall state that tﬁo rate of payment for as-available energy is the utility’s
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of f~peak periods during the month, and the average of their actual hourly avoided
energy costs for the month with the Commission. A copy ahall be furnished to any
individual who requests such information.

(S) Upon request by & qualifying facility or any interested person, each
utility shall provide within 30 daye itas most current projections of its generation
aix, fuel price by type of fuel, and at least a five year projection of fuel
forecasts to estimate future as-available esnergy pricas as well as any other
information resasonably required by the qualifying facility to project future
avoided cost prices including, but not limited to, & 24 hoyr advance forecast of
hour-by-hour avoided enecgy costs. The uctility may charge an appropriate fee, not
to exceed the actual cost of production and copying, for providing such
information.

(6) Utility paymants for as-avallable snergy sade to qualifying facilities
pursuant to the utility’'s tariff shall be recoverable Dy the utility through the
Cosmission’'s periodic review of fuel and purchased power. Utility payments for
as-available energy made to qualifying facilities pursusant to & separately
negotisted contract shall be recoverable by the utility through the Commission‘s
periodic review of fuel and purchased power costs if the payments are not
reasonably projected to result in higher coet electric service to the utility's
general body of ratepayers or adversely affect ths adequacy or reliadility of
electric service to all customers.
specific Autbority: 2366.051, 350.127(2), r.8.

" Law lmplemented! 366.051, P.8.
Sistory: BNew 9/4/83, formerly 235-17.82, amended 10/25/90.

2%-17.083 Piru Energy and Capacity.
specific Autbority: 366.04(1), 366.03(1), 366.05(9), 350.127(2), r.S.
faw Isplesested: 366.05(9), P.S. ;
Ristory: New 9/4/83, formerly 15-17.83, Repesaled 10/25/90.

25-17.0831 Coatracts.
Specific Authority: 366.035(%), 330.127(2), P.8.
Law Implesected: 366.05(?%), P.S.
Eistory: New $/13/81, amended 9/4/83, formerly 25-17.831, Repesaled 10/23/90.

25-17.0832 Pira Capacity and Enargy Contracts.

{1) Firm capacity and energy are capacity and energy produced and sold by a
~qualifying facility snd purchased by & utility pursuant to a negotliated contrac:

or a standard offer contract subject to certain contractual provisions as to the
quantity, time and reliability of delivery.

{a) Within one working day of the execution of a negotiated contract or the
receipt of a signed standard offer contract, the utlility shall notify the Dizecter
of the Division of Electric and Cas and provide the amount of coommitted capacity
and the avoided unit, if any, to which the contract should be applied.

(b} Within 10 working days of the execution of a negotiated contract for the
purchase of firm capacity and energy or within 10 working daye of receipt of a
signed standard offer contract, the purchasing utility shall file with the
Comission a copy of the signed contract and a summary of its terms and conditions.
At a sinimum, suych a sumsary shall repors:

1. the name of the utility and the owner and/or operator of the
qualifying facility, who are signatories of the centract;

2. the amount of coamitted capacity specified in the contract, the sie
of the facility, the type of the facility its location, and its
interconnection and transmission requiremsnts;

3. the amount of annual and on-peak and off-peak energy expected to be
delivered to the utility;

4. the type of unit being avoided, its size and its in-service year;

Sy, the in-service date of the qualifying facility; and
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capacity or parts thereof by the purchasing utility. Races for payment of capacity
sold by & Qualifying facility shall be specified in the contract for the duration
of the contract. In reviewing a utllity’'s standard offer contract or contracts,
the Commission shall consider the criteria specified {n paragraphs (2}(a) through
(2)(d) of this rule, as well a8 any other information relating to the determination
of the utility's full aveided costs.

(¢) In lieu of a separately negotiated contract, & qualifying facility uander
7% megawatts or & solld waste facility ae defined in Rule 25-17.091(1), F.A.C., may
accapt any utility’'s scandard offer contract. Qualifying facilities which are 7§
megawatts Of Yreater may negotiate contracts for the purchase of capacity and
energy pursuant to subsection (2). Should & utility fail to negotiate in good
faith, any qualifying facllity may apply to the Commission for reliaf pursuant to
Rules 25-17.0834, F.A.C.

{(d} Within 60 days of receipt of a signed standard offer contract, the utility
shall either accept and sign the contract and return it within five days to the
qualifying facility or petition the Coamission not to accept the contract and
provide justification for the refusal. Such petitions may be based on:

1. 4 reasonable allegation by the utility that acceptance ¢f the
standard offer will exceed the subscripticon limit of the avoided
unit or units; or :

2. naterial evidencs that because the qualifying facility is rnot
financially or technically viable, it (s unlikely that the comeitted
capacity and energy would bde made available to the utillty by the
date specified in the standard offer.

A standard offer contract which has been accepted by a qualifying facility shall

apply towards tha subseription limit of the unit designated in the contract

effective the date the utility receives the accepted contract. If the contract is
not accepted by the utility, its effect shall be removed from the subscriptica
limit effective the date of the Commission order granting the utility's petition.

: (e) MXinimum Specificaticns. Each standard offer contract shall, at minimuas,

specify:

pes 1. the avoided unit or ynits on which the contract is based;

2. the total amount of committed capacity, In segawatts, needed to
fully subscribe the avoided unit specifled in the contract;

3. the payment options available to the qualifying facility including
all finarncial and asconcaic assumptions necessary to calculats the
firm capacity payments available under sach payment option and an
illustracive calculation of firm capacity payments for a minimuym ten
year term conzract commencing with the in-service date of the
avaided unit for each payment option;

4. the date on which the standard contract offer expires. This da:ce

- shall be st least four ysars before the anticipated in-service da:ze

of the avoided unit or units vunless the avoided unit could e

constructed in less than four years, or when the subscription limix

has been reached;

5. the date by which firm capacity and energy deliveries from the
qualifying facility to the utility shall commence. This date shall
be no later than the anticipated in~service date of the avoided unit

- specified in the contract;

6. the period of time over which firm capacity and energy shall be
delivered from the gqualifying facility to the utility. Pirm
capacity and snergy shall be delivered, at a minimum, for a period
of ten years, commencing with the anticipsted ln-service date of the
avoided unit specified in the contract. At a asximum, firm capacity
and energy shall be delivered for a period of time equal to the
anticipated plant life of the avoided unit, commencing with the
anticipated in-earvice date of the avoided unit;
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3. Levelized capacity payments. Levelized capacity payments shall
commence on the anticipated in-service date ¢of the avoided unit.
The capital portion of capacity payments under this option ehall
consist of equal monthly payments over the term of the contrace,
calculated in conformance with pacagraph (5)({c) of this rule. The
fixed operation and maintenance peortion of capacity payments shall
be equal to the value of the year-by-year deferral of fixed
cperation and maintenance expenss assotiated with the avoided unit
calculated in conformance with paragraph (S){(a) of this rule. Wrere
levelized capacity payments are elected, the cumulative present
value of the levelited capacity payments made to the qualifying
facility over the term of the contract shall not exceed the
cumulative present value of capacity payments which would have been
made to the qualifying facility had such paymenta been sade pursuant
to subparagraph (3}(g)l of this rule, value of deferral capacity

) paymants.

4. Early levelized capacity payments. EFach standard offer contcact
shall specify the earliest date prior to the anticipated in-service
date of the avoided unit when early levelized capacity payments say
compence. The sarly capacity payment date shall be an approximation
of the lsad time required to wite and construct the avoided unit.
The capital portion of capacity payments under this option shall
consist of egqual sonthly payments over the term of the contract,
calculated in conformance with paragraph (5)(¢) of this rule. The
fixed operation and paintenance expense shall be cilculated in
conformance with paragraph (S)(bd)} of this rule. At the option of
the qualifying facility, early leveliied capscity payments shall
commence at any time after the specified early capacity date and
before the anticipated in-service date of the avoided unit provided
that the Qualifying facility is delivering firm capacity and energy
to the utiliey. Whera early levelized capacity payments are
elected, the cunulative present valus of the capacity payments made
to the qualifying facility over the term of the contract shall not
exceed the cumulative present value of the capacity payments which
would have been made to the qualifying facility had such payments
been made pursuant to subparagraph (3)(g)l of this rule.

{4) Avoided Energy Paymante.

(a) For the purpose of this rule, avoided energy costs associated with firm
energy sold to a utility by & qualifying facility pursuant to & utility's standargd
- offer contract shsll commence with the in-service date of the avoided unit
specified in the contract. Prior to the in-service date of the avoided unit, the
qualifying facility may sell as-available energy to the utility pursuvant to Rule
25-17.0825.

(p) To the extant that the avolded unit would have been operated, had that
unit been installed, avoidad energy costs associated with firm energy shall ba the
energy cost of this unit. To the extent that the avoided unit would not have been
operated, the svoided energy costs shall be the as-available avoided energy cost
of the purchasing utility. During the periods that the avoided unit would not have
been operated, firm energy purchased from qualifying facilities shall be treated
as as-available energy for the purposes of detearnining the megawatt block size in
Rule 25-17.0825(2)(ea}. .

(¢) The ensrgy cost of the avolded unit specified in the contract shall be
defined as the cost of fuel, in cents per kilowatt~hour, which would have been
burned at the avoided unit plus variable operation and maintenance expense plun
avoided line losses. The cost of fusl shall be calculated as the average market
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l = (1+1r)

t = the term, in years, of the contract for the
purchase of firm capacity;

( 1

{ (1 + ip) !

A = 7 { 1 = (A+12) 1
c ( (s ipl
( 1 = (e )

[ ]

Where: ¥ - the cumulative present value in the year that the
contractual payments will begin, of the avoided
capital cost component of capacity payments which
would have been aade had capacity paysants
commenced with the anticipated in-service date of
the avoided unit(s); and

r - annual discount rate, defined as the utility's
incremental after tax cost of capital; and

{ ]

{ {1 e io) )

A = G { 1 - (1+r) ]
=/ ( (1« Lo)z ]
{ )

( !

Whare: - - The cumulative present value in the year that the
coatractual paymants will begin, of the avoided fixed
operation and saintenance expense component of capacity
paymants which would have been made had capacity paymants
commenced with the anticipated in-service date of the
avoided unit.

(e) Levelized and early levelized capacity payments. Monthly levelized
and early levelized capacity payments shall be calculated as follows:

P, = ¥ = 4 « 0
L 12 1.--(1*2)-"t
Where: éL = the sonthly levelized capacity paymant, starting en
or prior to tha in-service date of the avoided unit;
r. = the cumulative present wvalue, in the year that the

contractual payments will begin, of the avoided capital
cost component of the capacity payments which would have
been made had the capacity payments not been levelized;

T - the annual discount rate, defined as the utility's
incremental after tax cost of capital; and

t = the term, in years, of the contract for the purchase of
firs capacity.

0 = the sonthly fixed operation and maintenance component of
the capacity payments, calculated in accordance with
paragzaph (S)(a) for levelized capacity payments or with
paragraph (S) (b} for sarly levelized capacity payments.

(6) Sale of Excess Pirm Energy and Capacity. To the extent that fimm
energy and capacity purchased from a qualifying facility pursuant to @
standard offer contract or an individually negotiated contract is not needed
by the purchasing utility, these rules shall be construed to encouriage the

i
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{3) If the Commission finds that & utility has falled to negotiate or
deal (n good faith with qQuallfying facilities, or has explicitly dealt in
bad faich with qualifying facilities, it shall impose an appropriate penalty
on the utllity as approved Dy section 350,127, Florida Statutes.

Specific Aatdority: 366.051, 350.127(2), r.s.
lav laplesested: 366.051, P.S.
Nistory: MNew 10/2%/90.

25-17.0815 Wwheealing.
specific Authority: 366.05(%), 3150.127¢2), r.8.
Lavw Impleamented: 3J66.05(%), 366.0355(3), r.s.
Eistory: New 9/4/83, repealed 10/4/8S, formerly 3%-17.83%,

25~17.084 The Utility's Obligation te sell.

Uoon compliance with Rule 25-17.087, each utility shall sell energy to
. qualizying facilities at crates which are just, ~resasonable, and
non-discrisinatory.

specific Authority: 366.05(9), 3%0.127(2), r.s.

Law Implemented: 366.05(9), P.E5.

Ristery: New 5/131/81, amended 9/4/833, formerly 235-17.84.

25-17.085 Reserved.

25-17.084 Periods During Which Purchases are not Required.

Where purchases from a qualifying facility will impair the utility's
ability to give adegquate servics to the rest of its customers or, due to
operational circumstances, purchasee froam qualifying facilities will result
in costs greater than those which the utility would incur if it did not make
such purchases, or otherwise place an undue burden on the utility, the
utility shall be relieved of {ts obligation under Rule 25-17.082 to purchase
electricity from o qualifying facility. The utility shall notify the
qualifying facility(les) prior to the instance giving rise to those
conditionas, if practicable. If prior notics is not practicable, the uytilicy
shall notify the qualifying facility(ies) as soon as practicable after the
fact. In either svent the utility shall notify the Commission, and the
Commission staff shall, upon requeat of the affected qualifying
facility(ies), investigate the utility's claim, Nothing in this sectien
shall operate to relieve the utility of its general obligation to purchase
pursuant to Rule 25-17.082.

Specific Authority: 366.05(9), 3350.127¢2), r.S.
Law lsplamented: 366.05(9), P.8.
Ristory: HNew S/11/81, Ameanded 9/4/83, formerly 25-17.86¢.

25-17.087 Intercoasnection and Btaandards.

(1) Bach utility shall interconnect with any qQualifying facility which:

{(a} is in its service area;

{(b) requests interconnection;

{c) agrees to pest system standards specified in this rule: (d) agzees
to pay the cost:  of interconnection; and

(e} wumigns an interconnection agreement.

{2) Wothing in this rule shall be construed to preclude a utility from
evaluating each request for interconnection on its own merits and modifying
the general standards specified in this rule to reflect the result of such
an evaluation. .

(3) Whare ¢ utility refuses to intercennect with a qualifying facilicy
or attempts to impose unreasonable standards pursuant to subsection (2) of
this rule, the qualifying facility may petition the Commiseion for relief.

the utility ishall have the burden of demonstrating to the Commission why
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the utility and be capable of being locked in the open position with a&
utility padlock. The utility may reserve the right to open the ewitch (i.e.
isclating the qualifying facility'e gensration syestem) without prior notice
to the qualifying facility. To the extent practicable, however, prior
potice shall be given,

Any of the following conditions shall be cause for disconnection:

1. Utility system emergencies and/or maintenance requirements;

2. Hazardous conditions existing on the qualifying facilicy's
generating or protective equipment &8 determined by the
utilicy;

3. Adverse aftects of the qualifying facility's genaration to the
utility's other slectzic consumers and/or systean as determined
by the utility;

4. Failure of the qualifying facllity to maintain any required
insurance; or

5. Pailure of the qualifying facility to comply with any existing
or future regulations, rules, orders or decisions of any
governmantal or requlatory authority having jurisdiction over
the qualifying facility‘s electric generating squipmant or the
oparation of such squipment.

{d} Responsibility and Liability. The utility and the qualifying
facility shall each be responsible for its own facilities. The utility and
the qualifying facility shall each be responsible for ensuring adequate
safequards for other utility customers, utility and qualifying facility
personnel and equipmant, and for the protection of its own generating
systes. The utility and the qualifying facility shall each indemnify and
save the other harmless from any and all claims, demands, costs, or sxapense
for loss, damage, ©r injury to persons or property of the other caused by,
arising out of, or resulting from:

: 1. Any act or omission by A& party of that party's contracters,
agents, servants and employees in connection with tha
installation or opsration of that party's generation systea or
the operation thereof in connection with the other party’s
system;

2. Any defect in, failure of, or fault related to a party's
generation systea;

3. The negligence of a party or negligence of that party's
contractors, agents servants and esployees; or

4. Any other event or act that is the result of, or proximately
caused by, 2 party.

For- the purposes of this subsection, the term party shall mean either

utility or qualifying facility, as the case may be., o

(e} 1lnsurance. The qualifying facility shall deliver to the utility,
at least fifteen days prior to the start of any interconnection work, a
certificate of insurance certifying the qualifying facility's coverage under
a liability {nsurance policy issued by a reputable insurance company
authorized to do business in the State of Plorida naming the qualifying
facility as named insured, and the utility as an additional named insured,
which policy shall contain & broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the
intsrconnection to the qualifyiag facility, or caused by operation of any of
the qualifying facility's equipment or by the quallifying facility s failure
to maintain the qualifying facility's equipment in satisfactory and safe
operating condicion.

The policy providing such coverage shall provide public 1liabilicy.
insurance, including property damage, in an amount not less than $300,000
for each OCCUrrence; MmOre iNsurance iy be required as deemed necessary by

\\
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(d) Exceptions. A qQualifying facility's generator having a capacity
rating that can:

1. produce power in excess of 1/2 of the minimum utility customer
reQuirements of the interconnected distribution or
tranamission e¢lrcuit; or

2. produce powar flows approaching ocr exceeding the thermal
capacity of the connected utility distribution or tranamission
lines or transformers; or

k] adversely affect the operation of the utility or ether utility
customer's voltage, freguency or overcurrent control and
protection devices; or

4. adversely affsct the quallity of wservice to other utility
customers; or

L interconnect at voltage levels greater than distribution
voltages,

will require more complex interconnection facilities as deened necessary by
the utility.

(8) Quality of Service. The qualifying facility's generated
electricity shall meet the following ainimum guidelines:

{a) Fregquency. The governor control on the prioe mover shall be
capadle of maintaining the generator output frequeancy within limits for
loads from no-load up to rated ocutput. The limits for frequency shall be 60
hertz (cycles per second), pPlus Or minus an instantanedus variation of less
than 1N,

(b} Voltage. The regulator control shall be capable of maintaining the
generator output voltage within limits for loads from no-load up to rated
output. The limits for voltage shall be the nominal operating veoltage
level, plus or minus $%.

{(c) Harmonics, The output sine wave distortion shall be deemed
acceptable when it does not have a higher content (root mean square) of
harmonics than the utility's normal harmonic content at the interconnsction
point,

(4} Power Factor. The qualifying facility's generation system shall De
designed, operated and controlled teo provide reactive power requirements
froa 0.85 lagging to 0.8S leading power factor. Induction generators shall
have static capacitors that provide at least 85% of the pagnetizing current
requirements of the induction generator field. (Capacitors shall not be so
large as to permit self-excitation of the qualifying facility's gqenerator
field).

(e} pC Generators. Direct currant generators may be operated in
parallel with the utility‘'s asystom through a synchronous invertor. The
inverter wust meet all critaria in these rules.

(9) Hetering. The actual metering equipment required, its voltage
rating, nusber of phases, sigze, current ctransformers, potential
transformers, number of inputs aAnd assoclated memary is dependent on the
type, 8ize and location of the electric service provided. 1In situations
where power may flow both in and out of the qualifying facility's system,
power flowing into the qualifying facility's systes will be measured
separately from. power flowing out of the qualifying facility's system,

The utility will provide, &t no additional cost to the qualifying
facility, the metering equipment nNecsssary to measure capacity and energy
deliveries to the qualifying facility. The utllity will provide, at the
qualifying facility's expense, the necessary additional metering equipment
to measure energy deliveries by the qualifying facility to the utilicy.

(10) Cost Responaibility. The qualifying facility is required to bear
all costs associated with the change~out, upgrading or addition of
protective devices, transformaers, lines, services, meters, switchas, and

associated equipment and devices beyond that which would be ragquired to
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{(3) An electric utility may deny, curtail, or discontinue transmission
service to & Qualifying Facility on a non- discriminatory basis if the
provision of euch service would advezsely affect the safety, adegquacy,
reliability, or cost of providing electric service to the utility's general
body of retail and wholesale customers.

Specific Authority: 366.0%1, 350.127(2), P.S.
Law Implemented: 366.051, 366.055(1), r.s.
Ristory: MNew 10/28/90. .

25=17.090 Ressrved.

35-17.091 Governmental $2lid Waste Energy and Capacity.
{1) Definitions and Applicability:
{a) "Solid Waste Facility” means a facility owned or oparated by, or on
behalt of, local government, the purposs ¢f which is to dispose of solid
wast®, &9 that term is definsd in section 403.703(13), Fla. S$Stat. (1988),
and to gensrate electricity.
{b) A tacility is owned by or operated on behalf of a local government
if the power purchase agresment is between the local government and the
slectric utility. :
{c) A solid waste facility shall include a facility which is mot owned
or operated by e locsl government but is operated on its behalf. When the
power purchase agreement is between 4 non-governmental entity and an
slectric utility, the facility is opsrated by a private entity on bmhalf of
a local government if:
l. One or more local governments have sntered into a long-terms
agreement with the private entity for the disposal of solid
vaste for which the local governaents are responsible and that
agreement has & terms at least as long as the tern of the
contract for the purchasa of esnergy and capacity from the
facility; and
2. The Commission determines there is no unduve risk imposed on
the electric ratepayers of the purchasing utlility, based on:
a. The local government's acceptance of responaibility for
the private eatity's parformance of the power purchase
contract, or

b. Such other factors as the Commission deems appropriate,
including, without limitation, the issuance of bonds by
the local government to finance all, or a substantial
portion, of the costs of the facility; the reliadility of
the solid waste technology: and the financial capability
of the private owner and operator. .

3. The requirements of subparagzaph 2 shall be satisfied if a
local government described in subparagraph l.entc:l ;qto an
agreement with the purchasing utility providing that in the
event of a default by the private entity under the power
purchase contract, the loccal government shall perform the
private entity's obligations, or cause thea to be performed,
for the remaining tera of the contract, and ahall not seek to
ranegotiate the power purchase centract.

(d} This rule shall apply to all contracts for the purchise of energy
or capacity from solid waste facilities entered into, or renegotiated as
provided in subsection (3), after Octcber 1, 1988. )

" (2) Except as provided in subsections (J) and (4) of this rule, the
provisions of Rules 25-17.080 - 25-17.089, Florida Administrative Code, are
applicable to contracts for the purchase of energy and capacity from 3 solid
waste tlciﬁity.
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