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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Proposed amendments to Rules ) DOCKET NO. 980569-PU 
25-4.002, F.A.C.,Application and Scope; ) DATE: SEPTEMBER 2,1999 
25-4.141, F.A.C., Minimum Filing 
Requirements for Rate of Return 
Regulated Local Exchange Companies; 
Commission Designee; 25-4.202, F.A.C., 
Construction and Waivers; 25-24.455, 
F.A.C., Scope and Waiver; 25-6.002, 
F.A.C., Application and Scope; 25-6.043, ) 
F.A.C., Investor-Owned Electric Utility ) 
Minimum Filing Requirements; Commission ) 
Designee; 25-6.0438, F.A.C., Non-Firm 
Electric Service - Terms and Conditions; ) 
25-17.087, F.A.C., Interconnection and ) 
Standards; 25-30.010, F.A.C., Rules for 
General Application; 25-30.011,F.A.C., 
Application and Scope; 25-30.436, F.A.C.,) 
General Information and Instructions 

1 
Wastewater Utilities in an Application ) 
for Rate Increase; 25-30.450, F.A.C., 
Burden of Proof and Audit Provisions; 

Required of Class A and B Water and 

25-30.455,F.A.C., Staff Assistance in 1 
Rate Cases; 25-30.456, F.A.C., Staff 1 

25-30.570, F.A.C.,Imputation of ) 

and 25-30.580, F.A.C., Guidelines 1 

Assistance in Alternative Rate Setting; 

Contributions-in-Aid-of-Construction; 

for Designing Service Availability Policy) 
1 

POST-HEARING COMMENTS 

Florida Power & Light Company (“FPL”), pursuant to applicable 

rules and the May 13, 1999 Order establishing procedure in this 

Docket, hereby submits its Post-Hearing Comments concerning those 

rules identified herein which are applicable to electric utilities. 
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I. Introduction 

The rules at issue herein, are at issue because of the 

adoption by the Legislature in 1996 of Section 120.536, F.S. After 

stating in subsection 1 of Section 120.536 that agencies may only 

adopt rules that “implement, interpret, or make specific the 

particular powers and duties granted by the enabling statute.’], 

subsection 2 directs each agency to: 

“ .  . .provide to the Administrative 
Procedures Committee a listing of 
each rule, or portion thereof, 
adopted by that agency before 
October 1, 1996, which exceeds the 
rulemakins authoritv D ermit ted by 
this Section. For those rules of 
which only a portion exceeds the 
rulemaking authority permitted by 
this Section, the agency shall also 
identify the language of the rule 
which exceeds this authority.” 

(Emphasis added). This subsection 2 then directs “each agency” to 

repeal each rule or portion thereof identified as exceeding the 

rulemaking authority permitted by this Section. That is what this 

Commission has done. By letter dated September 25, 1997 addressed 

to Senator Charles Williams, Chairman of the Joint Administrative 

Procedure Committee, (a copy of which is attached hereto), the 

Commission identified portions of various rules which it said was 

the result of its applying the criteria set out in Section 

120.536(1). It was then stated in this transmittal: 

“Many of the identified rules 
contain waiver provisions for which 
there is no specific authority in 
the Commission’s enabling statutes . ”  
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Also a part of the 1996 amendment to Chapter 120, Florida 

Statutes, was the adoption of Section 120.542. Staff, in this 

docket, has also taken the position that there can be no variance 

and waiver provisions in rules of the Florida Public Service 

Commission because Section 120.542 displaces any independent 

Commission authority. (See Hearing Transcript at pp. 7,8,40,42, 

etc.). 

11. FPL's Comments On The Justification For The Rule Repeals 

FPL understands and appreciates that the rules being addressed 

in this docket were previously identified to the Legislature 

because of this Commission's understanding as to the scope of its 

authority with respect to portions of various rules. However, FPL 

believes that the repeal of a rule on the basis of a legal 

conclusion must provide adequate support for the legal conclusion. 

Stated differently, it is not appropriate in FPL's view to rely 

upon the ministerial act of placing various rule provisions on a 

list as justification for the Commission's action in a rulemaking 

proceeding. 

111. Section 120.536 - Lack of Sufficient Authoritv 

FPL incorporates its prior comments in this Docket on this 

point but wishes to note that the Commission clearly maintained at 

one time and over time that it had the necessary legal authority to 

adopt the rule provisions at issue in this docket. That is, it 

clearly believed that its actions were lawful and it had sufficient 
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legal authority to act. Section 120.536 raises the question as to 

whether the Commission's authority was sufficient in general with 

respect to rules it has adopted. FPL takes issue with the staff's 

offered conclusion that the Commission lacks authority to grant 

waivers (because there is no separate statute saying expressly that 

the Commission can grant such waivers) but retains authority for 

other substantive rules where there is a similar lack of express 

authority. Moreover, there has been absolutely no identification 

of the underlying statutory authority for the remaining portions of 

the rules and absolutely no explanation of how that statutory 

authority is sufficient for the retained portions of the rule but 

deficient for the waiver provisions. 

Of necessity, the Commission action on the basis of a lack of 

statutory authority has to raise the question of the sufficiency of 

the authority for the remaining portions of the rules. 

At the Hearing in this Docket, the question was raised as to 

whether the more recent revisions to the Administrative Procedure 

Act in response to the decision of the First District Court of 

Appeal in the so-called Consolidated Tomoka case had implications 

for the sufficiency of the statutory authority for the Commission 

to act. FPL pointed out that the 1999 amendments to the APA were 

not operative to the action in this Docket however it did observe 

that it might be appropriate for the Commission to consider re- 

reviewing all of its rule provisions with an eye to the sufficiency 

of the statutory authorization and noted that this might be an 

appropriate way to deal with the questions in this Docket. 
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FPL also points out that the action proposed in this Docket 

would in effect constitute rulemaking by re-adopting the other 

substantive provisions of the rule without the waiver provision. 

When the rules were initially adopted, they had waiver provisions. 

To remove those waiver provisions is not merely the act of removing 

a technical provision of the rule. Instead, the entire character 

of the rule has changed. 

IV. Section 120.542 

The totality of the legal argument presented in support of 

reliance on Section 120.542 is that one 

120.542(1) reads: 

“Agencies are authorized to 
variances and waivers 
requirements of their 

sentence in Section 

grant 
to 

rules 
consistent with this Section and 
with rules adopted under the 
authority of this Section.” 

At the Hearing, the Staff took the position that although Section 

120.542 does not say that an agency cannot have a separate waiver 

provision in their rules it does say that agencies are authorized 

to grant waivers consistent with the statute and the Uniform Rules 

of Procedure (TR 48) thus displacing such separate waiver 

provisions. In presenting this view, no explanation was provided 

as to how this interpretation could be reconciled with this 

legislative intent that the Section 120.542 procedures be remedial. 

Moreover, the Staff maintained that its interpretation of Section 

120.542 does not require application of any rule of statutory 
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construction. (TR 51). Therefore, the staff’s contention becomes 

inscrutable. In addition, the Staff sought to rely upon a Law 

Review article when questioned as to its conclusion that 120.542 

represented the “exclusive way” for there to be a waiver or variance 

“unless there’s separate statutory authority” for the proposition: 

“that variances and waivers can be 
sought, either under the general 
authority in the APA which is 
120.542, and there they call it 
general, or under the authority of 
specific substantive statutes.” 

(TR 41 and 42). Staff however did not respond in a meaningful way 

when it was pointed out that one of the authors of the very Law 

Review article relied upon and who was executive director of the 

Governor’s Administrative Procedure Review Commission (TR. 51) 

testified at the Commission’s Workshop addressing these particular 

rule amendments as follows: 

“The whole purpose of coming up with 
Section 120.542 was to give agencies 
more discretion, not less, and to 
increase the opportunity for the 
exercise of the discretion. Many 
agencies, not the Public Service 
Commission because you did have 
these rules, but many agencies felt 
for whatever reason they had no 
authority, that is, to grant a 
waiver. Their rules were their 
rules and no matter how absurd their 
result we are going to apply those 
rules. 

(TR 50 and 51). Thus, it appears that there is absolutely no 

support provided for the severe construction presented by the 

Commission staff and, they have not recognized various factors that 

reflect that their interpretation is not correct. One final area 
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that was not addressed by the Staff in its reliance on Section 

120.542 is how, assuming that the Commission's waiver provisions 

were valid prior to the amendment of the Administrative Procedure 

Act, now become invalid. It is clear that Section 120.542 

addresses and provides a procedure for variance and waivers. The 

statute however does not say that it overrules and displaces any 

other legal or valid procedure that may be in existence. 

Finally, the construction offered by FPL does not, as was 

suggested at the Hearing in this Docket propose a conflict with 

either Section 120.542 or the implementing provisions of the 

Uniform Rules. To the contrary, FPL's construction is that the 

procedures contemplated by Section 120.542 and the Uniform Rules do 

apply to the Public Service Commission if and to the extent a 

variance or waiver is sought by someone pursuant to their 

provisions. On the other hand, if a variance or waiver is sought 

pursuant to the provision Commission rule then those rules would 

apply to the action requested. 

V. Conclusion 

FPL submits that the rationale advanced for the repeal of the 

rules in this Docket (those as to which FPL is participating) raise 

question as to the authority of the Commission to adopt the 

remaining portions of the rules as to which those variance and 

waiver provisions apply. In addition, FPL submits that the 

approach proposed to be taken which is to eliminate long standing 

7 



waiver and variance provisions from Commission rules is a harsh 

action which serves to re-establish and re-institute rules quite 

different from those that were adopted by the Commission 

initially. Finally, FPL submits that reliance upon Section 120.542 

has not been adequately justified. Instead, the explanation for 

that reliance appears to conflict with the clear remedial intent of 

the legislature in adopting that Section in the first place. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 

Matthew M. childs, P.A. 
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CAPITAL CIRCLE OFFICE CENTER 
2540 Shumard Oak Boulevard 

Tailahassee, FL 32399-0850 
(850) 4 13-6040 

September 2 5 ,  1997 

Sena to r  Charles Williams, Chairman 
Joint Administrative Procedures Committee 
Room 250, Senate Office Buiiding 
Tallahassee, Florida 32399 

Dear S e n a t o r  Williams: 

Enclosed f o r  t h e  Committee's consideration is t h e  Public 
Service Commission's list of rules exceeding s t a t u t o r y  authority 
identified pursuant r o  Sect ion  120.536(2), Florida S t a t u t e s .  The 
list is t h e  result of t h e  Commission's review of i t s  r u l e s  adopted 
p r i o r  to October 1, 1996, applying the criteria set o u t  i n  section 
120.536(1). 

Many of t h e  identified ru l e s  contain waiver provisions f o r  
which t h e r e  is no specific authority in t h e  Commission's enablina 
statutes, No additional legislation is n e c e s e a r y  to provide  
authority f o r  t hese  r u l e s ,  however, since that a u t h o r i t y  is now 
contained in section 120.542, Florida Statutes. Moreover ,  specific 
r u l e s  implementing 120.542 are now contained i n  the p.ew Uniform 
R u l e s  of P r o c e d u r e .  

There are several other r u l e g  on the Commission's list f o r  
wh ich  it does intend to s e e k  legislative authority. These are 
wacer and waetewatet r u l e s  25-30.034(1) ( e ) ;  25-30.035(6) ; 2 5 -  
3 0 . 3 6 ( 3 )  (d); 2 5 - 3 0 . 0 3 9 ;  25-30.433(10); 25.30.436(4) (I), Florida 
Administative Code, a n d  the Cammission'e purchasing rules, Chapter 
25-25, Florida Administrative Code. These r u l e s  are identified on 
the attached liat aEt number6 11, 12, 13, 14, 1 5 ,  16 and 23 
redpectively. A brief explanation of t h e  specific deficiency is 
contained in t h e  comments t o  the r u l e .  The Commission believes 
t h a t  t hese  rules contain important r egu la to ry  requirements, and we 
a r e  in the process of formulating legislative propoaala to provide 
t he  necessary a u t h o r i t y .  We will transmit our prcposals to the 
Committee as soon as they a re  available, 

An Affirmative Actiom'liqual Opportun~ty Emptoyct 

2 -c? 
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Senator Charles Williams, Chairman 
September 25, 1997 
Page - 2 -  

Please c o n t a c t  me if 1 can 
Committee in this matter. 

be 

cc : Commissioners 
Talbot': 
Vandiver 
Bane 
girectors 
Miiler 

of f u r t h e r  assistance to t h e  

Florida Power & Light Company 
Docket No. 980569-PU 
Post-Hearing Comments 
Attachment 1 
Page 2 of 10 



RULES OF THE E'bORIDA PUBLIC SF&VICE COMMISSION IDENTIFIED As 
LACKING STA!T2JTORY AUTHORXTP PVRSUANT TO SECTION 120.536(2), 

FLORIDA STAuTtfiES 

I. Rulo 2 5 - 4 , 0 0 2 ( 2 ) ,  AppLicatian ahd Scope. 

Summary:  Provides that in a n y  case where compliance wirh a n y  
of t h e s e  ru l e s  Antroduces unusual h a r d s h l p ,  or i f  Ynreascnable 
difficulty is involved in immediate compliance with a n y  
particular r y j l e ,  written application may be made t o  the 
com~issron f o r  modification of the rule or f o r  temporary 
exemption from r t s  requirements. 

Law Implamentad: S e c t i o n s  3 6 4 . 0 1  and 3 6 4 . 3 3 7 ,  E . S .  Section 
364.01, F . S , ,  does not contain a provisibr. f o r  exception to 
Commission rules. Section 364.337, F.S., provides for waiver  of 
rules regulating a l t e r n a t i v e  local exchange teiecommunications 
conpanies and interexchange telecommunications conpanies only. 
E f f e c t i v e  October 1, 1996, Section 120.542, F . S . ,  arid the u n i f o r m  
rules adopted  thereunder  govern an agency's g r a n t  of a variance 
or waiver o f  i t s  r u l e s .  

2 .  2 5 - 4 . 1 4 1  ( 4 )  , Minimum filing Requaromsnto f o r  Rate-of-Return 
Regulated Local Exchange Companies; Commission D e a i q e e s .  

Summary: Provides h waiver of  MFR requirements w i t h  respect 
to specific d a t a  or the number of copies required by this rule 
upon a showing t h a t  p r o d u c t i o n  of  t h e  data would be zmpractrcal 
or mpose an excessive economic burden of t h e  company. 

Law Xmplemtanked: S e c t i o n  3 6 4 . 0 5 ( 4 )  , F.S. This s e c t i o n  does  
n o t  contain a provision €or exception to Commission r u l e s .  
Effective October 1, 1996, Sectron 1 2 0 . 5 4 2 ,  F . S . ,  and t h e  uniform 
ru l e s  adopted thereunder govern  an agency's g r a n r  of a variance 
or waiver  of its r u l e s .  

3 .  2 5 - 4 , 2 0 2 ( 3 ) ,  Constructkan and Waivers. 

S u m m k r y :  Provides that wher, compliance of a c o m m s s i o n  
requirement inposes an unreasonable h a r d s h i p  on the small LEC, 
would not be cost effective, or would n o t  b e  in t h e  p u b l i c  
i n t e r e s t ,  t h e  s m a l l  LEC may a p p l y  f o r  temporary rule wasver ,  
repea l  or amendment of the rule, or other similar r e l i e f .  

Law IrPpluwnted: Section 364.052, F . S .  T h i s  section does 
n o t  c o n t a i n  a provision for e x c e p t i o n  to Conmission r u l e s ,  
E f f e c t i v e  October  I, 1996, Section 120.542, E . S . ,  and t h e  uniform 

Florida Power & Light Company 
Docket No. 980569-PU 
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r u l e s  adopted t h e r e u n d e r  govern a n  agencyfs g r a n t  of a v a r i a n c e  
or waiver o f  i t s  ruies. 

4 .  25 -24 .555 ,  Scope and Waiver. 

S u n i m a r y :  Subsection (4) allows a STS company to petition 
f o r  waiver o f  a n y  p r o v i s i o n s  of  Par X I 1  r e l a t i n g  t o  STS 
p r o v i d e r s .  The waiver will be g r a n t e d  t o  t h e  extent that rhe  
C o r r m i s s i o n  determines t h a t  it is in t h e  public interest t o  do s o .  

Law Implamontad: Sections 3 6 4 . 0 1  and  3 6 4 . 3 3 9 ,  F. S .' These 
Sections do not contain a provision f c r  exception to C o m i i s s i o n  
rules. Effective O c t o b e r  1, 1 9 9 6 ,  Section 120.542, F . S . ,  and the 
uniform rules adopted thereunder govern  an agency's grant of a 
variance or w a i v e r  of  its r u l e s .  

CWTE R 25-6.. F.A.C.. 

5, Rule 2 5 - 6 . 0 0 2 ( 2 )  and ( 4 ) ,  Application and Scape. 

Summary:  Subse 
Comnission w i l l  nodi 
unusual h a r d s h i p  o r  

, c t i o n s  
f y  or e 
difficu 

( 2 )  and (4) provide th 
xempt rille requirement 
l t y  or under exception 

a t  t h e  
s i n  cases of 
a 1  conditions. 

Law Implemented: S e c t i o n  366.05(1), F.S. T h i s  statute d o e s  
n o t  c o n t a i n  a provision f o r  e x c e p t i o n s  to Commission r u l e s .  
Effective Octobe r  1, i996, Section 1 2 0 . 5 4 2 ,  F . S . ,  and t h e  u n i f s r n :  
ru les  a d o p t e d  t h e r e u n d e r  govern a n  agency's g r a n t  o f  a v a r i a n c e  
or waiver of its rules. 

6 .  R u l e  2 5 - 6 . 0 4 3 ( 2 ) ,  Investor-Owned Electric Utility Minbum 

t h e  Commission w i l l  waive the rule requirements upon a showing 
t h a t  d a t a  production would be impractical or impose an excessive 
economic  bbrden on che utility. 

F i l i n g  Raquiramants; Ca"k88iOn Desimea. Subsection ( 3 )  States 

taws Implemented: Sections 366.04(2) ( f ) ,  366.06, and 
366.071, F.S. These statutes do not contain a provision f o r  
exceptions to Commission rules. Effective October 1, 1996, 
Section i 2 3 . 5 4 2 ,  F . S . ,  and t h e  uniform rules adopted thereunder 
govern  a n  a g e n c y ' s  g r a n t  of a variance or waiver of i t s  rules. 

7 .  Ruls 2 5 - 6 . 0 4 3 8 ( 9 ) ,  Non-Fa+m E l e c t r i c  S e r v i c e  T e r m s  and 
Conditions.  Subsection (9) provides t h e  CommisSFon may waive a n y  
provision of the r u l e  after notice to all a f f e c t e d  customers. 

Florida Power & Light Company 
Docket No. 980569-PU 
Post-Hearing Comments 
Attachment 1 
Page4 of 10 

WV'IE: I 1 666 !-ZZ-9 i" 



Law8 Implemented: S e c t l o n s  3 6 6 # 0 3 ,  3 6 6 . C 4 ,  366.041, and  
3 6 6 . 0 5 ,  F . S ,  None of rhe$e statutes contain a provision f o r  
excep t rons  to Commission r u l e s .  Effective October :, 1996, 
Section 120.542, F,S., and the uniform rules adopted thereunder 
govern an a g e n c y ' s  g r a n t  of a v a r i a n c e  o r  waiver  of IC$ rules, 

CHAPTSR 25-17, F . A . C .  

8 .  R u l e  2 5 - 1 7 . 0 8 7  ( 2 )  b( ( 3 )  , Interconnectlah and Standards. 
Subsections ( 2 )  and (3) allow a u t i l i t y  t o  seek waiver  pf  t h e  
r u l e ' s  requirements. 

Law Implemented: Sections 366.051, 2 6 6 . 0 4  ( 2 )  ( c )  and  ( 5 ) ,  
F . S .  These statutes do not contain a provision f o r  exceptions t o  
Carrmission rules. Effective October  1, 1996, Section 120.542, 
F.S., a n d  t h e  ur . i form rules a d o p t e d  thereunder govern  an agency's 
g r a n t  of a variance or waiver of its r u l e s .  

C W T E R  25-30, F . A . C .  

9, Rub 25-36.010, Rulaa for General Application, 

S w m a r y :  Provides t h a t  t h e  water and wastewater utility 
rules a r e  subject to s u c h  exceptions as  the Commission may 
consider reasogable in individual cases .  

Law I'mplemenbed: Section 3 6 7 . 1 2 1 ,  F . S .  T h i s  s t a t z t e  does 
not contain a provision f o r  exceptions to Commission ri?les. 
Effective October 1, 1996, section 120.542, F.S., and  the u n i f o r m  
rules adopted thereunder govern  an a g e n c y ' s  grant o f  a variance 
or waiver o €  i t s  rules. 

10. R u l e  25-30.011 (4) , Application and Scopo. 

S u m m ~ r y ;  Scbsection (4) authorizes t h e  Ccmmission to r r o d i f y  
t h e  application of its rules as  necessary  to meet exceprional 
conditions. 

Law Imploraoritod: S e c t i o n  3 6 7 , 1 2 1 ,  F . S .  T h i s  statute does 
n o t  c o n t a i n  a provision f o r  exceptions t o  Commission rules. 
E f f e c t i v e  October 1, 1996, section 1 2 0 . 5 4 2 ,  F . S . ,  and  t h e  uniform 
ruies adopted thereunder govern an agency ' s  g r a n t  o f  a variance 
or waiver  of it$ rules. 

11. Rule 25-30.034 (I) (a) , Application f o t  Certificate of 
Authatization for E d 8 t i n g  Utility Cursantly Charging fat 
Service. 

Florida Power & Light Company 
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summary: Requires an existing utility t h a t  is applying f o r  
an i E i t i a l .  certificate to p r o v i d e  evidence t h a t  t h e  utility O W R S  
t h e  l a n d  upor. which the utility treatnent f a c i l i t i e s  are Located,  
01 a copy of  an  ag reemen t  t h a t  p r o v i d e s  €or the continued use of 
the Land such as a 99-year  lease. It a l s o  p r o v i d e s  that the 
Conmission may consider a w r i t t e n  easement Of other cost- 
effective alternative. 

L a w  Implamented: T h e  r u l e  cites section 367,045 as  t h e  Law 
implemented. Subsection 3 6 7 . 0 4 5 ( 1 ) ( b )  requi res  a u t i l i t y  to 
provide all information required by rule or order of tbe 
Commission which information may include a detailed inquiry in5c 
the ability of the applicant to provide service. Although it is 
logical to require a u t i l i t y  to own or have the l e g a l  right to 
long-term use o f  t h e  land upon which its f a c i l i t i e s  are Located 
to ensure its a b i l i t y  t o  continue to provide service,  the s t a t u t e  
does not authorize the Commission to r equ i r e  t h i s ,  

12. R u l e  2 5 - 3 0 d 0 3 S ( 6 ) ,  Application ~ O E  Grandfather Certificate. 

Summat!y: R u i e  2 5 - 3 0 . 0 3 5 ( 6 )  requires an applicant for a 
" g r a n d f a t h e r "  cextificate u n d e r  section 3 4 7 . 1 7 1 ,  E . S . ,  to p r o v i d e  
e v i d e n c e  thar the utility owns the land upon which t h e  u t i l i t y  
treatment; facilities a re  located, or a copy of an agreement that 
provides f o r  t h e  continued u s e  of  the Land s u c h  as a 99-year 
lease. It also provides that the Commission may consider a 
written easement or other cost-effective alternative. 

Law Implamented: Subsection 367.171(2) provides t h a t  a 
utility shall make application f o r  a certificate by filing with 
t h e  Commission a map of i t s  s y s t e m ;  a description of the area 
served, and a tariff listing a 1 1  rates and cha rges  and such other 
f i n a n c i a l  information as may be required by the C o n m i s s i o n ,  It 
does n o t  itself require proof  of ownership or a right to long- 
term use of the land or authorize the Commission t o  require i t .  

13. Rule 25-30.036(3) (d) Application for Amendnmnt to 
Certafacata of Authorieatian to Extend or D m l e t e  Service. 

Summary: R u l e  2 5 - 3 0 . 0 3 6 ( 3 ) ( d )  requires a certificated w a t e r  
or wastewater u t i l i t y  t h a t  proposes t o  extend its service area to 
prov ide  evidence that the utility owns t h e  l a n d  upon w h i c h  the 
utility treatment facilities are located, o r  a copy o f  a n  
a g r e m e n t  t h a t  provides f o r  the continued use of the land such a s  
a 99-year lease. I t  also provides  that the Commission may 
cor ,s ider  a written easement DC o t h e r  cost-effective alternative. 

Law IxzLphmonted: Section 3 6 7 . 0 4 5 ,  F.S., requires t h e  utility 
to provide al l .  infotmation required by rule o r  order of tthe 
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Comnission, 
t he  a b i l i t y  or inability o f  the  applicant t o  p r o v i d e  service, 
Although 1': is logical t o  require  a u t i i i t y  to own or have the 
Legal r i g h t  to long-term use o f  t h e  l and  upon w h i c h  i t s  
facilities a r e  l o c a t e d  t o  insure Its a b i l i t y  to continue t o  
p r o v i d e  servFce ,  The s t a t u t e  does n o t  reqcire proof  of ownership 
o r  a r i g h t  to long-term use  o f  t h e  land. 

which informatron may i n c l u d e  a d e t a i l e d  inquiry into 

1 4 .  Rule 25-30.039, Application for  Namm Change. 

Summary: This rule requires a certificated utility-that 
c h a n g e s  i t s  nane, w i t h  no change  i n  t h e  ownerShip O K  control of  
t h e  i l t i l i t y  or I ts  asse t s ,  t o  a p p l y  for approval of a change i n  
name, a n d  t o  p r o v i d e  n o t i c e  t o  its customers. 

L a w  Iapltaaented: Section 3 6 7 . 1 2 1 .  Although t h e  Commis~lon 
has broad authority under sec t ion  367.121 t o  r e q u i r e  utilities t o  
frle information and  r e p o r t s ,  t h r s  statute does not appear to 
a u t h o r i z e  t h e  Commission t o  require  a u t i l i t y  t o  s e e k  approval  o f  
a name change, Section 367.071, F . S . ,  requires  Commission 
approval of a saie, assignment, or t r a n s f e r  oE a c e r t i f i c a t e ,  b u t  
n o t  of  a Rame change o n l y .  

15. Rule 25-30.433(10), Rata CaBr Proceedings. 

Summa-: R u l e  25-30,433(10) provides that a utility is 
r e q u i r e d  to own t h e  land upon which t h e  t r e a t m e n t  facilities a r e  
Located, or possess the right t o  cont inued  use of the land, s u c h  
a s  a 99 -yea r  l e a s e .  The Commission may considet .  a w r i t t e n  
easement or other cost-effective alternative, 

Law Implsmvbnltsd: Section 367.081 provides t h e  procedure f o r  
fixing and changing r a t e s .  Whi le  i t  is Logical to reqbire a 
utility t o  own or have  the l e g a l  r i g h t  to long-term u s e  of the  
l a n d  upon w h i c h  i t  is recavering a r e t u r n  on an investment, 
section 367.081 does not appea r  to authorize lmposing such a 
requirement. 

16. Rule 25-30 - 4 3 6  (4) ( 2 )  , General Infoxmation and Instructions 
Required of Cla8a A and B Water arld Wastewater U t i l i t i e r r  
M Application f o r  Rate Sncreare. 

in 

Summary: R u l e  2 5 - 3 0 . 4 3 6 ( 4 )  (I) requires t h a t  for any l a n d  
recorded on the a t i l i t y ' s  books since r a t e  base was l a s t  
established, t h e  u t i l i t y  shall file copies of t h e  documents t h a t  
d e m o n s t r a t e  t h a t  t h e  utility owns the land upon which  t h e  
treatment f a c i l i t i e s  a r e  located,  o r  t h a t  prov ides  f o r  t h e  r i g h t  
t o  continued use of the l a n d ,  s u c h  as a 99-year l ea se .  The 
C o m i s s i o n  may cofis ider  a written easement o r  o t h e r  c o s t -  

8 'd  
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effective alternative. 

Law Xmpl&mented: Section 367.081, F.S,, p r o v i d e s  the 
p r o c e d u r e  f o r ' f i x i n g  and c h a n g i n g  r a t e s .  
r e q u i r e  a utility to cwn or have t h e  l e g a l  r i g h t  to long-term use 
of t h e  l a n d  upon which i t  i s  recovering a r W i  a+-i l rn  on a n  
i n v e s t m e n t ,  sec t ion  3 6 7 . 0 8 1  does n o t  appear t o  a u t h o r i z e  m p o s i n g  
s u c h  a requirement. The  r u l e  also cites t o  s e c t i o n  367.121, F.S. 
A l t h o u g h  the Commission has broad authority u n d e r  section 3 6 7 . 1 2 1  
t o  r equ i r e  utilltles t o  file information and r e p o r t s ,  which w o u l d  
include documen t s  showing who owns the l a n d ,  t h e  s t a t u t e  does n o t  
a p p e a r  t o  a i i t h o r i z e  the Commission 'to r e q u i r e  documentsL that show 
that t h e  utility owns it. 

While it is l o g i c a l  to 

17. R u l e  2 5 - 3 0 . 4 3 6 ( 6 ) ,  General Xnformation R w i r e d  in an 
Application for Rate Iacreraso (Minimum Filing Requirement&), 

Sunrmary: Subsection ( 6 )  provides that t h e  C o m l s s l o n  may 
g r a n t  a waiver to filing specific d a t a  required by t h e  rule upon 
a showing that prodkction of the data would be impractical o r  
impose an excessive economic burden upon the a p p l i c a n t .  

Law Implemented: Section 367.081, Rates, Procedures for 
F i x i n g  and Changing, and section 3 6 7 . 1 2 1 ,  Powers o f  t h e  
Commission. Nei ther  o f  these  statutes contain a provision f o r  a 
w a i v e r .  E f f e c t i v e  October 1, 1 9 9 6 !  section 120.542, F . S . ,  and 
the uniform ruies adopted thereunder govern ac agency 's  grant of  
a variance o r  waiver of  i t s  ru les .  

18. Rule 25-30 .450 ,  Burden o f  Proof and A u d i t  Provisions. 

summary: The last sentence of this rule p r o v i d e s  that 
utilltles may request a w a i v e r  by submitting a w r i t t e n  statement 
setting forth the r e a s o n ,  in d e t a i l ,  why a w a i v e r  s h o u l d  be 
granted. 

Law Implamentad: Effective October  1, 1996, s e c t i o n  
120.542, F . S . ,  and  the uniform r u l e s  adopted thereunder govern an 
a g e n c y ' s  grant of a variance o r  w a i v e r  o f  i t s  rules. 

Summary: Provides t h a t  a petitioner may request a waiver of 
any of t h e  guidelines set o u t  in S u b s e c t i o n  ( e ) ,  which p r o v i d e s  
the f a c t o r s  to b e  considered in r e c o m e n d i n g  whether t o  grant o r  
deny  a petition f o r  s t a f f  assistance i n  a rate a p p l i c a t i o n .  

Law Implemented: Section 367.0824, which a u t h o r i z e s  t h e  
C o r r m i s s i o n  to establish rules for certain utilities t o  request 
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s t a f f  assistance i n  changing r a t e s ,  does not authorize a waiver 
of  t h e  r u l e s ,  E f f e c t i v e  October 1, 1 9 9 6 ,  sectiDn 1 2 0 . 5 4 2 ,  F . S . ,  
a n d  t h e  u n i f o r m  r u l e s  adopted t h e r e u n d e r  g o v e r n  a n  agency's gran': 
o f  a v a r i a n c e  o r  waiver of its r u i e s .  

20. Rule 25-30.456(11), S t a f f  Assistance in Alternative R a h  
S e t t i f i g .  

Summary: Provides t h a t  an  a p p l i c a n t  may request a w a i v e r  o f  
any of t h e  g u i d e l i n e s  s e t  o u t  i n  subsection ( a ) ,  w h i c h  provides 
t h e  factors to be considered in recommending w h e t h e r  t o  g r a n t  o r  
d e n y  a p e t i t i c n  for staff assistance in a r a t e  a p p l i c a t i o n .  

Law Implemented: S e c t i o n  3 6 7 , 0 8 1 4  which authorizes the 
Commission to establish rules for c e r t a i n  u t i l i t i e s  t o  request 
s t a f f  a s s i s t a n c e  in c h a n g i n g  r a t e s ,  does  not authorize a waiver 
of  i t s  r u l e s .  " L f e c t i v e  October I, 1 9 9 6 ,  section 1 2 0 . 5 4 2 ,  F . S . ,  
and  t h e  m i f o r "  rules  adopted t h e r e u n d e r  govern a n  a g e n c y ' s  g r a n t  
of  a v a r i a n c e  o r  waiver  of  i t s  r u l e s .  

21. Rules 2 5 - 3 0 . 5 7 0 ( 2 ) ,  f&putakion of Cantributions-in-~d-af- 
Construction. 

Summary: P r o v i d e s  f o r  a waiver from the requirement kn (1) 
that C o n t r i b u t i o n s - i n - A i d - o f - C o n s t r u c t i o n  ( C I A C )  be imputed when 
t h e  amount o f  C f A C  has not been r e c o r d e d  i n  t h e  utility's books 
and t h e  u t i l i t y  d o e s  n o t  s u b m i t  competent substantial evidence as 
to t h e  amount of CIAC. A waiver i s  a u t h o r i z e d  f o r  u n u s u a l  
hardship o r  u n r e a s o n a b l e  difficulty a n d  i t  is shown that it is 

. n o t  In the best i n t e r e s t s  o f  t h e  c u s t o m e r s  of  t h e  u t i l i t y .  

Law 1argl ta"ted:  Section 3 6 7 . 1 0 1  a u t h o r i z e s  t h e  Commissicr, 
b y  m l e  t~ set standards f o r  and Levels of  service availability 
c h a r g e s  and c o n d i t i o n s .  I t  does n o t  a u t h o r i z e  a waiver o €  t h e  
r u l e s .  E f f e c t i v e  O c t o b e r  1, 1 9 9 6 ,  s e c t i o n  1 2 0 . 5 4 2 ,  F . S . ,  and t h e  
u n i f o r m  r u l e s  adopted thereunder govern a n  agency's grar.t o f  a 
v a r i a n c e  o r  waiver o f  i t s  rules. 

22. Rule 2 5 - 3 0 . 5 8 0 ( 2 ) ,  Guidelines for Designing Service 
A v a i l a b i l i t y  Policy. 

Summary: Provides f o r  a waiver o f  the requirement i n  (1) 
t h a t  a u t i l i t y ' s  C I A C  s h o u l d  n o t  exceed 75 percent of t h e  t o t a l  
o r i g i n a l  c o s t ;  and t h a t  t h e  minimum s h o u l d  n o t  be less t h a n  a 
c e r t a i n  amount. 

Law Implemimated: Section 367.101 authorizes the Ccmmissicn 
by r u l e  t o  set standards for and levels o €  serv ice  a v a i l a b i l i t y  

81 'd 
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cha rges  a n d  condrcions. It doe$ not authorize a waiver of  the 
rules, 
u n i f o r m  r u l e s  adopted t he reunde r  govern an agency‘s g r a n t  of a 
variance o r  waiver cf its rules. 

Effective October 1, 1996, s e c t i o n  1 2 0 . 5 4 2 ,  F . S . ,  and :>,e 

23. Rule Chapter 25-25,  Genexal Purchasing Procedures 

Summary: T h i s  ch-aptec is comprised o f  2 7  rules  governing t h e  
Commission‘s procedures for purchases o f  c o m o d i t l e s  and 
serv ices .  

Law Implemented; T h e  P u l e s ,  first a d o p t e d  in 1 9 8 3 ,  c i t e  
subsectlon 120.53(1), F l o r i d a  S t a t u t e s ,  as t h e  l a w  implemented 
and  s p e c i f i c  a u t h o r l t y .  Prior t o  October 1, 1996, subsection 
120,53(1) provided that each agency s h a l l  zdop t  rules of  pxac t l ce  
s e t t i n g  forth t h e  n a t u r e  and requirements o f  a l ;  formal and 
informal procedures. Because Chapter 287, Florida S t a t u r e s ,  
governing procurement of csmmoditles and  contractual 
autharlzrng the Division o f  P u r c h a s m g  of t h e  Department o f  
Management Services to adopt s u c h  r u l e s ,  does n o t  apply t o  
agencles of the legislative b r a n c h  such as t h e  C o m i s s l o n ,  
C o m r s s i o n  adopted its own rules. 

services and 

t h e  

E f f e c t i v e  October 1 ,  1996, agencies no  longer have  the 
a u t h o r i t y  to a d o p t  rules of practice ~r procedure .  R a t h e r ,  t h e y  
a r e  required to comply w i t h  uniform rules of procedure, 
§ L 2 0 . 5 4 ( 5 ) ,  F l a .  Stat. ( S u p p .  1 9 9 6 ) ,  Although t h e  uniform r u i e s  
lnclude r u l e s  on b i d  p r o t e s t s ,  they do n o t  include rules on 
purchasing, a s  t h o s e  f u l e s  a r e  p r o v i d e d  f o r  by Chapter 2 8 7 ,  
F l o r i d a  S t a t u t e s .  
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