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CarLTON FieLps  ORIGINAL

ATTORNEYS AT LAW

ONE PROGRESS PLAZA MAILING ADDRESS:
200 CENTRAL AVENUE. SUITE 2300 P.O. BOX 2861, ST. PETERSBURG. FL 33731-286!1
ST. PETERSBURG. FLORIDA 33701-4352 TEL (727) 821-7000  FAX (727) 822-3768

October 8, 1999

Ms. Blanca S. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Inre: Generic investigation into the agregate electric utility reserve
margins planned for Peninsular Florida
Docket No. 981890-EU

Dear Ms. Bayo:

Enclosed for filing in the above docket are the original and fifteen (15) copies of Florida
Power Corporation’s Response to The Florida Industrial Power Users Group’s Motion to Compel
Florida Power Corporation to Respond to Discovery.

I also provided a disc of these documents for your convenience.

We request you acknowledge receipt and filing of the above by stamping the additional
copy of this letter and returning it to me in the self-addressed, stamped envelope provided.

If you or your Staff have any questions regarding this filing, please contact me at (727)
821-7000.

Very truly yours,

:?/‘ o/ 54 L\ﬁé’/ 55
Gary L Sasso e
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| ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Generic investigation into the DOCKET NO. 981890-EU

)
aggregate electric utility reserve margins )
)
)

planned for Peninsular Florida Submitted for filing October 11, 1999

FLORIDA POWER CORPORATION’S RESPONSE TO
THE FLORIDA INDUSTRIAL POWER USERS GROUP’S
MOTION TO COMPEL FLORIDA POWER CORPORATION
TO RESPOND TO DISCOVERY

FLORIDA POWER CORPORATION (FPC), by its attorneys, hereby responds to The
Florida Industrial Power Group’s (FIPUG) Motion to Compel Florida Power Corporation to
Respond to Discovery as follows:

BACKGROUND

In paragraph 2 [sic] of its Motion, FIPUG asserts that objections to its discovery were due
on September 18, 1999 and that “FPC has missed that deadline by almost a week.” FPC was
served, by mail, with FIPUG’s First Request for Production of Documents and First Set of
Interrogatories on September 8, 1999. In Order No. PSC-99-0760-PCO-EU, the pre-hearing
officer required discovery objections to be made within ten days of service of the discovery.
Since FIPUG chose to serve its discovery by mail and the Commission has stated that this
proceeding will be governed as a section 120.57 proceeding, FPC was allowed by the Uniform
Rules of Procedure an additional five (5) days to respond to FIPUG’s discovery. Fla. Admin.

Code R. 28-106.103. Therefore, FPC’s responses to FIPUG’s discovery were timely when

served on September 22, 1999 and filed on September 23, 1999.
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RESPONSE IN SUPPORT OF FPC’S GENERAL OBJECTIONS

Contrary to FIPUG’s inflammatory accusations of “delaying tactics,” FPC was well
within its rights when it objected to the nature of FIPUG’s discovery. FPC must safeguard its
constitutional, statutory, and regulatory rights by reiterating its objections to the nature of these
proceedings as an improper “mix” of an agency investigative proceeding and a formal
evidentiary hearing wherein the agency intends to adjudicate issues affecting certain parties’
substantial interests. Section 120.57(5), Florida Statutes (1999), and Uniform Rule of Procedure
28-106.101 expressly prohibit this type of “mixed” proceeding. While the Commission is
statutorily entitled to engage in certain proceedings, it cannot fashion those proceedings in any
way it sees fit, especially when such proceedings conflict with the procedures set out in the
Florida Administrative Procedure Act and the Uniform Rules of Procedure promulgated by the
Administration Commission. FPC continues to assert that the Commission’s application of Rule
25-22.036 in the instant proceeding impermissibly conflicts with the Uniform Rule of Procedure
28-106.201.

Although FIPUG seeks to obfuscate FPC’s arguments, FPC does not, and has never
intended to, challenge the Commission’s ability to conduct its own discovery, issue its own
subpoenas, and compel witnesses pursuant to a Commission investigation. See §350.123, Fla.
Stat. (1999). The Commission has the statutory authority to maintain grid reliability and to
conduct proceedings designed to effectuate that purpose. See §366.04(5), Fla. Stat. (1999). The
Commission issued its own discovery to the utilities in the instant proceeding, and FPC has

answered that discovery.



It is clear, however, that the Commission’s investigative proceedings, preliminary to
agency action, should not be fashioned as section 120.57 adjudicative proceedings and should
not grant other parties (who are not targets of the Commission’s scrutiny) the right to take
discovery. See §120.57(5), Fla. Stat. (1999); Fla. Admin. Code R. 28-106.101; Fla. Admin.
Code R. 28-106.206. It is FPC’s position that the Commission has not lawfully initiated a
section 120.57 proceeding to determine the substantial interests of any party. See Fla. Admin.
Code R. 28-106.201. Once a section 120.57 proceeding has “commenced,” each party has the
power to obtain discovery and seek out documents and other information with which to defend
themselves in the adjudicative proceeding. See Fla. Admin. Code R. 28-106.206. But discovery
pursuant to Rule 28-106.206, Uniform Rules of Procedure, is simply not available in the context
of an agency investigation. See Fla. Admin. Code R. 28-106.201. While the Commission may
have the inherent statutory ability to pursue discovery in an investigative proceeding, FIPUG
does not have a similar independent basis for its discovery.

Significantly, neither the pre-hearing officer nor the Commission has had any occasion to

date to rule that third parties like FIPUG would be able to use the Commission’s investigation as
an_opportunity to obtain discovery from the utilities, especially when such discovery is more
pertinent to the third parties’ self-interested goals than the issues under consideration by the
Commission. FIPUG is not subject to the Commission’s adjudicative power in this proceeding.
Therefore, while FIPUG may have been given the title of “intervenor” by the Commission, it is
really nothing more than a bystander to the Commission’s investigation. If FIPUG is allowed to
compel discovery responses from FPC, it would negatively affect FPC’s ability to defend itself

from an adverse adjudication in the instant proceeding.



FIPUG is an industrial power consumer group chiefly concemed with protecting its
consumers’ interests. While protection of its consumers is a laudable goal, FIPUG should not be
allowed to use discovery in the instant proceeding as a “fishing expedition” to gather information
and data to assist it in contract negotiations or posturing with FPC and other utilities. FIPUG’s
consumers’ interests will not be “substantially affected” by this adjudicative proceeding any
more than any other electrical customer in Florida.

While FPC does not believe that FIPUG is a proper intervenor to this proceeding, the
Commission has given FIPUG that status. The Commission has also stated that the instant
proceeding is governed by the Uniform Rules of Procedure. Uniform Rule 28-106.205
specifically states: “[t]he presiding officer may impose terms and conditions on the intervenor to
limit prejudice to other parties.” Fla. Admin. Code R. 28-106.205. Since the Commission has
given FIPUG intervenor status pursuant to the Uniform Rules of Procedure, the Commission
should make clear, by instituting the proper terms and conditions, that FIPUG does not have the
power to pursue its Motion to Compel.! FPC has already produced the material requested by the
Commission’s Staff. It would be unduly burdensome and unhelpful to the Commission’s
investigation to require FPC to produce the additional information and data requested by FIPUG,
when much of FIPUG’s discovery is duplicative of discovery requested by the Commission’s
Staff. Any extraneous information requested by FIPUG that was not requested by the Staff
obviously has more to do with FIPUG’s consumers’ contracts with FPC than it does with the

purpose of this docket.

' FPC does not intend to waive its previously stated objections to the nature of this proceeding and to the status of
FIPUG as an intervenor.



RESPONSE IN SUPPORT OF SPECIFIC OBJECTIONS

Objections to Interrogatories 1, 4(a), 7, 8 and 10; Requests for Production 1,2, S and 6

As set out more fully in FPC’s objections, FPC has already responded to Staff’s
discovery that targets much of the same information and data that FIPUG requests in the above
referenced interrogatories and requests for production.” It would be an unnecessary waste of
time and resources to respond to this duplicative discovery. FPC also incorporates its previous
objections to these interrogatories.

jections to Interrogatories 4 c).(d 11 and 12

FPC incorporates its previous objections to these interrogatories. In order to respond to
the above referenced interrogatories, FPC would have to recompile and/or create data and could
not in some instances provide responses to suit FIPUG’s interrogatories as the data is not
recorded or maintained in that manner in the normal course of FPC’s business. For example,
responding to interrogatory 4 (b), (c), and (d) would require the FPC to re-calculate its data in
order to satisfy FIPUG’s request for an analysis specifying “monthly peaks.” FPC’s reserve
margin methodology is tied to “seasonal” system peaks. In addition, if FPC were compelled to
respond to interrogatory 5, it would be forced to obtain and analyze new data in order to consider
FIPUG’s planning scenario that FPC does not consider a reasonable or likely scenario. As for
Interrogatories 11 and 12, there is no issue in this docket regarding the methodology or
calculation of a “capacity margin.” These interrogatories are overbroad, unduly burdensome, and
would require FPC to recompile and/or create data and investigate tangential issues of interest

only to FIPUG.

? With regard to Request for Production 6, FIPUG is requesting information on contracts that are already filed, and
publicly available, at the Commission.



Objections to Interrogatory 7: Requests for Production 3 and 4

FPC incorporates its previous objections to these interrogatories and requests for
production. Interrogatory 7 and Requests for Production 3 and 4 attempt to obtain detailed
system information relating to FPC’s proper treatment of non-firm customers. FPC’s treatment
of its non-firm customers is not at issue in this proceeding. While FIPUG may be interested in
this information, the compelled production of such information will not “afford the Commission
a full record with sufficient information upon which to make a decision regarding the adequacy
of the reserve margins planned for Peninsular Florida.” See Order No. PSC-99-1274-PCO-EU.
Objections to Interrogatories 9 and 14

FIPUG’s Interrogatory 9, in its entirety, states: “[h]Jow is Florida impacted by power
shortages in other states?” FIPUG has not defined the term “impacted.” FPC has no way of
knowing what type of “impact” FIPUG references in its interrogatory. Likewise, FPC does not
purport to speak for the entire State of Florida. In addition, FIPUG’s Interrogatory 14, in its
entirety, states: “[w]hat is the minimum term of a firm wholesale sale?” FIPUG has not defined
the phrase “firm wholesale sale.” These interrogatories do not warrant responses because they
are unclear and apparently argumentative. If FIPUG wishes to construct some argument about
these issues, it can do so without FPC’s assistance. FPC incorporates its previous objections to
these interrogatories.

biections to Interrogatories 2. 3, 6, 13. 15, 16 (and certain other interrogatories as set in

FPC’s previous objections)
FPC incorporates its previous objections to these interrogatories. The Commission has

set out a very broad list of issues to be investigated during this proceeding, and FIPUG should

not be allowed to compel responses to discovery that is tangential, at best, to those issues. It is



the Commission, not FIPUG, which should be directing the course of discovery in this
proceeding. In addition, FIPUG’s discovery seeks details and minutia pertaining to FPC’s

purchases, which would add nothing to the Commission’s investigation.
Respectfully submitted,

FLORIDA POWER CORPORATION

JAMES A. McGEE Y L. SASSO

Senior Counsel lorida Bar No. 622575
FLORIDA POWER CORPORATION Carlton, Fields, Ward,

P.O. Box 14042 Emmanuel, Smith & Cutler
St. Petersburg, Florida 33733 Post Office Box 2861
Telephone: (727) 820-5844 St. Petersburg, FL 33731
Facsimile: (727) 820-5519 Telephone: (727) 821-7000

Telecopier: (727) 822-3768



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER
CORPORATION'S OBJECTIONS TO THE FLORIDA INDUSTRIAL POWER GROUP’S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS has been furnished via U.S. Mail to
all counsel of record listed below this F7™* day of October, 1999.

{Qa/(/— -L[ . é»’l—wl—-——‘
/ Attorney

COUNSEL OF RECORD:
Robert Scheffel Wright Jeffrey Stone
John T. LaVia Beggs & Lane Law Firm
Landers & Parsons, P.A. P.O. Box 12950
310 West College Avenue Pensacola, FL 32576-2950

Tallahassee, FL 32301

Phone: (850) 681-0311

Fax: (850)224-5595

Attorneys for Duke Energy Power Services,
LLC; Black & Veatch

Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 8§77-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Vicki Kaufman

John A. McGlothlin

McWhirter Reeves

117 S. Gadsden Street

Tallahassee, FL 32301

Telephone: (850) 222-2525

Fax: (850) 222-5606

Attorney for Florida Industrial Power Users

Group and Reliant Energy Power Generation,

Inc.

Phone: (850) 432-2451
Fax: (850) 469-3330
Attorneys for Gulf Power Company

Richard Zambo

598 SW Hidden River Avenue

Palm City, FL 34990

Phone: (561) 220-9163

Fax: (561)220-9402

Attorney for Florida Industrial Cogeneration
Association

John W. McWhirter, Jr.

McWhirter Reeves

Post Office Box 3350

Tampa, FL 33601

Telephone: (813) 224-0866

Fax: (813)221-1854

Attorney for Florida Industrial Power Users
Group



Frederick M. Bryant, Esq.

2010 Delta Boulevard

Post Office Box 3209

Tallahassee, FL 32315

Phone: (850) 297-2011

Fax: (850)297-2014

Attorney for Florida Municipal Power Agency

Paul Sexton

Thornton Williams & Associates

Post Office Box 10109

Tallahassee, FL 32302

Phone: (850) 224-3999

Fax: (850) 224-0099

Attorneys for Florida Reliability Coordinating
Council

Gail Kamaras

Debra Swim

Legal Environmental Assistance
Foundation, Inc.

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303-6290

Telephone: (850) 681-2591

Fax: (850)224-1275

Office of the Public Counsel
Shreve/Beck/Pucher

c/o The Florida Legislature
111 W. Madison Street, #812
Tallahassee, FL 32399-1400
Telephone: (850) 488-9330
Fax: (850) 488-4491

Robert Williams

7201 Lake Ellinor Drive

Orlando, FL 32809-5769

Phone: (407) 859-7310

Fax: (407) 856-6553

Attorney for Florida Municipal Power Agency

Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804

Telephone: (850) 222-2300

Fax: (850) 222-7510

Attorney for Florida Power & Light Company

Roy Young

Young Law Firm

Post Office Box 1833

Tallahassee, FL 32302-1833

Telephone: (850) 222-7206

Fax: (850) 561-6834

Attorneys for Kissimmee Utility Authority

Jon Moyle

Moyle Flanigan, Katz, et al.

The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for PG&E Generating

Joe Welborn/Lane Mahaffey

16313 North Dale Mabry Highway

Tampa, FL 33618

Telephone: (813) 963-0994

Fax: (813) 264-7906

Attorneys for Seminole Electric Cooperative,
Inc.

Willard Smith/Fran Winchester
Reedy Creek Improvement District
Post Office Box 10175

Lake Buena Vista, FL 32830
Telephone: (407) 828-2034

Fax: (407) 828-2416



Ronald L. Vaden

Utilities Commission

City of New Smyrna Beach
Post Office Box 100

New Smyma Beach, FL 32170
Phone: (904) 423-7100

Fax: (904) 423-7175

James Beasley

Ausley & McMullen

Post Office Box 391

Tallahassee, FL 32301

Attorneys for Tampa Electric Co.
Telephone: (850) 224-9115

Fax: (850)222-7952

James Swartz

City of Homestead

675 N. Flagler Street

Homestead, FL 33030

Phone: (305) 247-1801 (ext. 185)
Fax: (305) 247-4008

Gary Lawrence

City of Lakeland

501 East Lemon Street
Lakeland, FL 33801
Phone: (941) 834-6522
Fax: (941) 834-6362

Tracy E. Danese

Jacksonville Electric Authority
21 West Church Street, Tower 16
Jacksonville, FL. 32202

Phone: (904) 665-6530

Fax: (904) 665-7366

Richard G. Feldman
City of Tallahassee

300 S. Adams Street
Tallahassee, FL 32301
Phone: (850) 891-8404
Fax: (850) 891-8109

Ken Wiley

Florida Reliability Coordinating Counsel

405 Reo Street, Suite 100
Tampa, FL 33609

Phone: (813) 289-5644
Fax: (813) 289-5646

Harvey Wildschuetz

City of Lake Worth Utilities
1900 Second Avenue, North
Lake Worth, FL 33461
Phone: (561) 586-1665
Fax: (561) 586-1702

Raymond O. Manasco, Jr.
Gainesville Regional Utilities

Post Office Box 147117

Station A-138

Gainesville, FL 32614-7117
Phone: (352) 334-3400 (ext. 1016)
Fax: (352) 334-2277

A K. (Ben) Sharma
Kissimmee Utility Authority
Post Office Box 423219
Kissimmee, FL 34742
Phone: (407) 933-7777
Fax: (407) 847-0787

T.B. Tart

Orlando Utilities Commission
Post Office Box 3193

Orlando, FL 32802

Phone: (407) 423-9018 (ext. 123)
Fax: (407) 423-9198
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Thomas J. Maida

Foley & Lardner

300 East Park Avenue

Tallahassee, FL 32301

Phone: (850) 222-6100

Fax: (850) 224-3101

Attorneys for Seminole Electric Cooperative

City of Tallahassee

c/o Rutledge Law Firm
Kenneth Hoffman

Post Office Box 551
Tallahassee, FL 32302
Phone: (850) 681-6788
Fax: (850) 681-6515

11

Dick Basford & Associates, Inc.
Post Office Box 14831
Jacksonville, FL 32238

Phone: (904) 771-3575

Fax: (904) 573-7971

Richard A. Mullaney, General Counsel
Michael B. Wedner, Assist. General Counsel
Office of the General Counsel

117 West Duval Street, Ste. 480
Jacksonville, FL 32202

Phone: (904) 630-1700

Fax:

Attorneys for Jacksonville Electric Agency
(JEA)



