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FLORIDA POWER CORPORATION’S RESPONSE TO
THE FLORIDA INDUSTRIAL COGENERATION ASSOCIATION’S
PETITION FOR LEAVE TO INTERVENE
FLORIDA POWER CORPORATION (FPC), by its attorneys, hereby responds to The

Florida Industrial Cogeneration Association’s (FICA) Petition for Leave to Intervene as follows:

INTERVENTION IS NOT PROPER IN THIS GENERIC INVESTIGATION

FPC must safeguard its constitutional, statutory, and regulatory rights by reiterating its
objections to the nature of these proceedings as an improper “mix” of an agency investigative
proceeding and a formal evidentiary hearing wherein the agency intends to adjudicate issues
affecting certain parties’ substantial interests. Section 120.57(5), Florida Statutes (1999), and
Uniform Rule of Procedure 28-106.101 expressly prohibit this type of “mixed” proceeding.
While the Commission is statutorily entitled to engage in certain proceedings, it cannot fashion
those proceedings in any way it sees fit, especially when such proceedings conflict with the
procedures set out in the Florida Administrative Procedure Act and the Uniform Rules of

AFA 2. Procedure promulgated by the Administration Commission.
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Therefore, pursuant to the Commission’s own Rule 25-22.039 and Uniform Rule 28-106.205,

intervention in these proceedings is not proper.

FICA’S PETITION DOES NOT SATISFY THE COMMISSION’S RULE OR THE
APPLICABLE UNIFORM RULE

FICA’s petition purports to be made pursuant to Rule 25-22.039, Florida Administrative
Code. While the Commission has received an exception from the Administration Commission
pertaining to Rule 25-22.039, FICA’s petition must still include allegations sufficient to show
that its substantial interests are subject to determination or will be affected through the
proceeding. Fla. Admin. Code R. 25-22.039.

FICA alleges that its “substantial interests” in this proceeding are the value of the
cogenerated electricity sold by FICA members, and the cost and reliability of electricity
purchased by FICA members from Florida electric utilities. FICA alleges that these “substantial
interests” will be affected because reserve margins, “either actual or planned,” directly affect the
price of electricity and the value of cogenerated electricity.

In addition, FPC objects to the nature of FICA’s alleged “substantial interests.” FICA’s
economic concern regarding the price of power that FICA members purchase from Florida
electric utilities and concern regarding the potential affect this proceeding may have on the value
of cogenerated electricity are market concerns. A decision in this docket may have an indirect
affect on market prices for electricity, including cogenerated -electricity, but FICA’s
characterization of its economic concern as a substantial interest is based on pure speculation.
The price of electricity, including FICA’s cogenerated electricity is based on complex and varied
market forces, not simply this proceeding. FICA does not, and cannot, allege sufficient facts to
show any direct nexus between this proceeding and the price of electricity. FICA’s highly

speculative “substantial interest” does not rise to the necessary standard for intervention in this
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proceeding. See Agrico Chemical Co. v. Department of Environmental Protection, 406 So.2d
478, 482 (Fla. 2™ DCA 1981)(holding that an individual must show that he or she will suffer

injury in fact which is of sufficient immediacy to entitle him to a section 120.57 hearing, and that
the injury is of a type or nature which the proceeding is designed to protect.) An intervenor in a
section 120.57 proceeding must show that it is actually entitled to a formal 120.57 hearing as
well. See id. Therefore, the Commission’s rule pertaining to intervention and the Uniform Rule
describing the requirements to intervene both refer back to the rules describing requirements for
initiating a proceeding. FICA cannot make the necessary showing under either set of rules. The
purported purpose of this proceeding is to investigate electric utility reserve margins. This
proceeding should not be used to address speculative and indirect economic concerns of
bystanders.

FICA’s petition does not sufficiently state a basis for intervention in this proceeding
because FICA has failed to meet the requirements of Commission Rule 25-22.039. In fact, Rule
25-22.039 may not provide a basis for any party to intervene in any proceeding as it is currently
drafted. The Rule specifically states that the Petition to Intervene “must conform with
Commission Rule 25-22.036(7)(a).” Fla. Admin. Code 25-22.039. However, that subsection of
Commission Rule 25-22.036 has been repealed. This obvious inconsistency within the
Commission’s own rules raises the possibility that Rule 25-22.039 is facially invalid. Even
assuming that the Rule is somehow still applicable, former Rule 25-22.036(7)(a), prior to its
repeal, required the prospective intervenor to allege certain facts that FICA has not provided in
its petition, including: a statement of all known disputed issues of material fact, a concise
statement of the ultimate facts alleged as well as the rules and statutes which entitle the petitioner

to relief and a demand for relief. See In Re: Petition for Limited Proceeding to Implement Water
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Conservation Plan in Seminole County, 1994 WL 454839 (Fla. P.S.C. 1994). Therefore, FICA
has not met its burden pursuant to the requirements of Commission Rule 25-22.039.

Although FPC respectfully disagrees with the Commission’s decision to govern this
docket as a section 120.57 proceeding, the Uniform Rules of Procedure established by the
Administration Commission contains a separate rule describing the requirements for
intervention, which is applicable to section 120.57 proceedings. Rule 28-106.205, Florida
Administration Code, sets out requirements very similar to Commission Rule 25-22.039.
However, while Commission Rule 25-22.039 refers to a repealed subsection of Rule 25-22.036,
Rule 28-106.205 refers to Rule 28-106.201(2), which remains in effect. Subsection (2) of Rule
28-106.201 sets out the requirements for a petition to initiate a hearing involving disputed issues
of material fact. Therefore, pursuant to the Uniform Rules of Procedure, a petition to intervene
should contain all of the necessary allegations to initiate the underlying proceeding.

FICA’s petition fails to satisfy the requirements of Rule 28-106.205 and 28-106.201(2).
FICA’s petition does not contain “[t]he name and address of each agency affected and each
agency’s file or identification number, if known.” Fla. Admin. Code. R. 28-106.201(2)(a).
FICA’s petition does not contain “[a] statement of when and how the petitioner received notice
of the agency decision. Fla. Admin. Code. R. 28-106.201(2)(c). FICA’s petition does not
contain “[a] statement of all disputed issues of material fact.” Fla. Admin. Code. R. 28-
106.201(2)(d). FICA’s petition does not contain “[a] concise statement of the ultimate facts
alleged, including the specific facts the petitioner contains warrant reversal or modification of the
agency’s proposed action.” Fla. Admin. Code. R. 28-106.201(2)(e). FICA’s petition does not
contain “[a] statement of the specific rules or statutes the petitioner contains require reversal or

modification of the agency’s proposed action.” Fla. Admin. Code. R. 28-106.201(2)(f). FICA’s
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petition does not contain “[a] statement of the relief sought by the petitioner, stating precisely the
action petitioner wishes the agency to take with respect to the agency’s proposed action.” Fla.
Admin. Code. R. 28-106.201(2)(g). FPC asserts that Uniform Rule 28-106.205 should be
applied in this proceeding because of the inconsistency present in Commission Rule 25-22.039.
FICA cannot allege sufficient facts at the present time to intervene, pursuant to the Uniform
Rules, because the Commission has not taken agency action or proposed agency action in the
instant proceeding.

FICA’s “Petition for Leave to Intervene” does not allege sufficient facts to satisfy
Commission Rule 25-22.039 or Uniform Rule 28-106.205. In addition, FICA’s assertions that
its “substantial interests” will be affected by this proceeding are indirect, speculative and based
upon economic concerns that are not proper issues to be addressed in this proceeding. Lastly,
intervention in the instant proceeding, which is a generic investigation convened pursuant to the
Commission’s inherent statutory powers, is not proper because this proceeding has not been
properly initiated as a section 120.57 proceeding and cannot determine any party’s substantial
interests.

WHEREFORE, FPC respectfully requests the entry of an order denying FICA’s Petition

for Leave to Intervene.

Respectfully submitted,
FLORIDA POWER CORPORATION

=D Hikee

JAMES A. McGEE GARY L. SASSO

Senior Counsel Florida Bar No. 622575
FLORIDA POWER CORPORATION Carlton, Fields, Ward,

P.O. Box 14042 Emmanuel, Smith & Cutler
St. Petersburg, Florida 33733 Post Office Box 2861
Telephone: (727) 820-5844 St. Petersburg, FL 33731
Facsimile: (727) 820-5519 Telephone: (727) 821-7000

Telecopier: (727) 822-3768

WPB#518186.01



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER
CORPORATION'S RESPONSE TO THE FLORIDA INDUSTRIAL COGENERATION
ASSOCIATION’S PETITION FOR LEAVE TO INTERVENE has been furnished via U.S. Mail
to all counsel of record listed below this Z / day of October, 1999.

L1l

Attorney
COUNSEL OF RECORD:
Robert Scheffel Wright Jeffrey Stone
John T. LaVia Beggs & Lane Law Firm
Landers & Parsons, P.A. P.O. Box 12950
310 West College Avenue Pensacola, FL. 32576-2950

Tallahassee, FL. 32301

Phone: (850) 681-0311

Fax: (850)224-5595

Attorneys for Duke Energy Power Services,
LLC; Black & Veatch

Michelle Hershel

Post Office Box 590

Tallahassee, FL. 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Vicki Kaufman

John A. McGlothlin

McWhirter Reeves

117 S. Gadsden Street

Tallahassee, FL 32301

Telephone: (850) 222-2525

Fax: (850)222-5606

Attorney for Florida Industrial Power Users
Group and Reliant Energy Power Generation,
Inc.
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Phone: (850) 432-2451
Fax: (850) 469-3330
Attorneys for Gulf Power Company

Richard Zambo

598 SW Hidden River Avenue

Palm City, FL 34990

Phone: (561)220-9163

Fax: (561) 220-9402

Attorney for Florida Industrial Cogeneration
Association

John W. McWhirter, Jr.

McWhirter Reeves

Post Office Box 3350

Tampa, FL 33601

Telephone: (813) 224-0866

Fax: (813) 221-1854

Attorney for Florida Industrial Power Users
Group



Frederick M. Bryant, Esq.

2010 Delta Boulevard

Post Office Box 3209

Tallahassee, F1. 32315

Phone: (850) 297-2011

Fax: (850)297-2014

Attorney for Florida Municipal Power Agency

Paul Sexton

Thornton Williams & Associates

Post Office Box 10109

Tallahassee, FL 32302

Phone: (850) 224-3999

Fax: (850) 224-0099

Attorneys for Florida Reliability Coordinating
Council

Gail Kamaras

Debra Swim

Legal Environmental Assistance
Foundation, Inc.

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303-6290

Telephone: (850) 681-2591

Fax: (850)224-1275

Office of the Public Counsel
Shreve/Beck/Pucher

c/o The Florida Legislature
111 W. Madison Street, #812
Tallahassee, FL 32399-1400
Telephone: (850) 488-9330
Fax: (850) 488-4491

Robert Williams

7201 Lake Ellinor Drive

Orlando, FL 32809-5769

Phone: (407) 859-7310

Fax: (407) 856-6553

Attorney for Florida Municipal Power Agency
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Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804

Telephone: (850) 222-2300

Fax: (850)222-7510

Attorney for Florida Power & Light Company

Roy Young

Young Law Firm

Post Office Box 1833

Tallahassee, FL 32302-1833

Telephone: (850) 222-7206

Fax: (850) 561-6834

Attorneys for Kissimmee Utility Authority

Jon Moyle

Moyle Flanigan, Katz, et al.

The Perkins House

118 North Gadsden Street
Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for PG&E Generating

Joe Welborn/Lane Mahaffey

16313 North Dale Mabry Highway

Tampa, FL 33618

Telephone: (813) 963-0994

Fax: (813) 264-7906

Attorneys for Seminole Electric Cooperative,
Inc.

Willard Smith/Fran Winchester
Reedy Creek Improvement District
Post Office Box 10175

Lake Buena Vista, FL 32830
Telephone: (407) 828-2034

Fax: (407) 828-2416



Ronald L. Vaden

Utilities Commission

City of New Smyrna Beach
Post Office Box 100

New Smyrna Beach, FL 32170
Phone: (904) 423-7100

Fax: (904) 423-7175

James Beasley

Ausley & McMullen

Post Office Box 391

Tallahassee, FL 32301

Attorneys for Tampa Electric Co.
Telephone: (850) 224-9115

Fax: (850) 222-7952

James Swartz

City of Homestead

675 N. Flagler Street

Homestead, FL 33030

Phone: (305) 247-1801 (ext. 185)
Fax: (305) 247-4008

Gary Lawrence

City of Lakeland

501 East Lemon Street
Lakeland, FL 33801
Phone: (941) 834-6522
Fax: (941) 834-6362

Tracy E. Danese

Jacksonville Electric Authority
21 West Church Street, Tower 16
Jacksonville, FL 32202

Phone: (904) 665-6530

Fax: (904) 665-7366
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Richard G. Feldman
City of Tallahassee

300 S. Adams Street
Tallahassee, FL 32301
Phone: (850) 891-8404
Fax: (850) 891-8109

Ken Wiley

Florida Reliability Coordinating Counsel

405 Reo Street, Suite 100
Tampa, FL 33609

Phone: (813) 289-5644
Fax: (813) 289-5646

Harvey Wildschuetz

City of Lake Worth Utilities
1900 Second Avenue, North
Lake Worth, FL 33461
Phone: (561) 586-1665
Fax: (561) 586-1702

Raymond O. Manasco, Jr.
Gainesville Regional Utilities

Post Office Box 147117

Station A-138

Gainesville, FL 32614-7117
Phone: (352) 334-3400 (ext. 1016)
Fax: (352) 334-2277

A K. (Ben) Sharma
Kissimmee Utility Authority
Post Office Box 423219
Kissimmee, FL 34742
Phone: (407) 933-7777
Fax: (407) 847-0787

T.B. Tart

Orlando Utilities Commission
Post Office Box 3193

Orlando, FL 32802

Phone: (407) 423-9018 (ext. 123)
Fax: (407) 423-9198



Thomas J. Maida

Foley & Lardner

300 East Park Avenue

Tallahassee, FL 32301

Phone: (850) 222-6100

Fax: (850) 224-3101

Attorneys for Seminole Electric Cooperative

City of Tallahassee

c/o Rutledge Law Firm
Kenneth Hoffman

Post Office Box 551
Tallahassee, FL 32302
Phone: (850) 681-6788
Fax: (850) 681-6515
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Dick Basford & Associates, Inc.
Post Office Box 14831
Jacksonville, FL 32238

Phone: (904) 771-3575

Fax: (904) 573-7971

Richard A. Mullaney, General Counsel
Michael B. Wedner, Assist. General Counsel
Office of the General Counsel

117 West Duval Street, Ste. 480
Jacksonville, FL 32202

Phone: (904) 630-1700

Fax:

Attorneys for Jacksonville Electric Agency
(JEA)



