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Ms. Blanca S. Bayo, Director P LT S
Division of Records and Reporting % L o
Florida Public Service Commission b - ,}ﬂ
2540 Shumard Oak Boulevard ‘é’j % =] E},{)
Tallahassee, F1. 32399-0850 O ‘,ﬂ ')
Re: Inre: Petition for Determination of Need for an Electrical Power Plant in
Okeechobee County by Okeechobee Generating Company, L.L.C.
Docket No. 991462-EU
Dear Ms. Bayo:

Enclosed for filing in the above docket is the original and fifteen (15) copies of Florida
Power Corporation’s Motion to Strike Portions of the Prefiled Testimony of Gerard J. Kordecki
and Sean J. Finnerty.

We request you acknowledge receipt and filing of the above by stamping the additional
copy of this letter and returning it to me in the self-addressed, stamped envelope provided.

If you or your Staff have any questions regarding this filing, please contact me at (727)
821-7000.

Very truly yours,

“Gary L. §asso
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for Determination
of Need for an Electrical Power
Plant in Okeechobee County by
Okeechobee Generating Company,
LL.C

DOCKET NO. 991462-EU

Submitted for filing: February 23, 2000
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INTERVENOR FLORIDA POWER CORPORATION’S MOTION TO
STRIKE PORTIONS OF THE PREFILED TESTIMONY OF
RARD J. KO KI AND SEAN J. FINNERTY

Florida Power Corporation (“FPC”) hereby moves to strike portions of the prefiled direct
testimony of Gerard J. Kordecki and Sean J. Finnerty. In support of its motion, FPC states as
follows:

1. On October 25, 1999, Okeechobee Generating Company, L.L.C. (“OGC”) filed
with the Commission the testimony of Gerard J. Kordecki (“Kordecki”) and Sean J. Finnerty
(“Finnerty”) in support of its petition for a determination of need for its proposed “merchant™
power plant. Portions of the testimony of both Kordecki and Finnerty constitute legal
conclusions as to the Commission’s jurisdiction, and the meaning of various statutory provisions,
and as such should be stricken. Legal arguments are not the proper subject for prefiled
testimony.

2. OGC’s attempt to bootstrap legal arguments into the evidentiary portion of this

proceeding as direct testimony is inappropriate. In In re: Investigation Into the Appropriate Rate

for hern State Utilitj ., for all Regul tems i ford, Brev
itrus, C1 {lier, Duval, Hermand igh s, Lake harlotie ion, Martin au
Orange, and Washington Counties, 94 FPSC: 3:724, (hereinafter “Southern States™),
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Commissioner Julia L. Johnson, serving as prehearing officer, addressed a similar attempt to
offer legal opinion as expert testimony, and Commissioner Johnson stated in pertinent part:
It has not been Commission practice to allow expert testimony on legal issues. I
concur. The most appropriate place for legal discussion is in a post-hearing filing,
such as a brief, where all of the parties have equal opportunity to present case law
and argument in support of their position on the issue. Cross-examination of a
witness on legal opinion is not contemplated by Section 120.57, Florida Statutes,
which provides for a fact finding proceeding. Legal argument is more
appropriately reserved for argument of counsel in a party’s brief.
Id. at 3:726. In Southern States, Commissioner Johnson granted a motion to strike the legal
analysis from the prefiled testimony. The same reasoning applies to certain statements of
Kordecki and Finnerty here. OGC will have an opportunity to raise legal arguments in its post-
hearing filings and has made a number of them in response to both FPC’s and Florida Power and
Light’s Motions to Dismiss. It would be inappropriate to require FPC to cross-examine either
Kordecki or Finnerty on legal issues addressed in their respective prefiled testimony, specifically
identified below.
3. Accordingly, the following portions of Kordecki’s and Finnerty’s testimony
should be stricken as an inappropriate legal opinion.

Kordecki:

a. Page 9, Lines 5 through 15, including the entire Q& A beginning
“What agency, if any, regulates these wholesale sales;”

b. Page 9, Lines 18 through 21, including “I believe that, in general,
they will have exempt wholesale generator (“EWG™) status and
will also be subject to FERC’s regulatory authority as “public
ufilities” under the Federal Power Act;”

C. Page 10, Lines 1 through 14, including the entire Q& A beginning

“What role does the Florida Public Service Commission have in
wholesale transactions;”
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Finnerty:

f.

Page 15, Lines 16 through 17, including “since this capacity can be
required under a statewide emergency to be sold into the grid;”

Page 16, Lines 17 through 19, including “Also, it is my
understanding that under a statewide emergency, the Governor
could require any utility with generation to supply into the grid;”

Page 10, Lines 6 through 7 including “The Okeechobee Generating
Company is a “public utility” under the Federal Power Act;”

Page 10, Lines 15 through 17 including “Okeechobee Generating
Company, L.L.C. will be an “electric utility” under Florida law
including the Grid Bill provisions;”

At Page 3, Lines 1-6 — Finnerty sponsers certain narrative text, figures

and tables contained in the Exhibits filed with the Petition for Determination of
Need (hereinafter “Pet. Exh”). The following legal opinions incorporated by
Finnerty into his testimony should be striken as well.

h.

Pet. Ex. Page 1, including “Okeechobee Generating Company
L.L.C (“*OGC”), a public utility subject to the jurisdiction of the
Federal Energy Regulatory Commission under the Federal Power
Act, and an electric utility under Section 366.02(2), Florida
Statutes;”

Pet. Ex. Pages 6, paragraph 2 through Page 7 including the
paragraph ending “the Project satisfies all relevant criteria under
Rule 25-22.081, Florida Administrative Code,” all of which is
simply a legal discussion of the Siting Act, need statute and rule;

Pet. Ex. Page 7, paragraph 3, including “Section II of these
Exhibits provides a description of the applicant and primarily
affected utility, OGC;”

Pet. Ex. Page 9, paragraph 1, including “The applicant and
primarily affected utility for the Commission’s determination of
need is Okeechobee Generating Company, L.L.C.;”

Pet. Ex. Page 9, paragraph 2, including “OGC is a FERC
jurisdictional, FERC regulated wholesale public utility (as well as
an electric utility under Section 366.02(2), Florida Statutes) . . .;”

Pet. Ex. Page 10, paragraph 2, including the entire section titled



“B.  Okeechobee Generating Company L.L.C.;”

n. Pet. Ex. Table 1, including the entire sectron titled “Status with
Federal Agencies.”
4. Counsel for FPC has consulted with Petitioner’s counsel and is authorized to state

that they oppose this Motion. Neither FP&L, TECO, nor LEAF have any objection to this
Motion.
WHEREFORE, FPC requests that the Commission strike as legal opinion the above-cited

portions of the prefiled testimony of Gerard J. Kordecki and Sean J. Finnerty.

JAMES A. McGEE

Senior Counsel

FLORIDA POWER CORPORATION
P.O. Box 14042

St. Petersburg, Florida 33733
Telephone: (727) 820-5184

Facsimile: (727) 820-5519
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Respectfully submitted,

FLORIDA POWER CORPORATION

/i

GARY L. SASSO

Florida Bar No. 622575

JILL H. BOWMAN

Florida Bar No. 057304

Carlton, Fields, Ward,
Emmanuel, Smith & Cutler, P.A.
Post Office Box 2861

St. Petersburg, FL 33731
Telephone: (727) 821-7000
Telecopier: (727) 822-3768
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I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER
CORPORATION’S MOTION TO STRIKE PORTIONS OF THE PREFILED TESTIMONY OF GERARD J.
KORDECKI AND SEA 5 J. FINNERTY has been furnished by U.S. Mail to the following counsel of

record thIS

day of February, 2000.

S

/ Attorney

COUNSEL OF RE ORD:

Robert Scheffel Wright

John T. LaVia

Landers & Parsons, P.A.

310 West College Avenue
Tallahassee, FL 32301

Phone: (850) 681-0311

Fax: (850) 224-5595

Attorneys for Okeechobee Generating
Company, L.L.C.

Sanford I.. Hartman

Okeechobee Generating Company, L.L.C.

PG&E Generating Company
7500 Old Georgetown Road
Bethesda, MD 20814

Phone: (301) 280-6800

Fax:

Sean J, Finnerty

PG&E Generating Company
One Bowdoin Squaren Road
Boston, MA 02114-2910
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John Moyle

Moyle Flanigan, Katz, et al.

The Perkins House

118 N. Gadsden Street

Tallahassee, FL. 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for Okeechobee Generating
Company, L.L.C.

Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804

Telephone: (850) 222-2300

Fax: (850)222-7510

Attorneys for Florida Power & Light Company

Regional Planning Council #07
Douglas Leonard

P.O. Drawer 2089

Bartow, FL 33830

Phone: (941) 534-7130

Fax: (941) 534-7138




Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Department of Environmental Protection
Scott Goorland

2600 Blairstone Road

Tallahassee, FL 32399-2400

Phone: (850) 487-0472

Kenneth Hoffman/John Ellis
Rutiedge Law Firm

Post Office Box 551

Tallahassee, FL 32302-0551
Phone: (850) 681-6788

Fax: (850) 681-6515

Attorneys for City of Tallahassee

Flonda Industrial Cogeneration Association

c/o Richard Zambo, Esq.

598 Sw Hidden River Avenue
Palm City, FL 34990

Phone: (561)220-9163

Fax: (561)220-9402

Legal Environmental Assistance
Foundation, Inc.

Gail Kamaras/Debra Swin

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303

Phone: (850) 681-2591

Fax: (850) 224-1275
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Paul Darst

Department of Community Affairs
Division of Local Resource Planning
2740 Centerview Drive

Tallahassee, FL 32399-2100

Phone: (850) 488-8466

Fax: (850) 921-0781

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114
Phone: (913) 458-7432
Fax: (913) 458-2934

James Beasley/Lee Willis

Ausley Law Firm

Post Office Box 391

Tallahassee, FL 32302

Phone: (850) 224-9115

Fax: (850)222-7560

Attorneys for Tampa Electric Company

Florida Power & Light Company (Miami)
William G. Walker, IIT

9250 W. Flagler Street

Miami, FL 33174

Phone: (305) 552-4327

Fax: (305) 552-3660

Harry W. Long, Jr.
Tampa Energy, Inc.
Post Office Box 111
Tampa, FL. 33601-0111
Phone: (813) 228-1702
Fax: (813) 228-1328




