ORIGINAL

CARLTON FIELDS

ATTORNEYS AT LAW

ONE PROGRESS PLAZA MAILING ADDRESS:
200 CENTRAL AVENUE. SUITE 2300 P.O. BOX 2861. ST. PETERSBURG, FL 33731-2861
ST. PETERSBURG. FLORIDA 33701-4352 TEL (727) 821-7000  FAX {727) 822-3768
February 25, 2000

Ms. Blanca S. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-(}850

Re: In re: Petition for Determination of Need for an Electrical Power Plant in
Okeechobee County by Okeechobee Generating Company, L.L.C.
Docket No. 991462-EU

Dear Ms. Bayo:

Enclosed for filing in the above docket is the original and fifteen (15) copies of Florida
Power Corporation’s Notice of Filing and Service the fully executed Prehearing Statement of
Florida Power Corporation.

We request you acknowledge receipt and filing of the above by stamping the additional
copy of this letter and returning it to me in the self-addressed, stamped envelope provided.

If you or your Staff have any questions regarding this filing, please contact me at (727)
821-7000.

Very truly yours,

s

“"GaryL asso %
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of Need for an Electrical Power )
Plant in Okeechobee County by )
Okeechobee Generating Company, )
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Submitted for filing: February ﬁ: 2000

FLORIDA POWER CORPORATION’S

NOTICE

ND SERVI

Florida Power Corporation, by and through its undersigned attorneys, hereby gives notice

of filing and service of an executed Prehearing Statement of Florida Power Corporation. No

changes were made to the Prehearing Statement of Florida Power Corporation filed on

February 25, 2000. The document was inadvertently filed and served without signature of the

attorey of record through a clerical error.

I hereby certify that a true and correct copy of this document and an executed Prehearing

Statement of Florida Power Corporation has been served via facsimile (indicated by **} and U.S.

Mail to all counsel and parties of record as listed on the attached page this 25 day of

February, 2000.

JAMES A. McGEE

Senior Counsel

FLORIDA POWER CORPORATION
P.O. Box 14042

St. Petersburg, Florida 33733
Telephone: (727) 820-5184

Facsimile: (727) 820-5519

STP#513281.01

Respectfully submitted,

FLORIDA POWER CORPORATION
V3 o
GARY L/ SASSO

" Florida Bar No. 622575
! Jilt H. Bowman

Florida Bar No. 057304
Carlton, Fields, Ward,
Emmanuel, Smith & Cutler
Post Office Box 2861

St. Petersburg, FL 33731
Telephone: (727) 821-7000
Telecopier: (727) 822-3768

033572 -pb
?/26“/2450



COUNSEL OF RECORD:

Robert Scheffel Wright **

John T. LaVia

Landers & Parsons, P.A.

310 West College Avenue
Tallahassee, FL 32301

Phone: (850) 681-0311

Fax: (850)224-5595

Attorneys for Okeechobee Generating
Company, L.L.C.

Sanford L. Hartman

Okeechobee Generating Company, L.L.C.

PG&E Generating Company
7500 Old Georgetown Road
Bethesda, MD 20814
Phone: (301) 280-6800

Fax:

Sean J. Finnerty

PG&E Generating Company
One Bowdoin Squaren Road
Boston, MA 02114-2910

Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Department of Environmental Protection
Scott Goorland

2600 Blairstone Road

Tallahassee, FL 32399-2400

Phone: (850) 487-0472

STP#513281.01

John Moyle *#*

Moyle Flanigan, Katz, et al.

The Perkins House

118 N. Gadsden Street

Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for Okeechobee Generating
Company, L.L.C.

Matthew M. Childs **

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804
Telephone: (850} 222-2300

Fax: (850) 222-7510

Attorneys for Florida Power & Light Company

Regional Planning Council #07
Douglas Leonard

P.O. Drawer 2089

Bartow, FL 33830

Phone: (941) 534-7130

Fax: (941) 534-7138

Paul Darst

Department of Community Affairs
Division of Local Resource Planning
2740 Centerview Drive

Tallahassee, FL 32399-2100

Phone: (850) 488-8466

Fax: (850)921-0781

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114
Phone: (913) 458-7432
Fax: (913) 458-2934



Kenneth Hoffman/John Ellis
Rutledge Law Firm

Post Office Box 551

Tallahassee, FL 32302-0551
Phone: (850) 681-6788

Fax: (850) 681-6515

Attorneys for City of Tallahassee

Florida Industrial Cogeneration Association
c/o Richard Zambo, Esq.

598 Sw Hidden River Avenue

Palm City, FL 34990

Phone: (561) 220-9163

Fax: (561) 220-9402

Legal Environmental Assistance
Foundation, Inc.

Gail Kamaras/Debra Swim **

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303

Phone: (850) 681-2591

Fax: (850) 224-1275

D. Bruce May, Esq.

Holland & Knight I.LLP

315 South Calhoun Street, Ste. 600 (32301)
P.O. Drawer 810

Tallahassee, FL 32302-0810

Phone: (850) 224-7000

Fax: (850) 224-8832

STP#513281.01

James Beasley/Lee Willis **

Ausley Law Firm

Post Office Box 391

227 South Calhoun Street

Tallahassee, FL 32301

Phone: (850) 224-9115

Fax: (850) 222-7560

Attorneys for Tampa Electric Company

Florida Power & Light Company (Miami}
William G. Walker, 11

9250 W. Flagler Street

Miami, FL 33174

Phone: (305) 552-4327

Fax: (305) 552-3660

Harry W. Long, Jr, **
Tampa Energy, Inc.

Post Office Box 111

7™ Floor, Legal Department
702 N. Franklin Street
Tampa, FL 33602-0111
Phone: (813) 228-1702
Fax: (813) 228-1328



ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Joint Petition for Docket No. 991462-EU
Determinatton of Need for an
Electrical Power Plant in Okeechobee Filed: February 25, 2000

County by Okeechobee Generating
Company, L.L.C.

PREHEARING STATEMENT OF
FLORI WE RPORATION

Florida Power Corporation (FPC) pursuant to Rule 25-22.038, Florida Administrative

Code, hereby submits its Prehearing Statement in this matter, and states as follows:

A.

APPEARANCES

James A. McGee, Esq., Florida Power Corporation
Post Office Box 14042, St. Petersburg, FL 33733

Gary L. Sasso, Esq.
Jill H, Bowman, Esq.
Carlton, Fields, Ward, Emmanuel, Smith & Cutler, P.A.

Post QOffice Box 2861,

St. Petersburg, Florida 33731

On behalf of Florida Power Corporation

WITNESSES

Witness Subject Matter [ssue

Charles J. Cicchetti Lack of need for and All non-legal issues
cost-effectiveness of
proposed plant

EXHIBITS

Exhibit Number Witness Description

To be determined

EPC reserves the right to call such other witnesses and to use such other exhibits as may
be identified in the course of discovery and preparation for the final hearing in this
matter.

STP#516753.01 1



D. STATEMENT OF BASIC POSITION

In order to preserve its legal position on the issues raised in the Duke case and re-
asserted herein, FPC submits that a determination of need may not be obtained under Section
403.519, Flonda Statutes, for a plant proposed by any independent power producer unless the
plant has committed its capacity to a retail utility under a binding power purchase agreement
or unless the plant falls within the statutory exemption for plants that need not be sited under
Section 403.519 and the Florida Electric Power Plant Siting Act (PPSA). Petitioner
Okeechobee Generating Company, L.L.C. (OGC) is proposing to build a plant that is neither
dedicated by contract to serve the identified needs of particular retail utilities in Florida nor
falling within an exemption to the PPSA. Accordingly, as a matter of law the Petition must
be dismissed or denied.

Further, OGC has failed to comply with the Commission’s rule requiring that any
investor owned utility either (1) issue a request for proposals to solicit supply-side
alternatives to its proposed power plant or (2) seek a waiver from the application of that
requirement. Rule 25-22.082, Fla. Admin. Code. For this reason, too, OGC’s Petition
should be dismissed or denied.

Putting these issues aside, OGC has not shown and will not show that its proposed
project will satisfy the statutory need criteria. Section 403.519 requires the Commission to
determine whether there is a need for the proposed power plant, not for additional capacity
somewhere in the State. It goes without saying that Florida utilities plan to add capacity to
their systems during the next five years. The main questions here are: Is there a need for
even more capacity in Florida, and, if there is, who should build it?

OGC has not met its burden of showing that there is a need for additional capacity in
Florida, and it certainly has not met its burden of showing that, if there is such a need, the
proposed power plant will provide superior reliability and cost-effectiveness to power plants
built or dedicated by contract to Florida retail utilities.

The fact is, OGC’s “proof™ that the proposed plant is needed is built on faulty
analysis and flawed assumptions, as will become evident at the final hearing in this matter,
Further, assuming for the sake of argument that additional capacity is “needed,” the proposed
project will cost Florida ratepayers more and provide less reliability than a comparable plant
built by a regulated retail utility or dedicated by contract to such a utility. A merchant
developer can and will charge the most the market will bear and thus seek to recover a return
of its investment and on its investment in an amount that substantially exceeds what a cost-
based Florida utility will receive, and over a shorter number of years. In the case of the
proposed OGC project, consumers in Florida will not benefit from the project; to the
contrary, OGC will benefit, and ratepayers will be made worse off than if Florida retail
utilities provided any needed supply-side resources under cost-base regulation.

STP#516753.01 2



E.

While merchants tout the virtues of free-market competition, that market does not

exist in Florida. Currently, the Florida electric power industry is predominantly a regulated
market, and to inject an essentially unregulated merchant like the OGC plant into that market,
without pre-existing contractual commitments, is tantamount to sending a fox into a
henhouse. Florida will get the benefits of neither regulation nor competition, but will get the
worst of both worlds.

STATEMENT OF ISSUES AND POSITIONS

1. FACTUAL ISSUES

P TUALI 1: Tsthere a need for the proposed power plant, taking into
account the need for electric system reliability and integrity, as this criterion is used in
Section 403.5197

FPC: No. The proposed plant will not be dedicated to meeting the need of any Florida
utility; rather OGC will be free to chase price spikes anywhere inside or outside the State
or to withhold supply when that will serve its economic interests. No retail utility will be
able to count on the plant’s being available when that utility needs power. The utilities in
Florida have plans in place to meet their actual capacity needs over the ten-year planning
horizon, and the three investor-owned utilities in Florida have recently agreed to increase
their reserve margins to 20%, effective in 2004, (Cicchetti)

FPC FACTUAL ISSUE 2:  Is there a need for the proposed power plant, taking into
account the need for adequate electricity at a reasonable cost, as this criterion is used in

Section 403.5197?

FPC: No. There is no “economic” need for the plant. The utilities in Florida have
maintained over the years a reasonable equilibrium between long-term capital costs and
short-term fuel costs, taking into account a diversity of fuel sources, adding capacity
when it is economic to do so. The proposed plant will not achieve the economic benefits
claimed. To the contrary, the proposed plant will garner profits for OGC over and above
returns that would be obtained by a retail utility-built plant, and this windfall will be
subsidized by the ratepayers. (Cicchetti)

FPC FACTUAL ISSUE 3:  Is the proposed power plant the most cost-effective
alternative available, as this criterion is used in Section 403.519?

FPC: No. To the contrary, OGC will charge more for its capacity and energy over the
life of the plant than a regulated cost-of-service utility like FPC precisely because the
Commission will not regulate or limit the price that OGC can charge. If the Commission
determined that Florida utilities needed more capacity, the most cost-effective solution
would be to require the utilities to build that capacity or place it under firm contract.
(Cicchetti)

STP&516753.01 3



4.

FPC FACTUAL ISSUE 4:  Are there any conservation measures taken by or
reasonably available to the Okeechobee Generating Company which might mitigate the
need for the proposed power plant?

FPC: No, but only because, as a wholesale non-utility generator, OGC will not be subject
to the conservation requirements of the Florida Electric Energy Conservation Act
(FEECA), of which Section 403.519 is a part. OGC has no incentive, and is no position,
to employ conservation measures to avoid the necessity of building the proposed plant.
Under the statutory scheme in Florida, any need determination must be focused on the
needs of particular retail utilities in Florida partly because only such utilities have the
responsibility and opportunity to explore conservation measures that may obviate the
need for additional supply-side resources. {Cicchetti)

FPC FACTUAL ISSUE 5:  Based on the resolution of the foregoing issues, should the
petition of the Okeechobee Generating Company for determination of need for the
Okeechobee Generating Project be granted?

FPC: No. (Cicchetti)
2. LEGAL ISSUES

P I El: Does the Florida Public Service Commission (“PSC”) have
the statutory authority to render a determination of need under Section 403.519, Florida
Statutes, for a merchant plant that does not have an agreement in place for the sale of firm
capacity and energy to a state-regulated utility with a statutory obligation to serve retail
customers in this State?

FPC: No.

FPC LEGAIL ISSUE 2: Must OGC comply with the “bid rule,” Rule 25-22.082,
Fla. Admin. Cede?

FPC: Yes.
3. POLICY ISSUES

FPC POLICY ISSUE 1: Would adding another merchant plant to the Florida
wholesale market at this time, without a prior showing of contractual commitments to
meet some identified need of particular Florida retail utilities in a cost-effective manner,
serve or disserve the public interest?

FPC: Adding more uncommitted, merchant capacity at this time would disserve the
public interest. The claimed benefits of merchant capacity are illusory. While merchants
claim to be “manna from heaven” or a “free lunch,” the fact is, merchant developers will
reap a windfall if permitted to exploit what is predominantly a regulated market, and
ratepayers will pay more for less reliability in the long run. Assuming for the sake of

STP#516753.01 4



argument that the Commission’s authority to approve merchants were sustained by the
Florida Supreme Court, the Commission should deny the current petition and pause to
consider more comprehensively the plethora of policy issues unleashed by the Duke

decision. {Cicchetti)

F. STIPULATED ISSUES
None at this time.

G. PENDING MOTIONS

FPC seeks action on the following pending motions:

FPC’s Motion to Strike Portions of Prefiled Testimony of Gerard J. Kordecki and

Sean J. Finnerty

Florida Power & Light Company’s Motion for Reconsideration of Portions of
Order No. PSC-00-0291-PCO-EU

FPC’s Notice of Joinder in Florida Power & Light Company’s Motion for
Reconsideration of Portions of Order No. PSC-00-0291-PCO-EU

H. REQUIREMENTS OF PREHEARING ORDER THAT CANNOT BE MET

Crucial discovery in this matter is still taking place, and the date for submission of
intervenor testimony relating to key issues is still outstanding. Accordingly, it is not
possible at this time to make final decisions about witnesses and exhibits that may be
needed at the final hearing, and FPC must reserve the right to use witnesses and exhibits
other than or different from those identified hereinabove, in order to respond to ongoing

developments.

JAMES A. McGEE

Senior Counsel

FLORIDA POWER CORPORATION
P.O. Box 14042

St. Petersburg, Florida 33733
Telephone: (727) 820-5184

Facsimile: (727) 820-5519

STP#516753.01

Respectfully submitted,
FLORIDA POWER CORPORATION

j L)
GARY'L. SASSO
Florida Bar No. 622575
JILL H. BOWMAN
Florida Bar No. 057304
Carlton, Fields, Ward,
Emmanuel, Smith & Cutler, P.A.
Post Office Box 2861
St. Petersburg, FL 33731
Telephone: (727) 821-7000
Telecopier: (727) 822-3768




ERTIFICATE OF ICE

I HEREBY CERTIFY that a true and correct copy of the foregoing PREHEARING
STATEMENT OF FLORIDA POWER CORPORATION has been furnished by facsimile and
U.S. Mail to Robert Scheffel Wright and John Moyle as counsel for Okeechobee Generating
Company, LLC and to all other counsel and parties of record via U.S. Mail this 25™ of

February, 2000.

S
)
A
& *

/Attorney
COUNSEL OF RECORD:
Robert Scheffel Wright John Moyle
John T. LaVia Moyle Flanigan, Katz, et al.
Landers & Parsons, P.A. The Perkins House
310 West College Avenue 118 N. Gadsden Street

Tallahassee, FL 32301

Phone: (850) 681-0311

Fax: (850) 224-5595

Attorneys for Okeechobee Generating
Company, L.L.C.

Sanford L. Hartman

Okeechobee Generating Company, L.L.C.

PG&E Generating Company
7500 Old Georgetown Road
Bethesda, MD 20814
Phone: (301) 280-6800

Fax:

Sean J. Finnerty

PG&E Generating Company
One Bowdoin Squaren Road
Boston, MA (02114-2910

STP#516753.01

Tallahassee, FL 32301

Phone: (850) 681-3828

Fax: (850) 681-8788

Attorneys for Okeechobee Generating
Company, L.L.C.

Matthew M. Childs

Charles A. Guyton

Steel Hector

215 South Monroe Street, Ste. 601
Tallahassee, FL 32301-1804
Telephone: (850) 222-2300

Fax: (850) 222-7510

Attorneys for Florida Power & Light Company

Regional Planning Council #07
Douglas Leonard

P.O. Drawer 2089

Bartow, FL 33830

Phone: (941) 534-7130

Fax: (941) 534-7138



Michelle Hershel

Post Office Box 590

Tallahassee, FL 32302

Phone: (850) 877-6166

Fax: (850) 656-5485

Attorney for Florida Electric Cooperative
Assoc.

Department of Environmental Protection
Scott Goorland

2600 Blairstone Road

Tallahassee, FL 32399-2400

Phone: (850) 487-0472

Kenneth Hoffman/John Ellis
Rutledge Law Firm

Post Office Box 551

Tallahassee, FL 32302-0551
Phone: (850) 681-6788

Fax: (850) 681-6515

Attommeys for City of Tallahassee

Florida Industrial Cogeneration Association
c/o Richard Zambo, Esq.

598 Sw Hidden River Avenue

Palm City, F1. 34990

Phone: (561)220-9163

Fax: (561)220-9402

Legal Environmental Assistance
Foundation, Inc.

Gail Kamaras/Debra Swin

1114 Thomasville Road, Ste. E

Tallahassee, FL 32303

Phone: (850) 681-2591

Fax: (850) 224-1275

D. Bruce May

Holland & Knight LLP

315 South Calhoun Street, Ste. 600 (32301)
P.O. Drawer 810

Tallahassee, FL 32302-0810

Phone: (850) 224-7000

Fax. (850)224-8832

STP#516753.01

Paul Darst

Department of Community Affairs
Division of Local Resource Planning
2740 Centerview Drive

Tallahassee, F1. 32399-2100

Phone: (850) 488-8466

Fax: (850) 921-0781

Myron Rollins

Black & Veatch

Post Office Box 8405
Kansas City, MO 64114
Phone: (913) 458-7432
Fax: (913) 458-2934

James Beasley/Lee Willis

Ausley Law Firm

Post Office Box 391

Tallahassee, FL 32302

Phone: (850) 224-9115

Fax: (850) 222-7560

Attorneys for Tampa Electric Company

Florida Power & Light Company (Miami)
William G. Walker, III

9250 W. Flagler Street

Miami, FL. 33174

Phone: (305) 552-4327

Fax: (305) 552-3660

Harry W. Long, Jr.
Tampa Energy, Inc.
Post Office Box 111
Tampa, FL 33601-0111
Phone: (813) 228-1702
Fax: (813) 228-1328



