
P 

r- 

BEFORE THE 
FLORIDA P U B L I C  SERVICE COMMISSION 

I N  RE: DOCKET NO. 0 0 0 5 3 3 - P U  - P r o p o s e d  repeal  O f  r u l e  
25-22.036(3), F.A.c., I n i t i a t i o n  o f  F o r m a 1  
P r o c e e d i n g s .  

BEFORE: 

PROCEEDINGS: 

I T E M  NUMBER: 

DATE : 

PLACE : 

REPORTED BY: 

-- . .. 

CHAIRMAN JOE GARCIA 
COMMISSIONER 3. TERRY DEASON 
COMMISSIONER SUSAN F. CLARK 
COMMISSIONER E .  LEON JACOBS, J R .  
COMMISSIONER L I L A  A. JABER 

AGENDA CONFERENCE 

344 

Tuesday, M a y  16, 2000 

4075 Esplanade way, Room 148 
Tal 1 ahassee, F1 o r i  da 

MARY ALLEN NEEL 
R e g i s t e r e d  P r o f e s s i o n a l  R e p o r t e r  

ACCURATE STENOTYPE REPORTERS 
100 SALEM COURT 

TALLAHASSEE, FLORIDA 32301 
(8 5 0) 8 78 - 2 2 2 1 

QUKrnb OF REll'iSRWNG 



/-- 

e 

2 

PARTICIPANTS: 

MAlTHEW CHILDS, s t e e l ,  Hector & Davis, on beha l f  
o f  F l o r i d a  Power and L i g h t  Company. 

MARY ANNE HELTON, commission S t a f f .  

~ STAFF RECOMMENDATION 

Issue 1: should t h e  commission propose t h e  repeal o f  
subsect ion (3) O f  r u l e  25-22.036, F.A.C., I n i t i a t i o n  
o f  Formal Proceedings? 
Recommendation : Yes. The commi s s i  on should repeal 
subsect ion (3) o f  Rule 25-22.036, F.A.C., I n i t i a t i o n  
o f  Formal Proceedings . 
Issue 2 :  should t h i s  docket be closed? 
Recommendation: Yes. I f  no comments a r e  f i l e d ,  t he  
r u l e  amendment as proposed should be f i l e d  f o r  
adopt ion w i t h  t h e  secre tary  o f  s t a t e  and t h e  docket 
closed. 
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COMMISSIONER DEASON: I b e l i e v e  we r e v e r t  

back t o  our normal schedule, and I bel ieve  t h a t  

would be I tem 3. 

CHAIRMAN GARCIA: S t a f f ?  

MS. HELTON: commissioners, s t a f f  

recommends that  you repeal subsection (3) o f  

Rule 25-22.036. This  r u l e  provides t h a t  upon 

i t s  own motion, t he  commission may issue an 

order  o r  n o t i c e  t o  i n i t i a t e  a proceeding. s t a f f  

be l ieves  t h a t  t h i s  r u l e  i s  unnecessary. we have 

the  r e q u i s i t e  s t a t u t o r y  a u t h o r i t y  i n  our  organic 

s ta tu tes ,  and t h a t ' s  a l l  t h a t  we need. 

I bel ieve  t h a t  M r .  c h i l d s  i s  here on speak 

on t h i s .  

CHAIRMAN GARCIA: M r .  c h i l d s  i s  here t o  

impar t  wisdom, as he u s u a l l y  does. M r .  c h i l d s .  

MR. CHILDS : Good morni ng , Commi s s i  oners . 
we have appealed t h e  commission's r u l e  

t h a t ' s  t he  sub jec t  o f  t h i s  recommendation. There 

i s  c u r r e n t l y  an appeal pending before t h e  F i r s t  

D i s t r i c t  Court o f  Appeal. B r i e f s  have been 

f i l e d ,  and argument i s  scheduled f o r  t h e  2 5 t h  @f 

Ju ly .  I bel ieve .  

Th is  case arose, o r  t he  chal lenge t o  t h e  

r u l e  arose ou t  o f  t he  i n i t i a t i o n  o f  a proceeding 

ACCURK'E STENOTYPE REPORTERS, INC. 
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by the  commission l a s t  year i n  what I c a l l  t he  

reserve margin docket, and we ra ised  an i ssue  

t h a t  we be l ieve  t h a t  the  uni form r u l e s  o f  

procedure and the  amendments t o  the  

Admin is t ra t i ve  procedure Act t o t a l l y  occupied 

the  f i e l d  as t o  how proceedings were t o  be 

i n i  ti ated , t h a t  th i -s  Commi s s i  on had sought a 

w a i v e r ,  o r  a c t u a l l y  an exception f o r  t h i s  

p a r t i c u l a r  ru le ,  and t h a t  had been denied. 

Nevertheless, there  continued t o  be a 

d ispute as t o  our pos i t i on ,  s t a f f  t a k i n g  the  

p o s i t i o n  t h a t  the  r u l e  was v a l i d ,  and we have 

appealed i t . 

A t  t h i s  stage -- and I want t o  charac ter ize  

i t  t h i s  way. A t  t h i s  stage, we are  i n  -- I 

t h i n k  almost t o  the  p o i n t  o f  having some 

j u d i c i a l  review and an answer t o  the  ques t ion  o f  

whether t h i s  commission can i n i t i a t e  a 

proceeding, as has been proposed and as you d i d  

i n  the  reserve margin docket. 

we d i d  p a r t i c i p a t e  i n  the  workshop on t h i s  

r u l e ,  and one o f  the  questions we  asked was -- -1 
wasn't there,  bu t  an associate from m y  o f f i c e  

was -- was do you have any i n t e r n a l  memoranda 

analyzing t h i s  issue,  and the  answer w a s  no. 

ACCURATE STENOTYPE REPORTERS, INC. t:?..!.,. 
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I go t o  the  recommendation and t h e  s ta f f  

analys is  which i s  on page 2 under t h e  quo ta t i on  

o f  the  r u l e ,  and the  on ly  t h i n g  I see the re  i s  

the  sentence a t  the  top  which s imply  makes the  

asser t ion  t h a t  the  r u l e  i s  unnecessary, s ince  

var ious sect ions o f  the  F1 o r i  da Sta tu tes  g i ve  

the  commission a u t h o r i t y  t o  i n i t i a t e  proceedi ngs 

on i t s  own motion. And t h a t ' s  what I was asking 

f o r  i n  terms o f  any d iscuss ion o r  i n t e r n a l  

memoranda. 

Then i f  you go t o  the  l a s t  sentence, the  

s t a f f  has character ized the  r u l e  t h a t ' s  a t  i ssue 

as simply p rov id ing  in fo rmat ion  about t h e  

procedure the  Commission w i l l  f o l l o w  when 

i n i  ti a t i  ng a proceedi ng . 
w i t h  a l l  due respect,  I would suggest t h a t  

i s  no t  what the  Commission d i d .  The Commission 

r e l i e d  upon the  r u l e  as a u t h o r i t y .  It r e l i e d  

upon the  r u l e  and the  chal lenge o f  i t  i n i t i a l l y  

when we had a r u l e  chal lenge proceeding, and has 

r e l i e d  upon the  r u l e  and cont inues t o  asse r t  

t h a t  i t ' s  v a l i d  before the  F i r s t  DCA. 

I ' m  no t  here t o  urge you t o  r e t a i n  t h e  very  

r u l e  t h a t  we' r e  chal lenging,  n o t  a t  a l l .  on t h e  

o ther  hand, I want you t o  know t h a t  we want t o  

ACCUqTE STENOTYPE REPORTERS, I N C .  
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c a l l  t h i s  t o  your a t t e n t i o n .  And we a l s o  

be l ieve  t h a t  what we've done i s ,  we've hidden 

the  b a l l  . 
BY charac ter iz ing  t h i s  as the  r u l e  t h a t  

s imply provides in fo rmat ion  about the  procedure 

the  commission w i l l  f o l l o w ,  and the re fo re  you 

can e l im ina te  i t ,  and the re fo re  you can r e l y  

upon your s ta tu te ,  no t  on l y  does i t  ignore  your 

pas t  p rac t i ce ,  I t h i n k  i t  ignores  p r a c t i c a l i t y  

i n  t h i s  way:  The uni form r u l e s  -- excuse me. 

The Admi n i  s t r a t i v e  Procedure Act,  120.545 (1) and 

(2) s t a t e  what the  r u l e s  o f  procedure a re  t o  be 

i n  the  fu tu re .  And i t  s ta tes  i n  p a r t  i n  

subsection (l), "The uni form r u l e s  s h a l l  be t h e  

r u l e s  o f  procedure f o r  each agency sub jec t  t o  

t h i s  chapter unless the  Admi n i  s t r a t i  on 

Commission grants  an except ion."  There was no 

except ion granted. 

Subsection (2) o f  t h a t  says i n  p a r t ,  "The 

commi s s i  on s h a l l  approve except ions t o  the  

ex ten t  necessary t o  imp1 ement o the r  s ta tu tes .  " 

w e l l ,  conceivably these o ther  s t a t u t e s  t h a t  have 

been i d e n t i f i e d  by staf f -  a re  w h a t  you w i l l  

i mpl ement . 
COMMISSIONER CLARK: M r .  c h i l d s ,  a re  you 

ACCURQE STENOTYPE REPORTERS, I N C .  
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saying t h a t  we need t o  c l a r i f y  whether o r  no t  

our s ta tu tes  gran t ing  us the  a u t h o r i t y  t o  do 

t h i  ngs by our own motion have been i nval  i dated 

by the  Admin is t ra t i ve  Procedures Act? 

MR. CHILDS: I t h i n k  you do. And a lso ,  

commissioner, I t h i n k  t h a t  -- I bel ieve  the  

argument before you w i t h  respect t o  sta:ff begs 

the  question. somewhat, because the  r u l e  t h a t  

they '  r e  saying i s  unnecessary, t h a t  r u l e  

i d e n t i f i e s  as one o f  the  s ta tu tes  being 

implemented the  very s t a t u t e  tha t  they now t e l l  

you g ives you independent a u t h o r i t y  t o  proceed. 

I t h i n k  we have a c i r c l e .  

I t h i n k  i t ' s  h e l p f u l ,  p a r t i c u l a r l y  when 

we're t h i s  f a r  along, t o  no t  leave t h i s  quest ion 

pending and say, "we l l ,  w e ' l l  w a i t  u n t i l  t h i s  

happens again, and i f  you don ' t  l i k e  it, then 

you can take an appeal ." 
COMMISSIONER CLARK: we l l ,  i t  has become 

moot, M r .  Chi lds.  I mean, I don ' t  see any 

reason -- 
MR. CHILDS: I beg your pardon? 

COMMISSIONER CLARK: I t  has become m O O t  i f  

we repeal the  ru le ,  and a l so  -- 
MR. C H I L D ~ :  I t h i n k  -- I a n t i c i p a t e  tha t  

ACCURAJTi STENOTYPE REPORTERS, INC. 
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i f  t h e  rule i s  repealed t h a t  I w i l l  see a f i l i n g  

w i t h  t h e  court  s a y i n g  t o  t h e  cour t  t h a t  -- t h e  

s u g g e s t i o n  t h a t  t h e  issue i s  moot, abso lu t e ly .  

COMMISSIONER CLARK: And why s h o u l d n ' t  w e  

d o  t h a t ?  Why s h o u l d n ' t  w e  w a i t  u n t i l  w e  do h a v e  

a c o n t i n u i n g  case o r  controversy t h a t  t h e  C o u r t  

can dec ide  t h a t  h a s  m e a n i n g  so you have, .  v i g o r o u s  

deba te  on  i t  r a t h e r  t h a n  a n  academic q u e s t i o n ?  

MR. C H I L D S :  No, I t h i n k  you h a v e  vigorous 

deba te  on  i t  already, and  t h e  vigorous debate  

h a s  been ongoing f o r  some time. 

COMMISSIONER CLARK: B u t  t h e  s u b s t a n t i v e  

case h a s  been d e a l t  w i t h .  T h e  margin  reserve 

d o c k e t  h a s  been dea l t  w i t h .  

MR. C H I L D S :  T h a t  case w a s  s e t t l ed .  

COMMISSIONER CLARK: R i g h t .  

MR. C H I L D S :  B u t  t h e  issue c h a l l e n g e d ,  

commi ssi oner , t h e  i ssue c h a l l  e n g e d  w a s  w h e t h e r  a 

proceeding may be i n i t i a t e d  a t  t h e  so le  

d iscre t ion  o f  t h e  commission, and  n o t  t h a t  you 

open a docket ,  not t h a t  y o u  say we're i n t e r e s t e d  

i n  s o m e t h i n g .  we're n o t  c h a l l e n g i n g  t h e  

a u t h o r i t y  o f  t h e  commission t o  consider matters 

i n  i t s  j u r i s d i c t i o n .  

we're c h a l l e n g i n g  t h e  procedure w h e r e b y  i t  

ACCUR4TE STENOTYPE REPORTERS, I N C .  
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was one where there 's  no d isc losure  o f  what the  

proposed ac t ion  i s ,  t he re ' s  no d i sc losu re  o f  the  

bas is  f o r  t h a t  ac t ion ,  and t h a t  t h e  

Admin is t ra t i ve  Procedure Act and the  uni form 

ru les  speak t o  there  being p e t i t i o n s ,  o r  the  

agency simply ac t ing ,  t he  agency ac t i ng ,  and 

then there 's  a chal lenge t o  t h a t  a c t i o n . i n  a 

proceeding by a p a r t y  who's a f f e c t e d  by t h e  

commission's ac t ion .  And we were say ing t o  the  

commission, w i t h  a l l  due respect,  we d o n ' t  t h i n k  

you should pursue f r e e  form proceedings l i k e  

t h i s .  

we have gone through recons idera t ion  w i t h  

the  commission. we have now had an appeal, and 

i t ' s  ready t o  be argued, and we t h i n k  t h a t  i t ' s  

very  he lp fu l  t o  have t h a t  addressed as opposed 

t o  saying, w e l l ,  maybe w e ' l l  s t a r t  over and 

leave t h i s  p o t e n t i a l  chal lenge i n  the  f u t u r e ,  

which can on ly  be ra ised a t  the  t ime t h e  

proceeding i s  over and t h e r e ' s  an appeal taken 

from commi s s i  on ac t ion .  

COMMISSIONER CLARK: YOU want, i n  e f f e c t ,  -a  

dec laratory  statement from the  cou r t .  

MR. CHILDS: Well, I wanted -- I guess what 

I wanted was a chal lenge t o  the  commission's 

ACCURATF STENOTYPE REPORTERS, I N C .  ?: ,>.*. 



P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- 

h 

10 

r u l e .  And, yes, ~ ' m  no t  -- w e l l ,  I ' m  no t  making 

an argument here t h a t  i t  ought t o  a r t i f i c i a l l y  

be there.  Th is  i s  what t h e  commission S t a f f  has 

asserted repeatedly t o  t h e  cou r t ,  t h a t  t he  r u l e  

i s  v a l i d .  

CHAIRMAN GARCIA: okay. 

COMMISSIONER 3ABER: I would 1 i k e . t o  ask a 

coup1 e o f  questions . 
M r .  c h i l d s ,  you made t h e  argument t h a t  the  

p e t i t i o n  f i l e d  by the  Commission f o r  an 

exception was denied, o f  t h i s  r u l e :  cor rec t?  

MR. CHILDS: Yes. 

COMMISSIONER JABER: DO YOU know w h y  the  

p e t i t i o n  f o r  except ion as i t  re la ted  t o  t h i s  

r u l e  was denied? 

MR. CHILDS: I w i l l  charac ter ize  i t  -- and 

I ' m  going t o  paraphrase it, because there  were 

about fou r  o r  f i v e  d r a f t  orders r e l a t i n g  to t h a t  

exception. There were some l e t t e r s  from the  

commission s t a f f  a t to rney  about the  -- 

charac ter iz ing  the  r u l e .  one o f  them was a 

statement t o  the  e f f e c t  t h a t  t he  r u l e  was 

ou ts ide  the  scope o f  t he  uni form r u l e s  because 

i t  covered matters p re l im ina ry  t o  the  a c t i o n  by 

the  commission t h a t  would a f f e c t  subs tan t ia l  

ACCURAJJ STENOTYPE REPORTERS, INC.  
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i n t e r e s t s ,  which I take t o  be something i n  the  

nature o f  t o  determine probable cause o r  t o  

determine an i n v e s t i g a t i o n .  SO the re  was t h a t  

charac ter iza t ion .  

And as I read -- and I ' v e  gone through and 

read a l l  o f  them, and we've c i t e d  these t o  t h e  

cour t ,  t h a t  u l t i m a t e l y  t h e  d r a f t e r  o f  t h e  order  

accepted t h a t  cha rac te r i za t i on  as t h i s  sec t i on  

being outs ide the  scope o f  t h e  uni form r u l e s .  

However, when they w e r e  app l ied  i n  the  

reserve margin docket, they  were app l i ed  

p r e c i s e l y  so as t o  cover the  same sub jec t .  And 

i n  f a c t ,  i n  your order  i n  t h a t  docket, t h e  

asse r t i on  was t h a t  t he  commission must read t h a t  

r u l e  o f  procedure t h a t  i s  t he  one a t  i ssue  here 

and the  uni form r u l e s  i n  conjunct ion.  SO t h a t  

i s  t h e  fundamental c o n f l i c t  t h a t  I ' m  concerned 

about. 

COMMISSIONER JABER: Commissioners, I would 

l i k e  t o  -- 
COMMISSIONER CLARK: I t h i n k  t h e  C o n f l i c t  

you want resolved now i s  whether 120 has usurped 

our a u t h o r i t y ,  s p e c i f i c  a u t h o r i t y  i n  t h e  

s ta tu tes ,  no t  t he  r u l e .  

MR. CHILDS: 1'11 t e l l  you what I wanted t o  

ACCUR4TE STENOTYPE REPORTERS, I N C .  
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ask you f o r  and what I ' m  t r y i n g  t o  ask you f o r  

here. I t  seems t o  me t h a t  t h i s  i s  p r e c i p i t o u s  

a t  t h i s  t i m e .  

I read t h i s  recommendation -- as I t o l d  

you, we asked f o r  any memoranda from the  Staff 

on the  subject  and were t o l d  there  weren ' t  any. 

I read the  recommendation before you, i.f you 

t u r n  the  page, the  next page, s t a f f  ana lys is ,  

and i t  says t h a t  s ince t h i s  i s  a r u l e  o f  

procedure, you' r e  no t  requi  red t o  have a 

hearing. And as I ' v e  sa id,  I a n t i c i p a t e  t h a t  i f  

you vote t h i s  t h a t  there  w i l l  be a f i l i n g  w i t h  

the  cou r t  saying -- a suggestion t h a t  t h e  issue 

i s  moot. 

And i t  j u s t  seems t o  me, commissioner. t h a t  

i t ' s  p rec ip i tous  t o  go t h i s  way w i thou t  spending 

some more t ime on what I t h i n k  i s  a very  

important matter o f  procedure. I t ' s  very  c o s t l y  

t o  go forward w i t h  a proceeding and then have an 

appeal a t  the  end because the re ' s  a procedural  

de fec t  o r  a perceived procedural de fec t .  

COMMISSIONER JABER: Commissioners, can I. 

provide some s o r t  o f  h i s t o r i c a l  perspect ive? As 

you a l l  know, I was invo lved t o  a degree, t o  a 

grea t  degree, I t h i n k ,  w i t h  the  d r a f t i n g  o f  t he  

ACCURATE STENOTYPE REPORTERS, I N C .  
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p e t i t i o n  fo r  the  uniform r u l e s  and went t o  every 

m e e t i  ng w i t h  the  Admi n i  s t r a t i  on Commi s s i  on 

s t a f f .  And I can t e l l  you persona l ly  tha t  i t  

wasn't our idea  t o  say t h a t  t he  r u l e  was ou ts ide  

the  uni form ru les .  

AS a m a t t e r  o f  f a c t ,  you may  r e c a l l  t h a t  we 

bad t raub le  even app ly ing  the  un i fo rm r u l e s  t o  

t h i s  agency. 

s t a f f  l e v e l ,  and you a l l  agreed, t h a t  we would 

keep -- we would t r y  t o  keep every procedural 

r u l e  a t  the  Commission, so we went about the  

business o f  f i l i n g  a p e t i t i o n  f o r  except ions.  

And we took the  approach from a 

I t  was the  Admin is t ra t ion  s t a f f ,  t h e  

Admin is t ra t ion  Commission s t a f f  t h a t  sa id  t o  us,  

" w e l l ,  you don ' t  need an except ion f o r  t h i s  

r u l e ,  because i t  f a l l s  ou ts ide  t h e  scope o f  t he  

uni form ru les . "  saying t h a t ,  they  gave us the  

heads-up t h a t  they would deny our  p e t i t i o n  i n  

t h a t  regard. 

I ' m  ready t o  move s t a f f ,  knowing that .  But 

the  other  reason I ' m  comfortable moving s t a f f  i s  

I don ' t  t h i n k  repea l ing  t h i s  r u l e  undermines the  

appeal, because q u i t e  f r a n k l y ,  I was very  

concerned about how t h i s  looked. I d i d n ' t  w a n t  

t o  repeal the  yu le a t  t h i s  stage. But I ' m  

ACCURA@ STENOTYPE REPORTERS, I N C .  
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comfortable doing it, because I know t h a t  t h e  

r u l e  i s  unnecessary. we should always f a l l  back 

on s t a t u t o r y  a u t h o r i t y .  we shou ldn ' t  c i t e  t h e  

r u l e  i f  we have a s t a t u t e .  

MR. CHILDS: Absolute ly .  

COMMISSIONER JABER: so I can move s t a f f .  

COMMISSIONER CLARK: Le t  me j u s t  ask a 

question. when -you sa id  they saw i t  as being 

ou ts ide  t h e  uni form ru les ,  do you mean they s a i d  

i t  wasn't superseded, i t  was j u s t  app l i ed  t o  a 

d i f f e r e n t  process? 

COMMISSIONER JABER: That ' s  r i g h t .  I t  

app l i es  t o  the  agency. They took t h e  view t h a t  

t h i s  r u l e  -- and c o r r e c t  me i f  I ' m  wrong, Mary 

Anne, because you were the re  as w e l l .  But they  

took t h e  view t h a t  t h i s  r u l e  was r e a l l y  

i n fo rma t ion  f o r  what t h e  agency could do, and 

t h e  uni form r u l e s  were designed t o  address 

subs tan t i a l  i n t e r e s t s  o f  a pa r t y ,  and they  sa id ,  

"Agency, you 've go t  t h i  s a u t h o r i t y  . " As a 

mat ter  o f  f a c t ,  they even made some statement 

about t h e  r u l e  be ing r e p e t i t i v e .  

But you need t o  remember t h e  mind-set. We 

d i d n ' t  -- we thought t h e  agency, and I s t i l l  

b e l i e v e  t h i s  agency i s  unique i n  i t s  procedural 

ACCUWTE STENOTYPE REPORTERS, I N C .  
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ru les ,  so we wanted an except ion f o r  every th ing  

we had i n  25-22 t h a t  d i d n ' t  l o o k  l i k e ,  smell  

l i k e  something t h a t  t he  uni form r u l e s  had. 

COMMISSIONER CLARK: I have another 

question. I f  we d i d n ' t  repeal t h i s  r u l e ,  why 

hasn ' t  there  been a motion t o  dismiss t h e  case? 

MS. HELTON: I inc luded a motion co dismiss 

t h e  case i n  my appeal, i n  the  answer b r i e f .  

COMMISSIONER CLARK: Because t h e  case t h a t  

i t  arose ou t  o f  has been s e t t l e d .  

MS. HELTON: And I raised j u s t  e x a c t l y  t h a t  

poi  n t  w i t h  t h a t  cou r t .  

COMMISSIONER CLARK: SO the  f a c t  t h a t  We're 

repeal ing the  r u l e  t o  me i s  s o r t  o f  -- 
MS. HELTON: And i f  I could make one t h i n g  

c l e a r  a lso,  there  has n o t  a c t u a l l y  been a r u l e  

chal lenge a t  DOAH. We f i l e d  a motion t o  dismiss 

t h e  r u l e  challenge, which the  judge granted on 

t h e  bas is  t h a t  FPL was cha l leng ing  t h e  

a p p l i c a t i o n  o f  t he  r u l e  and n o t  t h e  v a l i d i t y  o f  

t he  r u l e  on i t s  face. So t h a t  i s  t h e  order  t h a t  

i s  being appealed a t  the  F i r s t  DCA. 

CHAIRMAN GARCIA: okay. We have a motion. 

IS t he re  a second? 

COMMISSIONER JACOBS: second. 

ACCURA E STENOTYPE REPORTERS, INC. 
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CHAIRMAN GARCIA: There being a second -- 
COMMISSIONER JACOBS: I would second based 

on the  r a t i o n a l e  given by commission Jaber. I 

don ' t  t h i n k  i t  undermines t h e  company's a b i l i t y  

t o  appeal, i f  t h a t  was t h e i r  v i e w .  They' r e  

l ook ing  t o  say t h a t  our a p p l i c a t i o n  o f  t h i s  r u l e  

has some detr imenta l  e f f e c t  on t h e i r  i n t e r e s t s  

i n  a p a r t i c u l a r  -case, and i t  was t h e  r u l e  as i t  

ex is ted  a t  t h a t  t ime t h a t  t he  controversy arose; 

i s n ' t  t h a t  co r rec t ,  s t a f f ?  

COMMISSIONER CLARK: But I d o n ' t  see why 

we're even going forward now. 1 mean, t h e  

controversy i t s e l f  has been s e t t l e d .  

MR. CHILDS: w e l l ,  comm ss ioner  -- 
CHAIRMAN GARCIA: We ' l l  l e t  t h e  judge 

decide t h a t .  

commi s s i  oner DeaSOn? 

COMMISSIONER DEASON: We 

question f o r  M r .  c h i l d s .  

CHAIRMAN GARCIA: okay. 

COMMISSIONER DEASON: I f  

1 ,  I have a 

we repeal t h i s  

r u l e ,  w i l l  t he  appeal, which arguably i s  moot .. 

f o r  o ther  reasons, would i t  cont inue o r  not? 

And i f  i t  were t o  continue, why would i t  

continue? 
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M R .  C H I L D S :  well, I d o n ' t  know t h a t  I -- I 
h a v e  n o t  f u l l y  a n a l y z e d  is  t h e r e  a n y  a r g u m e n t  I 

c o u l d  make t o  t h e  c o u r t  t o  say t h a t  t h e  case 

w o u l d  c o n t i n u e .  B u t  t h e  c h a l l e n g e  i s  t o  t h e  

r u l e ,  a n d  i f  t h e  r u l e  cease ceases t o  e x i s t ,  

i t ' s  -- y o u  know, a t  least  my t h i r d  c u t  of t h i s  

a b o u t - t h i n k i n g  about i t  i s  t h a t  t h e r e ' s .  n o  

s u b j e c t  matter fo r  t h e  c o u r t  t o  c o n s i d e r ,  

b e c a u s e  t h e  c h a l l e n g e  goes t o  t h e  e x i s t e n c e  of 

t h e  r u l e .  

And t h i s  d o e s  relate t o  w h a t  c o m m i s s i o n e r  

C l a r k  s a i d ,  t h o u g h ,  when s h e  says w o u l d n ' t  i t  be 

moot a n y w a y ,  b e c a u s e  t h e  s u b s t a n c e  of t h e  matter 

i s  g o n e .  T h e  docket  h a s  b e e n  se t t led .  w h a t  

we're p r o c e e d i n g  u n d e r  i s  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t ,  w h i c h  p e r m i t s  t h e  c h a l l e n g e  of a n  

a g e n c y  r u l e .  

COMMISSIONER JABER: B u t  a r e n ' t  YOU 

a p p e a l i n g  t h e  DOAH h e a r i n g  o f f i c e r ' s  r u l i n g ?  

Y o u ' r e  n o  l o n g e r  a p p e a l i n g  t h e  v a l i d i t y  of t h e  

r u l e .  You are now a p p e a l i n g  t h e  DOAH h e a r i n g  

o f f i ce r ' s  r u l i n g ;  i s  t h a t  correct? 

M R .  CHILDS: wel l ,  w e  are a s k i n g  -- w h a t  w e  

are a s k i n g  now -- f i r s t  o f  a l l ,  t h e  DOAH h e a r i n g  

o f f icer  d i d  n o t  r u l e  t h a t  t h e  r u l e  i s  v a l i d .  It 

ACCURqTE STENOTYPE REPORTERS, I N C .  
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d i d n ' t  r u l e  t h a t  a t  a l l .  I t  r u l e d  t h a t  we were 

chal lenging the  a p p l i c a t i o n  o f  t he  r u l e ,  which 

was what s t a f f  argued. They were arguing t h a t  

we were  chal lenging how the  r u l e  was app l ied ,  

and t h a t  there fore  there  was -- t h a t  t h a t  was 

no t  a proper chal lenge. And the  DOAH hear ing 

o f f i c e r  sa id  -- he- agreed w i t h  the  s t a f f .  We 

don ' t  t h i n k  t h a t ' s  co r rec t ,  b u t  he d id .  And he 

sa id ,  "YOU can appeal t h i s  when the  case i s  

over. You can appeal t he  commission's re l i ance  

upon t h a t  r u l e  as a u t h o r i t y  when the  case i s  

over. " 

And we have gone t o  the  F i r s t  D i s t r i c t  and 

are arguing that ,  f i r s t  o f  a l l ,  tha t  argument o r  

t h a t  conclusion was i n c o r r e c t .  I t ' s  no t  a 

chal lenge t o  the  r u l e  on an as-appl ied bas is ,  

and even i f  i t  i s ,  we don ' t  agree w i t h  t h e  

r a t i o n a l e  he advanced, meaning that  we c a n ' t  

chal lenge i t  then. But independently, under the  

Admin is t ra t i ve  Procedure Act,  people who are  

a f fec ted  are  permi t ted  t o  chal lenge agency r u l e s  

i n  instances o ther  than when t h e y ' r e  app l ied .  - 
I n  f a c t ,  t h a t ' s  one o f  our  arguments. 

we're saying t h a t  the  hear ing o f f i c e r  s a i d  you 

c a n ' t  chal lenge us because i t ' s  being app l ied  t o  

ACCUqTE STENOTYPE REPORTERS, I N C .  
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you. And our response i s ,  w a i t  a minute, the  

s t a t u t e  says you can chal lenge the  r u l e .  We 

happened t o  chal lenge i t  i n  the  case i t ' s  being 

app l ied  t o .  That shou ldn ' t  be a de fec t .  That 

should i l l u s t r a t e  the  context  i n  which the  r u l e  

was appl ied.  

AS so, you know, as I say, I ' m  not, arguing 

t o  you t o  r e t a i n  the  r u l e .  I ' m  arguing t o  you 

t h i s  way, t h a t  i t  seems premature. I mean, 

w i t h  a l l  due respect, I t h i n k  the re ' s  an issue 

here as t o  how you i n i t i a t e  a proceeding. I ' v e  

read t h e  s ta tu tes  that  the  S t a f f  has i d e n t i f i e d .  

They've been there  before.  They are i d e n t i f i e d ,  

a t  l e a s t  t he  one i n  chapter 366 t h a t ' s  t h e  bas is  

f o r  your ru le .  

COMMISSIONER CLARK: But, M r .  c h i l d s ,  i f  we 

are repeal ing the  r u l e  based on the  f a c t  t h a t  we 

t h i n k  the  s t a t u t e  g ives us the  a u t h o r i t y  and we 

don ' t  need it, what you r e a l l y  want and what has 

va lue f o r  you going forward i s  f i n d i n g  ou t  

whether o r  no t  the  APA has superseded our  

s ta tu te .  That r e a l l y  doesn' t  have anyth ing t o  - 
do w i t h  the  r u l e ,  because the  r u l e  s imply 

implements t h e  s ta tu te .  

MR. CHILDS: w e l l ,  1 don ' t  -- commissioner, 

ACCURATE STENOTYPE REPORTERS, I N C .  
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you know, ~ ' m  no t  q u i t e  there  ye t ,  and the  

reason i s  the  h i s t o r y  o f  the  docket. we had 

several arguments t o  the  commission about how i t  

was appl ied.  I t  was no t  -- t h i s  r u l e  was n o t  

i d e n t i f i e d  as merely a r e f l e c t i o n  and 

recogn i t ion  o f  the  s t a t u t o r y  a u t h o r i t y  o f  t he  

Commission. I n  f a c t ,  t h a t  was express ly  

argued. I t  was i d e n t i f i e d  by the  commission as 

the  basis f o r  going forward, n o t  as a 

recogni t ion.  

And i n  the  order  on Reconsideration -- and 

t h i s  i s  what we have before the  cou r t ,  

Commissioner. I n  the  order  on Reconsideration, 

t h i s  commi ssion character ized i t s  r u l e  n o t  

merely as some s o r t  o f  a recogn i t ion  o f  an 

under ly ing s ta tu to ry  au tho r i t y .  It 

character ized i t  as the  source o f  a u t h o r i t y  and 

sa id  t h a t  the  uni form ru les  must now be read i n  

conjunct ion w i t h  the  commission's r u l e s  o f  

procedure. 

COMMISSIONER CLARK : We1 1 , I would j u s t  

make two observations. I f  we repeal t he  r u l e ,  - 
then you don ' t  have t o  worry about the  

app l ica t ion  o f  the  r u l e  i n  the  f u t u r e .  

MR. CHILDS: That 's t rue .  But -- 

ACCURATE STENOTYPE REPORTERS, I N C .  ** '  ~ 
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COMMISSIONER CLARK: So t h a t  a c c o m p l i s h e s  

w h a t  y o u  were t r y i n g  t o  d o  by t h e  c h a l l e n g e  t o  

t h e  r u l e .  And i f  i t  rea l ly  h a s  t o  do w i t h  t h e  

s t a t u t e  a n d  w h e t h e r  or n o t  t h e  APA s u p e r s e d e s  

i t ,  t h a t  c a n  b e  l e f t ,  a n d  i s  a p p r o p r i a t e l y  l e f t ,  

f o r  a n o t h e r  day when  t h e r e  c o n t i n u e s  t o  be a 

case or  c o n t r o v e r s y .  

MR.  CHILDS: w e l l ,  except  t h a t  y o u ' v e  moved 

i t .  I m e a n ,  y o u  re l ied u p o n  i t .  T h e  s u b j e c t  of 

t h e  a p p e a l  were t h e  orders of t h i s  c o m m i s s i o n ,  

t h e  o r d e r s  of t h i s  commission when i t  s a i d  w h a t  

i t s  r u l e s  d i d  a n d  how t h e y  re i e d  u p o n  i t ,  a n d  

t h e  a r g u m e n t s  of t h e  Staff t o  t h e  C o u r t .  And 

now t h e  a r g u m e n t  i s ,  " W e l l ,  w e  d o n ' t  n e e d  t h e  

r u l e .  ~ 1 1  t h e  r u l e  does i s  reflect  t h e  

s t a t u t o r y  a u t h o r i t y . "  

CHAIRMAN GARCIA:  o k a y .  

COMMISSIONER DEASON: M r .  C h a i r m a n ,  I w a s  

a s k i n g  Mr. c h i l d s  a q u e s t i o n ,  a n d  w e  g o t  o t h e r  

q u e s t i o n s ,  a n d  I w a s n ' t  f i n i s h e d .  

CHAIRMAN GARCIA: o k a y .  I ' m  sorry. 

COMMISSIONER DEASON: B u t  I t h i n k  t h e  

q u e s t i o n s  t h a t  were a s k e d  i n  t h e  m e a n t i m e  w e r e  

g e t t i n g  t o  t h e  p o i n t  t h a t  I ' m  t r y i n g  t o  

u n d e r s t a n d .  
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M r .  c h i l d s ,  I'll j u s t  ask you d i r e c t l y .  AS 

I understood your presentat ion,  one o f  t he  bases 

o f  t h a t  i s  that  we need t o  t r y  t o  g e t  a 

c l a r i f i c a t i o n  from the  appropr ia te e n t i t y ,  which 

I assume i s  the  Court ,  as t o  exac t l y  what the  

a u t h o r i t y  o f  t he  commission i s s t a t u t o r i l y  when 

i t  comes t o  i n i t i a t i n g  an i n v e s t i g a t i o n  o r  a 

proceeding . 
Now, m y  quest ion t o  you i s ,  i s  t h i s  the  

appropr ia te veh ic le  t o  go forward w i t h  t h i s  

appeal on a r u l e ,  as opposed t o  a dec is ion  based 

upon a s ta tu te ,  when the  case i t s e l f  has been 

mooted by the  f a c t  t h a t  the  case has been 

s e t t l e d  and an acknowledgement by our s t a f f  t h a t  

t h i s  r u l e  i s  no t  even needed? 

MR. CHILDS: Commissioner, I d o n ' t  think 

the  case has been mooted because the  docket has 

been s e t t l e d .  That 's  m y  p o i n t ,  t h a t  i t  can be 

addressed by the  Court.  we argue tha t  i t  can. 

There are s p e c i f i c  p rov is ions  i n  the  APA t h a t  

permi t  a r u l e  t o  the  chal lenged independent o f  

i t  being appl ied.  A l l  we had w i t h  t h e  s e t t l i n g  

o f  t h a t  docket was t h a t  i s  was no t  be ing app l ied  

because i t  had been s e t t l e d  as t o  us. But a 

r u l e  can be challenged -- t h a t ' s  what i t ' s  

I 
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ca l l ed ,  a r u l e  chal lenge proceeding. Tha t ' s  t h e  

sho r t  name. 

AS t o  the  under ly ing  quest ion,  however, I 

thought t h i s  was an appropr ia te  procedure t o  

answer t h a t  question. And I t h i n k  t h a t  t h e r e ' s  

a very -- the re ' s  going t o  be a v e r y  s i g n i f i c a n t  

question, when I read s imply  a one-sentence 

asser t ion  t h a t  says i n  t h e  recommendation these 

s ta tu tes  g ive  us that  a u t h o r i t y .  And when we 

ask f o r  the  in fo rmat ion ,  they haven' t  go t ten  

the re  ye t .  And I ' m  concerned tha t  we remove t h e  

veh ic le  t o  answer t h a t  ques t ion  w i t h o u t  r e a l l y  

p rov id ing  much a d d i t i o n a l  exp lanat ion  o f  w h a t  

t he  Commission can do. 

MS. HELTON: M a y  I address t h a t  f o r  j u s t  

one minute? I have never done any independent 

ana lys is  o ther  than what's i n  t h e  recommendation 

and other  than what's i n  m y  30- o r  40-page b r i e f  

t h a t  I f i l e d  w i t h  t h e  F i r s t  DCA. And t h e  p o i n t s  

t h a t  are ra ised i n  m y  recommendation I discussed 

w i t h  MS. Blanton a t  our  workshops, so I r e a l l y  

don ' t  understand w h a t  M r .  c h i l d s  i s  g e t t i n g  at: 

MR. CHILDS: w e l l ,  a l l  I ' m  g e t t i n g  a t  -- 
I ' m  no t  suggesting t h a t  t h e r e  i s  any th ing  t h e r e  

t h a t ' s  no t  produced. A l l  I ' m  suggesting i s  t h a t  
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t he  on ly  r a t i o n a l e  I see f o r  doing t h i s  i s  one 

sentence, and I ' m  look ing  f o r  m o r e  l e g a l  

ana lys is ,  t h a t ' s  a l l .  

CHAIRMAN GARCIA: A11 r i g h t .  That sa id,  

w e  have a motion and a second. A l l  those i n  

favor s i g n i f y  by saying aye. I ,  ,I 

COMMISSIONER 3ACOBS: Aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER CLARK: Aye. 

COMMISSIONER JABER: Aye. 

CHAIRMAN GARCIA: A11 opposed? 

very good. s h o w  i t  passing 5-0. 

Thank you, M r .  C h i l d s .  Thank you, 

MS. He l ton .  

(concl u s i  on o f  consi d e r a t  on o f  I t e m  3 . )  
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