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General Attorney
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Mrs. Blanca S. Bayé O% = ((j“‘,‘-
Director, Division of Records and Reporting <
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 000262-TP — NOW Communications

Petition for Arbitration/Notice of Supplemental Authority
Dear Ms. Bayo:

On May 5, 2000, NOW Communications, Inc. (‘NOW”) filed a motion
seeking leave to file information supplementary to its May 3, 2000 motion for
determination of a preliminary matter. Attached to NOW's May 5 motion, among
other things, was a recommendation from an Administrative Law Judge to the
Louisiana Public Service Commission which concerned some of the issues

raised by NOW in its May 3 motion and its March 17, 2000 motion to dismiss
BeliSouth's petition in this matter.

In its response to NOW's May 5 motion, BellSouth indicated that it did not
object to the filing of the Louisiana ALJ’s recommendation, and filed a

recommendation on the same issues from the Louisiana Public Service
Commission Staff, which was contrary to the ALJ’'s recommendation.

On May 22, 2000, the Louisiana Public Service Commission issued Order
No. U-24762, deciding the issues addressed by the ALJ and the Louisiana PSC

o Staff in the documents previously filed by NOW and by BellSouth in this docket.

f‘:',_: ~—1n a 5-0 vote, the Louisiana PSC denied NOW's Motion to Dismiss BellSouth's

@ “Petition for Arbitration.
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In order to complete the record with respect to this parallel proceeding in
Louisiana, enclosed for filing in this docket is a copy of the Louisiana
Commission’s Order.

Sincerely,

MMichad P Beggn

(24£)

214563

cc.  Timothy Vaccaro
Charles Pelligrini
A. Langley Kitchings
All Parties of Record



Certificate of Service
Docket No. 000262-TP (NOW Communications)

I HEREBY CERTIFY that a true and correct copy of the foregoing was

served via U.S. Mail this 31st day of May, 2000 to the following:

Timothy Vaccaro

Staff Counsel

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Tel. No. (850) 413-6181

Fax. No. (850) 413-6182

NOW, L.L..C.

Aftention: Larry Seab

713 Country Place Drive
Jackson, Mississippi 39203

Carroll H. Ingram, Esq.

Ingram & Associates, PLLC

211 South 29" Avenue

Post Office Box 15038

Hattiesburg, Mississippi 39404-5039
Tel. No. (601) 261-1385

Fax. No. (601) 261-1393

E-Mail: ingram@netdoor.com

Jennifer |. Wilkinson

Ingram & Associates, PLLC

4273 I-55 North

P.O. Box 13466

Jackson, Mississippi 39236-3466
Tel. No. (601) 713-0062

Fax. No. (601) 713-0404

E-Mail: Jenningram@aol.com

James Mingee, Ili

McKay & Simpson

4084 Coker Road

Madison, MS 39110

Teil. No. (601) 856-1768
Fax. No. (601) 856-5720
E-mail: mingeelaw@aol.com

Charles J. Pellegrini
Wiggins & Villacorta, P.A.
2145 Delta Bivd., Suite 200
Tallahassee, FL 32303
Tel. No.: (850) 385-6007
Fax. No.: (850) 385-6008
wiggvill@nettally.com

%chael P. Goggi}w %g
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LOUISIANA PUDLIC SERVICE COMMISSION

ORDER NO. U-24762
BELLSOUTH TELECOMMUNICATIONS, INC,
VE.

NOW COMMUNICATIONS, INC.

Docket No. U-24762 - In re: Patilion for Arbitestion of Intercomncction between BellSoutly

Telecommunications, Inz. and NOW Communications, Ine. pursuant to the Telecommunicalivns
Actof 1996, 47 LLS.C. 252,

(Decided ot Dusiness andd Execntive Session held May |7, 2000)

This procceding was iniiisted hy DellSouth Telecommunications, Inc. (“BellSouth™)
secking arbitration of o sessle agrosment botween BeliSouth and Now Communicsiions, Ine.
{“NOW"). ReliSouth filed ita petition an February 25, 2000, and nolice of the pracacding was
published in twe Commisgion's Official Dullatin on March 17, 2000. On March |7, 2000, NOW
filed 8 Molion o Dismiss BellSouth®s Pelilion. BellSouth snd the Coinmissian SwiT opposc
NOW's motion. ‘The AL in ihe proceeding ruted that the Motion Lo Dismins should be granied.

The ALJ determined, and the Act is clear. thal under Section 252 (bX 1), a CLEC, noi un
ILEC (BST} may request neguliatinns under Scction 252(bX2). Only 1 CLEC's request con
vommence the deluys for sccking Commiasion arbitration, Hlowever, the focis in this cose were
not glear cut. In fact, the Jwdge concluded, “(w)thin the muddied factual buckgrownd,™ that the
Tollowing wore true:

413 that the existing June 1, T9Y7 Agreemnent is curmenily in a poriod of sulownatic rencwel, of
Yeast until May 31, 2000 purspant {0 Lhe interconneetion agreement language (due 1o (he fact it
“wither party hadd given the minimuin 60 duy notice of lerminalion);

;2) thot Bell§outh, nut NOW, requesied renegotintion of the June I, 17 Agreement on August
10, 1998, the dnic on which BellSouth relics in establishing (he sian ol the negotiation/arbitration
time frnme sl out in Sgction 252 of the Telecommunicolions Acl;

£3) On Jovuary 21, 2000, NOW sipgested ncgotintion af an hiereonncction syreement, W

replace the exisiing rexale agrecinent, byl the partics agree thal those negotiations have come Lo
an ikl

StafT and Ihis Convmingion ngeeed with (i existence of the fucts pointed vul by the ALY bt
disagreed with the cuoclusion of the Tulge.

Witk respet to the ALPs fird stotement of locl, whether the existing 1997
Nitereennection agreement was rencwed satomatically or nol, the Commission Dinds irrelevic.
Nawhere in the Act is there o regquirensent that ah Interconncetion Agreement he expired or
nerrly expired in nrder 1o commence Scclion 252 Negotintiona.

Regarding the second (inding of fet, the Judge found tat RellSouth, ot NOW,
vequcaled rencgotistion of the Junc 1. 1997 Agreoinent on August 20, 1999, 1he dawe on which
BetiSauth welics in calablinbing U stnrl of the negotistion/arbitration Vime frnme set out in
Section 252 of the Telecomnmunieations Acl. The Commission agroes it there was in fact o
request from BE1 1w NOW 1w commience negotioiions on August 20, 1999, Lawever, there is

Oeder Na, (124782
Pojre |
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alsor an ahurndanee of evidenee in the recort 10 conclisde thot NOW did in Facy tacisty, if not
explicitly, request negotintions with a stert date of August 20, 1999_ an then, In bad faith, made
this aitempt 1o diamiss a properly filed Pelition for Arbitration.

‘The ALY yenerally paints 1 the shuve referenced additional evidenee in the Annlysis
tection of the Fins} Recommendntion, specifically they “... the pantics apparcntly have been
cngaged over a period of lime in segolintion...” This it o clear acknuwledgment by the AL) that
ihe I"arties were negeliating, By purticipating in the negatinlion procese, at a minimun, NOW
facitly was secking out the negotiation. While the language of the Act only allows a non-
incumbent la commence Section 252 negolintions, the Act does nol requine oy specific
nafification. and [urshier doca nut gliminate the possibility of a lacil reques).

Addiionn| ¢cvidence supporting the Commission's decision includes o facsimile,
sialementy in NOW's Answer to the 8T Pelition Tor Asbitrtinn, twa Icitcrs and on agreement
hetween BT and NOW., VFirsl, n fnenimile dated Seplember 2, 1999 aent fvom Page Miller with
ST 1o Larry Senh with NOW sintes ihat DIST is presenting NOW with the mizsing page 11, and
w coll once NOW read the sgreement i order 1o discuss/propose new lnnguage. Vhis
semmunication ¢leorly indicales that NOW was involved and sought oul or requested
mformation (page 1 1) regarding 8 aow inlcrconnection agreement,

Nexi, NOW hdicoled clearly o ily pelition thal the Company intentionally did not
respand Lo 1157778 Augual 20, 1999 requesi for Arbitration, 1[owever, NOW providea conllicting
cvidence in 1tk Respunse to the IIST Petition that it was negotinting with BET hefore, nn and
afler Necember 22, 19949, even though NOW claims t: belicve it was only in the costext of
seitling varelated Eiligation, This Commission helicves thal the Company admits they were
negalinting un interconneciion ngreement, and in fbel, waz nogotlating. Agnin, the Acl does nol
require uny particular lype of notification 1o commence Sccilon 252 Arbitration, which leards to
ihe conclusion [hai a tacil request would mect the requirements of the Act. Purthermaore, all ol
NOW’x acia relerenced herein apparcntly lead BST Lo the ¢onclusion, snd would kead anyanc 1o
the conclugion that ihe negotistions were puvsuant to Section 252,

Mosl (clling of all of the cvidence i two lefters from NOW and an agreement beiween
BST and NOW. A latier dnted January 21, 2000 from NOW (o BST explicitly requexix an
extension of the arbiirntion period and further acknowicdges un approsching arbitration deadline
al’ Jowwary 27, 2000, 1ENOW truly helicvixd they had not requesied arbitration and that there was
no period fa Loll, why would NOW have forwarded this Teter 1o BST, Nextt, NOW caolered into a
January 26, 2000 Agseement with ST, which, in association with the comegpondence altached
{u it, specifically catablishes ihe purpose of the letier 1o, amwng ather things— extemd or establish
on arhitvnlion window,

The AL pul it clcarly and frankly, thit this case involves a “mudthed Maciual
background.,” This is clearly cvident by the consinnt shifiing of deadlinca among the parlies.
Iteyardless of the confugion, Mr. Seat und Mr. Miller, repeesenling NOW and BRT respeetively,
signed the twn page Jnvary 20, 2000 Agreement which explicitly provides that “|bly gighing
aixl eovuer-signing (his letier both parties waive any right 1o claim that the dawes within which a
party may serk stale eonmmisgion schitestion of usresolved jrgtice beging aml cicki onany carliee
dites.™ Aller additional condaet among 1he 1"wies, Coumsel For NOW ihen sent the February 23,
20000 letier whiich explicitly acknowludges Pebraary 25, 2000 o he ashitmation filing dendline.

Finutly, with rexpeet to the ALSs third finding. thir Commisgion agrees with the
exintenee ol the Tuel, disagrees as to ihe conclusion drawn from the foet and Funther restites dn
while NOW did wake i explicil requett (o wegaliule, onc can nol ignore Lhe prior Incil and
cxplicit netions and representntiong mode by NOW, T appsenrs thal (e AL # recommensdidion
wauld allowe it compamy (NOW) i weitly anddor explicitly request and commence Scelion 282
Negutialions, bul ince the period cxpired or neored expirmtion, the Compaity eoubl make a now
request, essentindly ignoeing all previous oels il requesis,

Order Moo [1-24702
Pape 2
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Rosed upon all of 1he sbove referenced acls, represenitationd, stalements and facts, (his
Cammission bolicves (hal adequate support exlists for s docision that the Section 252 Negutiation
perind commeneed on the date as iled by BST. Thus, the Commintion remands the caae buck Lo
the AL) w completo the arbitrtion ag sana as possible.

This matier was eonsidered at the Commission’s Open Sessian held an May 17, 2000, On
motion of Commissioner Vield and secondcd by Commistioner Dixon, and unanimounly
adopted, the Commission voted 1o reject the AL recommendalion snd remand the case 1o the
AL for » (Inal determination as sann as possible.

IT IS THEREFORE ORDERED

The above refercneed dockel be remanded 10 the ALY for completion of (lw arbiration ny
SOy ad passible.

Thix order is effective immediaiely.

BY ORDER OF TItE: COMMISSION
IATON ROUGE, LQUISIANA

May 2Z, 2000 1

DISTRICT Il
CIIAIRMAN IRMA MUSE DIXON

DISTRICT N
VICH CHAIRMAN JAMES M. FIELL

DISTRICT V
COMMISSIONER DON OWEN

DISTRICT IV
COMMISKIONER C. DALE SITTHG

" L A1)
DISTRICT |
COMMISHIONER JACK "JAY" A BLOSEMAN

Order No_ U-24762
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