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FLORIDA POWER & LIGHT COMPANY’S
MOTION TO DISMISS THE NEED PETITION

Florida Power & Light Company (“FPL”), pursuant to Rule 28-106.204, Florida

Administrative Code, moves to dismiss the Petition For Determination Of Need For An Electrical

Power Plant filed on June 19, 2000 (hereinafter the “Petition”) by Calpine Construction Finance

Company, L.P. (“Calpine™) and states:

The Commission lacks authority to entertain Calpine’s Petition, and the Petition should be

dismissed for the following reasons, each of which are more fully developed in the

contemporaneously filed supporting legal memorandum:

(1)

(i)

(iii)

(iv)

V)

(vi)

Calpine is not a proper applicant for a determination of need under Section 403.519,
Florida Statutes;

Calpine’s Petition fails to allege or demonstrate a utility specific need for the project
based on the criteria of Section 403.519, Florida Statutes;

Calpine’s Petition improperly asks the Commission to presume that certain of the
need criteria of Section 403.519, Florida Statutes, will be met;

Calpine’s Petition fails to meet the minimum pleading requirements of Rule 25-
22.081, Florida Administrative Code;

Calpine has failed to follow the competitive bidding requirements of Rule 25-22.082,
Florida Administrative Code and proposes to enter into contracts with Florida retail
utilities in circumvention of Rule 25-22.082;

Calpine’s Petition advances a theory which is inconsistent with the theory of the
Siting Act; and :
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(vii)  Calpine’s Petition shows on its face that its plant would constitute an unnecessary
and uneconomic duplication of facilities.

Any one of these grounds supports the dismissal of the Calpine Petition. Collectively, they
demonstrate that the Petition should be summarily dismissed. Given Calpine’s clear disregard of
Supreme Court precedent and its failure to meaningfully distinguish itself from Duke New Smyrna,
Calpine’s Petition should be dismissed with prejudice.
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