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ATTORNEYS AND COUNSELORS AT LAW
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Ms. Blanca S. Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re: Docket No. 990649-Tp

Dear Ms. Bayo:

Enclosed for filing in the above docket are the original
and fifteen (15) copies of Sprint-Florida’s Motion to Bifurcate

Proceeding, for a Continuance and Leave to Withdraw Cost Studies
and Certain Testimony.

Please acknowledge receipt

and filing of the above by
stamping the duplicate copy of this letter and returning the
same to this writer.
Thank you for your assistance in this matter.
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In re: Investigation into
pricing of unbundled network DOCKET NO. 990649-TP
elements FILED: August 2, 2000

SPRINT-FLORIDA’' § MOTION TO BIFURCATE PROCEEDING,
FOR A CONTINUANCE AND LEAVE TO WITEDRAW
COST STUDIES AND CERTAIN TESTIMONY

Sprint-Florida, Incorporated (“Sprint-Florida”) and Sprint
Communications Company Limited Partnership (“Sprint”), by and
through their undersigned attorneys, respectfully request that
the Commission bifurcate this proceeding, grant Sprint-Florida a
continuance and leave to withdraw its cost studies and certain
testimony, stating as follows:

1 This proceeding had its beginning in early 1999, in
response to a petition by FCCA tc establish permanent UNE prices
for BellSouth. See Docket No. 981834-TP. In response to that
Petition, the Commission established a generic proceeding, to
include BellSouth, GTE Florida and Sprint-Florida, to establish
new UNE prices, and as a result of further FCC decisions and rule
changes (FCC Order 99-86, released May 7, 1999, in CC Docket No.
96-98), the proceeding was expanded to include deaveraged UNE
prices. Crder No. PSC-99-1078-PCO-TP. Hearings scheduled for
December 1999, were cancelled to allcow the ILECs to complete and
file cost studies addressing deaveraged rates. The parties
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entered into a Stipulation on December 17, 1999, agreeing to
interim deaveraged rates, in order that Florida might comply with
the FCC’s Order lifting the stay regquiring deaveraged UNE prices
on May 1, 2000. This Stipulation was approved by the Commission
on February 22, 2000. Order No. P5C-00-0380-S-TFP.

2. In accordance with the Stipulation, Sprint-Florida
filed new TELRIC-based studies addressing recurring UNE prices on
a deaveraged Dbasis, together with appropriate non-recurring
charges. Sprint-Florida’s prices and charges were developed in
accordance with the FCC’s TELRIC methodology rules, including
Rules 51.503 through 51.515. At the time, these cost-standard
rules were subject to an ongoing appeal before the Eighth Circuit
Court of BAppeals (“Eighth Circuit”) based on a remand from the

U.S5. Supreme Court. (See Iowa Utilities Board, et al. v. Federal

Communications Commission, Case No. 97-826, decided January 25,

1999).

G On July 18, 2000, the Eighth Circuit, while upholding
most aspects of the FCC's rules regarding TELRIC methodology,
found that the FCC’s regquirement that the costs - especially the
loop costs -~ be based upcon a “hypothetical network” wviolates the

plain meaning of the Telecommunications Act of 1996.° Although

! The Eighth Circuit defines “hypothetical network” as some “state of the art
presently available technology ideally configured but neither deployed by the
ILEC nor to be used by the competitor.” Towa Utilities Beard, et al. v.
Federal Communications Commission, No. 96-3321, Order (8™ Cir. July 18, 2000)
at 8.
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the Eighth Circuit’s mandate has not yet been 1issued, and the
decision i1s still potentially subject tc a stay, the fact that a
key element of the FCC’s TELRIC methodology has been rejected
creates a great deal of uncertainty about Sprint-Florida’s cost
study and resulting UNE prices.

4. Sprint-Florida’s c<¢ost studies, particularly its loocp
cost study, are based entirely upon the FCC’s TELRIC methodology,
including the use of a hypothetical network. Indeed, the
hypothetical network, which reflects a forward-locking, most
efficient network architecture, is at the very heart of Sprint's
TELRIC-based studies. Sprint then utilizes current vendor
material costs and labor rates to develop the Iinvestment and
expenses necessary to build and maintain a functioning network,
capable of offering unbundled network elements. Yet, it is clear
that until it is precisely known whether the FCC’s mandated use of
a hypothetical network violates the 1996 Act, or if it does, what
alternative methodology must be used, the Sprint-Florida cost
study 1s not in compliance with the law as interpreted by the
Eighth Circuit.

De Obviously, because of the current uncertainty, which
uncertainty may not be resolved by the time of the scheduled
September hearings, Sprint-Florida is unable to adequately defend
its cost studies. Even if Sprint-Florida was to ignore the Eighth

Circuit’s decision - and the Commission was to make a decision
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based upon the FCC’s mandated TELRIC methodology, including the
use of a “hypothetical network”™ - all of the effort and time
invested in doing so would be wasted if the Eighth Circuit’s
decision is either not stayed and/or affirmed. Furthermore,
because Sprint-Florida's use of the hypothetical network is so0
integral to the development of its cost studies, it would be
impossible for Sprint to revise its cost studies to reflect the
impact of the Eighth Circuit decision in time to be considered in
the current schedule for this proceeding. Accordingly, it makes
little sense to push ahead with hearings on Sprint-Florida’s cost
study when waiting until the picture is clearer would be more
efficient. In the meantime, Sprint-Florida will continue to honor
its deaveraged UNE prices that are on file with the Commission in
an effective tariff, available to all ALECs.

6. In a perfect world, Sprint-Florida should not be
required to file a new cost study or refile its current cost
study, and the Commission should not be required to address any
Sprint-Florida cost study, until the FCC has issued new rules in
compliance with the Eighth Circuit’s decision if affirmed.
Recognizing that this process could take a significant amount of
time (perhaps years), Sprint-Florida is willing to file a new UNE
cost study with the Commission in the BApril to June 2001,
timeframe. Such c¢cost study would, if necessary, develop UNE

investments on a basis other than using a hypothetical network.
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7. If Sprint-Florida’s Motion to Bifurcate this proceeding
and for a Continuance is granted, Sprint-Florida will need to
withdraw its current cost studies and certain testimony filed in
support of those cost studies. Because Sprint is also operating
as an ALEC in Florida, Sprint intends to continue its
participation in this proceeding, including the use of witnesses
and exhibits. At the appropriate time, and after consultation
with Staff and the parties, Sprint-Florida will provide a list of
testimonies and exhibits to be withdrawn from this proceeding.

WHEREFORE, having fully supported its Mections and Requests,
Sprint respectfully requests the Commission bifurcate this
proceeding to remove Sprint-Florida’s cost studies from the
scheduled hearings and to grant Sprint-Flcrida a continuance until
such time as Sprint-Florida files new UNE cost studies which are
in compliance with the Eighth Circuit opinion and/cr the FCC’s
rules. In additicn, Sprint-Florida shcould be allowed to withdraw
its testimony in support of its cost studies and prices, but
Sprint should be allowed to continue to participate 1in this

proceeding as an ALEC.




DATED this 2™ day of August, 2000.

Respectfully submitted,

CHARLES J. REHWINKEL
Sprint-Florida, Inc.

P. 0. Box 2214

Tallahassee, Florida 32316
(850) 847-0244
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Ausl & McMullen

Post Office Box 391
Tallahassee, Florida 32302
(850) 224-9115

and

ATTORNEYS FOR SPRINT-FLORIDA AND
SPRINT




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been
furnished by U. 8. Mail, or hand delivery (*) this 2nd day cof August,

2000, to the following:

Beth Keating *

Division of Legal Services
Florida Public Service Comm.
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Karen F. Jusevitch

AT&T

101 N. Monroe Street, Suite 700
Tallahassee, FL 32301-1549

Michael B. Bressman
Bluestar Networks

401 Church St., 24" Floor
Nashville, TN 37219

Michael A. Gross

Florida Cable Telecommunications
Assoc., Inc.

31C N. Monroe Street

Tallahassee, FL 32301

Charles Pellegrini

Wiggins and Villacorta

2145 Delta Blvd., Suite 200
Tallahassee, FL 32303

Kimberly Caswell

GTE Florida Incorporated
P, O. Box 110, FLTCG0Q07
Tampa, FL 33601-01190

Richard Melson
Hopping Law Firm
P. O. Box 6526

Tallahassee, FL 32314

Nancy B. White
Bennett L. Ross
BellScuth Telecommunications
150 S. Monroe St., Suite 400
Tallahassee, FIL. 32301-1556

Steve Bowen/Jeremy Marcus
Blumenfeld & Cohen

1625 Massachusetts Ave., NW
Suite 3200
Washington, DC 20036

Jim Lamoureaux

AT&T Communications

1200 Peachtree Street, N.E.
Room 8068
Atlanta, GA 30308
Joseph McGlothlin
McWhirter, Reeves, et al.
117 Scuth Gadsden Street
Tallzhassee, FL 32301

Catherine F. Boone
COVAD

10 Glenlake Parkway
Suite 650
Atlanta, GA 30328

Norman H. Hortcn, Jr.
Messer, Caparello & Self

215 5. Monroe St., Suite 701
Tallahassee, FL 32301

Scott Sapperstelnn
Intermedia Communications, Inc.
3625 Queen Palm Drive
Tampa, FL 3361%-1309




Mark Buechele

Supra Telecom

Koger Center-Ellis Bidg.
Suite 200

1311 Executive Center Drive
Tallahassee, FL 33201-5027

Donna C. McNulty

MCI WorldCcocm

325 John Knox Road, Suite 105
Tallahassee, FL 32303-4131

J. Jeffry Wahlen
Ausley & McMullen

P. O. Box 391
Tallahassee, FL 32302

Hope G. Colantonio

Cleartel Communications, Inc.
1255 22™ st., N.W., 6™ Floor
Washington, DC 20037

loyd R. Self

Messer, Caparello & Self
P. ©C. Box 1876
Tallahassee, FL 32302
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Karen Camechis
Pennington, Mocre, et al.
215 5. Monroe Street
Tallahassee, FL 32301

Stephen C. Reilly

Office of Public Counsel

c/o The Florida Legislature
111 W. Madison St., Room 812
Tallahassee, FL 32398-1400

Rodney L. Joyce

Shock, Hardy & Bacon

600 14™ St., N.W., Suite 800
Washington, DC 20005-2004

Jonathan Canis

Kelley law Firm

1200 19%" st., N.W., 5" Floor
Washington, DC 20036

Marsha Rule

AT&T Communications

101 N. Monroe St., Suite 700
Tallahassee, FL 32301

A,

Attorpey




