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PARTICIPANTS: 

JAMES BEASLEY, Ausley & McMullen, on b e h a l f  of 

NOREEN DAVIS,  on b e h a l f  o f  t he  Commission S t a f f .  
BOB E L I A S ,  on beha l f  o f  t h e  Commission S t a f f .  
V I C K I  GORDON KAUFMAN, McWhirter Reeves, on 

MAUREEN STERN, on beha l f  o f  the  Commission 

Tampa E1 e c t r i  c company. 
J I M  BREMAN, COmmiSSiOn S t a f f .  

behal f o f  FIPuG. 

s t a f f  . 

STAFF RECOMMENDATION 

Issue 1: I s  Tampa E l e c t r i c  Company's B ig  Bend 1, 2,  
and 3 Flue Gas DeSU1furiZatiOn System Opt imiza t ion  and 
u t i l i z a t i o n  Program e l i g i b l e  f o r  cos t  recovery through 
the  Environmental Cost Recovery Clause? 
Recommendati on : Yes. 

Issue 2: should costs  i n c u r r e d  p r i o r  t o  June 2 ,  
2000, t he  date TECO f i l e d  i t s  p e t i t i o n ,  be recovered 
through the  ECRC, pursuant t o  o rder  

Recommendation: No. Sect ion 366.8255(2), F l o r i d a  
s ta tu tes ,  on ly  a l lows f o r  recovery o f  p rospec t ive  
costs.  I n  add i t i on ,  TECO was n o t  subjected t o  
ex t raord inary  circumstances as de f ined i n  o rde r  NO. 
PSC-94-1207-FOF-EI. However, TECO may i n c l u d e  t h e  
costs  i ncu r red  p r i o r  t o  June 2 ,  2000, i n  i t s  
surve i  11 ance repor ts .  

I ssue 3: should t h i s  docket be closed? 
Recommendation: Yes. T h i s  docket should be c losed 
upon issuance o f  a consummating order  un less a person 
whose subs tan t i a l  i n t e r e s t s  a re  a f f e c t e d  by t h e  
commission's dec is ion  f i l e s  a p r o t e s t  w i t h i n  2 1  days 
o f  t he  issuance o f  t he  proposed agency a c t i o n  order .  

NO. PSC-94-1207-FOF-EI? 

ACCURATE STENOTYPE REPORTERS, I N C .  
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CHAIRMAN DEASON: I tem 33. 

COMMISSIONER JABER: I have one quest ion,  

M r .  Chairman, on I t em 33. I t ' s  r e a l l y  j u s t  a 

c l a r i f i c a t i o n  f o r  m y  education. D id  t h e  TECO 

sett lement w i t h  DEP -- was any p a r t  o f  t h e  

sett lement agreement cont ingent  on cos t  recovery 

here? 

MR. BREMAN: Paragraph 0 O f  t he  DEP 

sett lement was cont ingent  on t h a t .  

COMMISSIONER JABER: IS t h a t  how -- f o r g i v e  

my ignorance on t h i s  i ssue.  IS t h a t  normal ly  

how the  consent f i n a l  judgments work? That 

set t lement agreement was executed between DEP 

and TECO w i thout  consu l ta t i on  from t h e  PSC; 

r i g h t ?  

MS. STERN: AS f a r  as I know, t h e r e  was no 

consul t a t i o n  w i t h  t h e  pub1 i c se rv i ce  cornmi s s i  on. 

I don' t  t h i n k  t h a t  we've seen t o o  many 

requests t o  recover under --- you know, pursuant 

t o  a sett lement agreement. The agreement tha t  

TECO had w i t h  EPA d i d n ' t  have any k i n d  o f  

recovery cont ingent  on passing through t h e  ECRC:, 

so I don' t  -- based on -- I don ' t  r e a l l y  know i f  

i t ' s  standard o r  no t .  I don ' t  t h i n k  we've seen 

enough t o  say there  i s  a standard. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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COMMISSIONER JABER: Just  h y p o t h e t i c a l l y  

speaking, i n  s i t u a t i o n s  l i k e  t h i s ,  whether they 

have occurred i n  the  past  o r  w i l l  occur i n  t h e  

f u t u r e ,  l e t ' s  say the  PSC f i n d s  t h a t  no cos t  

recovery -- t h a t  the  u t i l i t y  i s n ' t  e n t i t l e d  t o  

any cos t  recovery because o f  t h e i r  own 

inac t ions .  And t h i s  i s  hypothe t ica l ,  because I 

d o n ' t  necessar i l y  have a problem w i t h  t h i s  

recommendation. But what does t h a t  

set t lement  agreement when the re ' s  a 

cont ingent  on cos t  recovery? Doe5 

DEP? 

MS.  STERN: I t h i n k  under t h i s  

agreement w i t h  D E P ,  i t  sounds l i k e  

do t o  t h e  

c lause 

t go back t o  

se t t lement  

t would go 

back t o  D E P ,  t h a t  i f  TECO could no t  recover 

through the  ECRC, then p a r t  o f  t h a t  se t t lement  

agreement was no t  reached. You know, i t  sounds 

l i k e  i t  would mean TECO wouldn ' t  have t o  do some 

o f  t h e  s t u f f  i n  t h a t  set t lement  agreement. But 

I c a n ' t  -- on the  o ther  hand, 1 f i n d  t h a t  

s i t u a t i o n  s o r t  o f  u n r e a l i s t i c .  I t h i n k ,  you 

know, DEP would f i n d  something t o  -- 

CHAIRMAN DEASON: Well ,  I guess i f  tha t  

were t o  happen, then i t  would be between TECO 

and D E P  t o  s o r t  t h a t  out ,  i t  seems t o  me. 

- 
ACCURATE STENOTYPE REPORTERS, INC. 
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MS. STERN: R igh t ,  r i g h t .  

CHAIRMAN DEASON 

ahead w i t h  t h e i  r ob1 

recovery, o r  i f  they 

i nord i  nate burden on 

E i t h e r  TECO would go 

ga t i on  regardless o f  cos t  

f e l t  l i k e  t h a t  i t  was an 

them t o  go forward w i thout  

cos t  recovery, t h a t  would have t o  be worked ou t  

between TECO and DEP. 

MS. STERN: Yes, I t h i n k  t h a t ‘ s  c o r r e c t .  

COMMISSIONER JACOBS: The quest ion t h a t  

comes t o  me i s  s i m i l a r ,  b u t  no t  d i r e c t l y  t he  

same. I t ’ s  m y  understanding t h a t  t he  company 

was engaging i n  an acceptable program of 

emissions c o n t r o l ,  and we acknowledged and 

approved of i t s  recognized program. what I 

understood the  conten t ion  t o  be w i t h  regard t o  

the  EPA was whether o r  n o t  t h a t  was enough and 

whether o r  no t  they should have undertaken more 

dramatic emission c o n t r o l  programming, 

s p e c i f i c a l l y  whether o r  n o t  they should have 

gone t o  e i t h e r  newer p l a n t  technology o r  

dispensed w i t h  the  o l d  p l a n t  a1 together .  

It would occur t o  me t h a t  t he  ques t ion  i s  

t o  what ex ten t  they were requi  red by t h i s  

consent t o  i n c u r  some expense beyond what they 

would have normal ly i ncu r red  i n  t h e i r  normal 

ACCURATE STENOTYPE REPORTERS, INC.  
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ongoing  emissions control  p r o g r a m .  DO you 

u n d e r s t a n d ?  

MR. BREMAN: Y e s ,  s i r .  T h e  s e t t l e m e n t  wit :h  

t h e  DEP i s  n o n s p e c i f i c .  It would  b e  very 

d i f f i c u l t  t o  t e l l  t h e  f u l l  e x t e n t  of w h a t  costs 

t h a t  agreement m i g h t  h a v e  o c c u r r e d .  I n  -- 

COMMISSIONER JACOBS: Can  w e  t e l l  t h e  

d i f f e r e n c e  -- 
MR.  BREMAN: I n  t h i s  case, t h e  p r o g r a m  t h a t  

i s  s p e c i f i c a l l y  i d e n t i f i e d  -- I t h i n k  i t ' s  

p a r a g r a p h  31 of t h e  c o n s e n t  d e c r e e  w i t h  EPA -- 
is  very s p e c i f i c .  It h a s  time l i n e s ,  d a t e s .  I t  

h a s  s p e c i f i c  a c t i v i t i e s  a t  s p e c i f i c  p l a n t s .  So 

I d o n ' t  t h i n k  t h e r e ' s  very  much a m b i g u i t y  as tal 

w h a t  exac t ly  TECO h a s  t o  a c h i e v e .  

COMMISSIONER JACOBS: I u n d e r s t a n d ,  b u t  c a n  

w e  t e l l  w h e t h e r  o r  n o t  t h e  p r o v i s i o n s  of t h a t  

agreement are e x c e e d i n g  w h a t  w e  wou ld  h a v e  

e x p e c t e d  TECO t o  h a v e  d o n e ?  And I t h i n k  i t ' s  

i m p o r t a n t  t o  n o t e  t h a t  u n d e r  t h e  p r ior  p r o g r a m ,  

w h a t  t h e y  were a c h i e v i n g  i n  terms o f  e m i s s i o n s  

c o n t r o l  w a s  w i t h i n  legal b o u n d s .  IS t h a t  

correct? 

MR. BREMAN: I t h i n k  t h e  a n s w e r  i s  yes .  

T h i s  i s  more t h a n  w h a t  t h e y  were. 

- 
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COMMISSIONER JACOBS: S o  they  were on a 

course t o  achiev ing emissions c o n t r o l  w i t h i n  

l e g a l  bounds, and then t h e  consent decree comes 

and ra tchets  up the  cos t  cons iderably ,  and t o  

meet new -- arguably,  these rev ised l e g a l  

bounds, bu t  we won' t  g e t  i n t o  t h a t .  But t o  

achieve a new p lace o f  compliance. And so t he  

issue here i s  t o  what ex ten t  t h a t  d i f f e r e n c e  was 

l e g a l l y  requi  red. IS t h a t  a f a i  r statement? 

MR. BREMAN: Yes. 

COMMISSIONER JACOBS: And can we t e l l  what 

the  d i f f e rence  i s ,  i s  m y  quest ion.  Do we know 

what the  d i f f e rence  the re  i s  i n  what TECO would 

have been doing under t h i s  former program? 

MR. BREMAN: I t  would be very  d i f f i c u l t  t O  

answer the  quest ion a year f r o m  now as t o  w h a t  

t he  costs  would be f o r  t he  path n o t  chosen, 

because as t ime goes by, t he re ' s  go ing t o  be 

c e r t a i n  economic op t ions  t h a t  were b u i  1 t i n t o  

the  long-term plans o f  t h e  Company t h a t  a re  no 

1 onger avai 1 ab1 e ,  p a r t i  c u l  a r l  y SO2 a1 1 owance 

market p a r t i  c i  p a t i  on. The economi c b e n e f i t s  o f  

t h a t  program were one o f  t he  hear t  and key 

programs o f  the  Environmental Cost Recovery 

c lause through phase 1, through the  end o f  

- 
ACCURATE STENOTYPE REPORTERS, I N C .  
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1999. But on a going-forward bas is ,  Tampa 

E l e c t r i c  company w i l l  no t  be ab le  t o  use 

allowances o r  bank them. They j u s t  s imply  have! 

t o  use whatever they use i n  t h a t  year and then 

r e t i r e  them. So t he re ' s  no va lue beyond -- I 
t h i n k  i t ' s  2004 f o r  so2 allowances. 

COMMISSIONER JACOBS: I ' m  sor ry .  whereas 

prev ious ly  they would have had V a l  ue . 
MR. BREMAN: Prev ious ly  they  would have had 

value. So  i n  the  long term, I d o n ' t  know t h a t  

we w i l l  ever be ab le  t o  evaluate t h e  cos t  o f  thie 

path no t  chosen, because i t ' s  s imply no t  an 

op t i on  anymore. 

CHAIRMAN DEASON : M r  . Beas1 ey? 

MR. BEASLEY: Thank YOU, COmmi SSiOnerS. 

:James D. Beasley w i t h  the  AUSley 81 McMullen law 

f i r m  i n  Tallahassee f o r  Tampa E l e c t r i c  Company. 

Also w i t h  me i s  MS. Karen zwolak, manager o f  

energy issues w i t h  t h e  Regulatory A f f a i r s  

Department o f  Tampa E1 e c t r i  c, and seated behi  ncl 

me i s  MS. Dee Brown, the  d i r e c t o r  o f  e l e c t r i c  

regu la to ry  a f f a i r s  f o r  Tampa ~ l e c t r i c .  

commissioners, we agree w i t h  your 

commission s t a f f  on Issue 1 t h a t  Tampa E lec t r i c :  

Company's B ig  Bend 1, 2, and 3 FGD op t im iza t i on  

- 
ACCURATE STENOTYPE REPORTERS, I N C .  
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and u t i l i z a t i o n  program complies w i t h  your 

standards f o r  environmental cos t  recovery and 

should be approved. The s t a f f  recommendation 

r e c i t e s  your standards i n  t h a t  regard and 

expla ins how t h i s  program meets them. 

W e  r e s p e c t f u l l y  disagree, however, 

Commissioners, w i t h  t h e  s t a f f  on Issue 2. That 

i ssue i s  whether Tampa E l e c t r i c  should be 

al lowed t o  recover t h e  costs which i t  occurred 

i n connection w i  t h  t h i  s program i n i mpl ementi ng 

i t  p r i o r  t o  t h e  date when we f i l e d  our p e t i t i o n  

f o r  environmental cos t  recovery. w h i l e  we agree 

w i t h  s t a f f  t h a t  under normal c i  rcumstances, 

environmental costs should be approved 

prospec t ive ly  -- t h a t  i s ,  absent ex t rao rd ina ry  

ci rcumstances , a u t i  1 i t y  should p e t i t i o n  f o r  

cos t  recovery i n  advance o f  i n c l u d i n g  i t  o r  

i n c u r r i n g  the  cos t  t o  be recovered. Tampa 

~1 e c t r i  c has a1 ways attempted t o  fo11 ow t h i  s 

course o f  a c t i o n  w i t h  respect t o  a l l  o f  i t s  

envi ronmental p ro jec ts .  

HOWeVer ,  as the  s t a f f  po in ts  o u t  i n  i t s  

recommendations, and as you have observed, you 

have t h e  d i s c r e t i o n  t o  make exceptions t o  t h i s  

requi  rement on a case-by-case bas is  where a 

- 
ACCURATE STENOTYPE REPORTERS, I N C .  
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u t i l i t y  d e m o n s t r a t e s  t h a t  e x t r a o r d i n a r y  

circumstances r e q u i r e d  t h a t  cos t s  b e  o c c u r r e d  

p r i o r  t o  t h e  p e t i t i o n  b e i n g  f i l e d .  

W e  t h i n k  t h a t  when you l o o k  a t  t h e  

s i t u a t i o n  t h a t  Tampa E lec t r i c  faced when i t  made 

t h e  d e c i s i o n  a n d  had  t o  make t h e  ca l l  t o  expend  

f u n d s  i n  p u r s u i t  of  t h i s  p r o g r a m ,  you s h o u l d  

agree t h a t  e x t r a o r d i n a r y  ci rcumstances i n d e e d  

c o m p e l l e d  t h e  company t o  i n c u r  t h o s e  cos t s  

b e f o r e  a mean n g f u l  p e t i t i o n  c o u l d  b e  p r e p a r e d  

a n d  s u b m i t t e d  t o  t h e  Commi s s ion .  

AS a b i t  o f  b a c k g r o u n d ,  i n  1999 a n d  t h e n  

c : a r r y i n g  over i n t o  t h e  y e a r  2000, Tampa E lec t r i c  

w a s  i n v o l v e d  i n  l i t i g a t i o n  w i t h  t h e  U . S .  

E n v i  r o n m e n t a l  Pro tec t ion  Agency a n d  t h e  F l o r i d a  

D e p a r t m e n t  of E n v i  r o n m e n t a l  P r o t e c t i o n .  T h e  DEEP 

c:ase w a s  s e t t l e d  t h r o u g h  t h e  e n t r y  of a c o n s e n t  

f i n a l  j u d g m e n t  as of December 16, 1999. T h e  EPA 

l a w s u i t  c o n t i n u e d  i n t o  t h i s  year, and t h e  

p a r t i  es were i n v o l v e d  i n cont i  n u i  ng  confi  d e n t i  a1 

n e g o t i a t i o n s  up  u n t i l  t h e  very e n d  of t h a t  

s e s s i o n .  F i n a l l y ,  o n  F e b r u a r y  29, 2000, Tampa 

E l e c t r i c  a n d  EPA s i g n e d  a s e t t l e m e n t  a g r e e m e n t  

i n  t h e  form of a c o n s e n t  d e c r e e  t h a t  w a s  l o d g e d  

o n  t h e  same d a y .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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That consent decree requi  red Tampa E1 ec t r - i  c 

t:o maximize the  a v a i l a b i l i t y  o f  i t s  FGD o r  

scrubber systems f o r  B i g  Bend U n i t s  1, 2,  and :5 

w i t h i n  the  t i g h t  t ime frame, t ime schedule thai: 

was s e t  f o r t h  i n  t h a t  consent decree. Tampa 

E.1ectric was requ i red  t o  meet new increased 

removal standards by the  e n t r y  date o f  t h e  

consent decree. 

The work t h a t  needed t o  be performed i n  

order  t o  comply w i t h  t h a t  decree invo lved  the  

i n s t a l l a t i o n  o f  essen t ia l  upgrades f o r  t h e  FGD 

systems. Tampa E l e c t r i c  a l so  knew i t  would need 

to perform a more d e t a i l e d  eva lua t ion  t o  

determine what e l se  might be requ i red  i n  o rder  

t o  f u l l y  comply w i t h  the  consent decree's 

emission 1 i m i  t a t i  ons once the  system was down 

and those eva lua t ions  cou ld  be performed. 

under the  fede ra l  procedural  schedule, a 

60-day per iod  f o r  i n p u t  fo l lowed t h e  e n t r y  o r  

t he  lodg ing  o f  t h e  consent decree, and Tampa 

E l e c t r i c  reasonably expected t h a t  t h e  consent 

decree would be entered a t  the  e x p i r a t i o n  o f  

t h a t  t ime frame, which would mean t h a t  Tampa 

E.1ectric would have t o  meet t h e  increased 

standards by t h e  end o f  A p r i l  o r  t he  f i r s t  p a r t  

ACCURATE STENOTYPE REPORTERS, I N C .  
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of May o f  t h i s  year. 

Ext raord inary c i  rcumstances d i d  e x i s t  i n  

t h i s  s i t u a t i o n .  A f t e r  t he  consent decree was 

f i na l i zed ,  Tampa E l e c t r i c  faced a las t -minu te  

dec is ion  o f  whether t o  t r y  t o  accomplish t h i s  

work requi red t o  upgrade the  B ig  Bend U n i t  3 FGD 

system dur ing  a major planned maintenance outage 

o f  the  u n i t  which would begin some t e n  days 

l a t e r  on March 11 and which would end as e a r l y  

as A p r i l  2 1  of t h i s  year,  o r  the  company's 

op t ion  was t o  study i t s  op t ions  and decide l a t e r  

what course o f  a c t i o n  t o  pursue. I n  o the r  

words, the  company faced the  op t i on  o f  s e i z i n g  

an oppor tun i ty  t o  commence the  requ i red  upgrades 

and evaluat ions dur ing  the  impending scheduled 

outage o r  t o  schedule another planned outage a t  

a l a t e r  t i m e  and a t  obvious a d d i t i o n a l  cos t  t o  

i t s  ratepayers. 

TWO f a c t s  were c l e a r l y  ev ident  a t  t h a t  

t ime. F i r s t ,  there  was no t ime t o  prepare and 

f i l e  a meaningful p e t i t i o n  f o r  ECRC cos t  

recovery p r i o r  t o  commencement o f  t he  March 11 

scheduled outage, because there  was incomplete 

in fo rmat ion  a t  t h a t  t ime on the  scope o f  t h e  

work o r  the  cost  o f  the  work f o r  the  requ i red  
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upgrades and f u r t h e r  evaluat ions.  

f o r  some s o r t  o f  b lank check a u t h o r i t y  f rom th- is  

Commission c l e a r l y  t o  us d i d  no t  seem l i k e l y  t o  

succeed. secondly, there  was every reason t o  

be l ieve  t h a t  i f  the  Company d i d n ' t  a c t  prompt ly,  

i t  would f i n d  i t s e l f  soon i n  v i o l a t i o n  o f  t he  

consent decree, which was expected t o  be two 

months away a t  t h a t  t ime. 

A p e t i t i o n  

C lear ly ,  Tampa E l e c t r i c  was opera t ing  i n  an 

emergency mode. I t  was i n  a rock and hard p lace 

type o f  s i t u a t i o n  t h a t  j u s t i f i e d  the  company's 

deci s i  on t o  take immediate a c t i o n  f o r  t h e  

b e n e f i t  o f  i t s  ratepayers and t o  request cos t  

recovery a t  a l a t e r  t ime. 

NOW, s i g n i f i c a n t  bene f i t s  inured  t o  Tampa 

E l e c t r i c ' s  customers as a r e s u l t  o f  t h e  

company's prompt ac t ion .  BY us ing the  impending 

planned outage o f  B ig  Bend U n i t  3 t o  perform 

these essent ia l  upgrades and f u r t h e r  

evaluat ions,  Tampa E l e c t r i c  avoided t h e  

prospects o f  f i n d i n g  i t s e l f  unab 

B ig  Bend u n i t s  dur ing  t h e  begi nn 

:year's peak summer season. Th is  

Tampa E l e c t r i c  shor t  o f  capaci ty  

.the s t a t e ' s  r e l i a b i l i t y  a t  i ssue 

e t o  run t h e  

ng o f  t h i s  

could have 1 e f t  

and cou ld  pu t  

as w e l l .  w i t h  

- 
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an outage o f  j u s t  one o f  the  FGD systems a t  B i ( J  

Bend Sta t ion ,  t he  Company could have l o s t  over 

900 megawatts o f  generat ing capac i ty .  

If the Company had waited u n t i l  a 

meani ng f  u l  p e t i  ti on could have been completed 

and f i l e d  w i t h  t h e  Commission, a l a t e r  planned 

outage would have been needed and cou ld  have 

i mpacted the  re1 i abi  1 i t y  o f  Tampa E l  e c t r i  c ' s 

system, as we11 as Peninsular F lo r i da ,  n o t  t o  

mention the  cos t  o f  the  add i t i ona l  planned 

outage t o  Tampa E l e c t r i c ' s  customers. 

As your s t a f f  has agreed, Tampa E l e c t r i c  

acted prudent ly  and s w i f t l y ,  t a k i n g  advantage o f  

t.he planned March 11 outage t o  take  steps t o  

comply w i t h  the  consent decree ra the r  than 

w a i t i n g  and exposing i t s  customers t o  h igher  

costs  and the  p o t e n t i a l  t h r e a t  t o  re1 i abi  1 i t y  

t h a t  we saw. 

we r e s p e c t f u l l y  urge that  you recognize 

t h a t  Tampa E l e c t r i c  indeed was opera t ing  i n  an 

emergency mode and acted prudent ly  under the  

circumstances f o r  t he  b e n e f i t  o f  i t s  customers. 

Th is  Commission has a p o l i c y  o f  encouraging the  

u t i l i t i e s  i t  regu la tes  t o  take advantage o f  cos t  

saving oppor tun i t i es  where and when they a r i s e  
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and t o  p u t  substance over form when i t  comes t o  

t he  i n t e r e s t s  of t h e  u t i l i t y  customers are  ,a t  

stake. That i s  what Tampa E l e c t r i c  d i d  under 

these c i  rcumstances. 

we urge you no t  t o  pena l ize  Tampa E l e c t r i c  

f o r  having seized an oppor tun i ty .  Th i s  would 

send the  wrong message t o  the  companies t h a t  you 

regu la te .  Th is  i s n ' t  a s i t u a t i o n  where Tampa 

E l e c t r i c  s a t  back and j u s t  through neg lec t  

f a i l e d  t o  prepare and submit a p e t i t i o n  t h a t  i t  

had in fo rmat ion  w i t h  which t o  do t h a t .  Th i s  i s  

r iot  a s i t u a t i o n  where the  Company cou ld  o r  

should have known what the  costs  and the  scope 

of t he  work was p r i o r  t o  t a k i n g  a c t i o n  t o  

commence tha t  work on March 11 when t h e  planned 

outage s ta r ted .  

Under these p a r t i  cu1 ar c i  rcumstances, 

c:ommi ssioners,  we s i n c e r e l y  be l  i eve t h a t  you 

should exerc ise your d i s c r e t i o n  t o  a l l o w  Tampa 

E l e c t r i c  t o  recover a l l  o f  t he  costs  i t  

prudent ly  i ncu r red  i n  implementing t h i s  

impor tan t  program commencing w i t h  t h e  March 11, 

2 0 0 0  planned outage o f  B i g  Bend u n i t  3 .  

And we're a v a i l a b l e  t o  answer quest ions i f -  

you have them. 
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CHAIRMAN DEASON: MS. Kaufman? 

MS. KAUFMAN: Thank you, chairman Deason. 

V i c k i  Gordon Kaufman o f  t he  McWhirter Reeves l a w  

Firm. I ' m  here on beha l f  o f  t he  F l o r i d a  

I n d u s t r i a l  Power Users Group. And I ' m  here on ly  

t:o address Issue Number 2 ,  and I ' m  here t o  

support the  s t a f f ' s  recommendation t o  you on 

t h a t .  

I t h i n k  t h a t  t he  s t a f f  has done the  

c:orrect ana lys is .  And i f  you read t h e i r  

recommendation, y o u ' l l  see t h a t  the  very  f i r s t  

t:hing they quote t o  you i s  the  s t a t u t e ,  which i s  

where the  a u t h o r i t y  f o r  t he  ECRC program comes 

from t o  begin w i t h .  The s t a t u t e  i s  very  p l a i n .  

I t ' s  very c lear .  I t  t a l k s  about proposed 

compliance a c t i v i t i e s  and pro jec ted  

envi ronmental costs .  

NOW, s t a f f  a l so  po in ted  o u t  t o  you t h a t  i n  

one o f  your orders i n t e r p r e t i n g  t h i s  s t a t u t o r y  

sect ion,  you have sa id  t h a t  you might make an 

exception i f  there  were ex t raord inary  

circumstances. I quest ion  whether t h a t ' s  t he  

case o r  not ,  whether you have the  a u t h o r i t y  t o  

make an exception. But nonetheless , even 

assuming t h a t  you do have t h a t  a u t h o r i t y ,  I 
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don ' t  t h i n k  t h a t  there  are  ex t raord inary  

circumstances be fore  you. I don ' t  t h i n k  t ha t  

the f a c t  t h a t  Tampa E l e c t r i c  was i n  negot ia t io r i s  

f o r  a set t lement w i t h  another agency i s  an 

ex t raord inary  c i  rcumstance t h a t  e i t h e r  requ i res  

'you t o  o r  e i t h e r  should encourage you t o  make an 

exception. The s t a t u t e  says t h a t  a company may 

come t o  you and submit a program f o r  

envi ronmental cost  recovery o f  c e r t a i n  types of' 

programs and t h a t  recovery i s  on a p ro jec ted  

bas is .  And I don ' t  t h i n k  there 's  any d i spu te  

t h a t  t h a t  has no t  happened here. 

M r .  Beasley gave you a lengthy  h i s t o r y  o f  

the  negot ia t ions  o f  Tampa E l e c t r i c  w i t h  some o f  

the  other  agencies invo lved i n  envi ronmental 

compliance. And what TECO chooses t o  do o r  whatt 

set t lements i t  chooses t o  enter  i n t o  w i t h  other. 

agencies i s  perhaps i t s  own business, b u t  those! 

costs should no t  be v i s i t e d  on the  ratepayers i n  

contravent ion o f  t he  s ta tu te .  I would suggest 

t o  you t h a t  a s t a t u t e  l i k e  t h i s  i s  one t h a t  you1 

should g ive  s t r i c t  cons t ruc t ion  t o .  And T a m p a  

E l e c t r i c  has no t  complied w i t h  the  s t a t u t e ,  andl 

there fore ,  they a r e  no t  e n t i t l e d  t o  i n c u r  costs 

before -- I be l ieve  the  date i s  be fore  June 2ndl. 

- 
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so w e  w o u l d  u r g e  YOU t o  adopt  y o u r  staff'!; 

r e c o m m e n d a t i o n  o n  I s s u e  N u m b e r  2 .  T h a n k  y o u .  

CHAIRMAN DEASON: Q u e s t i o n s ,  Commi s s i o n e r s ?  

COMMISSIONER JABER: I c a n  a c t u a l l y  move 

s taff .  T h e  o n l y  r e a s o n  I raised t h e  q u e s t i o n  

a b o u t  t h e  c o n t i n g e n c y  related t o  cost  recovery 

i s ,  y o u  k n o w ,  t h e  overa l l  c o n c e r n  I ' v e  had w i t h  

m a n y  items w e  h a v e  w i t h  respect t o  DEP. I would  

w a n t  t h e m  t o  always t a k e  i n t o  a c c o u n t  t h a t  t h e i r  

a c t i o n s  r e s u l t  i n  costs  t o  t h e  re ta i l  

ratepayers.  YOU k n o w ,  w e ' v e  offered t o  go over 

a n d  t a l k  t o  DEP a b o u t  t h i n g s  l i k e  t h a t  a n d  

m a k i n g  u s  p a r t  of t h e i r  process. B u t  I c a n  m o v e  

s taff .  

CHAIRMAN DEASON: W e l l ,  l e t  m e  -- I have 

j u s t  a f e w  q u e s t i o n s ,  a n d  t h e n  w e ' l l  g e t  t o  t h e  

m o t i o n .  

I ' m  l o o k i n g  a t  page 3 of t h e  

r e c o m m e n d a t i o n ,  a n d  I w a n t  t o  j u s t  -- f i r s t  of 

a l l ,  I ' m  t r y i n g  t o  u n d e r s t a n d  j u s t  as a matter 

of i n f o r m a t i o n .  s t a f f ,  do y o u  h a v e  a n y  idea w h y  

i t  w a s  a r e q u i r e m e n t  imposed by t h e  

e n v i r o n m e n t a l  a g e n c i e s  t h a t  TECO w o u l d  n o t  -- 
c o u l d  n o t  b a n k  SO2 a l l o w a n c e s  a n d  m a r k e t  t h o s e ?  

I t h o u g h t  t h a t  w a s  t h e  w h o l e  idea of t h a t  l a w ,  
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was t o  l e t  t he  market determine what i s  t h e  mo:st 

cos t -e f fec t i ve  compliance, and i t  appears that  

t h a t ' s  going cont ra ry  t o  t h a t  p o l i c y .  

MR. BREMAN: Wel l ,  I would agree w i t h  you, 

Commi ss ioner .  And 1 i ke Tampa E1 e c t r i  c Company 

sa id  e a r l i e r  i n  i t s  own comments, i t  had 

c o n f i d e n t i a l  negot ia t ions  w i t h  EPA, and i n  order  

t o  s e t t l e ,  they agreed t o  those terms. why they 

agreed t o  them, commissioner, I d o n ' t  know. 

CHAIRMAN DEASON: okay. There's n o t  a COS't  

t h a t  you can j u s t  p o i n t  t o  and i d e n t i f y  as a 

cos t  associated w i t h  t h a t ,  because you j u s t  

c a n ' t  r e a l l y  t e l l  what t h e  market would have 

been o r  what would have happened. we j u s t  know 

t ha t  i t ' s  a r e s t r i c t i o n  on what TECO otherwise 

woul d have been ab1 e t o  have 1 egal 1 y done ; 

co r rec t?  

MR. BREMAN: Wel l ,  we Can look  a t  papers, 

and t h e r e  are  p u b l i c a t i o n s  that  t r a c k  and 

p r o j e c t  so2 allowance costs .  And the  green 

p r i c i n g  program, f o r  example, i s  d e r i v i n g  some 

o f  those costs  from t h a t  l o c a t i o n .  So t h e r e  i:; 

a w a y  t o  a l l o c a t e  a cos t .  But on a 

go i  ng-forward bas is ,  t he  zero-based allowances 

w i l l  have zero cos t .  
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CHAIRMAN DEASON: The o ther  ques t ion  I have 

has -- a l s o  I ' m  r e f e r r i n g  t o  page 3.  There's a 

requirement t o  pay $2 m i l l i o n  i n t o  t h e  Tampa ~ a y  

Estuary Program, and then i n  one o f  t h e  o the r  

set t lements t h e r e ' s  a 3.5 m i l l i o n  one-time c i v - i l  

penal ty .  NOW, none o f  those costs  a r e  be ing  

r e f l e c t e d  i n  the  -- I ' m  t r y i n g  t o  asce r ta in ,  at-e 

any o f  those costs  inc luded i n  what i s  be ing  

proposed f o r  recovery through the  environmenta-I 

clause? 

MR. BREMAN: None O f  those C O S t S  a re  be ing 

proposed f o r  recovery a t  t h i s  stage. 

CHAIRMAN DEASON: okay. I guess t h e  o ther  

quest ion I have has t o  do w i t h  Issue 2 .  And I ' m  

t r y i n g  t o  understand -- I know MS. Kaufman 

ra ised a l e g a l  ques t ion  as t o  whether we have 

the  a u t h o r i t y  t o  say tha t  the re  are  

ex t raord inary  c i  rcumstances, b u t  j u s t  i g n o r i n g  

t h a t  f o r  r i g h t  now, assuming we have that  

a u t h o r i t y ,  why i s  i t  t h a t  s t a f f  be l i eves  tha t  

t h i s  i s n o t  an ex t rao rd ina ry  c i  rcumstance, g iven  

t h e  t i m i n g  o f  t h e  outage, t h e  planned outage 

dur ing  the  spr ing t ime and the  advantages o f  

t r y i n g  t o  u t i l i z e  t h a t  outage f o r  as much o f  t h e  

compliance as poss ib le  so as t o  avo id  a f u t u r e  
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planned outage? 

MS. STERN: w e l l ,  i n  t he  order  where the  

Commission es tab l i shed the  ex t raord inary  

circumstances except ion,  they  de f ined -- 
ex t raord inary  c i  rcumstances was de f ined as 

whether the  u t i l i t y  cou ld  reasonably have 

a n t i c i p a t e d  the  changes i n envi  ronmental 

regu la t ions  and t h e  cos ts .  And i n  t h e  

recommendat on we expla ined t h a t  we thought  TECO 

could have a n t i  c i  pated t h e  changes, because they 

went through t h i s  who1 e n e g o t i a t i o n  process t h a t  

was s o r t  o f  a long- term process. So 1 t h i n k  

they -- and they had i n p u t  i n t o  i t . It wasn' t  

something j u s t  s t r i c t l y  imposed on them by the  

regu la to ry  agencies. SO 1 t h i n k  i t ' s  something 

they could have a n t i  c i  pated . 
CHAIRMAN DEASON: Wel l ,  l e t ' s  back Up f o r  

j u s t  a second. you ' re  say ing t h a t  w h i l e  they  

were negot ia t ing ,  they  should have been ab le  t o  

f i g u r e  ou t  what t h e  end r e s u l t  of t he  

nego t ia t i on  was going t o  be and come before  th i is  

agency and say, "Even though w e ' r e  s t i l l  

negot ia t ing ,  commi s s i  on, we t h i n k  t h i  s i s going 

t o  be the  outcome o f  t h e  nego t ia t i on ,  so we're 

f i l i n g  our compliance p lan  w i t h  you now so we 
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can go ahead and ge t  cos t  recovery"? 

MR. BREMAN: Excuse me. I t h i n k  t h e  t ime 

l i n e  i s  a l i t t l e  messed up. The agreement was 

s t ruck ,  and then i t  went through due process. 

The company i s  ta len ted  and very  -- I assume 

very  aware o f  what due process through t h e  EPA 

and p u b l i c  n o t i c e  i s .  SO t h e r e ' s  a t ime  l i n e  o f  

due process where the  p u b l i c  comments a re  going 

t o  be received. The Company wasn' t  su rp r i sed  by 

the  dec is ion.  I t  knew what the  dec is ion  was. 

And we're no t  d i s p u t i n g  t h a t  doing what 

they d i d  was smart. I t  was smart. But  t h e r e ' s  

no th ing  t o  show t h a t  t he re  would abso lu te l y  

beyond a reasonable doubt have been a d d i t i o n a l  

cos t  incur red .  There cou ld  have been -- 

CHAIRMAN DEASON: Wel l ,  I -- 

MR. BREMAN: There's another Outage 

probably go-ing t o  occur i n  the  sp r ing  o f  nex: 

year.  

so there  i s fl e x i  b i  1 i t y  and reasonableness 

a t  EPA, according t o  some people, and accord ing 

t o  others,  you know, t h e r e ' s  another op in ion .  

MS. STERN: I also  want t o  add t h a t  I 

t h i n k  they could have submit ted a p e t i t i o n  t o  

cover t h e i r  costs  from A p r i l  -- March through 
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June. They wouldn' t  have had t o  submit a 

p e t i t i o n  t o  cover t h e  whole year. They wou ldn ' t  

have had t o  do a l l  t h a t  analys is .  We're t a l k i n g  

about a p e t i t i o n  t o  cover two months. The 

p e t i t i o n  I be l i eve  could have been h e l d  i n  

abeyance u n t i  1 a l l  t he  n o t i  c i  ng requi  rements 

were met.  

Furthermore, they never even sent  us a 

1 e t t e r  saying we' r e  havi  ng t h i s  emergency. 

There was no i n d i c a t i o n  to us t h a t  TECO was 

t h i n k i n g  i n  terms o f  f o l l o w i n g  t h e  cos t  recovery 

s ta tu te ,  because they  never contacted t h e  s t a f f  

t o  say, you know, we're having t h i s  emergency 

s i t u a t i o n ,  you know, can we submit a p e t i t i o n  

t h a t ' s  maybe no t  100% up t o  par and g e t  i t  

covered. 

And I a lso  want t o  note t h a t  o the r  

u t i l i t i e s  have been i n  s i t u a t i o n s  where they 've  

incur red  environmental costs  before they  f i l e d  

t h e i r  p e t i t i o n  f o r  t h e  year, and they  have j u s t  

no t  asked f o r  those cos ts  t h a t  have been 

incurred.  T h a t ' s  p a r t  o f  the  reason w h y  t h e  

issue hasn ' t  come up ye t .  sometimes -- i t ' s  my 

understanding t h a t  s t a f f  i n  the  past  has made 

the  u t i  1 i ti es aware o f  t h e  prospect ive 
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requirement, and they  j u s t  v o l u n t a r i l y  say, 

"we' re  j u s t  no t  going t o  i nc lude  i t  then."  so 

t h i s  i s  -- 

COMMISSIONER JABER: I n  t h e  order  tha t  

acknowledges the re  might been s i t u a t i o n s  where 

we would f i n d  ex t raord inary  c i  rcumstances , what 

a u t h o r i t y  i s  c i t e d  i n  t h a t  order  f o r  -- i s  the re  

any a u t h o r i t y  c i t e d  f o r  t he  no t i on  t h a t  we might  

be ab1 e t o  f i n d  ex t raord inary  c i  rcumstances t o  

t h e  prospect ive recovery? 

MS. STERN: There's no a u t h o r i t y  f o r  -- 
t h e r e ' s  no a u t h o r i t y  c i t e d  i n  t h e  order .  

COMMISSIONER JABER: And S t a f f  i s  n o t  

saying t h a t  t he  costs  are no t  p ruden t l y  

i ncu r red .  you ' re  j u s t  saying t h a t  t h e  c lause 

might no t  be t h e  appropr ia te mechanism f o r  

recover ing those costs .  

MR. BREMAN : That 's  COI-reCt. 

CHAIRMAN DEASON: I ' m  t r y i n g  t o  asce r ta in  

then, what would s t a f f  had -- what would you 

have requi  red TECO t o  have done, and a t  what 

t ime per iod,  so t h a t  t he re  would have been 100% 

recovery o f  these costs? what would have been 

requi  red? 

MS. STERN: They would have had t o  submit a 
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p e t i t i o n  before they i ncu r red  the  costs ,  and in1 

t he  p e t i t i o n  they would have -- 

CHAIRMAN DEASON: L e t ' s  back up j u s t  a 

second. okay. Before they  i ncu r red  any cos ts .  

when were the  f i r s t  costs  incur red? 

MS. STERN: I bel ieve  they were i n c u r r e d  i n  

A p r i l .  

CHAIRMAN DEASON: I n  A p r i l .  

MR. BREMAN: March. 

MS. STERN: March. okay. 

CHAIRMAN DEASON: They were i ncu r red  i n  

March. okay. So they should have f i l e d  a 

p e t i t i o n  request ing recovery,  and the  p e t i t i o n  

should have been f i l e d  March o r  e a r l i e r .  D id  

TECO know what the  costs  were i n  March? 

MR. BREMAN: I d o n ' t  know what they  knew i n  

March. They d i d  know t h a t  they were going t o  do 

something on B ig  Bend U n i t  3 .  They decided what 

t o  do, and they d i d  i t . A u t i l i t y  has a 

requirement t o  be c a r e f u l  about how i t  spends 

i t s  money, so i t  al ready d i d  some l e v e l  o f  

i n t e r n a l  review before  i t  incu r red  the  cos ts  t o  

do the  B ig  Bend 3 a c t i v i t i e s .  

CHAIRMAN DEASON: okay. SO there  should 

have been a p e t i t i o n  f i l e d ,  and there  should 
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have been -- t o  the  ex ten t  they could have 

i d e n t i f i e d  any costs ,  they  should have 

i d e n t i f i e d  those. 

MR. BREMAN: Cor rec t .  

CHAIRMAN DEASON: okay. M r .  Beasley, w h y  

d i d n ' t  you do t h a t ?  

MR. BEASLEY: Commissioner, t he  set t lemenr  

resu l ted  j u s t  p r i o r  t o  t h i s  planned outage. 11: 

was a c o n f i  d e n t i  a1 1 y negot i  ated s e t t l  ement . W e  

d i d n ' t  know a t  t h a t  p o i n t  i n  t i m e  what t h e  cos1:s 

were. That would have t o  be turned over  t o  the  

engineers and the  cos t  es t imators  and o the r  

f o l k s  invo lved i n  a c t u a l l y  doing the  work. They 

s e t  about t o  do t h a t  as q u i c k l y  as they  cou ld  

and p u l l e d  i t  together  as q u i c k l y  as they  could. 

But we were i n  a dual mode. We were t r y i n g  

t o  take  advantage o f  t he  March 10 -- excuse me, 

March 11 outage, and t o  g e t  t h a t  i n  opera t ion  s i 0  

we wouldn ' t  miss t h a t  oppor tun i ty .  And we 

d i d n ' t  have t h e  i n fo rma t ion  about w h a t  f u r t h e r  

examinations o f  t he  u n i t  once i t  was down would 

produce as f a r  as a d d i t i o n a l  costs .  w e  had t o  

do those f u r t h e r  eva lua t ions  a f t e r  t h e  u n i t  was 

brought down. 

But o u r  f i r s t  goal was t o  take  advantage of 
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t h a t  outage before i t  g o t  away, and Then we 

fol lowed along p r e t t y  promptly w i t h  our  p e t i t i o n  

a f t e r  t h a t .  

CHAIRMAN DEASON: okay. 

MR. BEASLEY: And these are costs ,  again,  

of a program which the  s t a f f  has sa id  t ha t  we 

were prudent t o  do, t h a t  we are t o  be 

congratulated f o r  t a k i n g  advantage o f  t h a t  

planned outage. SO we f e e l  t h a t  t h e y ' r e  cos ts  

t h a t  should be recovered w i t h  t h a t  program. 

CHAIRMAN DEASON: I have a concern, and I 

guess I'll address t h i s  t o  s t a f f .  M y  concern i s  

t h i s .  I understand the  way the  law reads, b u t  

a t  the  same t i m e ,  i t  seems t o  me a negot ia ted  

sett lement o f  t h i s  type may r i s e  t o  t h e  l e v e l  o f  

what a t  l e a s t  I persona l ly  consider t o  be 

ext raord inary.  

And the  reason I say t h a t  i s  because i t  

seems t o  me t h a t  t o  be engaged i n  meaningful 

negot ia t ion  such t h a t  each p a r t y  i s  ab le  t o  cut: 

the  best deal ,  so t o  speak, there  has t o  be some 

f l e x i b i l i t y  invo lved.  And t o  the  ex ten t  t h a t  a1 

u t i l i t y  has one hand t i e d  behind t h e i r  back, in1 

the  sense t h a t  they have t o  have every th ing  

f i n a l i z e d  t o  be able t o  f i l e  f o r  cos t  recovery,  
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i f  t h a t ' s  the  message we're going t o  send t o  

them, i t ' s  l i k e  don ' t  bother t o  negot ia te ,  j u s t  

l e t  D E P  mandate t o  you what t h e y ' r e  going t o  

requ i re  you t o  do, and then you can come t o  t h e  

Commission, and regardless o f  what t h e  cos t  i s ,  

by l a w ,  we have t o  pass i t  through. so we're 

perhaps tak ing  away an i ncen t i ve  f o r  t he  

u t i l i t i e s  t o  be perhaps forward- look ing and 

negot ia te  hard and t r y  t o  c u t  the  best  deal and 

t r y  t o  take advantage o f  planned outages so as 

t o  minimize impacts on the  system, bo th  f rom a 

r e l i a b i l i t y  and a cos t  perspect ive.  

That ' s  m y  concern. Is t h a t  the  message 

we're sending t o  companies who are  invo lved i n  

these type negot ia t ions? And i t ' s possi  b l  e 

the re ' s  going t o  be more and more o f  these type 

negot ia t ions  w i t h  the  envi ronmental agenci es . 
That 's  the  concern. 

MR. BREMAN: commissioner, s t a f f  debated 

t h i s  i ssue amongst i t s e l f  f o r  a long t ime, and 

i n  fac t ,  i t ' s  a t  the  hear t  o f  why we de fer red  

t h i s  recommendation once. I t  b o i l s  down t o  a 

l e g a l  argument, commissioner, no t  a ques t ion  of 

prudence. 

CHAIRMAN DEASON: okay. 
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MS. STERN: cou ld  I j u s t  add something? : c f  

I understood your quest ion proper ly ,  you ' re  

wondering -- you ' re  t h i n k i n g  t h a t  i t ' s  

u l t i m a t e l y  harmful t o  everyone invo lved i f  we 

d o n ' t  consider t h i s  s i t u a t i o n  ex t raord inary ,  

t h a t  i t  doesn ' t  c rea te  the  r i g h t  i ncen t i ves  t o  

ge t  the  bes t  deal .  

CHAIRMAN DEASON: I'm concerned t h a t  i t  

sends the  wrong s igna l  t o  u t i l i t i e s ,  d o n ' t  t r y  

t o  be innovat ive  o r  l ook  a t  t ime l i n e s .  The 

on ly  t h i n g  you should be concerned about i s  j u s t  

making sure t h a t  whatever the  costs  are,  j u s t  

make sure t h a t  we don ' t  i n c u r  any costs  u n t i l  we 

have something f i l e d .  And i f  t h a t ' s  going t o  be 

the  requirement, then t h a t  may h inder  them from 

being able t o  negot ia te  what i s  i n  the  bes t  

i n t e r e s t s  o f  t h e i r  customers. 

MS. STERN: w e l l ,  t he  s t a t u t e  i s  p r e t t y  

c l e a r  t h a t  the  costs  have t o  be prospect ive,  SO 

t h a t ' s  -- p a r t  o f  t he  problem stems from the  

s ta tu te .  The on ly  t h i n g  -- and I can understand 

the  problem t h a t  you ' re  exp la in ing .  The order ,  

t he  commission's o rder  i d e n t i f i e s  an exception, 

ex t raord inary  c i  rcumstances. 

The commission, as I ' m  sure you know, has 
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some d i s c r e t i o n  when i t  implements s t a t u t e s ,  you 

know, some l i b e r t i e s  t ha t  i t  can take.  And t o  

keep t a k i n g  more and more l i b e r t i e s ,  you r a i s e  

the  quest ion o f  a re  you exceeding your 

d i s c r e t i o n ,  because the  s t a t u t e  i s  p r e t t y  ' 

s t ra igh t fo rward  and c l e a r ,  and you a l s o  j u s t  

s t a r t  down t h a t  s o r t  o f  s l i p p e r y  s lope o f ,  w e l l ,  

t h i s  t h i n g  we thought -- you know, i n  t h i s  case, 

i t  was a set t lement  agreement, and we t h i n k  t h a t  

might be ex t raord inary .  w e l l ,  no th ing  l i k e  a 

s e t t l  ement agreement was i d e n t i f i e d  as 

ex t rao rd i  nary i n  the  -- 

COMMISSIONER JABER: DO We have r u l e s  

implementing t h i s  s ta tu te?  

MS.  STERN: NO. That ' s  j u s t  a word O f  

t a u t  on. 

MR. ELIAS: And again, commissioner Jaber,, 

t h i s  i s  a cos t  recovery clause pursuant t o  

chapter 366, which i s  s p e c i f i c a l l y  exempted from 

t h e  r u l  emaki ng requ i  rements . 
COMMISSIONER JABER: SO 1 9 0  back t o  the  

ques t ion  then. when you issued t h e  order  t h a t  

s a i d  t h a t  there  might be an except ion f o r  

ex t raord inary  c i  rcumstances, what s t a t u t o r y  

a u t h o r i t y  d i d  you c i t e ?  
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MS. STERN: There w a s n ' t  any c i t e d .  B u t  

agencies do have s o m e  d i s c r e t i o n  i n  i n t e r p r e t i  ng 

t h e i r  s t a t u t e s .  we d i d n ' t  look a t  t h e  quest ion 

o f ,  i n  t h a t  o rder ,  d i d  t h e  -- 

COMMISSIONER JABER: But  an agency c a n ' t  

read m o r e  i n t o  a s t a t u t e  than i s  the re ;  

cor rec t?  

MS. STERN: Yes. 

COMMISSIONER JABER: I s s u e  by issue? 

CHAIRMAN DEASON: okay. We can go i s s u e  

by issue.  Issue 1. 

COMMISSIONER JABER: I can move I S S U e  1. 

CHAIRMAN DEASON: I t ' s  been m o v e d .  I S  

t h e r e  a second? 

COMMISSIONER JACOBS: second. 

CHAIRMAN DEASON: Moved and seconded. A17 
11 i n  favor say "aye. 

COMMISSIONER JACOBS: Aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER JACOBS: I w a n t  t o  -- 
MS. DAVIS: chairman Deason, i f  I m a y  

i n t e r r u p t ,  I t h i n k  I m i g h t  have an a n s w e r  to 

Commi s s i  one r J abe r ' s q u e s t i  on. 

COMMISSIONER JACOBS: Be fo re  w e  do t h a t ,  

can I -- as t o  I s s u e  1 -- you ' re  going as t o  
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I ssue 2; r i g h t ?  

MS. DAVIS:  Yes, s i r .  

COMMISSIONER JACOBS : I t  somewhat ti es i n ,, 

b u t  I t h i n k  i t ' s  r e a l l y  impor tant  t h a t  we be 

c l e a r  here. Th is  i s  a t r o u b l i n g  case because o f  

how the  l ega l  requirement came t o  be. And i t  

sets  bad precedent, i n  m y  mind, when t h e  l e g a l  

requirement t h a t  we now have t o  consider d i d  n o t  

a n t i c i p a t e  economi c rami f i  ca t ions .  I n  f a c t ,  on1 

the  f ron t  end o f  t h  s ,  t he  p r e d i c t i o n  was o f  

s i  gn i  f i  cant and dramati c economi c impact f rom 

t h i s .  

wh i l e  there 's  no d iscuss ion o r  debate t h a t  

t he  envi ronmental issues are p e r t i  nent and 

re levant  and important,  I t h i n k  i t ' s  impor tan t  

f o r  us t o  acknowledge t h a t  a balanc ing has t o  

occur, and the  best t ime f o r  t h a t  ba lanc ing  t o  

occur i s  on t h e  f r o n t  end. we're now faced w i t h  

t he  unenviable task o f  t r y i n g  t o  do tha t  

ba lanc ing on the  back end, and t h a t  makes t h i s  a 

r e a l l y  onerous dec is ion  i n  m y  mind. So w i t h  

t h a t  caveat, I r h i n k  we b a s i c a l l y  can o n l y  do i t  

w i t h  h inds igh t  . 
CHAIRMAN DEASON: Okay. I t h i n k  we d i d  -- 

we voted on Issue 1. 
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COMMISSIONER JACOBS: We d id .  

CHAIRMAN DEASON: okay. Issue 2 .  

MS. DAVIS: Commissioners, I d o n ' t  r e c a l l  

the  discussion i n  1994 t h a t  the  commission he ld  

t h a t  resu l ted  i n  the  language i n  the  order  t h a t  

MS. Stern quoted t h a t  sa id ,  you know, t h e r e  may 

be an exception f o r  ex t raord inary  c i  rcumstances, 

bu t  I j u s t  wanted t o  b r i n g  t o  your a t t e n t i o n  

t h a t  i n  Chapter 366, subsect ion .01, t he re  i s  

1 anguage t h a t  says, "A1 1 the  p rov i  s i  ons hereof ,  " 

r e f e r r i n g  t o  chapter 366, " s h a l l  be l i b e r a l l y  

construed f o r  the  accomplishment o f  t h a t  

purpose. I ,  

I d o n ' t  know i f  t h a t  was p a r t  o f  t h e  

d iscuss ion back then, b u t  t h a t ' s  t he  o n l y  thing1 

t h a t  came t o  mind t h a t  perhaps could have 

supported t h a t  k i n d  o f  a statement. 

CHAIRMAN DEASON: w e l l ,  l e t  me say t h i s .  

YOU know, i t  seems t o  me t h a t  the  reason t h a t  

t he  Leg is la tu re  adopted t h i  s prov i  s i  on was  t o  

have a mechanism f o r  l e g i t i m a t e  costs  t o  be 

recovered, which has the  e f f e c t  on t h e  u t i l i t i e s  

o f  complying w i t h  envi  ronmental law. Not t h a t  

they wouldn' t  otherwise, bu t  I guess i f  the re  an 

i s  a recovery mechanism f o r  these requirements, 
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I t h i n k  i t  expedi tes the  process i n  which 

compliance i s  achieved. And I t h i n k  t h a t ' s  a 

good p o l i c y  t o  have, a good p o l i c y  goal t o  have. 

And I t h i n k  i t  was envisioned t h a t  i t  would 

be a s i t u a t i o n  t h a t  t he re  would be perhaps somte 

new environmental program o r  compliance o r  

requirement, and t h a t  there  may be some type o f  

a rulemaking process o r  whatever a t  t he  

environmental agency, and there  would be a 

dec is ion  made, and i t  would be o f  a p rospec t ive  

na ture ,  and the  u t i l i t y  would say, w e l l ,  we've 

g o t  t o  meet x standard f o r  a c e r t a i n  p o l l u t a n t , ,  

o r  a c e r t a i n  emissions standard, o r  whatever i t  

i s ,  and they  cou ld  come forward and say, what 's  

t h e  most c o s t - e f f e c t i v e  way  t o  comply? Wel l ,  we 

t h i n k  i t ' s  program A,  and we're going t o  submit 

t o  the  Commission t h a t  here 's  the  requirement, 

here 's  the  bes t  way t o  comply, and here a re  the  

costs, and i t ' s  going t o  be implemented -- we 

have t o  s t a r t  implementing i t  JUne 1 s t  of next  

year.  I t ' s  a l l  done on a very forward- look ing 

bas is ,  planned ou t .  Everybody knows where they 

a re  and what the  requirements are,  and an 

engineer i s  going t o  l ook  a t  i t  and say t h i s  i s  

t h e  l e a s t  cos t  way  t o  meet the  requirements. And 
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t h i s  i s  the  way t h a t  t he  s t a t u t e  was w r i t t e n ,  

env is ion ing  t h a t  type  of a s i t u a t i o n ,  which I 

t h i n k  would be the  more normal s i t u a t i o n .  

what we have i n  f r o n t  of us now i s  n o t  w h a t  

we would consider the  normal s i t u a t i o n ,  

p a r t i c u l a r l y  when you've go t  t he  u t i l i t y  and the  

a t i n g  as t o  what the  compliance 

And then t o  requ i re  t ha t  the  

come forward i n  the  midd le  o f  

s h o r t l y  t h e r e a f t e r ,  come forward 

compliance, saying t h a t  t h i s  i z ;  

t he  l e a s t  cos t  op t i on  and, Commission, we want 

you t o  approve t h i s  on a going-forward bas is ,  I 

j u s t  don ' t  t h i n k  the  two mesh too  w e l l .  

And i f  t h e r e ' s  an o v e r r i d i n g  p o l i c y  as to 

-- what s igna ls  do we send o u r  u t i l i t i e s  when 

t h e y ' r e  engaged i n  these type negot ia t ions? It: 

would be -- the  extreme i n t e r p r e t a t i o n  cou ld  be, 

u t i l i t i e s ,  d o n ' t  negot ia te ,  and j u s t  l e t  DEP 

requ i re  you t o  do something, and j u s t  make them 

requ i re  you t o  do i t  sometime i n  t h e  f u t u r e  so 

that  you can p u t  together  your plan. And i t  

tw ice  as much as i f  you had 

bu t  a t  l e a s t  they g e t  100% recovery.  

nk t h a t  serves our  ra tepayers,  and 
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t h a t ' s  what m y  concern i s .  

SO I ' m  w i l l i n g  t o  take  a motion on I ssue  2 .  

COMMISSIONER JABER: S t a f f ,  d i d  OPC 

p a r t i c i p a t e  i n  the  negot ia t ions ,  o r  any 

customers? 

MR. BREMAN: To the  best o f  our  knowledge, 

t h e  on ly  p a r t i c i p a n t s  were TECO and EPA. 

CHAIRMAN DEASON: commissioners, 1 r e a l i z e  

there  i s  no t  a c lea r -cu t  answer t o  the  quest ion,  

and t h a t  there  a r e  -- 
COMMISSIONER JABER: NO, t he re ' s  no t .  

CHAIRMAN DEASON: The l e g a l  bas is  upon 

which we t r y  t o  es tab l i sh  ex t raord inary  

circumstances i s  c e r t a i n l y  no t  c lea r .  

COMMISSIONER JABER: The d i f f i c u l t y  I ' m  

having i s  there 's  on l y  one regu la to r  a t  t h e  

negot ia t ion  tab le ,  and the  people t h a t  a re  most: 

a f fec ted  by DEP'S o r  EPA'S ac t ions  are  n o t  a t  

t he  negot ia t ion  tab1 e. But you ' r e  absol u r e l  y 

r i g h t .  And cons is ten t  w i t h  every rh ing  I ' v e  s a i d  

and my phi  losophi  c a l  be l  i e f  s , cha i  rman DeaSOn , I 
do no t  want t o  discourage companies from 

enter ing  i n t o  negot ia t ions  , b u t  1 t h i  nk w i t h  

good negot ia t ions,  you have everyone a t  t h e  

t a b l e  t h a t ' s  going t o  be af fected.  That ' s  t he  
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t h i s .  

COMMISSIONER JACOBS: W e l l ,  we can punt  i t  

t o  B rau l i o .  

COMMISSIONER JABER: I ' m  punt ing.  

COMMISSIONER JACOBS: I begin w i t h  t h e  

l e g a l  statement from my p r i o r  order .  And you 

could argue w i t h  how t h a t  dec is ion  came t o  the  

conclusion t h a t  there  would be except ions t o  

t h i s ,  bu t  i t ' s  c l e a r  t h a t  we recognized t h a t  

there  cou d be an exception. And so I come t o  

the  p o i n t  o f  t r y i n g  t o  square t h i s  circumstance 

w i t h  what we recognize t o  be an exception. 

s t a f f  suggests t h a t  the  f i r s t  ques t ion  tha t  

you have t o  ask i s  whether the  Company cou ld  

have reasonably an t i c ipa ted  the  changes and the  

costs t h a t  i t  incur red .  I t ' s  a tough c a l l .  

on the  one hand, the  company had been i n  

negot ia t ions  p r i o r  t o  t h i s  ac t ion ,  i s  m y  

understanding. P r i o r  t o  the  EPA ac t ion ,  t h e r e  

had been ongoing discussions w i t h  the  regu la to r  

as t o  t h i s  issue.  on the  o ther  hand, those 

d i  scussi ons i nvol ved an honest, 1 e g i  ti mate 

d ispute over the  i n t e r p r e t a t i o n  o f  t he  

prevai  1 i ng 1 aw. 
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And so if we take  one approach here, i .e.,  

t h a t  the  company should have been aware, we 

e s s e n t i a l l y  say t h a t  t he  company should have 

a n t i c i p a t e d  t h a t  i t  would l ose  i n  i t s  arguments 

as t o  the  p r e v a i l i n g  i n t e r p r e t a t i o n  o f  t he  law. 

On the  o ther  hand, i f  we say t h a t  i t  cou ld  n o t  

have an t i c ipa ted  these costs,  we say t h a t  t he  

Company should have a n t i c i p a t e d  t h a t  i t s  

i n t e r p r e t a t i o n  o f  t he  l a w  would have preva i led ,  

i n  v i e w  o f  t he  f a c t  t h a t  the  regu la to r  who has 

r e s p o n s i b i l i t y  f o r  t h a t  law sees d i f f e r e n t l y .  

I don ' t  end i t  there .  I l ook  beyond j u s t  

t he  d ispute  and what was going on. I l ook  a t  

the  idea t h a t  -- what was happening w i t h  regard 

t o  the  o v e r a l l  environmental endeavors o f  t he  

company. 

I l ook  a t  the  f a c t  t h a t  wh i l e  t h i s  d ispu te  

had a h i s t o r y ,  i t  was a c l e a r  esca la t ion  o f  t h i s  

d i f fe rence o f  op in ion  t h a t  occurred a t  t h i s  

p o i n t  i n  t ime,  i . e . ,  wh i l e  there  had been t h i s  

d i f f e r e n c e  o f  i n t e r p r e t a t i o n ,  t h i s  was a c l e a r  

esca la t ion  from the  regu la to r  as t o  t h e i r  

aggressiveness i n  pursuing the  avenues o f  the  

l a w .  I d o n ' t  know o r  c a n ' t  r e c a l l ,  b u t  I do ncit 

t h i n k  the  company could have a n t i c i p a t e d  t h a t  
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t h e  agency was -- t h a t  t h e  €PA was going t o  

esca la te  i t s  e f f o r t  t o  enforce i t s  views o f  t h e  

law. 

I l ook  a t  the  i dea  t h a t  when t h i s  came 

about, there  were two agencies t h a t  became 

immediately invo lved,  t h e  federa l  agency and t h e  

s t a t e  agency. There was n e g o t i a t i o n  w i t h  the  

s t a t e  agency t h a t  occurred and n e g o t i a t i o n  w i t h  

the  federa l  agency t h a t  occurred, which they  

wound up no t  be ing t h a t  d i f f e r e n t ,  b u t  t h e r e  

were d i f fe rences .  

I look  a t  t h e  f a c t  t h a t  t h i s  company i n  

f a c t  had undergone some o the r  e f f o r t s .  And I 

come t o  the  conclus ion t h a t  t h i s  ge ts  ve ry  c lose  

t o  be ing ex t rao rd i  nary c i  rcumstances. Again , 
i t ' s  a very tough c a l l .  

I would have expected the  company t o  take  

some a c t i o n  here a t  the  t ime -- immediately when 

i t  saw t h a t  t he  EPA was going t o  take  t h i s  more 

aggressive stance. And I'll be honest w i t h  you, 

you c a n ' t  -- t h i s  i s  h inds igh t ,  and I have t o  

say t h a t  up f r o n t .  B u t  when I see where t h e  

company was, i . e . ,  caught i n  t h e  c ross-ha i rs  

between two governmental agencies i n  a ve ry  

ser ious t u r f  b a t t l e ,  I would have expected the  
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company t o  take some k i n d  o f  a c t i o n  t o  g i v e  

i t s e l f  some f l e x i b i l i t y .  That i s  what I d o n ' t  

see t h a t  t roub les  me the  most here. 

NOW, I remember t h a t  t h e r e  was some e f f o r t  

by t h e  company t o  do something here, and t h a t ,  

q u i t e  f r a n k l y ,  g ives  me some comfort  t h a t  t h e r e  

was an e f f o r t  t o  do something t h a t  was 

withdrawn. But I would have expected some 

a c t i o n  t o  be taken here. 

However, I go back t o  my o r i g i n a l  

statement. when I pu t  a l l  t h a t  together ,  i t  

begins t o  reach what 1 would v i e w  t o  be 

ex t raord inary  circumstances t h a t  t he  Company 

faced. 

I would add, however, t h a t  -- we've s a i d  

t h a t  we d i d n ' t  have very  much t o  p rov ide  

guidance as t o  what we meant i n  our  f i r s t  order.. 

And when we announced t h i s  except ion o f  

ext raord inary  c i  rcumstances , 1 would p u t  t h i  s t:o 

be about t h e  ou ter  l i m i t .  Th is ,  i n  my mind, 

would be about as much as I would be w i l l i n g  t o  

accept i n  terms o f  d e f i  n i  ng what e x t r a o r d i  nary 

circumstances are.  

Again, I would have expected some more 

a f f i r m a t i v e  ac t i on  a t  t he  p o i n t  i n  t ime when t h e  
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Company recognized t h a t  the  €PA was esca la t i ng  

t h e i r  stance on t h i s  i ssue.  And I b e l i e v e  a t  

t h a t  p o i n t  we should have had some d iscuss ion  

here, somehow, some way, so t h a t  we cou ld  have 

come here and balanced the  economic impacts 

versus what the  regu la to ry  hurdles were, t he  new 

regu la to ry  hurdles that  the  company perce ived 

i t s e l f  t o  be faced w i t h .  

B u t  having gone a l l  t h a t  rou te  and come t o  

t h a t  conclusion, then I guess I would come t o  

the  p o i n t  o f  saying t h a t  t h i s  seems -- these 

circumstances seem, about as much as I can 

imagine, t o  be ex t raord inary  c i  rcumstances t h a t  

would meet the  exception t h a t  we announced t o  

the  requirement t h a t  a p e t i t i o n  be f i l e d  i n  

advance o f  any costs  be ing incur red .  And I 

s t i l l  -- i t ' s  tough f o r  me t o  g e t  there ,  b u t  I 

have t o  be honest i n  look ing  a t  what t h e  

c i  rcumstances were. 

so, M r .  chairman, w i t h  t h a t ,  I'll move t o  

deny s t a f f  on Issue 2 .  

CHAIRMAN DEASON: There's a mot ion t O  deny 

s t a f f  on Issue 2 .  I s  there  a second? 

COMMISSIONER BAEZ: Second. 

CHAIRMAN DEASON: Moved and seconded. A11 

- 
ACCURATE STENOTYPE REPORTERS, INC. 



rc 

A 

-. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

42 

I, i n  favor say “aye. 

COMMISSIONER JACOBS: A y e .  

COMMISSIONER BAEZ: A y e .  

CHAIRMAN DEASON: A y e .  A1  1 opposed, “nay“ 

COMMISSIONER JABER: Nay .  

CHAIRMAN DEASON: The mot ion c a r r i e s  on a 

three-to-one v o t e .  A n d  t h a t  addresses Issues 1 

and 2. 

I s s u e  3. 

COMMISSIONER JACOBS: Move i t .  

CHAIRMAN DEASON: w i t h o u t  o b j e c t i o n ,  show 

s t a f f ‘ s  r e c o m m e n d a t i o n  on I s s u e  3 i s  approved. 

Thank you a l l .  That concludes I t e m  33. 

( C o n c l u s i o n  o f  c o n s i d e r a t i o n  o f  I t e m  33.) 
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