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PARTICIPANTS : 

ROBERT EL IAS,  FPSC, on beha l f  o f  t he  Commission 
s t a f f .  

CHARLES GUYTON, S tee l ,  Hector & Davis, on behal f  

RACHAEL ISAAC,  FPSC, on beha l f  o f  t he  Commission 

GARY SASSO, Car l ton  F ie lds ,  on beha l f  o f  F l o r i d a  

o f  F l o r i d a  Power & L i g h t  Company. 

s t a f f .  

Power Corporation. 

behal f o f  Cal p i  ne cons t ruc t ion  F i  nance company L.  P. 
ROBERT SCHEFFEL WRIGHT, Landers & Parsons, on 

STAFF RECOMMENDATION 

Issue 1: Should the  commission gran t  Ca lp ine 's  
request f o r  o r a l  argument? 
Recommendation: Yes. The Commission should g ran t  
ca lp ine 's  request f o r  o r a l  argument. 

I ssue 2: should the  Commission gran t  FPL'S emergency 
motion t o  ho ld  t h i s  matter i n  abeyance? 
Recommendation : NO. FPL ' s motion shoul d be denied . 
Issue 3:  should the  commission gran t  c a l p i n e ' s  
p e t i t i o n  f o r  a determinat ion t h a t  Rule 25-22.082(2), 
F l o r i d a  Admin is t ra t i ve  code, does n o t  apply t o  
ca lp ine ,  o r  g ran t  ca lp ine 's  a l t e r n a t i v e  request f o r  
waiver o f  Rule 25-22.082(2), F l o r i d a  Admin is t ra t i ve  
code? 
Recommendation: The commission should g ran t  
ca lp ine 's  p e t i t i o n  f o r  a determinat ion t h a t  r u l e  
25-22.082(2), F l o r i d a  Admin is t ra t i ve  code, does no t  
apply t o  Calpine. 

Issue 4: should t h e  commission gran t  F l o r i d a  Power & 
L i g h t  company's (FPL'S) motion t o  dismiss Ca lp ine 's  
P e t i t i o n  f o r  Determination o f  Need f o r  an E l e c t r i c a l  
Power Plant? 
Recommendation : No. Ca1 p i  ne ' s p e t i t i o n  f o r  need 
determinat ion s ta tes  a cause o f  a c t i o n  upon which 
r e l i e f  can be granted because i t  a l leges  a l l  o f  t he  
requi red elements. A t  the  t ime ca lp ine  f i l e s  i t s  
in fo rmat ion  concerning cont rac tua l  commi tments, i t  
s h a l l  f i l e  a l l  t h e  in fo rmat ion  requi red by Rule 
25-122.081, F l o r i d a  Admin is t ra t i ve  Code. 

~- 
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I ssue 5: Should the  Commission gran t  F l o r i d a  Power 
Corporat ion's motion t o  dismiss Calpine Construct ion 
Finance Company L.P.'s p e t i t i o n  f o r  determinat ion o f  
need f o r  an e l e c t r i c a l  power p lan t?  
Recommendation : No Cal p i  ne ' s p e t i t i o n  s ta tes  a cause 
of ac t ion  upon which r e l i e f  can be granted because i t  
a l leges  a l l  o f  the  requi red elements. 

Issue 6: should t h i s  docket be closed? 
Recommendation : No. Thi s docket should remai n open 
f o r  the  hear i  ng . 

ACCURATE STENOTYPE REPORTERS, I N C .  
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COMMISSIONER JACOBS: I tem 49. 

MS. ISAAC: commissioners, I t em 49 i s  

s t a f f ' s  recommendation on some procedural 

matters i n  the  ca lp ine  need determinat ion case, 

and the  p a r t i e s  are here t o  address the  

Commi s s i  on. 

COMMISSIONER JACOBS: okay. who's up 

f i r s t ?  We may need t o  take  appearances here. 

should we s t a r t  w i t h  M r .  Guyton o r  -- 
COMMISSIONER JABER: M r .  chairman, one O f  

the  th ings  I had a quest ion f o r  s t a f f  on was the  

order o f  the  issues we should consider.  I know 

we need t o  r u l e  on o r a l  argument, b u t  i t  seems 

t o  make sense t h a t  a f t e r  we deal w i t h  t h a t ,  we 

should deal w i t h  the  motions t o  dismiss be fore  

we get t o  any other  issue.  

COMMISSIONER JACOBS: S t a f f ?  I ' m  Sorry.  

I t ' s  not  your motion. I t ' s  Ca lp ine 's  motion. 1 

was about t o  go ou t  o f  order .  But be fore  we do 

t h a t ,  go ahead and -- s t a f f ,  do you have a 

recommendation on t h e  order o f  issues? 

MS. ISAAC: Yes. I would go ahead w i t h  the  

o r a l  argument issue, and then -- 

COMMISSIONER JACOBS: GO r i g h t  ahead. 

MR. ELIAS: You could take  -- we debated, 

ACCURATE STENOTYPE REPORTERS, INC. 
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o r  a t  l e a s t  I did,  whether o r  no t  t o  p u t  the  

motions t o  dismiss f i r s t  o r  the  motion t o  ho ld  

i n  abeyance f i r s t .  YOU know, m y  thought was 

t h a t  if you decide t o  ho ld  i t  i n  abeyance, you 

don ' t  need t o  reach the  motions t o  dismiss.  An1 

on the  other  hand, i f  you decide t o  dismiss it, 

you don ' t  need t o  reach the  motion t o  ho ld  i t  i n  

abeyance. So i t ' s  r e a l l y  s i x  o f  one, h a l f  a 

dozen o f  another how you proceed. 

COMMISSIONER JACOBS: L e t ' s  do t h i s .  L e t ' s  

take up the  motion f o r  o r a l  argument f i r s t ,  and 

then l e t ' s  go t o  the  motion t o  dismiss,  I t h i n k ,  

because t h a t  -- i f  we do the  motion t o  dismiss,  

we don ' t  have a motion f o r  abeyance, and t h a t  

would be the  case. But l e t ' s  do t h e  mot ion fo r  

o r a l  argument and then go t o  the  motion t o  

d i  smi ss. 

COMMISSIONER JABER: I can move Issue 1, 

M r .  chai rman. 

COMMISSIONER BAEZ: second. 

COMMISSIONER JACOBS: I t  has been moved and 

seconded t o  move s t a f f  on Issue 1, which means 

we' 11 have o r a l  argument. 

COMMISSIONER JABER: Ten minutes per  s ide  

i t  looks l i k e  s taf f  i s  recommending. Yes. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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CHAIRMAN DEASON: Yes. 

MR. GUYTON: commissioner, may we be heard 

b r i e f l y  on the  extent  o f  t ha t?  Th is  i s  a 

s i g n i f i c a n t  motion. The l a s t  t ime we had 

occasion t o  argue a motion t o  dismiss on a case 

l i k e  t h i s ,  i t  took e i g h t  hours. I d o n ' t  t h i n k  

t h a t  anybody plans t h a t ,  b u t  I have about a 

seven-minute presentat ion,  and I t h i n k  M r .  sass0 

has something ak in  t o  that. I would very  much 

l i k e  t o  be able t o  go through m y  e n t i r e  

presentat ion.  And we're on l y  t a l k i n g  about a 

few add i t i ona l  minutes. we would ask t h a t  we 

no t  be l i m i t e d  j u s t  t o  t e n  minutes a s ide.  

COMMISSIONER JACOBS: w e l l ,  we do have some 

r e s t r i c t i o n s .  commissioners? 

COMMISSIONER JABER: We don ' t  Want hours. 

I ' m  -- 
ng seven, 

COMMISSIONER JACOBS: I know. 

MR. GUYTON: Agreed. I ' m  t a l k  

e i g h t  minutes instead o f  f i v e .  

COMMISSIONER JABER: I t  sounds 

minutes per s ide.  

l i k e  15 

COMMISSIONER JACOBS: Yes, t h a t  was m y  

thought, 15 minutes per s ide.  SO w e ' l l  go 15 

minutes per s ide.  And I guess you ' re  up. 

MR. GUYTON: commissioners, m y  name i s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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Charles Guyton. 

Hector & Davis, and I represent F l o r i d a  Power & 

L i g h t  Company i n t h i  s proceedi ng . 

I ' m  w i t h  the  l a w  f i r m  o f  s t e e l ,  

Calpine has f i l e d  a p e t i t i o n  f o r  a 

determi na t ion  o f  need i n  which i t  acknowledges 

t h a t  i t  does no t  have e i t h e r  a con t rac t  o r  a 

co-appl i cant.  cal p i  ne ' s p e t i t i o n  a1 so f a i  1 s t o  

make u t i l i t y - s p e c i f i c  a l l ega t ions  regard ing the  

s t a t u t o r y  need c r i t e r i a .  They don ' t  even 

i d e n t i f y  the  purchasing u t i l i t y .  Ins tead,  they 

ask you t o  presume t h a t  they w i l l  meet those 

u t i l i t y - s p e c i f i c  requirements l a t e r  when and i f  

they s ign  a cont rac t .  

A l legat ions  o f  a cont rac t ,  a purchasing 

u t i l i t y ,  a co-applicant, and t h a t  t he  s t a t u t o r y  

c r i t e r i a  o f  sec t ion  403.519 are met from t h e  

perspect ive o f  a purchasing u t i  1 i t y  are  

necessary elements o f  a cause o f  a c t i o n  i n  a 

need case by a wholesale power p l a n t  developer 

such as cal p i  ne. Therefore, cal p i  ne' s p e t i t i o n  

f a i l s  t o  s t a t e  a cause o f  a c t i o n  and should be 

dismissed. 

NOW, there  are fou r  c r i t i c a l  e r r o r s  i n  the  

s t a f f  recommendation t h a t ' s  before you. one, i t  

f a i l s  t o  f o l l o w  the  l e g a l  p r i n c i p l e  t h a t  the  

ACCURATE STENOTYPE REPORTERS, INC.  
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p e t i t i o n e r  must a l lege  a l l  o f  t he  elements 

necessary t o  s t a t e  a cause o f  ac t ion .  And we 

j u s t  covered the  missing elements. 

TWO, i t  asks you t o  r e l y  on mat ters  ou ts ide  

the  p e t i t i o n ,  assurances t h a t  cal p i  ne has 

provided t o  s t a f f  t h a t  ca lp ine  w i l l  f i l e  t h e  

necessary missing in fo rmat ion  a t  a l a t e r  date. 

Th i rd ,  i t  acknowledges t h a t  t he  p e t i t i o n  

f a i l s  t o  meet your minimum pleading requirement 

under Rule 25-22.081, bu t  i t  i n e x p l i c a b l y  f a i l s  

t o  recommend dismissal  . 
And fou r th ,  i t  f a i l s  t o  discuss the  case 

l a w  t h a t  s ta tes  when an a c t i o n  i s  premature, t h e  

case cannot be cured by supplemental p leadings; 

i t  must be dismissed. 

NOW, i f  you fo l low the  case l a w  t h a t  s t a f f  

has c i t e d  i n  i t s  s t a f f  recommendation, you w i l l  

i gnore  s t a f f ' s  repeated statements t h a t  Calpine 

has provided assurance t o  s t a f f  t h a t  i t  w i l l  

p rov ide necessary supplemental in fo rmat ion .  YOU 

w i l l  a lso  d isregard any supplemental in fo rmat ion  

t h a t  ca lp ine  may o f f e r  today regard ing a 

p o t e n t i a l  Memorandum o f  understanding w i t h  

S e m i  no1 e. we appreciate the  cour tesy t h a t  

Seminole extended us yesterday by in fo rming  us 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h a t  they were going t o  present a Memorandum of 

Understanding today a t  the  agenda conference. 

But t h a t  matter i s  ou ts ide  the  p e t i t i o n  and must 

be disregarded by the  commission. 

under the  case law t h a t  the  s t a f f  c i t e s  t o  

you, i t  was improper f o r  s t a f f  t o  mention the  

assurances t h a t  i t  has received, and i t  would be 

improper f o r  you t o  consider o ther  th ings  t h a t  

Calpine may o f f e r  today. The motion t o  dismiss 

must be decided s o l e l y  on the  p e t i t i o n  be fore  

you. 

NOW, s t a f f  acknowledges i n  i t s  

recommendation t h a t  the  

COMMISSIONER JABER 

f o r  me the  -- 

MR. GUYTON: A l l  r 

p e t i t i o n  i s  de fec t ive .  

YOU need t o  c l a r i f y  

ght .  

COMMISSIONER JACOBS: -- Memorandum O f  

Understanding p o i n t  be fore  you move on. 

Seminole has entered i n t o  a Memorandum o f  

understanding w i t h  whom? 

MR. GUYTON: w i t h  ca lp ine .  There's a 

document t h a t  we were provided a few hours ago 

t h a t  purports t o  be a Memorandum o f  

understandi ng between cal p i  ne and semi no1 e. we 

understand i t  has been f i l e d  w i t h  the  

ACCURATE STENOTYPE REPORTERS, INC.  
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Commission. 

i n  argument today. 

I expect i t  t o  be discussed l a t e r  

we would r e s p e c t f u l l y  submit t h a t  whatever 

i t  s ta tes  -- and I w i l l  say t h a t  I have n o t  done 

a lengthy  o r  de ta i l ed  review o f  i t  -- i t  i s  

ou ts ide  the  pleading, and under the  case l a w  

c i t e d  by you must be disregarded i n  terms o f  t he  

considerat ion o f  a motion t o  dismiss.  

NOW, s t a f f  acknowledges i n  t h e i r  

recommendation t h a t  the  p e t i t i o n  i s  d e f e c t i v e  

under Rule 25-22.081. They do t h a t  a t  page 20 

o f  the  recommendation when they ask you t o  

consider t h a t  supplemental i nformat i  on w i  11 be 

provided, and I quote, t o  cure the  present 

defect ,  end quote. s t a f f  recognizes t h a t  t h i s  

p e t i t i o n  i s  de fec t ive  under t h a t  minimum 

p l  eadi ng requi  rement r u l e ,  and t h a t  ' s grounds 

f o r  dismissal  . 
But most impor tan t ly ,  Commissioners, i t  i s  

grounds f o r  dismissal  when a cause o f  a c t i o n  

t h a t  has been f i l e d  i s  premature. Calpine has 

no t  a l leged a l l  the  elements necessary f o r  i t  t o  

s t a t e  a cause o f  ac t i on  have occurred. Instead.  

Calpine a l leges  t h a t  they m a y  occur i n  the  

fu tu re ,  they may secure a cont rac t ,  they may 

ACCURATE STENOTYPE REPORTERS, I N C .  
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secure a co-applicant, they m a y  amend t h e i r  

p l  eadi ng t o  make u t i  1 i ty-speci  f i c a1 1 egat ions . 
I n  such a case where a l l  the  necessary elements 

of a cause of ac t i on  do no t  e x i s t  when the  case 

i s  f i l e d ,  the  case i s  premature, and i t  should 

be dismissed w i thout  leave t o  amend. 

NOW, I want t o  quote t o  you from Trawick, 

Trawick's F l o r i d a  Prac t ice  and Procedure, a w e l l  

recognized au tho r i t y ,  f o r  t h i s  very  p ropos i t ion .  

And i t ' s  taken from sec t ion  1.2 o f  Trawick. 

"Every cause o f  a c t i o n  has two o r  more 

elements. A l l  o f  the  elements must occur o r  be 

complete before an a c t i o n  i s  commenced. I f  a l l  

the  f a c t s  g i v i n g  r i s e  t o  a cause o f  a c t i o n  do 

no t  e x i s t  a t  the  t i m e  the  a c t i o n  i s  f i l e d ,  i t  i s  

premature. Th is  has no t  been changed by 

pe rm i t t i ng  supplemental p leadings s e t t i n g  f o r t h  

t ransact ions,  occurrences, o r  events t h a t  have 

happened s ince the  date o f  the  p lead ing  sought 

t o  be supplemented. The ob jec t i on  t h a t  t he  

ac t i on  i s  premature may be ra ised by a motion t o  

dismiss the  pleading i f  the  a l l e g a t i o n s  show the  

defect ,"  end quote. 

commi ssioners , t h a t  i s p r e c i s e l y  the  

s i t u a t i o n  t h a t  you have be fore  you today. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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Calp ine 's  p e t i t i o n  does no t  and d i d  no t  s t a t e  a 

cause o f  ac t ion ,  because a l l  o f  the  necessary 

elements d i d  no t  e x i s t  when Calpine f i l e d .  

Calpine and your s t a f f  hope t h a t  Calpine m a y  be 

able t o  make those necessary a l l e g a t i o n s  i n  

supplemental pleadings before t r i a l ,  b u t  t h a t ' s  

no t  the  law. I f  a cause o f  a c t i o n  i s  premature 

because the  elements d i d n ' t  e x i s t  when i t  was 

f i l e d ,  i t  should be dismissed, and i t  cannot be 

cured by supplemental proceedings. 

AS the  Th i rd  DCA has observed, and I quote, 

"The claims should be dismissed w i thou t  leave t o  

amend, a l low ing  the  r e f i l i n g  o f  a new s u i t  if, 

as and when such a l leged causes o f  a c t i o n  m a y  

mature. " That ' s from Ro l l  i na oaks Homeowners 

Associat ion vs. Dade County, 492 So.2d 686. 

commi s s i  oners , you ' r e  be i  ng encouraged t o  

ignore the  de f ic ienc ies  o f  the  p e t i t i o n ,  r e l y  

upon outs ide of the  p e t i t i o n  assurances made by 

s t a f f ,  and perhaps t o  be made here today, and 

assume t h a t  supplemental f i  1 i ngs w i  11 cure these 

de f ic ienc ies ,  and e i t h e r  misapply o r  ignore  

appl i cab1 e 1 egal p r i  n c i  p l  es . 
These are the  same types o f  e r r o r s  t h a t  

were urged upon you i n  the  recen t l y  reversed 

ACCURATE STENOTYPE REPORTERS, I N C .  
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Duke case. There, l i k e  here, i t  was suggested 

t h a t  you should d isregard the  Nassau cases, 

although they were c l e a r l y  app l i cab le .  There, 

l i k e  here, you were urged no t  t o  dismiss a case 

which should p roper ly  have been dismissed. And 

as a r e s u l t ,  the  in te rvenors  and t h e  app l ican t  

spent hundreds o f  thousands o f  d o l l a r s  t h a t  were 

wasted, and we ended up w i t h  a case i n  which 

there  was revers ib le  e r r o r .  

Th is  case should be dismissed w i thou t  leave 

t o  amend, and Calpine should be al lowed t o  

r e f i l e  i f  and when i t  secures i t s  necessary 

cont rac t  and co-appl icant.  

1'11 reserve what t ime I have f o r  r e b u t t a l .  

Thank you. 

COMMISSIONER JACOBS: Before we begin, how 

would you address the  case l a w  c i t e d  by ca lp ine? 

what about the  scherer case? 

MR. G U M O N :  W e l l ,  they c i t e  the  scherer 

case no t  i n  regard t o  our motion t o  dismiss,  b u t  

i n  regard t o  the  motion f o r  abeyance. And I can 

address t h a t  now, o r  I can address i t  l a t e r  when 

we address the  motion f o r  abeyance, so whatever 

your pleasure i s ,  commissioner. 

COMMISSIONER JACOBS: Y o u ' l l  do t h a t  

ACCURATE STENOTYPE REPORTERS, INC. 
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l a t e r ?  okay. That 's  f i n e .  

MS. SASSO: Good af ternoon. I ' m  Gary 

sass0 w i t h  Car l  t o n  F i  e l  ds , represent i  ng F l o r i d a  

Power Corporation. 

I would l i k e  t o  take a s l i g h t l y  d i f f e r e n t  

road, b u t  end up a t  t he  same p o i n t ,  and a c t u a l l y  

ra i se  even a more fundamental o b j e c t i o n  t o  t h i s  

proceeding . 
The p e t i t i o n  should be dismissed f o r  the  

simple reason t h a t  ca lp ine  i s  no t  a proper 

app l i can t .  I t  does no t  have standing. I t  does 

no t  have lega l  en t i t lement  t o  i n i t i a t e  a need 

proceeding. A s  a m a t t e r  o f  l a w ,  i t  i s  l o g i c a l l y  

and l e g a l l y  impossible f o r  ca lp ine  a t  t h i s  t ime 

t o  f i l e  a l e g a l l y  v a l i d  p e t i t i o n .  And l i kew ise ,  

i t  i s  l e g a l l y  untenable f o r  t h i s  commission t o  

process it. This  commission simply does no t  

have j u r i s d i c t i o n  t o  process c a l p i n e ' s  p e t i t i o n .  

The F l o r i d a  supreme cour t  has s a i d  f o u r  

t imes now that  independent power producers l i k e  

c a l  p i  ne are no t  appl i cants. 

COMMISSIONER JABER: HOW do YOU know t h a t  

w i thout  an ev ident ia ry  hearing? HOW do you know 

they ' re  no t  a proper app l i can t  u n t i l  you've 

heard evidence a t  a hearing? 

~ ~ 

ACCURATE STENOTYPE REPORTERS, I N C .  



F 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

r- 

15 

MR. SASSO: on the  face o f  the  p e t i t i o n ,  

cal p i  ne i dent i  f i es i t s e l  f as an i ndependent 

power producer t h a t  does no t  have a con t rac t  

w i t h  a r e t a i l  u t i l i t y .  on the  face o f  t he  

p e t i t i o n ,  i t  concedes t h a t  i t  c u r r e n t l y ,  o r  a t  

l e a s t  as o f  the  t ime i t  f i l e d  the  p e t i t i o n ,  d i d  

no t  have a power purchase agreement t o  meet the  

needs o f  a r e t a i l  u t i l i t y .  And under t h e  Duke 

deci s i  on and under the  Nassau dec i  s i  ons be fore  

t h a t ,  t h a t  i s  d i s p o s i t i v e  o f  c a l p i n e ' s  s tanding 

t o  f i l e  t h i s  proceeding. 

The Supreme cour t  made t h a t  c l e a r ,  as I 

said,  f ou r  times, tw ice  i n  the  Nassau cases and 

now tw ice  i n  the  Duke case. I n  Duke, t h i s  i s  

what the  supreme cour t  sa id .  I t  sa id ,  "Our 

ana lys is  of the  S i t i n g  Act a r t i c u l a t e d  i n  the  

Nassau decis ions i s appl i cab1 e t o  the  present 

case. " Quot ing the  Nassau cases, t he  supreme 

Court sa id  i n  Duke, "Only an app l ican t , "  quot ing  

appl i cant,  "can request a determi na t i on  o f  need 

under sec t ion  403.519." 

The cou r t  reviewed the  l e g i  s1 a t i v e  h i  s to ry  

t h a t  we discussed i n  t h a t  case and r e a f f i  rmed 

t h a t  the  on ly  proper app l i can ts  are F l o r i d a  

u t i l i t i e s  t h a t ,  quote, have a du ty  t o  serve 

ACCURATE STENOTYPE REPORTERS, I N C .  
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customers. I n  reviewing the  l e g i s l a t i v e  

h i s t o r y ,  i t  agreed w i t h  us t h a t  r e t a i l  u t i l i t i e s  

have standing t o  b r i n g  a need proceeding. 

i s  what the  Court sa id .  "our reading o f  t h i s  

s t a t u t o r y  h i  s to ry  leads us t o  cont inue t o  

conclude t h a t  the  present s t a t u t o r y  scheme was 

intended t o  place the  PSC'S determinat ion o f  

need w i  t h i  n the  regu la to ry  framework a1 1 owi ng 

F l o r i d a  regulated u t i l i t i e s  t o  propose new power 

p lan ts  t o  prov ide e l e c t r i c a l  se rv i ce  t o  t h e i r  

F l o r i d a  customers a t  r e t a i l  ra tes. "  

Th is  

Nothing could be c lea re r .  Calpine i s  

simply no t  a proper app l i can t .  That i s  what the  

Supreme cour t  has sa id  now repeatedly.  

Thi s Commi s s i  on ' s own deci  s i  on i n the  

Mar t in  expansion case, which was the  seminal 

dec is ion  on which the  Nassau cases r e l i e d ,  

provides f u r t h e r  i n s t r u c t i o n  here. That i s  t he  

case where t h i s  commission f i r s t  sa id  t h a t  an 

independent power producer who would 1 i ke t o  

s e l l  power a t  wholesale t o  a r e t a i l  u t i l i t y  

can ' t  i n i t i a t e  a need proceeding on i t s  own.  I n  

that  case, F l o r i d a  Power & L ight  had severa l  

p ro jec ts  underway. I t  was going t o  b u i l d  

several p lan ts ,  and i t  had outs tanding RFPs. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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And the  commission addressed the  issue,  what 

happens if an I P P  enters  i n t o  a con t rac t  w i t h  

F l o r i d a  Power & L igh t?  cou ld  t h a t  IPP f i l e  a 

need proceeding? 

And the  commission sa id  q u i t e  c l e a r l y ,  no, 

i t  cannot, even if the cont rac t  between the  

u t i l i t y  and the  app l ican t  makes t h e  -- I ' m  

sor ry ,  between the  u t i l i t y  and the  IPP makes the  

I P P  s o l e l y  responsible f o r  seeking p e r m i t t i n g  

before the  Publ ic  serv ice  commission. Th is  i s  

what the  commission sa id.  I t  sa id  the  reason i s  

simple. The need f o r  t he  capac i ty  remains t h a t  

o f  the  u t i l i t y .  The winning b idder  has no 

independent need o f  i t s  own. I n  order  f o r  the  

s p e c i f i c  mandates o f  the  s t a t u t e  t o  be 

meaningful, they must be answered from the  

u t i l i t y ' s  perspect ive.  The type o f  in fo rmat ion  

requi red by the  PSC r u l e  t h a t ' s  a t  i ssue  here i s  

exc lus ive ly  i n  the  hands o f  t he  u t i l i t y .  I t  

gave an example. The independent power 

producers under any moniker do no t  have the  

a b i l i t y  t o  produce accurate load forecasts 

because they don ' t  have the  database on which 

such an analys is  i s  b u i l t .  

SO the  p o i n t  i s  t h a t  even i f  Calpine enters  

ACCURATE STENOTYPE REPORTERS, I N C .  
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i n t o  an agreement w i t h  Seminole, which i t  has 

no t  -- and I ' m  going t o  address t h a t  i n  a 

moment. Even if i t  does, ca lp ine  i s  no t  t he  

proper app l i can t .  

COMMISSIONER JACOBS : Semi no1 e i s? 

MR. SASSO: Seminole would be. 

COMMISSIONER JACOBS: okay. 

MR. SASSO: And t h a t  i s  w h a t  we suggest. 

I f  ca 

power 

needs 

f o r  a 

p ine i s  on the  verge o f  en te r ing  i n t o  a 

purchase agreement w i t h  semi no1 e, semi no1 e 

t o  be the  app l ican t  t o  i n i t i a t e  a request 

determinat ion o f  need. ca lp ine  comes i n  

as a co-appl icant.  I t s  s tanding i s  e n t i r e l y  

d e r i v a t i v e  o f  an app l ican t  t h a t  has s tanding t o  

request a determinat ion o f  need. It cannot come 

i n  and say, "we're cas t ing  about f o r  a 

co-appl i cant. " 

That 's  l i k e  f i l i n g  a l a w s u i t  ask ing f o r  

damages f o r  an automobile acc ident  t h a t  hasn ' t  

occurred yet ,  where you descr ibe you rse l f ,  say, 

"This i s  who I am. Th is  i s  the  business I ' m  i n .  

I d r i v e  dangerously, and I expect t o  be i n  an 

accident by the  t i m e  o f  t r i a l .  These are  the  

s t a t i s t i c s  about the  r a t e  o f  accidents i n  the  

Sta te  o f  F lo r ida .  And by the  t ime I get  t o  

ACCURATE STENOTYPE REPORTERS, I N C .  
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t r i a l ,  I expect t o  be able t o  i d e n t i f y  o ther  

p e r t i n e n t  p a r t i e s  i n  the  case." And i t ' s  even 

worse. I t ' s  l i k e  i n  t h i s  case, we have a 

complaint t h a t ' s  f i l e d  by a minor t h a t  does no t  

have standing t o  sue i n  a cou r t  t h a t  does no t  

have j u r i s d i c t i o n .  That ' s  an ap t  analogy t o  

what i s  t ak ing  place here. 

Calpine does no t  have l e g a l  s tanding t o  

i n i t i a t e  the  request. I f  and when i t  enters  

i n t o  a cont rac t  w i t h  Seminole, then, l i k e  every 

o ther  need case, the  u t i l i t y  t h a t  has the  r e t a i l  

commitment should come before the  Commission and 

i n i t i a t e  the  request under t h i s  r u l e .  That 

u t i l i t y  would be i n  a p o s i t i o n  t o  p rov ide  

meaningful responses t o  the  i n q u i r i e s  i n  t h i s  

commission's ru les .  ca lp ine  could appear as a 

co-appl icant and he lp  sponsor t h a t  p l a n t .  But 

then the  commission would have (1) a proper 

app l i can t  w i t h  standing, and (2) i t  would have 

meaningful in format ion.  

The in format ion t h a t  has been prov ided t o  

the  commission so fa r  about t h i s  p l a n t  i s ,  w i t h  

a1 1 respect, v i  r t u a l  1 y worth1 ess , because i t 

t e l  s us a l o t  about Calpine, b u t  says no th ing  

about the  r e t a i l  need, which has t o  be the  
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premise f o r  s i t i n g  t h i s  p lan t ,  f o r  g e t t i n g  a 

need determinat ion f o r  a new power p l a n t  i n  

F l o r i d a  under the  Duke dec is ions.  

SO there  i s  something t o  be sa id  i n  the  

f i n a l  ana lys is  f o r  doing th ings  the  r i g h t  way.  

There i s  something t o  be sa id  f o r  ma in ta in ing  

the  i n t e g r i t y  the  process, t he  i n t e g r i t y  o f  t he  

s ta tu tes ,  the  Supreme c o u r t ' s  dec is ions,  t h i s  

commission's own decis ions,  and t h i s  

Commission's ru les .  And what Calpine has 

proposed and what the  s t a f f  has supported i s  

simply no t  the  r i g h t  way t o  do th ings .  

And w i t h  a l l  respect, we request t h a t  t he  

p e t i t i o n  be dismissed f o r t h w i t h ,  w i thout  f u r t h e r  

ado. I t ' s  improper even t o  ho ld  i t  i n  abeyance, 

because the  commission doesn' t  have j u r i s d i c t i o n  

t o  process i t  any f u r t h e r .  And i f  and when the  

p a r t i e s  do enter  i n t o  a cont rac t ,  Seminole can 

come before the  commi s s i  on. 

we have been handed a copy o f  what i s  

ca l e d  a Memorandum o f  understanding. 

COMMISSIONER JABER: semi no1 e cou ld  come i n 

t o  the Commi s s i  on as a co-appl i cant.  

MR. SASSO: No. Seminole would f i l e  the  

need p e t i t i o n  as the  r e t a i l  u t i l i t y  request ing a 

ACCURATE STENOTYPE REPORTERS, I N C .  
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determi na t ion  of need, t h a t  semi no1 e needs the  

p l a n t  t o  meet i t s  i d e n t i f i e d  r e t a i l  needs. 

Seminole i s  a cooperat ive w i t h  11 members t h a t  

have r e t a i l  need. And i f  Seminole be l ieves  t h a t  

i t  has a need f o r  more capac i ty  t o  serve i t s  

r e t a i l  load, then i t  needs t o  come before  t h i s  

Commission, exp la in  what t h a t  need i s ,  how t h i s  

p l a n t  i s  best s i t ua ted  t o  serve i t ,  and then 

t h i s  commission i s  i n  a p o s i t i o n  t o  pass on t h a t  

in format ion.  

COMMISSIONER JABER: Because i t ' s  your 

p o s i t i o n  that  as a mere co-appl icant ,  t o  the  

degree there 's  a defect ,  i t  cou ldn ' t  be cured by 

f i  nd i  ng a co-appl i cant.  

MR. SASSO: That i s  abso lu te ly  the  case. 

COMMISSIONER JABER: And w h a t  do YOU C i t e  

t o  support t h a t ?  

MR. SASSO: Both o f  t he  Nassau cases and 

both of the  Duke decis ions i n  t h i s  case. I f  the  

commission w i l l  read them c a r e f u l l y ,  as we have 

many, many times, those cases make i t  abundantly 

c lea r  t h a t  when an independent power producer i s  

en ter ing  i n t o  an agreement w i t h  a r e t a i l  

u t i  1 i t y  , the  r e t a i  1 u t i  1 i t y  has the  s tand i  ng , 

and on ly  the  r e t a i l  u t i l i t y  has the  s tanding t o  
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i n i t i a t e  the  need p e t i t i o n ,  t o  request a 

determi na t ion  o f  need. 

The independent power producer has a 

as a co-appl icant 

the  horse, o r  the  

you want t o  c a l l  

a t  best ,  can come 

l i m i t e d  r o l e  i n  t h a t  proceeding. It can come i n  

Here  we have the  c a r t  be fore  

t a i l  wagging the  dog, whatever 

t. But we have the  p a r t y  who, 

i n  a f t e r  he has been se lected 

by a r e t a i l  u t i l i t y  w i t h  a r e t a i l  need, can come 

i n  i n  support o f  t h a t  r e t a i l  u t i l i t y ' s  p e t i t i o n  

f o r  a determinat ion o f  need. Instead,  what we 

have i s ,  we have an I P P  jumping the  gun, saying, 

We haven' t  found a u t i l i t y  t o  want us ye t ,  bu t  

we want you t o  keep t h e  case a l i v e ,  g i ve  us 

hear ing dates, pretend l i k e  we're a l e g i t i m a t e  

app l ican t ,  t h a t  we have standing under the  l a w  

t o  request a determinat ion o f  need, even though 

we can ' t  even t e l l  you what t h a t  need i s  ye t .  

But we w i l l  someday f i n d  a u t i l i t y  who w i l l  do 

business w i t h  us, and then they can prov ide  the  

in fo rmat ion  that  everybody acknowledges, 

i nc lud ing  s t a f f ,  i s  abso lu te ly  i ndi  spensabl e t o  

your proceeding w i t h  t h i  s case. 

The Memorandum o f  understanding, j u s t  very  

b r i e f l y  -- and I know t h a t  I ' m  asking your 
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indulgence on t i m e .  Again, t h i s  was handed t o  

us j u s t  e a r l i e r  today, and what i t s  says i s  t h a t  

the  p a r t i e s  have entered i n t o  a Memorandum o f  

Understanding which provides the  framework f o r  

an agreement t o  be entered i n t o .  The p a r t i e s  

have, quote, agreed t o  negot ia te  toward a 

d e f i n i t i v e  agreement. "whereas, buyer and 

s e l l  e r  have entered i nto  d i  scussi ons regard i  ng 

the  sa le  and purchase o f  f i r m  e l e c t r i c  capac i ty ,  

w h i  ch d i  scussions have 1 ed the  p a r t i e s  t o  agree 

on fundamental terms and t o  pursue negot ia t ions  

toward a power purchase agreement" -- t h i s  i s  

where we are now. we have an i n t e n t  t o  

negot ia te  i n  good f a i t h .  

Th is  i s  f u r t h e r  what the  agreement says: 

"Buyer ," meaning ca lp ine ,  " s h a l l  prov ide"  -- I ' m  

sor ry .  NO, no t  ca lp ine .  Buyer would be 

Seminole. " sha l l  prov ide such support f o r  t h e  

p e t i t i o n  f o r  determinat ion o f  need f o r  Buyer's 

p l a n t  as t h e  p a r t i e s  mutual ly agree i s  necessary 

i f  and when the  PPA i s  executed by the  p a r t i e s .  

Buyer's support s h a l l  inc lude,  i f  deemed 

necessary and appropr ia te,  becoming a 

co-appl icant."  I t ' s  go t  i t  a l l  backwards. I f  

and when Seminole decides t h a t  t h i s  p l a n t  meets 
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semi no1 e 's  need, then semi no1 e comes t o  the  

Commission, f i l e s  a proper need p e t i t i o n ,  and 

ca lp ine  comes i n  as a co-appl icant.  

COMMISSIONER JABER: Then f o r  t he  sake o f  

admin is t ra t i ve  e f f i c i e n c y ,  what do we accomplis 

by d ismiss ing the  case i f  Seminole can turn 

around and f i l e  t h e i r  own p e t i t i o n ?  

MR. SASSO: The Commission has no 

j u r i s d i c t i o n  over t h i s  case. It i s  r e a l l y  no t  a 

matter o f  expediency. I t  i s  a mat ter  o f  power. 

The commission has no j u r i s d i c t i o n  over a need 

proceeding t h a t  i s  i n i t i a t e d  by an e n t i t y  t h a t  

i s  no t  a proper app l i can t .  

fundamental power, which i s  what the  c o u r t  sa id  

i n  Duke. I t  sa id  the  commission was w i thout  

j u r i s d i c t i o n  t o  enter  t h i s  order .  Th i s  e n t i t y  

was no t  an app l ican t  who had s tanding t o  request 

a determinat ion o f  need. I t ' s  an issue o f  

power . 

I t  i s  an issue of 

what do you accomplish? A much more 

e f f i c i e n t  r e s u l t  than what we have a l ready 

incur red  today. what we have incu r red  today i s  

need1 ess proceedings, need1 ess use o f  t h i s  

commi s s i  on ' s resources and the  p a r t i e s  ' 

resources. cal p i  ne has ac tua l  1 y f i  1 ed 
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testimony. we've engaged i n  a l l  k inds  o f  

discussions about discovery. over what? we 

don ' t  even know what the  r e t a i l  u t i l i t y  i s .  we 

don ' t  have in fo rmat ion  about i t s  need. Th is  has 

been an i n c r e d i b l e  waste o f  t ime. 

The most expedi t ious,  n o t  o n l y  t h e  most 

l e g a l ,  bu t  the  most expedi t ious w a y  t o  handle 

t h i s  case i s  t o  say t o  Calpine, "Thank you, bu t  

we're no t  empowered t o  accept your p e t i t i o n .  I f  

you enter  i n t o  a cont rac t  w i t h  Seminole, l e t  

Seminole come back and f i l e  a wel l -p leaded 

p e t i t i o n  t h a t  does no t  have the  conceded de fec ts  

t h a t  s t a f f  acknowledges i t  has. " 

Let  semi no1 e prov ide a1 1 the  i nformat i  on 

that  t h i s  commi ss ion has repeatedly recognized, 

beginning w i t h  the  Mar t i n  expansion order ,  t h a t  

on ly  the  r e t a i l  load  bear ing u t i l i t y  can prov ide 

t o  t h i s  commission. And then we a l l  s t a r t  w i t h  

the  proper beginning. we have a p e t i t i o n  t h a t  

makes sense. It has the  in fo rmat ion  requ i red  by 

the  commission's ru les ,  and the  commission can 

then proceed no t  on a f a l s e  s t a r t  w i thou t  

j u r i s d i c t i o n ,  bu t  w i t h  the  power vested i n  t h i s  

commi s s i  on by the  Legi s l  a t u  re .  

COMMISSIONER JACOBS: Very w e l l .  Thank 
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you. 

M r .  Wright? 

MR. WRIGHT: Thank you, M r .  cha 

commissioners, n a t u r a l l y  enough 

rman. 

c a l  p i  ne 

supports the  s t a f f ' s  recommendations on I tems 

and 5 ,  F l o r i d a  Power & L i g h t ' s  and F l o r i d a  Power 

Corporat ion's motions t o  dismiss, t h a t  i s ,  the  

recommendations t h a t  those motions be denied. 

s ta f f ' s  recommendation was r i g h t  a week ago when 

i t  was f i l e d  based on the  f a c t s  as they ex i s ted  

a t  t h a t  t ime, and i t  i s  r i g h t  today i n  l i g h t  o f  

the  new fac ts .  The new f a c t s  a re  t h a t  Seminole 

and ca lp ine  Energy Services -- Calpine Power 

serv ices,  L. P., an a f f i l i a t e  o f  ca lp ine  

Construct ion Finance Company, t he  p e t i t i o n e r  i n  

t h i s  case and the  pr imary app l i can t  i n  t h i s  

case, have executed a Memorandum o f  

Understanding. 

Notwithstanding M r .  Sasso' s i naccurate 

charac ter iza t ions  o f  t h a t  memorandum, that  

agreement i s  regarded as a b ind ing  agreement by 

both ca lp ine  and Seminole. The p o i n t  o f  t he  

references t o  the  d e f i n i t i v e  agreement a r e  t h a t  

there  w i l l  be some more terms added. under 

F l o r i d a  l a w ,  the  document t h a t  conta ins a l l  t he  
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essent ia l  terms and the  document tha t  we f i l e d  

under cover o f  a request f o r  p ro tec ted  

con f iden t ia l  treatment today does i n  f a c t  

conta in  a l l  the  appropr ia te terms regard ing 

p r i c i n g ,  durat ion,  and every th ing  e l se  t h a t ' s  

mater ia l  t o  the  performance o f  t h i s  cont rac t .  

And M r .  Eves, who i s  d i r e c t o r  o f  business 

development f o r  F l o r i d a  f o r  ca lp ine ,  i s  present 

today, and he w i l l  aver, i f  you want him t o ,  

t h a t  what I say i s  t rue .  Likewise, 

M r .  woodbury, who i s  v i c e  pres ident  o f  power 

procurement, o r  the  equiva lent  thereo f ,  f o r  

Seminole i s  a lso  here, and he w i l l  say the  same 

t h i  ng . 
COMMISSIONER JABER: M r .  Wright,  I seem t o  

r e c a l l  some case l a w  as w e l l  tha t  would p r o h i b i t  

us from consider ing t h a t  con t rac t  o r  Memorandum 

o f  Understanding ou ts ide  t h e  scope o f  a motion 

t o  dismiss. Aren ' t  we supposed t o  j u s t  look  a t  

the  fou r  corners o f  t he  pleading? 

MR. WRIGHT: You can look  a t  t he  f o u r  

corners o f  the  pleading, bu t  I c e r t a i n l y  t h i n k  

i t ' s  re levant ,  and i t  i s  on record w i t h  the  

commission now. If you want t o  l ook  a t  the  fou r  

corners o f  the  pleading, we have p led  from the  
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outse t  and have argued ex tens ive ly  and explained 

extens ive ly ,  cons is ten t  w i t h  Commission 

precedent, t h a t  t he  way we have p led  our  case i s  

lawfu l ,  i s  cons is ten t  w i t h  commission precedent 

regarding condi t ions subsequent o r  cond i t ions  t o  

be placed on determinations o f  need, and that  i t  

br ings  the  need determinat ion p e t i t i o n  t h a t  we 

have f i l e d  squarely w i t h i n  the  scope o f  what the  

Court has sa id  i s  al lowed i n  Tampa E l e c t r i c  vs. 

Garcia. 

COMMISSIONER JABER: NO, l e t  me ask i t  a 

d i f f e r e n t  way. 

MR. WRIGHT: w e l l ,  I t h i n k  L understand. 

The p o i n t  i s ,  i f  you want t o  j u s t  address what 

we f i l e d  w i thout  the  Memorandum of 

understanding, we can address i t  tha t  way. And 

what I was saying i s  t h a t  a l l  o f  our  pleadings 

t o  date, up u n t i l  t h i s  morning when we f i l e d  our 

no t i ce  o f  request f o r  c o n f i d e n t i a l  t reatment of 

the  agreement w i t h  Seminole, addressed the  case 

on exac t ly  t h a t  bas is .  And t h a t  i s  i n  f a c t  the  

bas is  upon which the  s t a f f  analyzed t h i s .  I n  

shor t  -- 
COMMISSIONER JABER: You're Saying w i t h  O r  

w i thout  t h a t  con t rac t  o r  Memorandum of 
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Understanding, we can go forward w i t h  your 

p e t i t i o n .  

MR. WRIGHT: Yes, ma'am. 

COMMISSIONER JABER: Since YOU have 

s u b s t a n t i a l l y  a l leged the  elements t h a t  a re  

needed t o  be considered f o r  the  need. IS t h a t  

your acknowledgment t h a t  l e g a l l y  we shou ldn ' t  

consider the  cont rac t ,  consider t h a t  you f i l e d  a 

today? cont rac t  o r  a Memorandum o f  understanding 

I thought t h a t ' s  what the  case l a w  sa id.  

MR. WRIGHT: I t h i n k  t h a t ' s  co r rec t .  

t h i n k  t h a t  t he  standard f o r  a mot ion to d 

I 

smi ss 

i s t a k i  ng a1 1 the  we1 1 -pleaded a1 1 egat i  ons as 

t rue .  We're k i n d  o f  i n  what I would say i s  a t  

l e a s t  a gray area, i n  t h a t  what has happened i s ,  

the  a l legat ions  -- c e r t a i n  impor tant  a l l e g a t i o n s  

t h a t  we made i n  our p e t i t i o n  back i n  June have 

now become i n  f a c t  t r u e ,  as a mat ter  o f  f a c t .  

SO on t h a t  bas is ,  I would submit t h a t  i t  

would be appropr ia te f o r  you t o  consider t h a t .  

But i f  not,  then we c e r t a i n l y  up u n t i l  t h i s  

morning -- i n  f a c t ,  the s t a f f ' s  recommendation 

as w e l l  addresses t h i s  on t h e  bas is  t ha t  we have 

a l leged s u f f i c i e n t  facts ,  i n c l u d i n g  a cond i t i on  

subsequent, a cond i t ion  t o  be placed on our  need 
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determi nat ion,  t h a t  we would demonstrate t h e  

u t i 1  i t y - s p e c i f i c  commitment requi  red  by t h e  

c o u r t ' s  order i n  TamDa ~ l e c t r i c  v. Garcia. 

COMMISSIONER BAEZ: M r .  Wright,  you seem t o  

have made a representat ion on beha l f  o f  s t a f f  

that  I don ' t  -- I would l i k e  t o  know whether 

they ' re  i n  agreement w i th .  

MR. EL IAS:  I d i d n ' t  hear i t .  

COMMISSIONER BAEZ: I t h i n k  I heard 

M r .  Wright say t h a t  even w i thou t  -- i f  we say, 

you know, t h i s  con t rac t  obv ious ly  wasn' t  p a r t  o f  

t he  f i l i n g  -- I ' m  sor ry ,  t he  MOU wasn ' t  p a r t  of 

the  f i l i n g ,  that  s t a f f  was s t i l l  cons ider ing  t h e  

appropriateness o f  t he  appl i c a t i o n  even i n i t s  

absence. And I j u s t  want t o  know i f  you ' re  a l l  

r i g h t  w i t h  t h a t .  

MR. ELIAS : Thi s recommendation was 

w r i t t e n  p r i o r  t o  us being advised t h a t  t h e  

MOU -- 
COMMISSIONER BAEZ: But i t  was W r i t t e n  -- 

and you co r rec t  me i f  I ' m  wrong. I t  was w r i t t e n  

s o r t  o f  cont ingent on these assurances t h a t  were 

given. 

MR. ELIAS: That goes t o  -- w e l l ,  t he re  are 

That goes t o  the  quest ion o f  two th ings .  
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whether o r  no t  the  case should be he ld  i n  

abeyance. And u l t i m a t e l y ,  the  f a c t  remains t h a t  

t h i s  i s  ca lp ine 's  p e t i t i o n .  

have t o  prove t h a t  they meet the  requirements o f  

403 as we11 as Tampa E l e c t r i c  Company vs.  -- as 

i n te rp re ted  by the  Court i n  TamDa E l e c t r i c  

ComDanv vs. Garcia before.  

They're going t o  

COMMISSIONER BAEZ: Right.  And m y  quest ion 

t o  you i s ,  conceding, as commissioner Jaber -- I 
understand her quest ion t o  be t h a t  we would be 

-- s t a f f  might be w i l l i n g  t o  proceed o r  support 

t h i s  p e t i t i o n  notwi thstanding the  f a c t  t h a t  

there,  quote, i s  no t  agreement, o r  tha t  t h i s  

agreement i s n ' t  p a r t  o f  t h e  p e t i t i o n  a t  t h i s  

p o i n t  , t h a t  we ' r e  no t  consi d e r i  ng the  e x i  stence 

-- I mean, we've rung the  b e l l .  We a l l  know 

t h a t  t he re ' s  an MOU, and I guess I would have 

questions as t o  whether t h a t  was s u f f i c i e n t  f o r  

any p e t i t i o n .  But l e t ' s  say f o r  t he  moment i t  

doesn't  e x i s t  -- 
MR. ELIAS: For purposes o f  the  motion t o  

dism ss, and su rv i v ing  a motion t o  dismiss on ly ,  

yes. 

COMMISSIONER JACOBS: I ' m  S t rugg l ing  w i t h  

t h a t .  The p o i n t  o f  a motion t o  dismiss i s  t o  
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l ook  a t  the  pleadings and determine -- whether 

o r  no t  we have an MOU next  week o r  l a s t  week or 

th ree  weeks from know, whether on the  f o u r  

corners o f  that  document, t he re  are  asser t ions  

su f f i c i en t  t o  ra i se  a c la im upon which r e l i e f  

can be granted. And t h a t  i s  -- I want t o  go 

back t o  a p o i n t  very  qu ick ly ,  M r .  Wright.  I t  

goes t o  -- I want t o  a c t u a l l y  touch on the  p o i n t  

brought up by Power corp. 

what t h e y ' r e  saying i s  you f a i l  because 

you've missed an indispensable p a r t y  here, that  

you came wi thout  an indispensable pa r t y .  And 

they would asser t  -- and I ' m  t r y i n g  t o  s tay  away 

as much as I can, bu t  they would asser t  the  

wrong par ty ,  bu t  a t  l e a s t  an indispensable p a r t y  

i s  no t  here. HOW do you address t h a t ?  

MR. WRIGHT: what we asserted i s  t h a t  

before we asked the  Commission f o r  -- i f  

necessary, i f  necessary, what we asked the  

Commission t o  do i s  t o  a l low our case t o  

proceed. we a l leged and averred that  we would 

prov ide in fo rmat ion  o f  the  u t i l i  t y - s p e c i f i c  

commitment as soon as i t  became ava i l ab le .  And 

we asked the  commission t h a t  i f  we had n o t  

accomplished t h a t ,  f u l f i l l e d  t h a t  a l l e g a t i o n  by 

_____ ~ ~~ ~ 
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the  t i m e  we go t  t o  the  hear ing,  we asked the  

Commi ssion, cons is tent  w i t h  commi ss ion  

precedent, which i s  c i t e d  ex tens ive ly  i n  our 

pleadings, we asked t h e  commission t o  g ran t  our 

need determinat ion on a cond i t iona l  bas is  i n  the  

same way t h a t  the  Commission has granted 

cond i t iona l  need determinat ions i n  t h e  pas t ,  on 

the  bas is  t h a t  before the  power p l a n t  cou ld  ever 

be b u i l t ,  before cons t ruc t ion  could begin, we 

would demonstrate the  requi red u t i l i t y - s p e c i f i c  

commitment pursuant t o  T a t "  E1 e c t r i  c v. Garcia. 

That 's  what we al leged. 

And as t o  the  indispensable p a r t y  piece, we 

agree that  before cons t ruc t ion  can begin, we 

would have t o  have the  appropr ia te co-appl i cant 

whose need we would be meeting. I d o n ' t  be l i eve  

that  the  case l a w  says t h a t  i n  order  t o  come i n  

the  door i n  the  f i r s t  place, t h a t ' s  what 

happens. I n  cedar Bay, cedar Bay came i n  by 

i t s e l f  and you a l l  -- you a l l ' s  predecessors 

sa id  FPL as the  cont rac t ing  p a r t y  w i t h  Cedar Bay 

i s  an indispensable p a r t y  and jo ined  them i n t o  

the  case. NOW, granted, t h a t  was -- I t h i n k  

t h a t  was pre a t  l e a s t  one o f  the  Nassaus. I 

don ' t  remember the  exact t i m i n g  o f  t h a t .  But 
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nonetheless, t h a t  i s  how the  i ndi  spensabl e p a r t y  

term came t o  be i n  the  PSC'S  need determinat ion 

jurisprudence. 

But we agree -- you know, we agree t h a t  

there  i s  an indispensable pa r t y .  But as a 

matter o f  f ac tua l  a l l ega t ion ,  we a l leged t o  you 

t h a t  we would show up a t  an appropr ia te  t ime -- 
and there  was some d iscuss ion as t o  whether t h a t  

appropr ia te t ime i s  before the  hear ing o r  a f t e r  

t he  hearing. Based on precedent, we asser t  t h a t  

i t ' s  a t  any t i m e  before cons t ruc t ion ,  because 

you have precedent ou t  there  i n  need 

determi na t ion  cases where you have sa id  i t  ' s 

completely w i t h i n  our a u t h o r i t y  t o  impose 

condi t ions on need determinat ions.  And you have 

l e t  need determinations -- you have granted 

a f f i r m a t i v e  determinat ions o f  need based on 

cond i t ions  t o  be s a t i s f i e d  subsequently t h a t  d i d  

no t  e x i s t ,  non-f inal con t rac ts  t h a t  d i d  no t  

e x i s t  a t  the  t i m e  your f i n a l  orders were 

entered. 

COMMISSIONER JACOBS: I could understand 

c e r t a i  n p a r t i c u l a r  cond i t ions  tha t  might  be 1 e f t  

open. However, as a mat ter  o f  j u r i s d i c t i o n ,  i f  

we don ' t  have the  proper p a r t i e s  be fore  us, that  
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i n  m y  mind goes a l i t t l e  b i t  beyond having -- 
and I want t o  ge t  your response t o  t h i s .  

There's a reason i n  m y  mind why,  and i t ' s  Issue 

2 i n  the  recommendation today, because i n  order  

-- if we do t h a t ,  we have t o  g ran t  t h a t .  

MR. WRIGHT: I ' m  sor ry .  Have t o  g ran t  

what? 

COMMISSIONER JACOBS: I ssue 2, I t h i n k  i t  

was. I may be wrong. The waiver. 

COMMISSIONER JABER: Oh, 3. 

COMMISSIONER JACOBS: I ssue 3. I'm sor ry .  

I f  we go w i t h  your l o g i c ,  then t h e r e  can be 

no process where you would have gone and sought 

the  1 east cost  a1 te rna t i ve ,  because you don ' t  

have the  grounding upon which t o  base t h a t  

analys is .  HOW do we ge t  beyond t h a t ?  I ' m  no t  

saying t h a t  t h a t  -- t h a t ' s  an impor tan t  i ssue 

f o r  me. HOW do we ge t  beyond t h a t ?  

MR. WRIGHT: w e l l ,  the  r e l a t i o n s h i p  i s ,  as 

the  s t a f f  have character ized it, t h a t  whether a 

power p l a n t  t h a t  we are going t o  b u i l d  t o  meet a 

s p e c i f i c  u t i  1 i t y '  s need, which we acknowledge i s  

requi red under the  TECO v. Garc ia  dec is ion ,  i s  a 

func t i on  o f  whom we are  s e l l i n g  t h a t  power p l a n t  

t o .  
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The s t a f f  have recommended, r i g h t l y ,  i n  our 

op in ion,  t h a t  the  r u l e  was never intended t o  

apply t o  wholesale u t i l i t i e s  l i k e  Calpine. 

sa id  t h a t  whether we have t o  -- whether any 

b idd ing  process has t o  be fo l lowed w i l l  be 

determined according t o  the  e n t i t y  w i t h  whom we 

cont rac t .  

They 

If i t ' s  a muni o r  a co-op, they are  

expressly exempt from the  r u l e ;  hence, no 

b i  dd i  ng requi rement would apply.  

I f  we were t o  cont rac t  w i t h  an 

investor-owned u t i l i t y ,  who was intended t o  be 

subject  t o  t h e  -- an investor-owned r e t a i l  

u t i l i t y ,  who was intended t o  be sub jec t  t o  the  

b idd ing  r u l e ,  then whether t h i s  had t o  go 

through a b idd ing  process would be determined 

according t o  whether the  need t h a t  we were 

meeting would have been met by a power p l a n t  

t h a t  had t o  go through a b idd ing  requirement. 

I f  i t  would have been m e t  by a power p l a n t  t h a t  

would no t  have been met by a Power P lan t  s i t i n g  

Act  j u r i s i d i c t i o n a l  p l a n t ,  then the  answer would 

be no b idd ing  process would be requi red.  I f  i t  

would be met -- f o r  example, F l o r i d a  Power's 

Hines 2 u n i t ,  i f  i t  would have been met by an 
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e n t i t y  t h a t  would have -- by a power p l a n t  t h a t  

would have been subject  t o  the  Power p l a n t  

S i t i n g  Act and the  need determinat ion process, 

then t h a t  u t i l i t y  would have had t o  f u l f i l l  the  

b i  ddi  ng process. 

But the  r u l e  was never intended t o  apply  t o  

US, and t h a t ' s  what the  s t a f f  have recommended, 

and t h a t ' s  what the  background o f  t h a t  r u l e  

shows . 
COMMISSIONER JACOBS: Well ,  no t  t o  ge t  

i n t o  -- I don' t  want t o  go too  f a r  o f f  i n t o  

arguing t h a t  issue, so l e t  me s tay  as conceptual 

as possible.  Arguably, we weren ' t  l ook ing  a t  

p a r t i c u l a r  market en t ran ts  when our  predecessors 

-- we were look ing  a t  a p a r t i c u l a r  process, were 

we not? 

MR. WRIGHT: You were look ing  a t  a process 

t o  p ro tec t  cap t ive  ratepayers. 

COMMISSIONER JACOBS: c o r r e c t .  

MR. WRIGHT: That ' s  exac t l y  w h a t  YOU were 

look ing  a t .  

COMMISSIONER JACOBS: Correct .  And that  

process app l ies  whoever the  i n t e r e s t s  are,  

a r e n ' t  they, o r  wouldn' t  i t ?  

MR. WRIGHT: w e l l ,  i t  app l ies  when there  
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a r e  capt ive  ratepayers invo lved.  And -- I don ' t  

want t o  ge t  t oo  f a r  a f i e l d  e i t h e r ,  b u t  what 

we've a l leged i s  t h a t  the  ex is tence o f  t h i s  

p r o j e c t  by i t s e l f  i nhe ren t l y  serves the  

fundamental purpose o f  the  r u l e ,  which i s  t o  

p ro tec t  cap t ive  ratepayers by p rov id ing  

u t i l i t i e s  w i t h  an a l t e r n a t i v e ,  w i t h  an 

add i t i ona l  a l t e r n a t i v e  source, as you a l l  sa id  

i n  your Duke/New smyrna order  t h a t  was reversed 

on other  grounds. 

COMMISSIONER JACOBS: okay. I d o n ' t  Want 

t o  ge t  you too  f a r  a f i e l d .  

COMMISSIONER JABER: M r .  Wright. YOU would 

agree that  i n  the  context  o f  a motion t o  

dismiss, the  foundation, what we need t o  be 

l ook ing  a t  i s  whether you've a l leged the  

elements needed under the  substant ive l a w  -- 
MR. WRIGHT: Yes, ma'am. 

COMMISSIONER JABER: -- t o  90 forward. And 

under 403, one o f  t he  th ings  tha t  you ' re  

supposed t o  a l lege  i s  your s ta tus  as a proper 

app l i can t ,  as s t a f f  has l a i d  o u t  i n  t h e  

recommendation. And then a lso,  you have t o  

support a u t i l i t y - s p e c i f i c  need. 

That b r ings  us back t o  the  cont rac t .  Help 
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me understand why the  f i l i n g  o f  that  con t rac t  

t i o n  i s  no t  what we need t o  be 

t roub le  I ' m  having -- l e t  me 

a r t i c u l a t e  f o r  you the  e n t i r e  concern I have and 

l e t  you respond completely. The t r o u b l e  I 

shared w i t h  you a l l  a t  t he  prehear ing 

conference, and I'll do i t  again today, i s  t h i s  

l ack  o f  a b i l i t y ,  whether i t  be on our  s t a f f ' s  

p a r t  o r  t he  p a r t i e s ' ,  t o  govern themselves 

accordingly i n  t h i s  case. I t ' s  l i k e  t h e y ' r e  

having d i f f i c u l t y  doing discovery.  And I don ' t  

mean t o  speak f o r  s t a f f .  I t ' s  j u s t  an 

observat ion I ' v e  made i n  being the  prehear ing 

o f f i c e r  i n  t h i s  case. I t ' s  d i f f i c u l t  t o  know 

what questions t o  ask and how t o  conduct 

themselves, because a l o t  o f  i t  depends on who 

you enter  i n t o  a cont rac t  w i t h  and the  need t h a t  

you demonstrate as a foundat ion.  NOW, he lp  me 

ge t  over t h a t  concern. 

MR. WRIGHT: I f  I may, commissioner, w h a t  I 

would say t o  you i s  t h a t  the  case -- w e l l ,  l e t  

me back up. we have p led  our case a l l e g i n g  a l l  

the  necessary elements, and we have a l leged t h a t  

t he  p l a n t  meets a l l  the  s t a t u t o r y  c r i t e r i a .  We 
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have g iven you have a l l  t he  in fo rmat ion  you 

would normally have i n  a need de terminat ion  

case. We've given you in fo rmat ion  regard ing 

C a l  p i  ne, we 've given you i nformat i  on regard i  ng 

peninsular F l o r i d a  need, how the  p l a n t  w i l l  meet 

peninsular ~ l o r i d a ' s  need f o r  system r e l i a b i l i t y  

and i n t e g r i t y ,  how i t  w i l l  meet pen insu la r  

F l o r i d a ' s  need f o r  adequate e l e c t r i c i t y  a t  a 

reasonable cost .  We have made s p e c i f i c  

a1 1 egat i  ons based a we1 1 known computer mode 

PROMOD 4, as t o  how much money i t  would save 

i t  were dispatched economically w i  t h i  n the  

system. we have made the  appropr ia te  

i f  

a l l ega t ions  t h a t  i t ' s  the  most c o s t - e f f e c t i v e  

a l t e r n a t i v e  f o r  meeting peninsular  F l o r i d a ' s  

needs as w e l l  as Calp ine 's  needs. 

NOW, what we have no t  a l leged w i t h  

s p e c i f i c i t y ,  leav ing  aside the  MOU, i s  which 

s p e c i f i c  u t i l i t y  i s  going t o  take  the  power. 

what we have a l leged i s  t h a t  there  w i l l  be a 

s p e c i f i c  u t i l i t y ,  and we a l leged t h a t  we were 

working as hard as we could t o  ge t  the  

arrangements i n  place tha t  we were even a t  t h e  

t ime i n  June working on, and t h a t  we would 

f u r n i s h  the  commission w i t h  t h a t  i n fo rma t ion  as 
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Soon as i t  became ava i lab le .  

YOUr  order es tab l i sh ing  procedure 

recognizes exac t ly  those f a c t s  as a l leged and 

sets  up, as we understand i t  -- 
COMMISSIONER JABER: No. what m y  order  

es tab l i sh ing  procedure d i d  was recognize t h a t  

you sa id  you would f i l e  a cont rac t  by November 

1 s t .  

MR. WRIGHT: okay. 

COMMISSIONER JABER: And those dates i n  t h e  

order on procedure were -- 
MR. WRIGHT: Designed t o  accommodate -- 

COMMISSIONER JABER: Designed t o  

accommodate t h a t ,  t h a t ' s  exac t l y  r i g h t .  But the  

concern I have i s ,  as we go forward, I ' m  now 

r e a l i z i n g  t h a t  those dates d o n ' t  a1 low p a r t i e s  

and s t a f f  enough t ime t o  do d iscovery and f i l e  

test imony. 

MR. WRIGHT: Wel l ,  I would submit t o  you, 

t h a t  goes t o  the  issue o f  abeyance and n o t  t he  

issue o f  d ismissal .  And i f  the re  needs t o  be 

some mod i f i ca t ion  of i n t e r i m  dates, we're 

w i l l i n g  t o  work w i t h  that .  We would r e a l l y  l i k e  

t o  keep the  hear ing dates, and we s e t  f o r t h  i n  

q u i t e  e x p l i c i t  d e t a i l  i n  our responsive 
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pleadings t o  the  IOUS' motions t o  dismiss why i t  

i s  i n  the  pub l i c  i n t e r e s t  t o  proceed w i t h  t h i s  

case as qu ick l y  as poss ib le .  

Delay, w h i c h  we be l i eve  and asser t  i s  FPL 'S  

and F P C ' S  s t ra tegy  here, delay costs  the  s t a t e  

the  bene f i t s  o f  t h i s  power p l a n t .  I t  costs  the  

s t a t e  cost  savings i n  the  generat ion o f  

e l e c t r i c i t y .  I t  costs the  s t a t e  primary f u e l  

savings. I t  costs the  s t a t e  a v a i l a b l e  

r e l i a b i l i t y  benef i t s ,  and i t  costs  the  s t a t e  

avai 1 ab1 e envi ronmental b e n e f i t s  . 
COMMISSIONER JABER: I f  we can consider 

your app l i ca t i on  by l a w ,  i f  i t ' s  permiss ib le  t o  

consider your app l i ca t i on  by l a w ,  those a r e  the  

bene f i t s  t o  the  s ta te .  

MR. WRIGHT: Yes, ma'am. 

COMMISSIONER JABER: YOU would agree w i t h  

everyone's concern t h a t  t h i s  case needs t o  be 

handled c o r r e c t l y  and processed c o r r e c t l y .  

MR. WRIGHT: Yes, ma'am. 

COMMISSIONER JABER: I t h i n k  t h a t  everyone 

shares t h a t  goal. what i s  w r o n g  w i t h  de lay ing,  

dismissing, whatever, f o r  a t ime per iod  t h a t  

would a l low Seminole E l e c t r i c  t o  come i n  and 

apply f o r  the  need p e t i t i o n ?  
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MR. WRIGHT: w e l l ,  t he re ' s  two p a r t s  t o  t h e  

answer t o  your quest ion,  and the  answer i s ,  

what's wrong from a p u b l i c  i n t e r e s t  perspect ive 

-- and we have c i t e d  t o  you i n  our  pleadings the  

pub1 i c  i n t e r e s t  mandates that  apply t o  t h i s  

Commission, both i n  366.01 and i n  366.81. I n  

the  pub l i c  i n t e r e s t ,  you should n o t  dismiss t h i s  

case and no t  slow i t  down, because i t  would be 

cont ra ry  t o  the  p u b l i c  i n t e r e s t  t o  do so. 

AS a l e g a l  matter,  we asser t  t o  you -- as 

we have since we f i l e d  our p e t i t i o n  on June 

19th,  we asser t  t o  you t h a t  your precedent 

speci f i c a l l  y contempl a tes , recogni zes , and 

author izes condi t ions on need determinat ions.  

~ l l  we have asked f o r  here i s  t h a t  you l e t  us i n  

as an app l ican t ,  process our case, and i f  

necessary, impose a cond i t ion  on us tha t  before 

we can ever b u i l d  a power p l a n t ,  we make the  

u t i l i t y - s p e c i f i c  demonstration. 

COMMISSIONER JABER: YOU don ' t  have 

anything t o  lose ,  though. see, you make i t  

sound as i f  the  -- 

MR. WRIGHT: We a l l  do. 

COMMISSIONER JABER: -- impos i t ion  O f  a 

cond i t ion  helps us i n  some way .  But i n  t h e  
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meantime, our s t a f f  would have -- i n  t h i s  agency 

would have expended resources on your 

app l i ca t i on  t h a t  a t  the  end o f  t h e  day we m a y  

no t  have j u r i s d i c t i o n  t o  process. And t o  the  

degree there  are in te rvenors ,  they would have 

expended a whole l o t  o f  money f i g h t i n g  w i t h  you 

a l l .  

MR. WRIGHT: Wel l ,  on t h a t  p o i n t ,  I would 

say -- 
COMMISSIONER JABER: SO t h a t  p o s i t i o n  

doesn' t  he lp me any. 

MR. WRIGHT: W e l l ,  on t h a t  p o i n t ,  I would 

say whatever they spend i s  up t o  them. whatever 

you a l l  spend I t h i n k  has t o  be viewed i n  the  

balancing context  as t o  whether i t ' s  worth a few 

weeks o f  your s t a f f ' s  t ime and perhaps t h r e e  

days o f  your t ime a t  the  hear ing t o  enable the  

p o t e n t i a l  ga in o f  a year 's  worth o f  a d d i t i o n a l  

bene f i t s .  And I would submit t o  you that  i n  any 

k ind  o f  pub1 i c i n t e r e s t  balancing context ,  t h a t  

k ind  o f  t r a d e o f f  i s  one t h a t  you have t o  answer 

i n  the  pub l i c  i n t e r e s t  and a l l ow  t h i s  to go 

forward. 

COMMISSIONER JABER: okay. 

COMMISSIONER JACOBS: Are we -- 40 ahead 

~ 
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and f i n i s h .  

MR. WRIGHT: Yes. I ' m  sor ry .  I ' v e  had t o  

answer a l o t  o f  questions. 

I t h i n k  I -- I hope I answered your 

quest ion regarding the  p o t e n t i a l  d i f f i c u l t i e s  

w i t h  discovery. Bas ica l l y ,  the  IOUS have taken 

the  p o s i t i o n  t h a t  they don ' t  care doing 

discovery about anything o ther  than the  

cont rac ts .  And they were f r e e  to ,  as o f  

September 19th when you l e t  them i n ,  conduct 

discovery on a l l  o f  our test imony and every th ing  

e lse,  and they e lec ted  no t  t o .  I f  they want t o  

conduct discovery on i t  now, they can sure do so 

i n  accordance w i t h  the  app l icab le  ru les .  And 

as o f  today, we can s t a r t  working on d iscovery 

regarding the  cont rac t .  

I would j u s t  say w i t h  respect t o  the  

precedent, if you d i d n ' t  have j u r i s d i c t i o n  -- i f  

you don ' t  have j u r i s d i c t i o n  t o  do t h i s  p l a n t  

because there  i s  a non- f ina l  event pending ou t  

there,  as we stand here, i g n o r i n g  t h e  MOU, t he  

non- f ina l  event being the  i d e n t i f i c a t i o n  o f  a 

r e t a i l  load  serv ing co-appl icant  and the  need 

associated w i t h  t h a t  appl i cant,  then you d i  dn ' t 
have j u r i s d i c t i o n  t o  do the  Polk u n i t  because 
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there  were non- f ina l  con t rac ts  ou t  there ,  and 

there were non- f ina l  con t rac ts  i n  o the r  need 

determi na t ion  cases. 

The Duke case i s  no t  l i k e  t h i s  case. The 

threshold issue there  was whether a merchant 

p l a n t  could go forward. Th is  i s  n o t  a merchant 

p lan t .  We have made i t  very c l e a r  from day one, 

June 19th, t h a t  t h i s  i s  no t  a merchant p l a n t .  

Th is  i s  a cont rac t  wholesale p l a n t .  We have 

p led f a c t u a l l y  t h a t  t h i s  i s  a con t rac t  wholesale 

p l a n t ,  t h a t  the output would be committed 

pursuant t o  contracts .  

The NaSSaU v. Beard case says t h a t  a need 

determination i s  on l y  a v a i l a b l e  a f t e r  t h e  

app l ican t  -- a f t e r  r e t a i l  need i s  i d e n t i f i e d ,  

i n  essence. I t  doesn't  say you c a n ' t  ge t  i n  t h e  

door i n  the f i r s t  p lace w i thout  t h a t .  

COMMISSIONER JABER: How i s  t h a t  d i f f e r e n t  

f r o m  Duke? Duke, as I understand i t , entered 

i n t o  a cont rac t  w i t h  the  c i t y  o f  New smyrna 

Beach. 

MR. WRIGHT: Right.  

COMMISSIONER JABER: YOU can C a l l  i t  a 

merchant p lan t ,  o r  you can c a l l  i t  a wholesale 

cont rac t  prov ider ,  whatever. 

~ ~ 
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MR. WRIGHT: Yep. 

COMMISSIONER JABER: YOU'Ve entered i n t o  -- 
want t o  en ter  i n t o  cont rac ts .  what's t h e  

d i f f e rence  between c a l  p i  ne and Duke? 

MR. WRIGHT: Duke made i t  c l e a r  t h a t  i t  was 

a merchant p l a n t  except as t o  t h e  30 megawatts. 

And what the  Court sa id  about t h a t  b a s i c a l l y  was 

30 megawatts i s n ' t  enough. 

COMMISSIONER JABER: S O  what you ' re  Saying 

i s  -- 

MR. WRIGHT: And t h a t  t he  Output -- what 

the  cou r t  sa id  was t h a t  t he  s t a t u t o r y  scheme 

embodied i n  the  S i t i n g  Act and FEECA was no t  

intended t o  author ize the  determinat ion o f  need 

f o r  a proposed power p lan t ,  t he  ou tpu t  o f  which 

i s  no t  f u l l y  committed t o  use by F l o r i d a  

customers who purchase e l e c t r i c a l  power a t  

r e t a i l  ra tes.  That was the  Duke case. Our case 

i s  one i n  which we have a l leged t h a t  we would 

s a t i  s f y  exact1 y t h a t  cond i t i on .  

MR. SASSO: May I address t h a t ?  

COMMISSIONER JABER: what you ' re  saying i s  

t h a t  osprey w i l l  be f u l l y  committed? 

MR. WRIGHT: Yes, ma'am. 

COMMISSIONER JABER: HOW do YOU -- okay. 
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MR. SASSO: May I address t h a t  one issue 

b r i  e f  1 y? 

COMMISSIONER JACOBS: W a i t .  Le t  him 

f i n i s h .  were you done, M r .  Wright? 

MR. WRIGHT: NO, s i r .  

COMMISSIONER JACOBS: Le t  h 

then w e ' l l  come back. 

MR. WRIGHT: I j u s t  want t o  

we be l ieve  t h a t  ca lp ine  i s  a p ro  

m f i n i s h ,  

make i t  c 

and 

ea r ,  

e r  app l i can t ,  

because we are a regulated e l e c t r i c  u t i l i t y .  

Th is  order does no t  say we c a n ' t  be an 

app l ican t .  what i t  says -- the  Cour t ' s  o rder .  

what i t  says i s  t h a t  t he  s t a t u t o r y  scheme was 

n o t  i ntended t o  au thor ize  power p lan ts ,  t h e  

output  o f  which was no t  committed t o  serv ing  a 

s p e c i f i c  r e t a i l  u t i l i t y ' s  needs. We have 

a l leged t h a t  i t  would be. I ' m  t r y i n g  t o  s tay  

away from the  f a c t  t h a t  now we've go t  a 

cont rac t ,  bu t  we a l leged t h a t  i t  would be. And 

j u s t  as a matter o f  f ac tua l  p leading, t h a t ' s  

s u f f i c i e n t  t o  surv ive  the  motion t o  dismiss.  

Your j u r i s d i c t i o n  under 403.519 attaches t o  

power p lan ts  subject  t o  the  Power P lan t  s i t i n g  

Act. I don ' t  t h i n k  anybody would disagree tha t  

t h i s  power p lan t ,  the  Osprey Energy Center, as a 
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540-megawatt c lass  gas- f i  red combined cyc le  

power p l a n t  w i t h  steam capac i ty  over 75 

megawatts, i s  no t  sub jec t  t o  the  Power p l a n t  

S i t i n g  Act. 

There are r e a l l y  two quest ions f o r  you 

here. can you do what we've asked you t o  do? 

DO you have the  l e g a l  au tho r i t y?  

We argue very s p e c i f i c a l l y  w i t h  the  

c i t a t i o n s  t o  your case l a w  t h a t  you can. ~ 1 1  

we've done i s  ask f o r  you t o  g ran t  -- t o  the  

ex ten t  necessary, remember, t o  the  ex ten t  

necessary, t o  g ran t  our need determinat ion 

subject  t o  the  cond i t ion  t h a t  be fore  the  power 

p l a n t  can ever be b u i l t ,  be fore  we can t u r n  the  

f i r s t  shove l fu l  o f  ear th ,  we have t o  make the  

appropr ia te u t i l i t y - s p e c i f i c  need demonstration 

requi red by Tamua E l e c t r i c  v. Garcia. 

And the  second quest ion i s ,  should you 

a l low us t o  go forward, should you gran t  t he  

need determinat ion i n  the  p u b l i c  i n t e r e s t ?  And 

the  answer t o  t h a t  quest ion i s  l i k e w i s e  yes, f o r  

the  reasons I s ta ted  before.  There are  

s i g n i f i c a n t  bene f i t s  t o  be gained by a l l ow ing  us 

t o  go forward. 

And as t o  the  procedural issues,  they 
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r e a l l y  go t o  the  quest ion o f  abeyance, and we 

can -- I f e e l  conf ident  t h a t  on the  f a c t s  as 

they e x i s t  today o r  a t  any t ime t h a t  we can deal 

w i t h  accommodating discovery and test imony 

i n t e r e s t s .  I mean, i n  scherer 4, t he  case went 

through the  f i n a l  order  stage w i t h  a non- f ina l ,  

nonbinding l e t t e r  o f  i n t e n t .  And I w i l l  aver t o  

you t h a t  our MOU i s  i n  f a c t  b ind ing  on us, w i t h  

the  execution o f  t he  d e f i n i t i v e  PPA in tended t o  

be a memorial izat ion o f  t he  extens ive document 

we've already agreed t o .  And i n  t h a t  case, 

F l o r i d a  Power & L i g h t  f i l e d  on the  day o f  the  

hear ing a three-page single-spaced supplement t o  

t h e i r  nonbinding l e t t e r  o f  i n t e n t ,  and t h e  case 

s t i l l  went forward. 

NOW, we f i l e d  the  cont rac t  today. we are  

making add i t iona l  terms o f  the  cont rac t ,  

s p e c i f i c a l l y  a reopener p rov is ion ,  a v a i l a b l e  t o  

the  p a r t i e s  l a t e r  today as soon as we can ge t  

the  copies ou t  here, and we're w i l l i n g  t o  work 

w i t h  them on appropr ia te discovery.  Natural ly,  

as r e c i t e d  i n  our  request f o r  c o n f i d e n t i a l  

treatment, there  i s  in fo rmat ion  i n  the  document 

t h a t  both p a r t i e s  consider t o  be extremely 

sensi ti ve, competi t i v e  , c o n f i  den t i  a1 

~ ~~~ 
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informat ion.  But t h a t ' s  something t h a t  can be 

worked ou t  i n  discovery. 

where we s i t  today, we've go t  s i x  weeks 

t i l l  hearing. we can ge t  there  on the  schedule, 

and t h a t ' s  w h a t  we're asking you t o  do. 

MR. SASSO: Jus t  very  b r i e f l y .  Thank you, 

Commissioner Jacobs. 

On the  narrow l e g a l  issue,  does Duke 

address on ly  the  gran t ing  o f  a p e t i t i o n  o r  no t ,  

we submit i t  does no t  address o n l y  the  power t o  

g ran t  the  p e t i t i o n .  I t  addresses who ge ts  i n  

the  door t o  begin w i th .  Again, t o  repeat, the  

Court said,  "only an app l ican t  can request a 

determinat ion o f  need under 403.519, " c i  ti ng 

Nassau. The i n t e r e s t i n g  p o i n t  t he re  i s ,  Nassau 

2 dismissed a p e t i t i o n  a t  t he  th resho ld .  The 

on ly  reason the  appl i cant,  the  would-be 

app l ican t  i n  Duke go t  as f a r  as i t  d i d  i s  

because the  commi s s i  on m i  s takenl  y a1 1 owed i t t o  

do so, induced by the  representa t ion  tha t  Duke 

was d i  s t i  ngui shabl e from Nassau. 

HOW was Duke d is t ingu ishab le  from Nassau? 

we1 , according t o  Duke's counsel and s t a f f  i n  

the  Duke case, Duke was supposedly 

d is t ingu ishab le  from Nassau because the  I P P  and 
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Nassau wanted t o  meet a r e t a i l  u t i l i t y ' s  

s p e c i f i c  need. I n  Duke, counsel f o r  Duke argued 

t h a t  Nassau was d i s t i ngu ishab le  because Ark and 

NaSSaU i n  the  NaSSaU case wanted t o  meet FP&L'S 

i d e n t i f i e d  need. They sa id,  "We're a merchant, 

so we're d i f f e r e n t . "  I f  an IPP seeks t o  have a 

need determinat ion granted on the  bas is  o f  

meeting a u t i l i t y ' s  i d e n t i f i e d  need, w e l l ,  yes, 

then we agree. They c a n ' t  be an app l i can t  i n  

t h e i r  own r i g h t .  

w e l l ,  t h a t ' s  exac t l y  what t h e y ' r e  t r y i n g  t o  

do today i n  t h i s  case. And whether t h e y ' r e  a 

merchant o r  whether they ' re  t r y i n g  t o  meet t h e  

need o f  a r e t a i l  u t i l i t y  t h a t  they  haven' t  q u i t e  

i d e n t i f i e d  y e t  o r  contracted w i t h  y e t ,  i t  

doesn' t  matter.  The p o i n t  i s ,  on l y  a l o a d  

bear ing u t i  1 i t y  has app l i can t  s ta tus  t o  i n i  ti a te  

such a proceeding. 

COMMISSIONER JACOBS: Last  round, 

M r .  Wright. 

MR. WRIGHT: M r .  sass0 l e f t  o u t  a r e a l  

important p a r t  o f  t he  Ark/Nassau ho ld ing .  Ark 

and Nassau -- and I was i n  t h a t  case. Ark and 

Nassau were at tempt ing t o  meet FPL's need 

w i thout  a cont rac t .  The d i f f e rence  here i s  t h a t  
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Calpine has made i t  very c l e a r  from June 19 th  

through today t h a t  we would never b u i l d  a p l a n t  

u n t i l  and unless we had a con t rac t  and 

demonstrated the  u t i l i t y - s p e c i f i c  need 

requirements t o  you, t o  the  F l o r i d a  Pub l i c  

serv ice  Commi s s i  on, consi s t e n t  w i t h  t h e  c o u r t ' s  

ho ld ing  i n  TamDa E l e c t r i c  v. Garcia. 

MR. GUYTON: I ' m  sor ry .  I ' v e  t r i e d  t o  

r e s t r a i n  myself,  bu t  t h a t ' s  j u s t  a f a c t u a l  

misrepresentat ion,  no t  necessar i l y  about what 

they ' re  represent ing here. A r k  d i d  have a 

cont rac t  t h a t  i t  proposed. It presented a 

con t rac t  t o  t h e  Commission i n  i t s  case. They 

said,  "we want t o  prov ide t h i s  power pursuant t o  

t h i s  cont rac t  t o  F l o r i d a  Power & L i g h t  

Company." It d i d n ' t  have a signed con t rac t ,  bu t  

i t  had a form con t rac t  t h a t  i t  asked you t o  

force the  u t i l i t y  t o  en ter  i n t o .  But I d o n ' t  

want you t o  be l e f t  w i t h  the  impression t h a t  

t he re  wasn't a con t rac t  on t h e  t a b l e .  

COMMISSIONER JACOBS: Okay. We ' l l  t ake  

t h a t  as a mod i f i ca t ion .  D id  you have anyth ing 

e l se  t o  add? 

MR. ELIAS:  Not unless the  commission has 

s p e c i f i c  questions. 
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COMMISSIONER JACOBS: Commissioners? 

COMMISSIONER JABER: I t h i n k  you cou ld  he lp  

us a l o t ,  Bob. 

How do you respond t o  the  asse r t i on  t h a t  

t h i s  i s  u n l i k e  Duke, number one? And then 

number two, he lp me understand how they 've  met 

t h e i r  basic a l l e g a t i o n  t h a t  t h e r e ' s  a need. YOU 

know, i n  conjunct ion w i t h  dec id ing  a motion t o  

dismiss, how have they m e t  the  very  bas ic  

a l l e g a t i o n  o f  need w i thout  a cont rac t?  

MR. W I L L I S :  F i r s t ,  i t ' s  based on the  

a l l ega t ions  i n  the  p e t i t i o n  tha t  they w i l l  have 

a r e t a i l  serv ing u t i l i t y ,  t h a t  they w i l l  

demonstrate a r e t a i l  s p e c i f i c  need f o r  t he  

output  o f  t h i s  f a c i l i t y .  

I agree w i t h  something t h a t  M r .  sass0 sa id  

e a r l i e r ,  you know, i n  reference t o  the  Duke 

dec is ion,  as app l i cab le  t o  here and t o  every 

other  need determinat ion as w e l l .  what t he  

Court sa id  was t h a t  the  commission was w i thout  

j u r i s d i c t i o n  t o  enter  t h i s  order .  we're no t  t o  

the  stage o f  passing on the  p r o p r i e t y  o f  t he  

fac tua l  in fo rmat ion  t h a t  i s  presented t o  t h e  

Commission, nor a t  t h i s  p o i n t  a re  we conceding 

t h a t  i t  i s  appropr ia te t o  ask, as ca lp ine  has 

~ 
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requested, a cond i t i ona l  need determi na t ion ,  

cont ingent upon some subsequent showing o f  a 

u t i l i t y - s p e c i f i c  commitment. 

COMMISSIONER JABER: what you ' re  saying i s ,  

i t ' s  no t  a given. YOU almosc have t o  go through 

the  ev iden t ia ry  hear ing t o  even determi ne -- 

MR. EL IAS:  Yes. 

COMMISSIONER JABER: -- whether we have 

j u r i s d i c t i o n ,  because our j u r i s d i c t i o n  i s  

dependent upon the  f a c t s  t h a t  a re  l i t i g a t e d .  

MR. ELIAS: The matters o f  p roo f  tha t  are 

pu t  before the  commi s s i  on i n an e v i  den t i  ary 

hearing. And t h a t  -- you know, the re  i s  no 

showing one way  o r  t he  o ther  on t h a t  p o i n t .  

what you've go t  are a l l ega t ions .  what we've go t  

are a1 1 ega t i  ons . 
COMMISSIONER JACOBS: what about 

M r .  sasso's argument t h a t  even i f  you go w i t h  

t h a t  ra t i ona le ,  you've go t  t o  have -- before  we 

can proceed, we've go t  t o  have a p a r t y  s ta tus  

con t rac t i ng  u t i  1 i t y ?  

MR. EL IAS:  Again, t h a t  goes back t o  a 

factua l  demonstration o f  what's i n  t h e  p e t i t i o n  

and what's brought before t h e  Commission when 

the  matter i s  heard. YOU know, i t  has been 
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represented t o  us t h a t  they w i l l  p rov ide  

s p e c i f i c  in fo rmat ion  by November 1st. 

extent  t h a t  we don ' t  -- we e i t h e r  d o n ' t  receive 

in fo rmat ion  on o r  before November 1 s t  o r  be l i eve  

what i s  provided i s  s u f f i c i e n t  t o  a f f o r d  a l l  

pa r t i es ,  i nc lud ing  s t a f f ,  an oppor tun i ty  t o  

f u l l y  evaluate the  proo f  t h a t  i s  o f f e r e d  and 

respond t o  the  evidence o r  the  evidence t h a t ' s  

TO the  

o f fe red ,  w e ' l l  be back 

COMMISSIONER BAEZ 

t h a t  there 's  I guess a 

there  i s  a p o i n t  a t  wh 

t C  you. 

SO then you do agree 

continuum t h a t  you can -- 

ch a l l  o f  these pieces 

have go t  t o  be together ,  and i t ' s  n o t  today. 

MR. ELIAS:  I t ' s  no t  today, and -- 
COMMISSIONER BAEZ: B U t  i t ' s  no t  -- and I 

guess, going back t o  what M r .  Wright a l l uded  t o  

e a r l i e r ,  ~ ' m  no t  sure t h a t  i t ' s  necessar i l y  a t  

the  po in t ,  you know, before cons t ruc t ion .  I t ' s  

somewhere before t h a t .  

MR. ELIAS:  I t h i n k  t h a t  i ssue i s  very  much 

open. 

COMMISSIONER BAEZ: okay. 

MR. ELIAS: I mean, I don ' t  -- I ' m  n o t  

conceding t h a t  the  commission could o r  should 

g ran t  a cond i t iona l  need determinat ion absent a 
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showing o f  a s p e c i f i c  u t i l i t y  need f o r  t he  

output  o f  t h i s  f a c i l i t y  i n  an ev iden t ia ry  

proceeding. And I j u s t  -- you know, those a r e  

issues y e t  t o  be determined. 

COMMISSIONER JACOBS: what do we s a c r i f i c e  

i f  we g ive  -- how should I say t h i s ?  I f  we g i ve  

the  p a r t i e s  an oppor tun i ty  t o  t r y  and pu t  t h i s  

i n  the  best l ega l  posture? Le t  me j u s t  say 

t h i s .  I f  I were t o  be l ieve  the  argument t h a t  

the  cont rac t ing  u t i l i t y ,  whoever i t  may be -- 
maybe somebody e lse  w i l l  show up w i t h  an MOU. 

But the  cont rac t ing  p a r t y  needs t o  be here. 

what do we s a c r i f i c e  i f  we a l l ow  t h a t  t o  happen? 

MR. ELIAS: w e l l ,  f i r s t ,  I t h i n k  the  remedy 

o f  d ismissal  w i thout  leave t o  amend i s  p r e t t y  

harsh. That ' s  saying t h a t  there  a i n ' t  no way,  

no how, on God's ear th  t h a t  you can amend t h i s  

pleading t o  comport w i t h  the  requirements o f  

l a w ,  and I t h i n k  t h a t ' s  a p r e t t y  extreme step. 

And as t o  the  second quest ion o f  what we 

s a c r i f i c e ,  the  a l l ega t ions  t h a t  t he re  w i l l  be a 

delay i n  cons t ruc t ing  needed capac i ty ,  t h a t  

there  are r e l i a b i l i t y ,  f u e l  savings, and o ther  

bene f i t s  t h a t  would be forec losed t o  the  people 

o f  the  State o f  F l o r i d a  i f  t h i s  p r o j e c t  i s  
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weigh those and decide what 

want t o  take w i t h  them. 

But I t h i n k  t h a t  a t  t h  

enough i n  terms o f  a l l e g a t i  
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know, you can 

o f  chance you 

n t ,  there  i s  

proceed 

w i thout  any judgment as t o  whether w h a t  i s  

u l t i m a t e l y  proved o r  o f fe red  i n  s i x  weeks i s  

s u f f i c i e n t  t o  grant  an a f f i r m a t i v e  determinat ion 

o f  need pursuant t o  the  s t a t u t o r y  c r i t e r i a  as 

i n te rp re ted  by the  Court. 

COMMISSIONER JABER: Commissioners, t h i s  i S 

-- i t ' s  d i f f i c u l t  no t  because the  dec is ion  i n  

t h i s  docket i s  d i f f i c u l t .  I t ' s  d i f f i c u l t  

because the  deck t h a t  we've been d e a l t  from a 

p u b l i c  p o l i c y  standpoint  seems -- i t  j u s t  seems 

counterproductive. 

we need add i t i ona l  power i n  the  s ta te .  No 

one can argue w i t h  t h a t .  The Supreme c o u r t  has 

done what i t ' s  done. The d i f f i c u l t y  I ' m  having 

i s ,  we've go t  t o  consider t h i s  a p p l i c a t i o n  w i t h  

the  law as i t  e x i s t s  today, and now the  Supreme 

cour t  has ru led  twice.  We m a y  n o t  l i k e  t h a t  

dec is ion,  bu t  i t ' s  the  l a w  t h a t  we operate 

under. 

what i s  p a r t i c u l a r l y  d i f f i c u l t  f o r  me on 
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these two issues w i t h  the  motion t o  dismiss i s ,  

I almost -- I t h i n k  t h a t  t he re ' s  something t o  be 

sa id  about cross examining and going forward 

w i t h  an ev ident ia ry  hear ing j u s t  t o  even 

determine whether the  cont rac t  w i l l  meet the  

couple o f  requirements t h a t  Duke has g iven us, 

whether Calpine i s  a proper app l i can t ,  and two, 

whether the  p l a n t  w i l l  be f u l l y  committed t o  

F l o r i d a ' s  r e t a i l  ratepayers. And I don ' t  have 

enough today t o  make t h a t  dec is ion ,  and perhaps 

the  p o i n t  a t  which we go t o  hear ing i s  t oo  

l a t e .  I would l i k e  t o  t h i n k  there  i s  a middle 

ground. 

I ' m  going t o  move s t a f f  on Issues 4 and 5 

and g ive  s t a f f  d i r e c t i o n ,  which would be t o  deny 

the  motions t o  dismiss, r i g h t ,  4 and 5? 

MR. ELIAS: yes. 

COMMISSIONER JABER: B u t  t o  g i ve  s t a f f  

d i r e c t i o n  t h a t  a t  any p o i n t  they f e e l  

comfortable enough recommending t o  the  

commission t h a t  t h i s  p e t i t i o n  should be 

dismissed, then I would encourage them t o  do 

t h a t .  

COMMISSIONER JACOBS: we have a motion. 

COMMISSIONER BAEZ: I ' m  beginning t O  
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second-guess what the  order  o f  issues should 

have been. I ' m  uncomfortable w i t h  k i c k i n g  i t  

out  as we l l .  I would l o v e  t o  see some middle 

ground here. I ' m  no t  sure i f  the  issues tha t  

are now coming up s a t i s f y  t h a t  concern f o r  me. 

But I have -- I ' m  no t  q u i t e  sure what 

i ndi  spensabl e i nformat i  on i s m i  s s i  ng from t h i  s , 
from a p e t i t i o n  t h a t  would a l l o w  i t  t o  go 

forward. AS you say, I don' t  see t h a t  there  i s  

anything t h a t  would be indispensable i n  a t  l e a s t  

a l low ing  i t  t o  go forward so t h a t  we can reach 

the  f a c t s  a t  some f u t u r e  p o i n t .  So a t  l e a s t  on 

the  motions t o  dismiss, I'll second Commissioner 

Jaber's motion on denying. 

COMMISSIONER JACOBS: o n l y  as t o  Issues 4 

and S? 

COMMISSIONER BAEZ: Uh-huh. 

COMMISSIONER JABER: For now, yes. 

COMMISSIONER BAEZ: I t ' s  t he  Only ones that  

are on; r i g h t ?  

COMMISSIONER JABER: For now. Can We Come 

back t o  -- 
COMMISSIONER JACOBS: Wel l ,  SO We have a 

motion and a second. I w i l l  be v o t i n g  -- I w i l l  

be d issent ing  on the  vote.  
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And I agree 100 percent t h a t  t h i s  i s  a 

contor ted p o s i t i o n  we f i n d  ourselves i n .  we 

need capaci ty  i n  t h i s  s ta te .  And where we've 

a r r i v e d  a t  t h i s  moment, we need t o  ge t  t o  the  

hear t  o f  how t o  provide the  most c o s t - e f f e c t i v e  

power t o  c i t i z e n s  i n  t h i s  s ta te ,  and we f i n d  

ourselves wrangl ing over l e g a l  th resho ld  issues, 

many o f  which probably w i l l  be bes t  d e a l t  w i t h  

i n  the  context  o f  a need determinat ion process, 

which h i s t o r i c a l l y  we've done. 

H i s t o r i c a l l y  we've no t  s a t  a t  t he  door and 

sa id,  "Prove up every ounce o f  capac i ty  t h i s  

p l a n t  w i l l  produce before we l e t  you even s t a t e  

your case." H i s t o r i c a l l y ,  we've asked t h a t  as a 

matter o f  r i g h t  i n  coming t o  us you demonstrate 

t h a t  you've sought a l l  poss ib le  op t ions ,  and you 

now are present ing the  most c o s t - e f f e c t i v e  

op t ion  f o r  p rov id ing  t h a t  capac i ty .  I n  the  past  

we've said,  "when you do t h a t ,  take  

considerat ion o f  conservat ion measures, 

a l t e rna t i ves ,  and everyth ing e lse  t h a t  cou ld  be 

ava i l ab le  t o  you and t o  prov ide t h i s  capac i ty  i n  

the  most cos t -e f fec t i ve  manner. " Th is  process 

i s  no t  doing t h a t  now, and t h a t  i s  t he  grea tes t  

d iscomfort  I have today w i t h  where we f i n d  
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ourselves. We must ge t  beyond t h i s  very  

qu ick ly .  

But s p e c i f i c a l l y  t o  the  issue today, I am 

persuaded t h a t  a cont rac t ing  u t i l i t y  i s  a t  l e a s t  

a necessary p a r t y  i n  a need determinat ion.  I 

won't say whether o r  no t  I would agree w i t h  the  

p o s i t i o n  t h a t  they should be the  f i  1 i ng p a r t y  o r  

not .  But I bel ieve  t h a t  g iven the  contex t  o f  

the  l a w  as i t  has been i n t e r p r e t e d  f o r  us, the  

cont rac t ing  u t i l i t y  i s  a t  l e a s t  a necessary 

par ty ,  and there fore  should be invo lved i n  the  

p e t i t i o n .  And I bel ieve  t h a t  i s  a 

j u r i s d i c t i o n a l  issue, and the re fo re  might 

sus ta in  a motion t o  dismiss. 

Having sa id  t h a t ,  there  i s  a motion and a 
I ,  second. A l l  i n  favor  say "aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 

COMMISSIONER JACOBS: opposed? Nay. 

COMMISSIONER JABER: NOW, l e t  me take  t h i s  

oppor tun i ty ,  chai  rman Jacobs, t o  t a l k  t o  cal p i  ne 

and t o  s t a f f  about m y  concerns going forward. 

It i s  v e r y  hard f o r  me a t  the  moment t o  

understand how the  Duke s i t u a t i o n  w i t h  respect 

t o  the  cont rac t  w i t h  the  C i t y  o f  New Smyrna 
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Beach fo r  30 megawatts i s  d i f f e r e n t  from the  

s i t u a t i o n  t h a t  you are suggesting y o u ' l l  be able 

t o  show us. I n  other  words, 1'11 be look ing  

c a r e f u l l y  a t  how you de f ine  f u l l y  committed. 

S t a f f ,  chai  rman Jacobs br ings  up p r e c i s e l y  

the  po in t .  we came -- i t ' s  i n t e r e s t i n g .  we 

have the  same concern, b u t  we've reached a 

d i f f e r e n t  bottom l i n e .  

The concern I have over whether Calpine i s  

a proper app l i can t  o r ,  f o r  example, Seminole 

E l e c t r i c  would the  app l ican t  i s  something t h a t  

I ' m  going t o  count on you t o  b r i n g  up l a t e r  on. 

And whether t h a t ' s  something i n  a b r i e f  a t  the  

hear ing o r  some fu tu re ,  you know, recommendation 

i n  an agenda, I don' t  know. I encourage you, 

Bob, t o  f i n d  ways t o  he lp  us reach incremental 

decis ions so that  t o  the  degree we can save t ime 

and money by no t  going forward t o  hear ing i f  we 

don ' t  have t o ,  t h a t ' s  something I would be 

look ing  f o r .  YOU know, i f  the  dec is ions  are  a l l  

l e g a l  decis ions, perhaps an in fo rmal  hear ing o r  

b r i e f s  o r  o r a l  argument are i n  order .  I d o n ' t  

know. 

COMMISSIONER JACOBS: I don ' t  know, g iven 

the  context  o f  the  l e g a l  k i n d  o f  gray no man's 
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l and  we f i n d  ourselves i n ,  how t o  proceed w i t h  

t h a t .  I ' v e  always f e l t ,  as I i nd i ca ted  

prev ious ly ,  t h a t  the  th resho ld  issues were about 

i d e n t i f y i n g  need, and we ought t o  g e t  focused on 

t h a t ,  and then the  most c o s t - e f f e c t i v e  manner o f  

meeting t h a t  need. And the  Court has s a i d  t h a t  

means you have t o  have r e t a i l  need. I f  t h a t ' s  

what we have t o  do, we have to f i g u r e  o u t  a way 

o f  g e t t i n g  people i n  the  door t o  do t h a t .  

And i n  terms o f  how we go about tha t  and i n  

terms o f  t r a n s i t i o n i n g  t o  a compet i t i ve  

marketplace, those issues are going t o  be on 

everybody's back burner, I guarantee you, i f  we 

don ' t  ge t  t h i s  one f i x e d  p r e t t y  qu ick.  Nobody 

w i l l  be concerned about compet i t ion.  I f  you 

don ' t  be l ieve  me, ask our col leagues i n  

C a l i f o r n i a .  we have t o  f i g u r e  ou t  how t o  ge t  

people i n  the  door, and we have t o  do i t  

qu ick ly .  

I q u i t e  f r a n k l y  t h i n k  we ought t o  be making 

sure we work very c l o s e l y  w i t h  the  Governor's 

study commission, bu t  i t  ought t o  be on an 

expedited -- there  ought t o  be some very  ser ious 

urgency t o  f i g u r i n g  t h i s  i ssue ou t .  

MR. E L I A S :  we are working w i t h  t h e  
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Governor's 2020 study commission, and t h e i r  

dec is ion  l a s t  month i n  adopt ing t h e i r  work p lan  

was t o  consider maki ng recommendations 

concerning the  wholesale market i n  the  s t a t e  f o r  

the  2001 l e g i s l a t i v e  session. And they '  r e  

meeting again tomorrow. YOU know, they haven' t  

sa id  t h a t ,  yes, we're going t o  make 

recommendations. They're j u s t  going t o  gather 

the  in fo rmat ion  and do what they can t o  be i n  a 

p o s i t i o n  t o  decide whether they can make 

recommendations, and i f  so, make recommendations 

come January. 

COMMISSIONER JACOBS: And j u s t  -- as soon 

as I say g e t t i n g  people i n  the  door, j u s t  

g e t t i n g  people i n  the  door i s  impor tant ,  b u t  our 

r e s p o n s i b i l i t i e s  and du t ies  extend much f u r t h e r  

beyond t h a t .  And so wh i le  we ge t  t h a t  problem 

solved, we have t o  be t h i n k i n g  about, okay, once 

you ge t  f o l k  i n  the  door, how are  we going t o  

manage t h i s  new world? How w i l l  i t  operate? 

And w i thout  g e t t i n g  i n t o  a l l  t he  ex t racu r r  c u l a r  

f a c t s  about what's going on i n  the  r e s t  o f  the  

wor ld,  we have t o  understand what i t  means when 

we take t h i s  ac t ion .  what are we saying? 

For instance, what does i t  mean when we 
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s t a r t  waiving the  b idd ing  r u l e  f o r  every 

independent power producer t h a t  we say m a y  have 

a l e g i t i m a t e  c la im t o  b u i l d  a p lan t?  Are we 

saying then t h a t  t h a t  automati c a l l  y makes an 

independent power producer the  most 

cos t -e f fec t i ve  opt ion? what does t h a t  mean as 

f a r  as pub l i c  po l i cy?  How do we make sure t h a t  

what -- c a r r i e r  o f  l a s t  r e s o r t  r e s p o n s i b i l i t i e s  

are adhered to?  

I n  t h i s  instance, because the  -- I t h i n k  

what I ' m  saying i s  t h a t  we want the  con t rac t i ng  

u t i l i t y  t o  be on board w i t h  dec id ing.  But i f  we 

d i d n ' t  say t h a t  and we're w i l l i n g  t o  l e t  t he  

independent power producer have the  p l a n t ,  who 

would have c a r r i e r  o f  l a s t  r e s o r t  

r e s p o n s i b i l i t i e s ,  and how do we convey t h a t ?  

Those so r t s  o f  issues I t h i n k  have t o  be 

thought through by us i n  advance o f  dea l ing  w i t h  

how the  wholesale market i s  going t o  p lay  ou t ,  

and we need t o  understand how those issues are  

going t o  p lay  ou t .  1'11 guarantee you, r i g h t  

now people wish they had done those s o r t s  o f  

thoughts, had those so r t s  o f  thoughts i n  o ther  

places. And we need t o  use -- take  the  b e n e f i t  

o f  those experiences t o  hear t  and proceed very  
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c a r e f u l l y  and caut ious ly  ahead when we do t h a t .  

MR. EL IAS:  One o f  t h e  more sage th ings  

t h a t  I ' v e  heard recen t l y  i s  t h a t ,  you know, one 

of t he  problems w i t h  being a pioneer i s ,  you 

tend t o  take the  arrows. And we do b e n e f i t  from 

the  f a c t  t h a t  we're no t  ou t  t he re  on t h e  l ead ing  

edge, t h a t  we don ' t  have the  12 and t h e  14 cent 

a k i lowat t -hour  e l e c t r i c i t y  t h a t  a re  de l i ve red  

p r i ces  i n  some places i n  the  Northeast and 

C a l i f o r n i a .  SO we do have the  b e n e f i t  o f  be ing 

able t o  see what does and doesn ' t  work i n  o ther  

places before we move forward on a l o t  o f  these 

issues. 

COMMISSIONER JABER: I ' m  sure they  f e l t  

t h a t  way a t  some p o i n t  too.  

MR. ELIAS: w e l l ,  no. 1 mean, you t a l k  t o  

some o f  t he  people i n  C a l i f o r n i a ,  and they  

recognized the  acuteness o f  t h e  problems t h a t  

they  had before they took those quantum leaps. 

COMMISSIONER JABER: Anyway, I t h i n k  t h a t ' s  

a debate f o r  a d i f f e r e n t  day. 

MR. ELIAS: Yes. 

COMMISSIONER JABER: But t h a t ' s  ISSUeS 4 

and 5, M r .  Chairman. 

on Issue 2 ,  procedura l ly ,  I d o n ' t  know i f  I 
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need t o  move s t a f f .  Le t  me t e l l  you what I have 

decided as we were d iscuss ing the  o ther  two 

issues, which i s  t h a t  -- 
COMMISSIONER JACOBS: I know f o l k s  a re  

wa i t ing .  can we take about f i v e  minutes and 

come back t o  f i n i s h  t h i s  up? 

COMMISSIONER JABER: okay. 

(shor t  recess .> 
COMMISSIONER JABER: chairman Jacobs, what 

I was about t o  discuss was Issue 2. And s ta f f  

needs t o  he lp me get  t o  where I need t o  be w i t h  

respect t o  my concerns on the  hear ing schedule 

and discovery. I r e a l l y  do no t  want t o  ho ld  the  

case i n  abeyance. I t h i n k  w h a t  everyone r e a l l y  

wants, and c e r t a i n l y  t o  address m y  concern, I ' m  

no t  comfortable w i t h  a November 29th hear ing 

date anymore o r  the  hear ing schedule as we've 

l a i d  i t  out .  

s ince we've decided no t  t o  dismiss the  

case, 1 t h i n k  the re ' s  something t o  be sa id ,  

though, about g i v i n g  the  p a r t i e s  and s t a f f  more 

t i m e  and oppor tun i ty  f o r  meaningful d iscovery 

and f o r  test imony. So w i t h  your indulgence, 

Chairman Jacobs and Commissioner Baez, I would 

l i k e  t o  work w i t h  the  Chairman's o f f i c e  on new 
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hear ing dates. 

But 1 don ' t  know i f  t h a t  would take  care of 

the  motion t o  ho ld  the  case i n  abeyance, Bob, o r  

if i t ' s  b e t t e r  t o  j u s t  deny the  motion f o r  

abeyance and then issue a new order  on 

procedure. 

MR. ELIAS:  Abeyance t y p i c a l l y  c a r r i e s  w i t h  

i t  the  no t ion  t h a t  a l l  a c t i v i t y  would s top.  I 

don' t  t h i n k  t h a t  t h a t ' s  cons is ten t  w i t h  what I 

understand -- my understanding o f  what you want 

t o  do. 

COMMISSIONER JABER: Right .  

MR. ELIAS:  Because the re  are  t h i n g s  going 

on. There's in fo rmat ion  t h a t ' s  ava i l ab le .  

There's discovery t h a t ' s  ongoing, a t  l e a s t  on 

s t a f f ' s  pa r t .  I t h i n k  the re ' s  p l e n t y  t o  be done 

i n  terms o f  gather ing the  in fo rmat ion  t h a t  m a y  

be presented t o  the  commission a t  a hear ing.  

And perhaps a continuance o r  a reschedul ing o f  

the  hear ing i s  more appropr ia te,  g iven the  

concerns t h a t  you've expressed. 

COMMISSIONER JABER: chai  rman Jacobs, I 

would move t o  g ran t  s t a f f ' s  Issue 2 ,  

recommendation on Issue 2. But i f  i t ' s  a l l  

r i g h t  w i t h  you a l l ,  I ' m  going t o  work w i t h  t h e  
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chairman's o f f i c e  on new hear ing dates and 

i ssu ing  a new procedural order .  

COMMISSIONER BAEZ: I f  t h a t ' s  a11 our 

understanding, I would agree w i t h  t h a t ,  because 

m y  concern i s  t h i s .  I t h i n k  -- you know, p a r t  

of the  u t i l i t i e s '  arguments are reasonable, i n  

t h a t  they haven't had t i m e  t o  -- you know, there  

are discovery issues i n  terms o f  t im ing .  

I also don ' t  be l ieve  t h a t  a November 1st -- 

even the  deadline t h a t  you've imposed on 

yourse l f  f o r  coming up w i t h  an agreement i s  

r e a l l y  a r e a l i s t i c  one. I t h i n k  I hear 

Commissioner Jaber -- 

COMMISSIONER JABER: We1 1 , 1 e t  me C1 a r i  f y  , 

because I don ' t  t h i n k  t h a t  date should change. 

I t h i n k  November 1 s t  should be the  date t h a t  -- 

because they 've sa id  t o  us from day one t h a t  

they can accommodate November 1st. 

COMMISSIONER BAEZ: B U t  here 's  the  

s i t u a t i o n  t h a t  I see coming down the  p ike .  I f  

i t  i s ,  as I f e e l  deep down i n s i d e ,  t h a t  i t ' s  no t  

a r e a l i s t i c  date a t  t h i s  p o i n t ,  then what we're 

going t o  cause i s  another -- you know, f o r  s t a f f  

t o  have t o  come back here, you know, making a 

p r e t t y  d i  r e  recommendation, and t h a t  ' s t o  
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dismiss, because i t ' s  m y  -- i t  would be m y  

impression t h a t  c e r t a i n l y  the  MOU that  doesn ' t  

e x i s t  today, you know, i s  probably no t  going t o  

-- you know, i t ' s  no t  -- 
COMMISSIONER JABER: That ' s  a good p o i n t .  

COMMISSIONER BAEZ: I t ' s  n o t  going t o  be 

enough on November 1st. 

about moving deadlines back, I t h i n k  they  should 

a l l  -- you know, why d o n ' t  we c rea te  a s i t u a t i o n  

where everyone gets t h e  b e n e f i t  o f  t he  scaled 

back dead1 i nes. 

so s ince we're t a l k i n g  

COMMISSIONER JABER: Wel l ,  no one can t e l l  

us I t h i n k  what date ca lp ine  cou ld  have the  

contracts .  I mean, I t h i n k  t h e y ' r e  

s t r a t e g i c a l l y  i n  the  bes t  place. 

COMMISSIONER BAEZ: M r .  Wright has -- 

COMMISSIONER JABER: We' r e  l ook ing  a t  YOU. 

MR. WRIGHT: I j u s t  wanted t o  make the  

p o i n t  t h a t  both ca lp ine  and Seminole are o f  t he  

op in ion  and take  the  p o s i t i o n  t h a t  t h e  MOU tha t  

we f i l e d  under cover o f  the  request f o r  

confi dent i  a1 treatment today i s a bi  nd i  ng 

agreement and t h a t  the  d e f i n i t i v e  PPA, power 

purchase agreement, contemplated t h e r e i n  i s 

intended t o  manifest  t h a t .  But we consider 
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ourselves bound t o  go forward w i t h  t h a t  

agreement and bound by the  terms o f  t h e  MOU 

i t s e l f .  So our p o s i t i o n  i s  we beat November 1 s t  

by two weeks. But we're working w i t h  you a l l  

too. 

MR. ELIAS:  There's o ther  p roo f  t h a t  needs 

t o  be pu t  on the tab le .  

MR. WRIGHT: True. 

MR. EL IAS:  There's the  quest ion o f  t h i s  

u t i l i t y ' s  needs and t h i s  u t i l i t y ' s  

cost-ef fect iveness and the  whole panoply of 

c r i t e r i a  t h a t  r e l a t e  t o  the  r e t a i l  serv ing  

oppor tun i ty  t o  

es need the  oppor tun i t y  

u t i l i t y  t h a t  we need the  

evaluate, and other  p a r t  

too.  

COMMISSIONER BAEZ: so what you ' re  saying 

i s  t h a t  on November l s t ,  t h e r e ' s  going t o  be a 

reckoning that  goes beyond t h e  s u f f i c i e n c y  of 

t h i  s agreement. 

MR. EL IAS:  I f  the  present schedule holds,  

yes. 

COMMISSIONER BAEZ: And does tha t  comport 

w i t h  the -- I guess i t ' s  an i n t e r n a l  deadl ine 

t h a t  Calpine has placed on i t s e l f .  

COMMISSIONER JABER: CO~miSSiOner BaeZ, 

ACCURATE STENOTYPE REPORTERS, I N C .  



A 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

P 

- 

73 

they  w e r e  going t o  s u p p l e m e n t  t e s t i m o n y  on 

N o v e m b e r  1 s t .  

COMMISSIONER BAEZ: Cor rec t .  

COMMISSIONER JABER: And pa r t  o f  t he  

t e s t i m o n y  w a s  going t o  be t h e  contract. 

ra ised a good po in t .  

B u t  you 

COMMISSIONER BAEZ: B u t  t h e r e  w o u l d  be 

o t h e r  i n f o r m a t i o n  i n  addi t ion,  and tha t  w a s  

going t o  be t h e  bas is  upon w h i c h  you w e r e  going 

t o  make an evaluat ion on -- 

MR. ELIAS:  Evaluate the  su f f i c i ency  o f  t h e  

i n f o r m a t i o n  t o  a l l o w  t h e  c o m m i s s i o n  t o  make an 

i n f o r m e d  dec is ion  under t h e  present  schedule. 

COMMISSIONER BAEZ: okay. 

COMMISSIONER JACOBS: DOeS tha t  inc lude an 

a m e n d e d  p e t i t i o n  t h a t  r e f l e c t s  -- 
MR. EL IAS:  I can ' t  speak t o  w h a t  they 

w o u l d  -- 
COMMISSIONER BAEZ: Yes, t h e  veh ic le .  

MR. EL IAS:  HOW they w o u l d  -- 
COMMISSIONER JABER: B u t ,  YOU k n o w ,  look.  

I t ' s  t h e i r s .  I t  i s  t h e i r  p e t i t i o n ,  t h e i r  case, 

t h e i r  burden. I think  w e  have been m o r e  than 

generous. And schef i s  shaking h i s  head. 

The balance and t h e  d i f f i c u l t y  w e ' r e  having 
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i s  because over our head i s  t h i s  impor tan t  

pub1 i c po l  i cy concern o f  b r i  ng i  ng a d d i t i o n a l  

power t o  the  S t a t e  o f  F lo r i da ,  and we're 

cognizant o f  the  needs o f  F l o r i d a  ratepayers.  

If calp ine  i s n ' t  processing o r  i s n ' t  g i v i n g  us a 

p e t i t i o n  t h a t  we can process c o r r e c t l y ,  t h a t ' s  

Calpine's problem, no t  ours. 

COMMISSIONER BAEZ: No, I d o n ' t  d isagree 

w i t h  you there.  But I t h i n k  t h a t  even beyond 

t h i s  overarching issue, t he re ' s  another -- 

there 's  a f i s c a l l y  responsible i ssue here. I 

don' t  t h i n k  -- you know, n o t  t o  second-guess an 

i n i t i a l  dec is ion t h a t  was t o  l e t  t h i s  t h i n g  move 

on, bu t  we've burned some t ime on t h i s ,  and t o  

s top i t  dead i n  i t s  t racks  means t h a t  our  dime 

s i ze  budget i s  going t o  ge t  impacted, c e r t a i n l y  

much more than any o ther  p a r t y ' s ,  no of fense. 

COMMISSIONER JABER: R igh t .  Wel l ,  I have 

t o  -- 
COMMISSIONER BAEZ: YOU know, t h a t ' s  a 

i t ' s  

on, b u t  -- 

t h i s  

considerat ion t h a t  I have. You know, 

ou ts ide  the  four  corners o f  any p e t i t  

COMMISSIONER JABER: Le t  me make 

commitment t o  you. I have got  t o  ge t  hear ing 

dates f i r s t .  And I w i l l  l ook  a t  t h e  schedule, 
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and t o  the degree that  test imony can be backed 

UP, we w i l l .  And, though, the  commitment we 

need from Calpine i s  t h a t  they w i l l  t r y  t h e i r  

best  t o  meet November 1 s t .  And i f  not ,  they 

need t o  b r i n g  something t o  our  d i r e c t i o n ,  I 

mean, our a t t e n t i o n  that  would a l l ow  us t o  r u l e  

on addi ti onal ti me. 

COMMISSIONER JACOBS: That sounds t o  me -- 
I don' t  t h i n k  i t  would be beyond the  realm o f  

possi b i  1 i ti es t h a t  we '  r e  going t o  see another 

round o f  d iscussion about the  l eg i t imacy  o f  t h i s  

once we ge t  a l l  t he  f a c t s  be fore  us, and 1 t h i n k  

probably t o  round up a t  t h a t  p o i n t  i n  t ime and 

come t o  some conclusions about that  would be a 

good idea before we move very much forward. 

M r .  E l ias?  

MR. ELIAS:  I ' m  -- yeah, t h i s  one i s  a long 

ways from over. But ~ ' m  j u s t  n o t  sure tha t  the  

k inds o f  issues t h a t  I t h i n k  a re  going t o  a r i s e  

are going t o  be independent o f  f a c t u a l  

a l l ega t ions  and matters o f  p roo f .  

COMMISSIONER JACOBS: But t o  go forward 

before we have some handle on i t  t h a t  ge ts  us -- 

we get  i n t o  motion p rac t i ce  and d iscovery,  and 

when we s t a r t  d iscussing l i m i t e d  resources, t h a t  
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goes t o  a much higher l e v e l  and much more severe 

consequences before we have every th ing  as c l e a r  

as we can have i t  before we go o f f  i n t o  t h a t ,  

don ' t  you agree? 

MR. EL IAS:  oh, yes. Yes. 

COMMISSIONER JABER: Bob, Commissioner BaeZ 

made very ,  very  good po in ts .  I t h i n k  once -- 
because we have invested a l o t  o f  t ime and 

energy and money i n t o  t h i s  case, once we n a i l  

down the  hear ing dates and the  procedural dates, 

m y  request i s  t h a t  you f l o a t  t h a t  order  t o  a l l  

o f  the  commissioners on t h i s  panel. 

MR. EL IAS:  okay. 

COMMISSIONER BAEZ: SO what's t he  motion 

again? 

COMMISSIONER JABER: I would move ISSUe 2, 

and 1'11 work w i t h  s t a f f  and the  chairman's 

o f f i c e  on a new procedural order  t h a t  moves the  

hear ing and the  test imony dates and the  

discovery dates. 

COMMISSIONER BAEZ: second. 

COMMISSIONER JACOBS: show i t  moved and 

seconded, t h a t  s t a f f  i s  moved on Issue 2 ,  w i t h  

d i r e c t i o n s  pursuant t o  our d iscuss ion today. 

That on ly  leaves -- where are  we now? 
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COMMISSIONER BAEZ: Three? 

MR. ELIAS: Yes, Issue 3. 

COMMISSIONER JACOBS: I ssue 3. 

Commi s s i  oners? 

COMMISSIONER BAEZ: I have one quest ion o f  

the  ba t .  I mean, i s  t h i s  no t  more subs tan t ive  

than procedural ? 

MR. EL IAS:  we were going t o  b r i n g  t h i s  

recommendation t o  t h i s  agenda independent o f  t he  

questions t h a t  were ra ised by the  procedural 

matters t h a t  we were d i rec ted  t o  b r i ng .  I t ' s  

one o f  those issues t h a t  we f e l t  l i k e  needed t o  

be resolved before the  hear ing,  and t h a t ' s  what 

Calpine asked. And as we sa id  i n  the  

recommendation, i f  you ' re  no t  i n c l i n e d  t o  agree 

t h a t  i t  was no t  app l i cab le  t o  ca lp ine ,  we would 

b r i n g  a recommendation under the  waiver c r i t e r i a  

t o  the  next agenda. 

COMMISSIONER JABER: I n  the  event we found 

t h a t  the  r u l e  was app l icab le ,  b u t  we should 

process a r u l e  waiver, have you no t iced  i t ?  

MR. EL IAS:  I t  has been no t iced .  The 

90-day per iod  requi red i n  sec t ion  125.42 has 

been waived. 

COMMISSIONER JABER: And t h i s  would 

ACCURATE STENOTYPE REPORTERS, INC. 
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a c t u a l l y  -- if we d i d  i t  as a r u l e  waiver,  t h i s  

issue would be PAA, o r  the  r u l e  waiver 

reso lu t i on  would be PAA; r i g h t ?  

MR. ELIAS: somebody would have t o  have a 

p o i n t  o f  en t r y  someplace, yes, so I would agree. 

COMMISSIONER JABER: So i s n ' t  there  some 

mer i t  t o  making t h i s  an issue i n  the  hear ing i f  

i t ' s  going t o  be PAA anyway? 

COMMISSIONER BAEZ: I guess an a d d i t i o n a l  

quest ion i s ,  i s  t h i s  i ssue -- i s  t h i s  dec is ion  

now as exposed as a PAA Later? I f  i t ' s  no t  t he  

same d isc losure  -- 
MR. E L I A S :  No, because we d o n ' t  t h i n k  i t ' s  

appl icable,  and t h a t ' s  no t  sub jec t  t o  a r i g h t  t o  

-- an oppor tun i ty  t o  present f a c t u a l  evidence on 

the  mer i ts  by somebody whose subs tan t ia l  

i n t e r e s t s  are a f fec ted .  I t  would be reviewable 

on appeal. 

COMMISSIONER JABER: what you ' re  saying i s ,  

the  way you've w r i t t e n  the  rec r i g h t  now, i t  

doesn' t  a f fo rd  p a r t i e s  an oppor tun i ty  t o  

respond. N o  one's i n t e r e s t s  a re  s u b s t a n t i a l l y  

a f fec ted  by saying t h a t  t he  r u l e  app l i es  t o  

ca lp ine.  The on ly  t ime you would make i t  PAA i s  

if you f i n d  that  the  r u l e  does n o t  apply  t o  
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C a l  p i  ne. 

MR. ELIAS: Yes. 

COMMISSIONER JABER: B u t  i f  w e  t h e  r u l e  

app l i es  t o  calpine and they can p e t i t i o n  f o r  

r u l e  w a i v e r ,  our d i s p o s i t i o n  o f  t h a t  

recommendation should be PAA. 

MR. EL IAS:  Yes. 

COMMISSIONER BAEZ: Say tha t  again. 

COMMISSIONER JABER: I don't th ink I can. 

COMMISSIONER BAEZ: NO. I w a s  i m p r e s s e d .  

YOU ' r e  recommendi ng tha t  t h e  r u l e  doesn ' t apply . 
MR. ELIAS: DOeS not  apply. 

COMMISSIONER BAEZ: And Commi S S i O n e r  Jaber 

i s  saying that  a r e c o m m e n d a t i o n  o r  a 

d e t e r m i n a t i o n  t ha t  t h e  r u l e  d i d n ' t  apply w o u l d  

have t o  be PM. 

MR. ELIAS:  NO. 

COMMISSIONER JABER: NO. 

MR. EL IAS:  That 's procedural .  

COMMISSIONER BAEZ: I had Noreen nodding 

back the re .  

COMMISSIONER JABER: L e t  me S t a r t  Over. 

L e t  me do t h i s  again. s t a f f  i s  saying t h e  

b idd ing  r u l e  does not apply t o  Calp ine.  This 

recommendation, if w e  approve i t  n o w ,  f i n a l ,  not  
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PAA . 
COMMISSIONER BAEZ: N o t  sub jec t  t o  r e v i e w .  

COMMISSIONER JABER: A t  t h e  appe l l a te  

l e v e l .  

COMMISSIONER BAEZ: 

r i g h t .  

COMMISSIONER JABER 

r u l e  does apply t o  calp 

By  s o m e b o d y  e l s e ;  

p e t i t i o n s  f o r  a r u l e  w a i v e r ,  

t h e  r u l e  w a i v e r  p e t i t i o n  w o u  

COMMISSIONER BAEZ: oh, 

MR. ELIAS:  Yes. 

COMMISSIONER BAEZ: A11 

I f  w e  f i n d  t h a t  t h e  

ne and Ca lp ine  then 

our r e s o l u t i o n  o f  

d have t o  be PAA. 

okay. 

r i g h t .  

MR. ELIAS: And t h e i r  request f o r  r e l i e f  

w a s  i n  t h e  a l t e r n a t i v e .  They had sa id  tha t  i t  

-- they had a l l eged  tha t  i t  doesn ' t  apply, b u t  

i f  we concluded tha t  i t  d i d ,  they had asked f o r  

a w a i v e r .  

COMMISSIONER JABER: w e l l ,  w h y  don ' t  YOU 

b e l i e v e  t h e  r u l e  app l i es  t o  them, Bob? 

MR. EL IAS:  Because t h e  r e q u i r e m e n t  i s  

v i  s i t e d  on i n v e s t o r - o w n e d  u t i  1 i t i e s .  

COMMISSIONER JACOBS: B u t  t he re ' s  a purpose 

behind tha t ,  i s n ' t  there?  I mean, i t ' s  an 

i n t e r e s t i  ng d i  s t i  n c t i  on tha t  MOUS and co-ops a re  
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exempted from the  r u l e .  

MR. ELIAS:  And I be l ieve  the  d i s t i n c t i o n  

was perhaps argued i n  terms o f  j u r i s d i c t i o n  when 

the  r u l e  was adopted, bu t  a l so  t h a t  t he re  i s  an 

another governing body making resource dec is ions 

fo r  those ratepayers. 

Now, as we sa id  i n  the  recommendation, i f  

the  cont rac t ing  u t i l i t y  i s  a u t i l i t y  t h a t  i s  

subject  t o  the  b idd ing  r u l e ,  t h a t  would be an 

issue i n  the  hearing. I n  o ther  words, i f  i t  was 

F l o r i d a  Pub l ic  u t i l i t i e s ,  a l though I ' m  no t  sure 

i f  t h e y ' r e  subject  t o  the  r u l e  o r  no t ,  b u t  i f  i t  

was -- say F l o r i d a  Power & L i g h t  Company 

contracted f o r  the  output  o f  t h i s  p l a n t .  The 

quest ion o f  compliance w i t h  the  b i d  r u l e  would 

c e r t a i n l y  be an issue i n  the  hear ing.  

COMMISSIONER BAEZ: NOW, l e g a l l y  Can W e  

take i nto  considerat ion what we a1 ready know, 

even though we haven' t  been t a k i n g  i t  i n t o  

considerat ion before? 

COMMISSIONER JABER: Th is  i s  ou ts ide  the  -- 

i t ' s  no t  i n  the  motion t o  dismiss. 

MR. ELIAS: But t h i s  i s  -- I th ink i n  -- 
COMMISSIONER BAEZ: We1 1 , the  m O t i  On t O  

dismiss has been disposed o f .  

ACCURATE STENOTYPE REPORTERS, I N C .  



- 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7. 

n 

a2 

MR. ELIAS:  Yes. Th is  i s  apart f r o m  t h e  

motion t o  d i  smi ss . 
And the  f a c t ,  you know, t h a t  t h e  a l l e g a t i o n  

i s  t h a t  t h e  p a r t y  t h a t ' s  going t o  purchase the  

s a reason why the  

t h a t  f a c t  i n t o  i t s  

on today, I d o n ' t  

output  i s  Seminole, i f  the re  

Commission can ' t  incorpora te  

deci s i  on on t h i  s recommendat 

know i t .  

COMMISSIONER JACOBS: W a i t  a minute, now. 

When we get  t o  the  p o i n t  o f  t h e  waiver,  we're 

t a l k i n g  about the  app l ican t ;  i s  t h a t  co r rec t?  

MR. ELIAS:  We're no t  t o  t h e  p o i n t  -- 
COMMISSIONER JACOBS: We're t a l k i n g  about 

t h e  -- 

MR. EL IAS:  The r u l e  does no t  apply. 

And l e t  me throw a t h i r d  a l t e r n a t i v e ,  

another a l t e r n a t i v e  o u t  t he re  f o r  you. Given 

the  recent decis ion,  i f  you don ' t  want t o  deal 

w i t h  t h i s  today, t he re ' s  l e s s  urgency than when 

we were going t o  hear ing i n  s i x  weeks i n  terms 

o f  t he  c l a r i t y  o f  -- 

COMMISSIONER JABER: I t h i n k  t h a t ' s  a good 

i dea. 

COMMISSIONER BAEZ: so ld .  

COMMISSIONER JABER: I would move t h a t  We 
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defer r u l i n g  on Issue 3. 

COMMISSIONER JACOBS : I 'm debat i  ng that  

even. I t  has been moved and seconded tha t  Issue 

3 be deferred. I" going t o  go along t o  say 

t h a t  I don' t  t h i n k  my r a t i o n a l e  would change, 

bu t  I ' m  going t o  go w i t h  it, s ince the re ' s  a 

m a j o r i t y  anyway. M y  r a t i o n a l e  won' t  change. I 

t h i n k  the  r u l e  appl ies,  and w e ' l l  see what 

happens there.  

COMMISSIONER JABER: YOU know, Bob, though, 

what would be h e l p f u l  when you b r i n g  t h i s  i ssue 

back i s  a b e t t e r  understanding o f  t h e  purposes 

behind the  r u l e .  

COMMISSIONER JACOBS: Your d i s t i n c t i o n  

about the  rea l  issue here i s  an impor tan t  issue,  

t h a t  i f  we f i n d  ourselves w i t h  e i t h e r  a 

muni c i  pa l  i ty ,  a municipal -owned system o r  a 

co-op as a con t rac t i ng  u t i l i t y ,  t h a t  i s  an 

important issue, and I t h i n k  t h a t ' s  a r e a l  i ssue 

that  we ought t o  make sure we c l e a r  up. But 

outs ide o f  t h a t ,  w e ' l l  go ahead and de fe r  t h i s  

issue. 

COMMISSIONER JABER: The Company has 

responded t o  t h i s  issue; r i g h t ?  The Company has 

responded t o  the  p e t i t i o n  fo r  a w a i v e r  o f  t he  
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ru le .  

MR. E L I A S :  Yes, they d id .  

COMMISSIONER JACOBS : Very we1 1 . 
MR. ELIAS: Poin t  o f  c l a r i f i c a t  on. DO YOU 

want a separate recommendation on the  wander 

issue, on the  r u l e  i ssue brought t o  a subsequent 

agenda, o r  do you want i t  r o l l e d  i n t o  

considerat ion f o r  the  issues t o  be decided a t  

the  hearing? 

COMMISSIONER BAEZ: I t h i n k  i f  you don ' t  

b r i n g  i t  up -- something t h a t  you mentioned 

e a r l i e r ,  i f  you don ' t  b r i n g  i t  up independent 

then t h a t  may change the  e n t i r e  complexion of 

t he  hearing, so i t  would probably -- I d o n ' t  

know how you f e e l  about it. 

Y .  

COMMISSIONER JACOBS: I f  our determinat ion 

i s  t h a t  the  r u l e  app l ies ,  t he  hear ing i s  t oo  

l a t e ,  i s n ' t  i t ?  

MR. ELIAS: Yes. 

COMMISSIONER JACOBS: SO l e t ' s  do i t  

before. 

COMMISSIONER JABER: Next agenda? 

COMMISSIONER JACOBS: Thank YOU. 

MR. E L I A S :  And I t h i n k  we have one l a s t  

issue,  which i s  Issue 6. 
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COMMISSIONER JACOBS: oh, yes. 

MR. ELIAS: E a s y .  

COMMISSIONER JABER: M o v e  s t a f f .  

COMMISSIONER JACOBS: M o v e d  and s e c o n d e d .  

Thank you. 

( C o n c l u s i o n  o f  consi derat  on o f  I t e m  49.) 
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C E R T I F I C A T E  OF REPORTER 

STATE O F  FLORIDA) 

COUNTY OF LEON ) 

I, MARY ALLEN NEEL,  do hereby c e r t i f y  tha t  the  

foregoing proceedings were taken before me a t  the  t i m e  

and place the re in  designated; t h a t  m y  shorthand notes 

were the rea f te r  t ranscr ibed under m y  superv is ion;  and 

that  the  foregoing pages numbered 1 through 85 are a 

t r u e  and co r rec t  t r a n s c r i p t i o n  o f  my stenographic 

notes. 

I FURTHER C E R T I F Y  t h a t  I am no t  a r e l a t i v e ,  

employee, a t to rney  o r  counsel o f  any o f  t he  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t to rney  o r  counsel, 

or f i n a n c i a l l y  i n te res ted  i n  the  ac t ion .  

DATED T H I S  19th  day of October, 2000. 

MARY A L L J C ~  NEEL, RPR 
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